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MUHAMMADAN LAW IN INDIA.* 


INTRODUCTION 


Tre history of Muhammadan Law in India falls naturally into three periods: 
(A) The period of Muslim domination (1206 a.p—1857 a.p.); (B) The Rri- 
tish period (1661-1951); (C) The Republican period (commencing with the 
promulgation of the Constitution of India on January 26, 1950). The dates 
are in such cases somewhat misleading and not mathematically ‘‘neat’’. They 
may overlap, as in the British period, or, be ambient, as during the Muslim 
Sultanate. On the other hand they indicate with some degree of clarity the 
historical evolution and the time sequence of each system of jurisprudence. 
It will thus be seen that the Muhammadan law in India is one more instance 
of law being a function of society, thus being in a continuous state of flux. Tt 
is hardly necessary for me to add that the above classification must be read 
subject to its natural limitations. 

Muhammad b. Qasim first conquered Sind in 712 a.p. but such were the 
diffienlties—political, administrative, and military—-which the early founders 
of the Sultanate encountered that the regular enforcement of the shari‘at law, 
in the strict sense of the term, took place only in 1206, during the time of 
Sultan Qutbu’d-din Aibak.1 

Unfortunately, although a great deal of material is to be found scattered 
in historical writing and works on administration and memoirs, no systematic 
account either of Muhammadan law and its development, or of the administra- 
tion of justice during the period, exists. Our information of the substantive 
law and the texts applicable is fairly complete; but we have no proper account 
of the exact procedure followed by the Courts in the course of litigation, or 
the jurisdiction of the Courts and their precise powers. The work of M. B. 
Ahmad is, unfortunately, the only one in the field; and with all its undoubted 
merits, it is in many respects incomplete and unsatisfactory. Even on_ the 
material he has gathered, the transliteration leaves room for doubting the 
author’s knowledge of Arabic, and the references are often incomplete. While 
the material collected is useful, it has not been digested systematically and the 
result is not a coherent whole, but in the nature of materials for, or contribu- 
tions to, the further study of the subject. The index contains a number of 
mistakes and misspellings, and is too meagre to prove helpful. It is my earnest 
hope that some younger scholar will be induced to take up the threads, and go 
over the same ground systematically, filling in the gaps and correcting tke 
manifest errors. 

The real difficulty, as Professor Mohammad Habib (Aligarh) has often ex- 
plained to me, is that the material to be studied is to be found lying scattered 
in a vast field, historical works, memoirs, administrative manuals, Govern- 
ment orders and other state documents, such as treaties and grants, so that 
the exhaustive study of the material is a matter of extreme complexity and œ 

*Based on the inaugural lecture delivered Commonwealth Fellow (India). 
atthe University of Cambridge, d, on 1 M. B. Ahmad, Administration of Justic 
October 17, 1962, by Prof. Asaf A.A. Fyzeo, tn Medieval India (Aligarh, 1941) 25. 
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its systematie presentation, of considerable skill and nicety. Nevertheless the 
subject is of importance, and I should like to repeat with all the emphasis at 
my command; that an adequate social history of India cannot be written- un- 
less we know a great deal more of the history of the judicial process and the 
administration of justice in Medieval India under Islamic domination. 


I. THE MUSLIM PERIOD 

Tue first period may be divided into two parts, the Sultanate and Moghul 
Period. In the first, the shari‘at was sought to be applied strictly, but soon 
difficulties began to arise; and with the Moghuls, it became gn established 
practice that while Muslims were to be governed by Muhammadan law, the 
non-Muslims were to be allowed to continue the practice of their own laws and 
customs, unhampered by considerations drawn from other sources. Sir William 
Jones and Morley (writing in the nineteenth century) tell us that in the pecu- 
liar ‘circumstances of the country it was very inadvisable to alter the tradition 
established by the Moghuls and introduce reforms which would not be appre- 
ciated by the people.? 

In the beginning the Muslims tried to follow the law of the shari‘at very 
strictly, but ancient custom and the laws of their non-Muslim subjects posed spe- 
cial problems; Hamilton for instance says: 

“Many centuries have elapsed since the Mussulman conquerors of INDIA established 
in it, together with their religion, and general maxims of government, the practice of their 
courts of justice.—From that period the MUSSULMAN CODE ‘has been the standard of 
judicial determination throughout those countries of INDIA which were subjugated by 
the Mohammedan princes, and have since remained under their dominion. In one parti- 
cular, indeed, the conduct of the conquerors materially differed from what has been 
generally considered in Europe (how unjustly will appear from many passages in this 
work) as an invariable principle of all Mussulman governments; namely, a rigid and un- 
deviating adherence to their own LAW, not only with respect to themselves, but also 
with respect to all who were subject to their dominion—TIn all spiritual matters, 
those who submitted were allowed to follow the dictates of their own faith, and 
were even protected in points of which, with respect to a Mussulman, the LAW 
would take no cognizance.—In other particulars, indeed of a temporal nature, they 
were considered as having bound themselves to pay obedience to the ordinances of the 
LAW, and were of course constrained to submit to its decrees—Hence the HINDOOS 
enjoyed, under the Mussulman government, a complete indulgence with regard to the 
rites and ceremonies of their religion, as well as with respect to the various privileges 
and immunities, personal and collateral, involved in that singular compound of allegory 
and superstition.” ; 

After giving this heavenly account of the principles, the translator of the Hedaya 
comes down to the earth of practical reality: 

“It is true, this statement rather accords with the spirit of the Mohammedan laws, 
than with the practice of them; for it too frequently happened that too little regard was 
paid either to judicial ordinance or natural equity—Where avarice and bigotry are unit- 
ed with despotic power, such a combination will occasion abuses, and corrupt the streams 
of justice.” 

This passage shows the utter reliability of the witness anf also that many of 
the evils we now find in the sub-continent of India were of age-long duration, 
despite the great and humanizing reforms introduced by the faith of Islam. 

The Moghuls allowed the fullest liberty to their non-Muslim subjects for 
obedience to their own laws and customs, and this policy was adopted by the 
British from them.4 The Muslim Sultans who ruled India brought with them 
a system of jurisprudence; but they had not come to a rude and barbarous 
land. They, therefore, saw that they had to deal with a mature body of native 
laws, known as the dharma, And it is they, the Muslims, who formulated the 

2 W. H. Morley, Administraiton of Justice 3 Hamilton, Hedaya, Preliminary Dis- 
in British India (London, 1858), 198; Fyzee, course, xiv. 

Outlines of Muhammadan Law, 2nd ed., 42. 4 Fyzæ, op. cti., 42; Ahmad, 32. 
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well-known rule of Indian law that Muhammadan law would govern the Mus- 
lims and Hindu law, the Hindus; and this was accepted by the East India 
Company, confirmed later by the British Government and is now firmly esta- 
plished in the Union of India. 

In Islam, sovereignty belongs to God alone, and the King rules only in His 
name, and as His servant and agent.© It was the King’s duty to see that the 
commands of God were obeyed, unless there was a strong case made out by 
custom. Akbar, it is said, ‘‘passed every moment of his life in self-examination 
or adoration of God’’, and he was, according to Monserrate, stern in dealing 
with offences against religion. Jehangir considered the daily administration 
of justice in public as one of his sacred duties, and Shahjahan remarked that 
“justice was the mainstay of his government’’.’ The Emperor Aurangzeb was 
profoundly learned in the law and introduced many important reforms.® 

The Kazi. (cadi), as the lieutenant of the King, was also under strict disci- 
pline. If he passed orders in disregard of the shari‘at, he would risk not only 
dismissal, but also be liable to be put to death for apostasy in extreme cases.® 

The Muslim princes as a rule did not tamper with justice and refraintd 
from altering the rules of the shariat; but as time went on several kinds of 
rules having the force of law came to be recognized and enforced. The well- 
known distinction between shari‘at (sacred law) and qanun (secular law) came 
to be recognized; and laws, during the later Moghuls, were of three kinds: 

(a) OANON LAW (akham-i shari‘yya). These related exclusively to religi- 
ous matters, such as apostasy, conversion, and heresy. 

(b) ORIMINAL LAW (akham-i jinayat, qanun i-fawjdari). These included both 
erimes and torts, e.g. theft, negligence, adultery and drunkenness. 

(e) The KING@’s REGULATIONS (quanun-t shahi). These consisted of farmans and 
dasturu’l-‘amals, and they dealt with gifts of land under feudal tenures. They 
may be compared with the Edicts of the Romans, the Orders in Council of 
British Kings, and the Qanun Names of Turkish Sultans. 

In addition there were three subsidiary sources of law: 

(d) custom, usAGE (ganuniurf): This was a very important branch of 
Indian law. The dharma says that custom over-rides the written text of law. 
The shart‘at on the other hand lays down that whatever the custom, the nass 
(binding ordinance, based on the Koran or Tradition) prevails. As regards 
Ijma‘ or Qiyas, it is doubtful if custom can be over-ruled by them. Thus in 
India where there were a large number of conversions from Hinduism to Islam, 
certain communities retained their own customary law as being beneficial to 
their sense of property and propriety. A large piece of land cannot be broken 
up for the benefit of a son-in-law; a business cannot be partitioned for a prodi- 
gal son; a daughter or wife, being merely a woman, cannot obtain part of the 
father’s lands. One example is the Fatimid law as laid down in the Pillars of 
Islam,'° and another is the Hanafi law as applied in Kashmir, where by custom 
the female heir (daughter or sister) is deprived of her share of lands. They 
generally give a substantial dowry at the time of marriage but do not 
allow any claim to be made at the time when the inheritance opens out. 
The justification, from a practical point of view, is that this prevents the frag- 
‘mentation of agricultural land, in a country where even a bare subsistence level 
is hardly maintained; and in commercial communities, splitting up a lucrative 
business into a doubtful partnership between two comparative strangers, is 
hardly a desirable end. The daughter or sister goes ‘‘outside’’ the family; she 
is ‘‘given away’’, and therefore the agnatic relations naturally desire to protect 
their rights and prevent the intrusion of relations by marriage. These and 
similar notions based on self-interest are too deep-rooted to be destroyed by the- 
magie wand of God—prophet—Koran. 

- . * t 

5 Fyzee, op. ci., 37; Ahmad, 90-91 and 8 Ibid., 266 ff. 

other places. 9 Ibid., 88 


6 Ahmad. 66. 10 Da'a'im, Il, Para. 1394. 
1 Thid., 67. 
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(e) USE OF FATAWA AND PREOEDENTS. Although the shariat does not accept 
the doctrine of precedent as received in the Common Law in India, and else- 
where the persuasive force of the fatawa (singular, fatwa, a jurist’s opinion 
on a legal question) is in one shape or other recognized all over the world. 
The fatwa of a great scholar has not only legal authority but moral sanction, 
and cannot be compared with counsel’s opinion in England, however eminent 
he may be. For he does not speak in the name of religion; whereas the mufti 
is supposed to look after the interests of the querist in the ‘after-world as well. 
There was muftis and specialists in law attached to the law Courts whose duty 
it was to ‘‘spend night and day in search of precedents”. Nevertheless the 
Kazi had always to use his own judgment. Taglid is permissible to those who 
do not possess perfect knowledge but the man must make an honest effort to 
‘discover the nature of the rules applicable in his case; and in this process he 
must study the law from experts, commit to memory the Koran and traditions, 
and even important text-books, and then form his own judgment. Whatever 
the method, we arrive at the basic fact that human judgment and legal action 
mêst necessarily be a rational and voluntary act of the human will, for which 
he is responsible to God. 

Thus in the Hanafi law as applied in India the authority of the Fatawa 
Alamgiri is second to none. A selection from it was translated by Neil B. E. 
Baillie under the title of Digest of Moohummudan Law in two volumes, the 
first of which deals with Hanafi (Sunnite) Law and the second with the Ithna 
Ashari (Shiite) Law, based on the Shara’s‘u’l-Islam of Najmu’d-din al-Hilli. 
Baillie’s is a magistral name in the Muhammadan law of India, and judges and 
text-writers have praised his work very highly (2nd edition, London, Smith, 
Elder & Co., 15 Waterloo Place, 1875). In recent times the Fatawa ‘Abdw’l- 
Hayy (3 volumes, Firangi Mahall, Lucknow, Urdu, 10th edition, Vol. I, 1935; 
‘Vol. II, 1926; Vol. IIT, 1845 a. zH.) have achieved the rare distinction of being 
considered as 'of the highest authority. This scholar deserves a full- length study 
by a critical scholar of the 20th century. Another author who enjoys popula- 
rity is Mawlana Ashraf ‘Ali Thanawi whose Imdad al-Fatawa (four volumes, 
Mujtabai Press, Delhi; Vol. I, 1845 a.m., Vol. II, ditto; Vol. ITI, 1346; Vol. IV, 
-eover lost, probably, 1346.) is also widely used in India. Of great authority 
are the fatawa delivered by the chief Mufti for the time being, of the Daru’l- 
“Ulum, Deoband, Uttar Pradesh. A very large number of fatwas are preserv- 
ed by this famous seminary, and an effort is being made to publish a selection 
from this huge collection of over 100,000 fatwas. I have 8 volumes, beginning 
with the fatawa of Mufti-i A‘zam ‘Avizn’r-Rahman and ending with the year 
1835 a.m. The first volume gives a short history of the Daral-Ifta’ at Deoband. 
They constitute a very authoritative series of Fatawa in Urdu, and in my 
estimation, compare very favourably with such juristic opinions in any part 
-of the Islamic world. They are of particular interest because they largely deal 
-with the social and personal problems that arise in the sub-continent of India. 

The Shiites have a distinct theory of ijtihad, and the Twelver Shia have 
their own mujtahids, A collection of Fatawa held to be of great authority is 
the Persian collection known as the Jamé‘ash-Shittat (see Tyabji, 93 Ameer. 
Ali, i, 32). Although no collection of Fatawa seems to exist in the Fatimid 
school, two collections of ‘‘Questions and Answers’’ are deemed as of great 
:dathority—(1) Hawashi (2 volumes), and (2) Mase’ Sayyidi Aminjs b. Jalal. 
These purport to be’ answers to questions addressed to the Da'i of the time by in- 
terested parties (Wladimir Ivanow, Guide to Ismaili Literature, lst edition, 
‘Royal Asiatic Society, London, 1938; nos. 284, 285). 

All these fatawa are persuasive authorities of great value, but the Kazi 
¢Court) is free to adopt the opinion most consonant to reason and authoritative 
principles. The doctrine known to the Wnglish law as “*precedent’? was not 
embodied in the fabrie of Islamic law as understood in India in early times. 

(£) “‘sUsTICE AND RIGHT’’—‘‘JUSTIOR, EQUITY AND GOOD CONSCIENOCH’’. 

While no regular EA of equity existed, as understood in the Law of Eng- 
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land, there are directions given to the Kazi to mitigate in certain circumstances 
the rigours of a legalistic interpretation of the law. First of all there were the 
adab al-Qads (Duties of the Kazi), and in them we find not only legal norms, 
but directions for private conduct, for the due administration of justice, and 
for engendering confidence in the public mind. A remarkable illustration is. 
the letter purported to have been written by Omar the Great to Abu Musa al- 
Ash‘ari when he was appointed a judge.11 But to our present-day eyes, some 
of the rules are quaint, for instance the Da‘a’tm says that for adultery the punish- 
ment of death should be meted out immediately, for ‘‘if the judge wavers in 
his duty, the rains will stop and drought will prevail’’.12 If the prediction 
contained in this noble book would come true, there would be continuous famine. 
in large areas of the modern world, the rivers of the world, and their super- 
abundant water notwithstanding. The illustrious author of the Hedaya gives 
some sound but very intimate advice to a young Kazi who has a fair litigant 
in his Court.13 It can be modernized to suit the twentieth century; but essen- 
tially it deals with a universal axiom: That reason and passion cannot co-exist. 
The ingenuity of the medieval lawyers had discovered another instrument tn 
the so-called kiyal (subterfuges) to circumvent the law. An instance is to be 
found in the law of pre-emption (shuf‘a) whereby the right of a contiguous 
owner could be defeated by not selling a thin strip of land abutting on his 
estate; but a lethal blow was dealt to such rules by the pronouncement of Mah- 
mood J. in Gobind Dayal v. Inayatullah,'3* where he said that such ‘‘tricks or 
artifices” could not be permitted in our Courts, as they were considered to be 
“abominable” by some ancient authorities and could not be countenanced in 
an Indian Court where the principles of equity prevailed. This is a clear case 
of ‘‘ Justice and Right’? in the Common law sense prevailing over the strict 
letter of the law.14 

The office of the Kazi could hardly have been a bed of roses, as appears very 
clearly from this 6th/12th century authority: 


“The appointment of an ignorant man to the office of Kazee is valid, according to: 
our doctors-——Shafei maintains that it is not valid; for he argues that such appointment 
supposes a capability of issuing decrees, and of deciding between right and wrong; and 
these acts cannot be performed without knowledge. Our doctors, on the other hand, 
argue that a Kazee’s business may be to pass decrees merely on the opinions of others. 
The object of his appointment, moreover, is to render to every subject his just rights; 
and this object is accomplished by passing decrees on the opinion of others.” (Italics mine). 
At the present moment, at least in Britain and India, a Judge’s position is 
held to be enviable; he is independent and not subject to the whims of the 
administration; he is hedged in by a certain divinity and the Constitution pro- 
tects him by an impenetrable shield against the arrows of judicial process and 
arbitrary Governmental action. It was not so, however, in olden days, for 
al-Marghinani says: 

“Several of our doctors, however, have said that the acceptance of the office of 
Kazee without compulsion is abominable, because the prophet has said, ‘Whoever is 
appointed Kazee suffers the same torture with an animal, whose throat is mangled, 
instead of being cut by a sharp knife.’ Many of the companions, moreover, declined 
this appomtment: and Haneefa persisted in refusing it, until the Sultan caused him te 
be beaten in order to enforce his acceptance of it; but he suffered with patience rather 
than accept the appointment.’™ 
This is in singular and healthy contrast to the efforts made, the influence exer- 
cised and the wheels of office duly ‘lubricated’ to obtain judicial office in many 
parts of the ‘civilized’ world. 


ll Fyzee, Modern Approach to Islam 18a (1885) LL.R. 7 All. 775, P.B. 
(Asia Pub. House, 1863), 41 aqq. 14 Cited and explained, Fyzee, Outines, 
12 Da‘aim, TI, Para. 1887. 300 


13 Hamilton, Hedaya, 338a. 15 Hamilton, Hedaya, 334a. 
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Apart from a few exceptional cases the Muslim rulers of India were on the 
whole tolerant to non-Muslims, and permitted them to continue their religious 
practices and allowed them to follow their own laws. The Kazi had a mufti 
(Muslim jurisconsult) and a pandit (a Brahman, learned in the law) to guide 
him. The Committee of Secrecy, appointed by the House of Commons (1772- 
73), recommended that the existing practice, followed by Muslim rulers, should 
be supported and continued: 

“And your Committee finds that the Gentoo (non-Muslim) subjects enjoyed a simi- 
lar privilege with respect to all cases of a religious nature in which persons of that per- 
suasion were parties; for that in every such Case it was necessary that the temporal 
Judge should be assisted by a Brahman of that caste (sic!), particularly when that cause 
was of such a nature as might be attended with the consequence of forfeiture of caste.” 
Akbar once issued a proclamation on the subject, and it shows his realistie 
approach to social prejudices and his essential humanity. Says the farman: 

“No man should be interfered with on account of his religion and every one should 

bg allowed to change his religion if he liked. If a Hindu woman fell in love with a 
Muhammadan and changed her religion, she should be taken away from him by force 
and be given back to her family. People should not be molested if they wished to build 
churches and prayer rooms or idol temples or fire temples.” 
Awrangzeb took a more strict view in his attitude to non-Muslims. He was 
aman of genius, pious and God-fearing; his official correspondence shows con- 
siderable directness of style in Persian; and yet, he never lived up to the 
highest standards of Islamic tolerance as laid down in the Koran. For publie 
offices and posts of trust, he often chose non-Muslims, for, according to him— 
umur-i dunya ra az madhhab che nisbat (What has religion got to do with 
worldly affairs?).18 

These rules, however, must be read subject to several practical reservations: 
no ruler in the medieval times gave complete liberty of conscience to any one 
else; even we today are far from the ideal to be attained. And yet it is the 
truth that this attitude of civilized tolerance and permission to allow members 
of every community to practise their own religions and follow their individual 
laws, customs and usages was accepted by the British as the correct policy and 
adopted by them in regard to the ‘‘Gentoos and the Mohummudans’’.19 

About the actual administration of justice we have a great deal of informa- 
tion in bits and pieces, but it has never been collected systematically and inter- 
preted critically. Many pious doctrines have been laid down, to wit, Awrang- 
zeb’s exhortation in a letter of appointment.?° 

“Be just, be honest, be impartial. Hold the trials in the presence of the parties and 
at the Court house and the seat of government. Do not accept presents from the people 
of the place, nor attend entertainments given by anybody and everybody... Know poverty 
(faqr) to be your glory (fakhr).” 

M. B. Ahmed rightly adds the advice that was given by Thom ©. J. to the 
Judicial Officers in the United Provinces in 1938: 

“In this connection I would say it is well to discourage the blandishments, the court- 
esies and the attentions of executive officers and prospective litigants, and to remember 
that the highest officer of the state, the most senior police officer, the wealthiest citizen 
in the land, are entitled to no greater consideration in your court than the humblest 
peasant. Indeed, if any distinction can be justified at all, it must be in favour of the 
latter." 

With greater knowledge we shall be in a better position to judge; but it may 
be said in general that there is considerable evidence that during the Moghul 
rule, despite occasional lapses and cases of corruption, the level of the adminis- 
tration of justice was high and the opinion of Ahmad®? is supported not only 


16 Ahmad, 92. 20 Ahmad, 155. 
17 Ibid., 93. 21 Ibid., 155-58. 
18 Ibid., 94 22 Ibid., 272-end. 
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by historians, too numerous to quote, but also by the fact that the British who 
succeeded them kept the system intact, introducing no more than the necessary 
changes. There can however be no doubt that in consonance with the spirit 
of the times, both the law and the administration of justice required reform, 
and the English rulers gradually introduced a system of judiciary, and. prin- 
ciples of interpretation, whereby the ancient systems were interpreted and gra- 
dually moulded, in some respects only and without altering their individual 
character, by the principles of ‘‘ Justice, Equity and Good Conscience’’. 

Criminal Justice was administered in separate courts which were called the 
fawjdari Courts, and civil justice in the diwani Courts. We have considerable 
information buried in different sources on the working of these Courts; but a 
systematic account, dealing with Courts, their jurisdiction and their historical 
development is not forthcoming. 

In regard to procedure, many details are recorded, but as in all autocratic 
states, much depended upon the sweet will of the Sultan. The Sultan had the 
power of remission of sentence, and it is recorded that in the case of a woman 
from Gujarat, the accused was sentenced to death by stoning for the offence 
of adultery but the Governor remitted the sentence. Enhancement was also 
possible, and the sentences were occasionally enhanced in a savage and inhuman 
fashion. An interesting case is reported in the Storia de Mogor (i, 201). The 
accused, Daryai Khatun, was a colourful character; she was prosecuted for 
adultery and for having ‘sold her nineteen paramours into slavery. The Gov- 
ernor submitted the case to the Emperor, thinking. that the Kazi would probably 
sentence her to sdngsari (stoning to death), a sentence totally inadequate for her 
heinous crimes. The Emperor sentenced her to be torn to pieces by dogs. 
Quite apart from the savagery, there is a complete disregard of the rules of 
shari‘at, which nowhere permits such terrible torture, and a man’s sense of 
revenge against a mere woman playing with nineteen men, appears to be the 
real reason.?3 

It would take us too long to go into the exact procedure followed in suits and 
appeals. But it is certain that there was an existing system, which gave 
satisfaction to the people and which was adopted by the British in the early 
years. Later, no doubt, with the advent of the British Crown, the law of 
England and in particular by the application of the principles of equity, 
newer laws, newer procedures and newer methods of recruiting judicial officers 
were gradually introduced. 


II. THE BRITISH PERIOD 


It will be seen that in my classification, the British influence commences in 
1661, while the Moghul period lingers on to 1857.. A word of explanation 
regarding this inconsistency is desirable. The history of the British law in 
India commenced with the formation of the East India Company in 1600 
during the reign of Elizabeth I. The Charters of 1600 and 1609 gave clear 
authority to make laws: 

“...80 always that the said laws, orders, constitutions, ordinances, .imprisonments, 
fines and Amerciaments be reasonable and not contrary or cad to the laws, statutes, 
customs of this our realm.’”™ 

The exercise of judicial powers by the East India Company commenced, 
with the Charter of Charles IT in 1661; and the responsibility for the admini-” 
stration of justice in India was confined until 1756 to the Factories of the 
Company. An important landmark in the history of Indian law is the 
cession of the island of Bombay by Portugal to the British, and its lease by 
Charles II to the Hast India Company in 1668 at a quit-rent of £10 per year. 
Here was established in 1851 one of the three High Courts, the others heing 
at Caleutta and Madras, which upheld the traditions of British justice and 


23 Ibid., 202ff. 25 George Claus Rankin, ieee to 
24 Setalvad, The Common Law of India Indian Law (Cambridge, 1946), 1 : 
(London, 1960), 4 ; 
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handed down to tbe Union of India in 1950, a system of laws and a tradition. 
of uprightness of the judiciary, based upon the independence of the judges 
from those that run the government of the State, which is one of the sound 
features of public administration in India at the present time. Now that the 
Portuguese power has departed from India, it must be a melancholy thought 
for the powers that be in Portugal that this tiny island, built upon seven 
fishermen’s reefs, is the capital of a state which pays 40 per cent of the in- 
come-tax of India. 

For the history of law and its tradition, we have happily a work of great 
merit, clarity and independence from a leading member of the Bombay Bar 
which gives the History of this Court and describes the lawyers and their 
way of life; and in view of the paucity of such works im India, its value is 
even greater. This book is P. B. Vachha, Famous Judges, Lawyers and 
Cases of Bombay (Tripathi, Bombay, 1962). It was a publication to mark. 
the Centenary of the Bombay High Court in 1961, and is another illustration 
of how Indians have tried to master and express themselves in a foreign tongue 
with clarity, humour and a sense of style. 

In the development of Muhammadan Law and its offshoots, the Bombay High 
Court has had a great influence; without going into needless detail I would 
refer to 

(1) the Aga Khan Case (The Adwocate Goneri ex relatione Daya Muham- 
mad v. Muhammad Husen Husein)?S (History of Khoja Ismailis; Ismailis are 
not governed by Sunnite (Hanafi law)), (2) Haji Bibi v. The ’ Aga Khan?7 
where it was laid down that the Khojas are Ismailis and are to be distinguished 
from Ithna ‘Ashari Shiites; (3) Bayabat v. Bayabas?® where it has been held 
that since the passing of the Shariat Act, 1937, the will of a Cutchi Memon. 
should be construed in accordance with the Muhammadan Law; (4) Advocate 
General of Bombay v. Yusufalli?9 and Hasanali v. Mansoorali.29 Both these 
eases relate to the Da’udi Bohora community. The first is the well-known 
Chandabhoy Gulla Case relating to some charities and the second is the Bur- 
hanpur Dargah Case where the position of the present dafi al-mutlaq was. 
questioned and ultimately it was decided that the Mullaji Saheb does possess a 
proper title to the position and has the powers of excommunication. This was 
the subject of another case and recently it has been decided by the Supreme 
Court that a certain Bombay Act repealing the power of excommunication is 
ultra vires the Constitution and the da'i of the Da’udi Bohoras does possess the 
power of excommunication. This decision has caused acute feelings of frus- 
tration in the community and we do not seem to have heard the last of such 
eases. It may be pointed out that the Bohora community is rapidly taking to 
modern ways and education, and resents the attempt made by the Head Priest 
to rule them by the exercise of powers redolent of medieval severity. 

These are decisions relating to the large and prosperous commercial com-- 
munities of the Khojas, Bohoras and Cutchi Memons, and therefore they are | 
of great social significance. But there are other pronouncements also, which, 
from a purely legal point of view show that next in importance to the Allaha- 
bad decisions, the Bombay High Court has to its credit a number of judg- 
ments which elucidate (and occasionally, mislead) the mind of the student. 
eAn interesting paper could also be composed of the costly mistakes and! 
blunders made by judges, who, without knowledge of Islam anq its culture, 
without the slightest acquaintance with Arabic, Persian or even Urdu, and 
with a profound faith in ‘‘Justice, Equity and Good Conscience’’ bravely 
attempted to expound an ancient, complicated and highly developed system. 
of law. That in such circumstances they achieved success is to their credit; 


26 (1866) 12 Bom. H.C.R. 323, per 29 (1921) 24 Bom. L.R. 1060. 

Arnould 30 (1947) L. R. 75 LA. 1, 8.0. 50 Bom.. 
27 008) 11 Bom. L.R. 409. L.R. 389. 
28 [1942] Bom. 847, s.o. 44 Bom. L.R. 792. 
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that in others they made mistakes is only natural. But on the whole the total 
achievement is worthy of’moderate and qualified praise. 

The earliest trace of the statutory application of Hindu and Muhammadan 
Laws to natives-of India is to be found in the Charter of George II granted 
in 1753, whereby they could obtain exemption from the Mayor’s Courts and 
decide cases on the basis of their own religious laws.S1 To implement this 
policy effectively, an important rule was laid down in 1772, whereby maw- 
lanas and ptmdits were to attend the Courts as jurisconsults and assist the 
judge in discovering the exact rule applicable. This policy, we have seen, 
was a continuation of the policy of previous judicial administration, and 
finally came the very important Mufassal Regulation of Warren Hastings, 
1772, re-enacted formally as s. 27 of the Regulation of 1780, where it was 
provided : 


“That in all suits regarding inheritance, marriage and caste, and other religious 
usages or institutions, the laws of the Koran with respect to the Mahomedans, and those 
of the Shaster with respect to the Gentoos, and where only one of the parties shall be 
a Mahomedan or Gentoo, the laws and usages of the defendant shall be invariably adz 
hered to.” 

It is important to observe that in Muslim countries the rule of the sharë at 
is that the school or sub-school of a Muslim litigant is not taken, into consi- 
deration, but the cadi (judge) follows his own rite. But in India, contrary 
to the universal rule in Islam—as the Court in India qua Court has no 
particular rite or religion—the law of the particular person is discovered and 
applied; and in ease of conflict, the law of the defendant prevails.92 

As the Courts of the Company gave place to those of the British Crown, 
and more and more trained English lawyers took their seat as judges, it was 
found that in many instances the®‘‘native’’ law, Hindu as well as Muham- 
madan, was at conflict with the common law. As early as in 1726, the 
Letters Patent of George I enabled the Courts to give judgment ‘‘according 
to justice and right’’. This is the first use of a general expression the mean- 
ing of which was not defined with precision but came to mean British notions 
of justice and right, as understood by British lawyers; and the judicial officers 
very naturally drew upon the rich, though sometimes baffling, treasures of 
the common law. 

Later came the direction that where no specific rules were lad down, the 
jadges were to act ‘‘according to justice, equity and good conscience.’ This 
expression was also constantly before the Courts until Lord Hobhouse gave 
us the classical definition in Waghela Rajsanji v. Shekh Masludin,S3 namely 
that the expression is ‘‘generally interpreted to mean the rules of English law 
if found applicable to Indian society and circumstances’’.84 But Stephen in 
presenting a report of the Law Commissiof on March 31, 1871, said that— 

“Practically speaking these attractive words mean little more than an imperfect 
understanding of imperfect collections of not very recent editions of English textbooks,™ 
While it is impossible to deny the validity of such criticism, there is no doubt 
that recourse to common law and equity, in most instances, removed the angu- 
larities of the law of Islam according to the Hanafi school as interpreted and 
applied in India, and brought it in line with modern notions of social justice. 

For example, the law relating to pardanashin women; the law of guardian- 
ship; the laws of divorce, where, for instance, cruelty is to be defined, have 
been slightly modified to bring the Muhammadan law in line with equity as 
understood in a modern Court. It is hoped that on a future occasion, an 
opportunity will be seized to discuss more exhaustively the law of Islam and 

31 W. H. Morley, Digest, i, clxix. 33 (1887) L.R. 14 LA. 89, s.o. LLR. 11 

32 Wilson, (5th ed. Calcutta, 1921), Anglo- Bom. 551. 

Muhammadan Law, 31; Sir George Rankin, 34 Setalvad, The Common Law in India, 
Background to Indian Law, 9; Robasa Khanum London, 1960, 12, citing Letters Patent of 
v. Khodadad Irani, (1946) 48 Bom. L.R. 864, September 24, 1726. 

878; Fyzee, op. cit., 43. 35 Rankin, op. cit., 119. 
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“4 how, i Wwastgbydnally affected by social conditions in India and by the prin- 
ciples of -the-Hinglish common law and equity. ‘‘Muhammadan Law” is thus 
a useful expression,—and we need not take the purists seriously when they 
wish to insist on the use of ‘Muslim’ or ‘Islamic’ Law—and may therefore 
be defined broadly as that portion of the low of Islam, which is recewed in 
India, and which is affected both by the changing social conditions prevailing 
in the country and by the principles of English law and equity, so far as they 
conduce to justice. 

Some of the reforms introduced by the British may be mentioned briefly. 

(1) Criminal Law: The outdated Islamic Criminal law was abolished and 
replaced by the Indian Penal Code, 1860. 

(2) Slavery was abolished in 1843. 

(3) The loss of civil rights on apostasy was abrogated: Act XXI of 1850. 

(4)' Instead of the tender age of puberty, the general age of majority was 
fixed at 18, Majority Act, 1875. 

(5) A High Court was Established in each of the three Provinces in 1851, 
originally, and this was extended to other provinces as well, Indian High Courts 
Act (24 and 25 Victoria, Chapter 104). 

(6) The rules of equity were applied to the law of gifts as it affected parda- 
nashin ladies (Tyabji, par. 359-A; Fyzee, 92, note (£)). 

(7) Recourse was had to the Doctrine of a ‘‘Lost Grant’’ by Lord Sumner 
in Mahammad Mazaffar-al-Musavi v. Jabeda Khatun.36 

(8) The extensive use of precedents in the context of Islam was laid down 

by Sir Arthur Wilson in Bagar Ali Khan v. Anjuman Ara Begam87 (discus- 
sed in Fyzee, Outlines of Mahammadan Law, 2nd ed., 1960, page 39). 
This is not and does not purport to be a complete or exhaustive list of the 
points on which English law has affected@the.law applicable to Muslims in 
India. But in making a beginning it is hoped that someone else with a younger 
and keener mind will attempt a fuller study. 

It was not always-that the intrusion of English law was beneficial or accu- 
rately stated the law according to the original authorities. A mistake was 
committed in the case of family wakfs in the leading case of Abul Fata Maho- 
med Ishak v. Russomoy Dhur Chowdhry,3® where on principles drawn from 
the English law a form of wakf was considered unlawful, which had always 
been accepted as lawful by the Muslims of every rite. This caused a great deal 
of. hardship and after considerable agitation, the then Government of India 
was persuaded to interfere and restore by statute what was lost by the decision. 

The policy of non-interference in the personal laws of each religious com- 
munity was, as we have seen, taken by the British from the Moghuls. An 
excellent, and probably the last, illustration of this was the Shariat Act, 1937, 
whereby all customs and usages contrary to the shari‘at were: over-ruled. and 
Muhammadan Jaw, pure and simple, was restored to the place of primacy. 

In the early days, the British viewed the laws of the ‘‘natives’’ with strict 
neutrality ;39 they also treated all their subjects with absolute equality. One 
of the most eloquent pronouncements is that of Aungier, Governor of Bombay, 
who says: 

The Inhabitants of this island consist of several nations and Religions to wit—English, 
Portuguese and other Christian, Moores, and Jentues, but you, when you sit on the seat 
ef Justice and Judgement, must looke upon them with one single eye as I doe, without 
distinction of Nation or Religion, for they are all his Majesties and the Honble.: Com- 
pany’s subjects as the English are, and have all an equall title and right to Justice and 
you must doe Justice, even to the meanest person of the Island, and in particulare the Poore, 
the Orphan, the Widdow and the stranger, in all matters of controversy, of Common right 
and Meum and Tuum; And this not only one against the other, but even against myself 
and those who are in office under me, nay the Honble. Company themselves when Law, 


a 36 5 (1930) L.R. 57 T.A. 125, 8.0. 32 Bom. -38 et E-R, 22 LA. 76, 3.0. LL.R. 22 
: 619 
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Reason and Equity shall reguire you soe to doe, for this is your Duty and therein will 
you be justified, and in soe doing God will be with you to strengthen you, His Majestie 
and the Company will commend you and reward you, and I, in my place, shall be ready 
to assist, Countenance, honour and protect you to the utmost of the power and Authority 
entrusted to me; and soe I pray God give his blessing to you.”” 
This policy has been accepted by the people of India and enacted in the Indian 
Constitution.: Article 25 says ‘‘...all persons are equally entitled to freedom 
of conscience and the right freely to profess, practice and propagate religion.’’ 
Article 26 says: 

Subject to public order, morality and health, every religious denomination or 
any section shall have the right— 

(a) to establish and maintain institutions for religions and charitable purposes ; 

(b) to manage its own affairs in matters-afreligign3 

(c) to own and acquire movable and movable. prape? a 

(d) to administer such property ing&cedidatice with la, > ‘A 
Article 29 protects first, the interg$tg! of a minority” which as a ‘‘distinet 
language, script or culture of its nt and ‘secqnaty; "f No feitizen shall be 
denied admission into any educatidnal: mnstifutivil maintdined” by the State or 
receiving aid out of State funds on gtotind-only of neigaom, rice, caste, language 
or any of them.” “a, Ac magr O oe 


[Reprinted from Comparative Studies OSAS and History, (Ann Arbor, 
U.S.A.), July, 1963, with kind permission]. 


GLEANINGS. 1 P3h9e 


THE BLOATED LAW REPORTS 


Srvcg the Lord Chancellor himself has said it, perhaps humbler members of 
the legal profession may be permitted to register discreet concurrence. Just 
before the long vacation he suggested on a public occasion that it might be 
rather a good thing if judges kept their judgments shorter than they do. The 
notion would be in accordance with at least one modern trend. The instruments 
of a surgeon become subtler and simultaneously smaller and handier than the 
primitive axe and saw. So do the tools in the workshop and the factory. Now, 
the law reports are among the tools of the lawyer’s trade but by contrast have 
been becoming progressively more ponderous and clumsy and harder to handle. 
Is it that precedent has smothered principle, burying it under a complex mosaic 
of decided cases? Or have judges in general forgotten the faculty of coming 
quickly to the point, using the English language as a precision tool? Or is it 
the fault of the ubiquitous shorthand note, remorselessly reproducing every idle 
utterance of the judiciary, whereas formerly the quick longhand notes of the 
lawyer law reporters automatically pruned off the excess verbiage? Or again, 
is the source of the trouble the attitude of the academic lawyers at the univer- 
sities in trying to treat case law as if it were an exact science? Formerly, 
decided authorities were approached like signposts marking a road, but now 
they are treated rather as if they were the very substance of the roadway, so 
that judges feel obliged, somehow or another, to fit into the framework of their 
judgments all the authorities which by hook or by crook counsel have hauled’ 
into the argument. Very different was the robust common sense of that trans- 
atlantic judge in the nineteenth century who once concluded a judgment: ‘‘It 
will be observed that I have cited no cases in support of this opinion; not that 
I have not read and considered and puzzled myself with the multitude that 
were commented on in the argument, but because, finding them, like Swiss troops, 
fighting on both sides, I have laid them aside and gone upon z 
to be the true spirit of the law.’’ Even fifty years ago the 
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still capable of adopting something of the same attițude. .Somewhere about 
1905 a report in the Appeal Cases summarises the arguments of counsel of the- 
utmost eminence somewhat as follows: ‘‘In this case every argument was pre- 
sented which the ingenuity of counsel could suggest. Innumerable cases were: 
cited but, as the House considered them all irrelevant, it is not necessary to 
enumerate them.” 

Even if every judgment were a miracie of verbal felicity and sapient juris- 
prudence, it would still be desirable to pray for the further miracle that it 
should be confined within a brief compass. In modern conditions it is a very 
material consideration that the publication of lengthy judgments involves ruin- 
ous expense in printing and paper. Besides, bulky volumes are not easily ac- 
commodated on shelves already full to bursting. Nor is it humanly possible 
for lawyers advising in a case or counsel preparing an argument to read 
thoroughly a dozen cases, each oceupying, perhaps, twenty or thirty printed 
pages. Occasionally it seems as though judges measured their own importance 
by the number of pages they managed to fill in tne Law Reports. Apparently 
gome of them actually do. There is a story of a Chancery judge of the inter- 
war period, who once rebuked the reporter attached to his court because he had 
discovered that the ‘‘pageage’’ of another judge of the Division was eonsidera- 
bly greater than his own. Mr. Justice McCardie had a way of spreading him- 
self interminably in a dogged determination to tidy up the law for future gene- 
rations. How often is he cited now? The late Lord Mackay in the Court of 
Session carried onto the Bench the same habits of prolixity that had distinguish- 
ed him at the Bar. Once when he was arguing a case the presiding judge, 
anxious about the start of the next one, asked him how much longer his argu- 
ment would last. Mackay replied that he would certainly have finished by 
lunech-time. ‘‘Yes, Mr. Mackay,’’ said the judge, ‘‘I know you'll have finished, 
but will you stop?”’ 

The Court of Criminal Appeal and the Privy Council get on very nicely 
with single judgments. After all the object of appeals is to settle points. But. in 
other appellate tribunals the flood of light emitted simultaneously from several 
shining intelligences is sometimes so dazzling that the actual point of the case 
is lost or obscured by the very effulgence. Often the reader is left wondering 
whether a slight difference of language in two judgments in the same case really 
indicates a different meaning or whéther one can be treated as a mere para- 
phrase of the other. If the latter, why paraphrase? Often a divergence of 
view in concurring judgments is left to inference, rather than plainly stated. 
How rarely does one read something of this sort: ‘‘Up to such and. such a point 
I agree with Bailment, L.J. At that point I part company with him.’’ Dissent-. 
ing judgments sometimes have more justification than repetitive coneurring 
judgments, though there is a lot to be said for the blunt common sense of Lord 
Goddard, who once simply expressed his dissent, adding that, since far too many 
dissenting judgments were reported he would not burden the reports with 
another. Already a century ago Lord Campbell said that ‘‘from the portentous 
multiplicity of law reports now published there seems almost a certainty of all 
the judgments of every judge, however eminent, being smothered.’’ Part of’ 
the judicial oath should be to ‘‘keep judgments to the point, the whole point. 
nothing but the point’? and never to waste five words vine one will do. That- 
ds not ‘‘productivity.’’—Richard Roe in S.J. 


NEGLIGENCE: YOUNG OHILD 


In French v. Sunshine Holiday Camp (Hayling Island), Ltd., 107 N.J. 595, 
the plaintiff, a girl aged six, while staying with her parents at a holiday camp 
owned by the defendants, wandered alone into a restaurant and climbed on a 
low wall surrounding some flowers which were illuminated by lights beneath: 
coloured glass, $ in. thick, supported on the same side of the wall as the flowers. 
Three times within a short while she was ordered down from the wall by the: 
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defendants’ servants, but, they did not warn her of the danger presented by the 
‘glass. She climbed the wall again, and was injured by falling through the 
glass. She brought an action for damages for negligence, contending that the 
low wall was an attraction to young children to climb, and that the defendants 
should have foreseen and guarded against the obvious danger caused by the pre- 
sence of the thin glass to a child if-she fell. The skilled and competent archi- 
tect who designed the wall and illuminations did not think that there was any 
danger that a child would climb on the wall and fall through the glass, and the 
defendants contended that they, as laymen, ought not to be expected to foresee 
‘it; they further contended that the plaintiff was guilty of contributory negli- 
gence. 

Glyn-Jones, J., said that the capacity to foresee danger of this kind did not 
depend upon any peculiar knowledge derived from technical qualifications; it 
was a question of common sense of the ordinary reasonable man who ought to 
‘know that if children were given a chance to climb on to a low wall they would 
be likely to do so. Anybody who foresaw that should also have foreseen 
the obvious danger of slipping and falling ôn the thin glass. The 
defendants had fallen below the rather high standard expected by the law 
of a reasonable man who provided accommodation for reward for children in a 
place of this kind. By her wilful and deliberate disobedience the child had 
contributed to the accident; however, the question was not whether she was 
naughty and disobedient but whether she had shown a disregard for her own 
safety such as would not be expected of a child of her age, and that presupposed 
a knowledge by her of the danger. She might have thought that if she could 
get on to walls she could fall from them, but the presence of the glass was an 
added danger of which she could not be expected to think. She could not, there- 
fore, be charged with contributory negligence. He assessed damages at £400. 
Judgment for the plaintiff —S.J. , 


DAMAGES: PERSONAL INJURIES: AGREEING MEDICAL REPORTS 


In Dalton v. Clark & Fenn, Ltd., 107 S.J. 595, in an action for damages for 
personal injuries based on negligence and breach of statutory duty, liability 
was admitted on the pleadings, and the sole question was the amount of damages, 
The plaintiff had unsuccessfully attempted to obtain the defendant’s consent to 
agree medical reports, but the reports of the defendant’s medical experts did 
not agree among themselves, and the parties had neither exchanged nor agreed 
medical reports. The plaintiff opened his case and informed the court that 
both sides would be calling medical witnesses. 

Glyn-Jones, J., said that he strongly deprecated the keeping back of medical 
reports and any obstructive attitude in regard to them, particularly where in- 
surance companies were concerned. The proper course was for the plaintiff to 
hand over his medical reports on the terms that, if they were not agreed, he 
should be entitled to know why by seeing the defendant’s reports. That ought 
to be a rule of court. [After a short adjournment, during which the ‘medical 
witnesses conferred, counsel returned to court and announced terms of an 
agreed judgment.] His lordship said that he was impressed by the mischief of 
summoning busy physicians and surgeons from their proper work. He had 
found, on many occasions, that when medical men met they had no difficulty in 
reconciling any difference of opinion appearing on the face of their respective 
reports. Defendants should ask themselves the, question, how shall we get at 
the truth for the court? Unless bad faith were suspected, there was no reason 
why all the doctors should not try to reach agreement. Of course, there were 
cases in which counsel felt, for one particular reason or another, that the court 
itself r se a difficulty. Judgment for the plaintiff for agreed damages 
and costs.—S_J. 
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Principles and Precedents of Conveyancing Draftsman. By @. L. KOTHARI, - 
Advocate, Ex-Civil Judge. ALLAHABAD: Law Book Company, Sardar Patel 
Marg. 1963. Roy 8vo. Pages uxtv-+-1574. Price Rs. 45. 


Drartine is the most important function which an advocate has to perform. 
Clarification of various points in legal drafting is very essential. Simplifi- 
cation is the most essential element in modern drafting. In India very little 
progress has been made towards simple, clear and enlightened drafting. The 
learned author has chalked out his ow line, to simplify the intricate process 
of drafting. Uniformity of style is very important in good draftsmanship. ` 
The learned author has tried to offer drafts and precedents which have 
a uniformity of style as well as master draftsmanship. The needs of modern 
draftsman and conveyancer have increased. He must have an accurate know- 
ledge of not only law relating to stamps, registration, conveyancing, but even 
be able to meet the demands of other types of legal documents, e.g. collective 
bargaining agreements, drafting of industrial plans, standing orders, prece- 
dents and forms on company matters ete. We can unhesitatingly say that the 
learned author has produced a work of great practical utility after spending 
immense time and labour. The legal profession will be greatly helped in im- 
bibing the modern trends in legal draftsmanship. The legislative and legal 
departments will find this book extremely useful in drafting of Acts, Ordi- 
nances, Bills, Rules and Regulations. 


A Casebook on Criminal Law. By D. W. ELLIOTT, uL.B., Solicitor of the. 
Supreme Court, Dean of the Faculty of Law and Professor of Law in the 
University of New Castle-upon-Tyne, and J. C. Woop, LL.M., of Gray’s Inn, 
Barrister-at-law, of the Faculty of Law, University of Sheffield. LONDON: 
Sweet & Maxwell Limited, 11, New Fetter Lane. Bompay: N. M. Tripathi 
(P) Ltd., Princess Street. 1963. Roy 8vo. Pages xxx-+453. Price Rs. 42. 


Tars book traces the source of the English Criminal Law from its very be- 
ginning. It not only sets the relevant sections of the defining statutes side by 
side with the authoritative judgments, and quotes or refers to any helpful or 
critical academic writings on the point in question, but also contains the 
authors’ own valuable comments, in which difficulties and inconsistencies of 
interpretation are indicated and the students’ attention drawn to the essential 
points. Students and lawyers will find this book highly useful in the course 
of mastering the principles of criminal law. This is a magnificent production 
of great labour and learning devoted to bring new methods and style in the 
course of academic instructions. The eminent authors deserve highest praise 
for producing such an instructive and valuable work. 


Katiar’s Treatise on the Law of Easements and Licences in India. , Revised by 
Mantua RAMAMURTHI, M.A., B.L., Advocate. ALLAHABAD: Law Book Com- 
pany, Sardar Patel Marg. Fifth edition. 1963. Roy 8vo. Pages nvm-+809. 
Price Rs, 27.50. 


¢ Tms treatise, which was first published in 1925, has been acclaimed as a 
classic on an important branch of law by reason of its masterly and lucid ex- 
position of the law. It has unravelled, in successive editions, the law con- 
tained in the Indian Easements Act,1882, in an orderly, systematic and clear 
manner, pressing Indian, English and American decisions into discussion. All 
knotty points have been untied by the learned author. This edition has under- 
gone a complete and thorough revision. The text and the case law are brought 
up to date. Courts and lawyers will find this edition extremely helpful in 
solving intricate problems on the subject. 


v 
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The Magistrates’ Courts. By F. T. Gæs, LL.B. Lonpon: Stevens & Sons 
Limited, 11, New Fetter Lane. Bompay: N: M. Tripathi (P) Ltd., Princess 
Street.. 1963. Crown 8vo. Pages vm-}250. Price Rs. 18. 

Tus aim of this book is to give a brief but adequate outline of the law and 
practice of Magistrates’ Courts, to explain and illustrate their procedure 
and to show how closely linked the law is with the daily lives and 
habits of thinking of English people. The present edition has been com- 
pletely revised and brought up-to-date. The text has been revised and en- 
larged. The concluding chapters deal at some length with a number of recent 
Acts of Parliament affecting magisterial practice. All these new Acts have 
been collected together for easy reference. The book also contains a summary 
of the more important provisions of'such new Acts of Parliaments as the Cri- 
minal Justice Act, 1961, the Criminal Justice Administration Act, 1962, the 
Oaths Act, 1961, the Road Traffic Act, 1962, and others. Magistrates and 
Police Officers will find this book very helpful in the course of their daily duties. 


Law of Bribery & Corruption. By H. P. Varsunt, Retired District & Sessions * 
Judge. ALLAHABAD: Law Book Company, Sardar Patel Marg. Second edition. 
1963. Demi 8vo. Pages xvm-+411. Price Rs. 15. 

Tas law relating to bribery and corruption is contained in several major and 
minor Acts of the Legislature and various Rules and Regulations framed by 
Government. The present edition is practically rewritten, and very much en- 
larged with new matter added to several chapters: Various amendments 
to the Prevention of Corruption Act and other laws relating to Bribery, ete. 
have been incorporated. The case Jaw has been carefully revised and brought 
up-to-date. This edition has been divided into five parts, in place of three parts. 
in the first edition. Part I deals with laws relating to Bribery and Corruption; 
Part II with Prevention of Corruption Act; Part III with Criminal Law 
Amendment Act, 1952; Part IV with offences of Bribery and Corrupt Practices 
at Elections; and Part V with the Regulation of the Conduct of Civil Servants. 
Courts and Officers dealing with bribery cases will find this edition extremely: 
helpful. 


Police Diartes, Statements, Reports, Investigation and Arrest. By K. KRISHNA- 
MURTHI, LL.B., (LON.), Advocate. ALLAHABAD: Law Book Company, Sardar 
Patel Marg. 1963. Roy 8vo. Pages xxm-+479. Price Rs. 15. 

Ir is the duty of the police as executive arm of the criminal law to collect 
legal evidence which will enable a Court of law to determine the guilt of the 
accused charged with an offence. The object of this manual is to provide a 
guide to the investigator so that he may go about his important work to pro- 
duce the best results. The powers and duties of the police have been explained 
in detail. Practical hints and suggestions have been provided. Relevant de- 
cisions are freely cited to explain the details. This book is a self-contained 
and comprehensive guide dealing with the entire work of the investigation. 
The method of collecting reliable and sufficient evidence and its proper use and 
value in Court have been discussed. The book will be found useful to the 


. officers investigating crime. 


Probation of Offenders. By S. C. CONSUL, M.A., LL.B., Advocate. ALLAHABAD: * 
Law Book Company, Sardar Patel Marg. 1963. Roy 8vo. Pages xrv+428. 
Price Rs. 15. 

THe object of this work is to present a well planned and exhaustive corm- 
mentary on the provisions of the Central Probation of Offenders Act, 1958. 
All decided cases, both Indian and English, on the subject have been referred 
to in the commentary. American cases have also been freely cited. The Ap- 
pendices include several important Acts bearing on the subject. As a con- 
venient guide the book is bound to be useful. 
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The Art of Writing Judgments. By B. N. CHAUDHURI, B.L., Advocate, Re- 
tired District and Sessions Judge. ALLAHABAD: Law Book Company, Sardar 
Patel Marg. 1968. Roy 8vo. Pages xxxir-+280. Price Rs. 10. 


Tms work consists of three Parts. Part I deals with judgment in criminal 
cases. It comprises of twenty-one chapters which traverse the entire field 
beginning from the prosecution case till delivery, of judgment. Part II is 
devoted to judgment in civil cases including that of Court of Small Causes. 
Part IIT contains section-wise commentaries on the statutory provisions: bear- 
ing on judgments both on the criminal as well as on the civil. side. The chapter 
on judginent has been taken from Beotra’s Book on the Power and Duties of 
Magistrates. The entire work covers lively discussions and lucid expositions 
based on the authority of decided cases. This work will prove highly educa- 
tive and beneficial to those who assume judicial office for the first time. We 
heartily congratulate the learned author for producing such a fine masterpiece. 





e Law of Forgeries, Counterfeiting and Cheating. By RAMLAL GUPTA, M.A, 
LL.B., Advocate. ALLAHABAD: Law Book Company, Sardar Patel Mare. 
1968. Roy 8vo. Pages xxv-+-225. Price Rs. 10. 


Tue first seven chapters of this book have been devoted to forgery and 
making of false documents including valuable information of comparisons of 
finger-prints, handwriting and typesecripts. Next seven chapters embrace the 
subject of counterfeiting. The following three chapters have been devoted to 
cheating in its different variations including fraudulent deeds and disposition 
of property. The last chapter is exclusively devoted to the topie of Court 
complaint in respect of forged documents. This book will be toma to be help- 
ful to practitioners in general. 


L. S. Sastri’s Law of Kuccesston Certificate.” Revised by H. G. Basu, B.L., and 
S. K. AGGARWAL, Advocates. ALLAHABAD: Law Book Company, Sardar 
Patel Marg. Third edition. 1963. Demi 8vo. Pages xxrx-+182. Price Rs. 8. 


Tus third edition has been completely revised and several portions have 
been re-written. An attempt has been made to state the law on different points 
fully. The whole case law on the subject has been critically examined in this 
edition.: Model forms of various applications and of bonds for security pre- 
valent in different States have been included in the Appendices. Courts and 
“lawyers will find this new edition very helpful for purposes of reference. 





Centenary Souvenir of the Advocates’ Association of Western India, 1963. 
Published by the Centenary Celebrations Committee, Advocates’ Association 
of Western India, High Court, Bombay-1. Roy 8vo. Pages 156+-82.. 


Tus is an excellent production representing the gradual growth of the Bom- 
bay Appellate Side Bar for the last one hundred years. The work contains articles 
and sketches by eminent Judges and learned lawyers. It contains a number 
of photographs of distinguished Judges and lawyers who have practised on the 


Appellate Side in the course of the last century. This is a historical document | 


-of the full development of the Appellate Side Bar. 


CORRIGENDUM. 


On Journal P. 177 of LXV Bombay Law Reporter, for the word 
-*tupas”’ in the last but third line, read “has”. > 


The 
Bombay Law Reporter. 


JOURNAL. 
February, 1964. 


THE DESERTED WIFE’S “EQUITY” AND MODERN INDIAN LAW.* 


A oasuaL glance at Banoo v. Jal C. Daruwalla’ might lead one to suppose 
that that Parsi Matrimonial case was unimportant. In fact the lengthy and 
substantial dictu which appear in the judgment of Mr. Justice K. K. Desai are 
of the greatest importance not merely for Parsis, but for all the inhabitants of 
India. The case reveals, apparently by accident, that the institution known in 
England as the deserted wife’s ‘‘equity’’ is indeed part and parcel of Indian 
law. In the present writer’s Introduction to Modern Hindu Law (Bombay, 
1963) at para. 268 the institution will be found treated of briefly as au aspect 
of a wife’s right to maintenance (which, of course, includes residence), but the 
progress of case-law has made it desirable to go into the matter in some detail, 
and the present opportunity seems fitting. 


In view of the importance of the subject the present writer will here treat of 
it as an aspect of modern Hindu law, and without any further reference to 
Parsi law. The learned Judge did not introduce his discussion of the ‘‘equity’’ 
as an aspect of Parsi law, but by way of discussion of a wife’s right to reside 
in the matrimonial home, irrespective of her personal law. In fact in Bamnoo’s 
case there was a dispute about the amount of maintenance, and as to the right 
to reside in the matrimonial home. In fact the wife had left that home without 
prejudice to her rights to be maintained there. In fact there was some dis- 
cussion whether the husband ought to be extruded from it- But, notwithstand- 
ing these particular facts, the Court investigated the question whether a wife’s 
right to live on in the matrimonial home would be affected by the husband’s 
desire to exclude her from it; and attention was directed to the undoubted fact 
that if she is not allowed to live there this must be reflected in the amount of 
maintenance or alimony awarded. Banoo’s case gives careful attention to the 
judgment of Denning, L.J. (as he then was), in Bendall v. McWhuirter,? and 
the principle of that case was held obiter to be entirely independent of s. 17 of 
the English statute called the Married Women’s Property Act, 1882. This is 
undoubtedly right, since the special discretion, there given to the Court in cases 
where possession of property is in dispute between husband and wife, exists 
equally in India under the various matrimonial causes statutes giving the Court 
jurisdiction to assess the amount of maintenance. Section 40 of the Parsi Marri- 


age and Divorce Act, 1936, and s. 25(1) of the Hindu Marriage Act, 1953, and ` 


clause 42(7) of the Christian Marriage and Matrimonial Causes Bill (Bill 
No. 62B of 1962) equally show that the Court has jurisdiction to determine whe- 
ther the spouse has a right to reside in the matrimonial home, and, if so, for 
how long. If the petition is for divorce, naturally once the decree is given the 
question of the wife’s right to remain in the husband’s house is at an end. 
But in caseg other than divorce cases ‘the petitioner’s right to remain in the 
matrimonial home can well form one of the considerations before permanent 
alimony is assessed and decreed. More important than the sections cited are 
perhaps those which provide for interim maintenance, the Court having juris- 
dietion to order maintenance pendente lite. Wherever the wife has a ground 


* By Dr. J. Duncan M. Derreti, University 1 (1962) 65 Bom, L.R. 750. 
of London, 2 [1952] 2 Q.B. 466. 
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for any sort of matrimonial relief she may protect her claim to reside in the 
matrimonial home in the application for such interim relief. 

It may be urged that the learned Judge’s recognition of the deserted wife’s 
“equity” as being cognate with the rights under, for example, s. 40 of the 
Parsi Marriage and Divorce Act, is not to be read as confining the institution 
to such contexts. Indeed, the deserted wife’s “equity”? as known in England 
(Australian Courts have not been willing to go so far) is of use particularly in 
contexts where the matrimonial cause is not yet before the Court. It is con- 
tended in this paper that the recognition afforded to the rule in Bendull v. 
McWharter in Banoo’s case is satisfactory so far as it goes, but that the same 


` considerations which weighed with the learned Judge in the last-mentioned case 


would arise not merely in matrimonial causes for, for example, judicial separa- 
tion, but also in applications before a magistrate under s. 488 of the Criminal 
Procedure Code—for protection of the wife is distinctly the purpose of those 
summary proceedings, and, much more significantly, in those very contexts 
where the ‘‘equity’’ first arose, namely where the husband is seeking to turn 
his wife out, or allowing or inciting others to do so. Thus the deserted wife’s 

“equity’’ is a recent importation into Indian law from England under the 
cover of Justice, Equity and Good Conscience, and deserves very close con- 
sideration. 

Let us first discover, very briefly, what this ‘‘equity’’ amounts to. There 
is a historical discussion by A. C. H. Barlow in chapter 9, pp. 218-226, of 
A Century of Family Law (London, Swect & Maxwell, 1957), edited by R. H. 
Graveson and F. R. Crane. There is also a short but frank comment by Lord 
Denning himself at pp. 86-7 of his speech entitled ‘‘The Way of an Iconoclast’’ 
published in The Journal of the Society of Public Teachers of Law, N. S. 
Vol. 5, No. 2, Dee. 1959 (London, Butterworth). The relevant reference to 
Halsbury’s Laws of England is to the 3rd edn., Vol. 19, 849-851, para. 1388. 
In view of these discussions it is not necessary to set out at length the many 
cases and conflicting dicta which gave rise to some uncertainty in England, 
now more or less set at rest. 

The first fact that emerges is that this ‘‘equity’’ is not an equity in the strict 
seuse of the word at all. It is like an equity in that it gives the wife a prior 
right over all purchasers from the husband, save only those who are bona fide 
purchasers for value without notice of her right. Who is a bona fide pur- 
chaser will necessarily come into debate, and the problem of what is notice 
(bearing in mind that we must contemplate constructive as well as actual 
notice) has proved to be severe. This ‘‘equity’’ then is a valuable right, but 
it has bounds, and these are not easy to demarcate. It is not a right in the 
land, not an interest in it, neither legal nor equitable: yet it is a right to re- 
main undisturbed in occupation of it in certain circumstances and until cer- 
tain events materialise. 

The reader familiar with s. 39 of the Transfer of Property Act, 1882 (as 
amended in 1929), will ask what is there new in this equity? Indian law 
already prevents a man from selling his house over his wife’ s head, or for 
that matter from resigning his lease, with the hope of getting her evicted from 
the premises. The purchaser, unlegs he is a purchaser for value without notice 
of the right of the wife (as a person entitled to maintenance out of the pro- 
perty), cannot evict her, for the right of residence may be enforced against 
him. It may well be that where the husband has several houses, and the pur- 
chaser from him merely has notice that there is a wife living in the house 
which is being sold to hin, this section will not protect her—even if the husband 
blockades the other houses and refuses her permission to enter them—since 
the purchaser is bound to find her residence only where he has notice that her 
right attaches to that house and that house only—for her right of maintenance 
attaches at law to the whole of her husband’s property. But this rather far- 
fetched example can be neglected for the purposes of the present question. The ` 
true scope of the new ‘‘equity’’ which is being adopted from England lies 
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less in the protection which it gives against purchasers other than those for 
value without notice (for this is already available under s. 39 of the T. P. Act) 
than in the protection which it affords against the machinations of the husband 
himself. As it protects her against her husband, so it protects her against his 
relations. She can. positively insist upon remaining within the matrimonial 
home notwithstanding the pressure put upon her by his family, and irrespec- 
tive of any attempts to divorce her otherwise than by a valid decree of the 
Court or a valid act of a panchayat or according to customary law,° or attempts 
to supplant her by introducing another woman as ‘‘wife’’. 

Without the assistance of this ‘‘equity’’ the wife whose husband had de- 
serted her (actually or constructively) was so placed that she could not pre- 
vent him or his family from extruding her, being left to her remedy under 
s. 488 of the Criminal Procedure Code, or to that under the Hindu Adoptions 
and Maintenance Act, 1956. Moreover, if the husband became insolvent, and his 
house vested in the Receiver, there was no means whereby the wife could protect 
her residence from the purchaser from the Receiver; similarly, if the husband 
died intestate, or even leaving a valid will disposing of the house, the wife coul 
not resist the right of the new owners of the house to obtain possession from her 
and if necessary to evict her. The section of the Transfer of Property Act 
which protects persons entitled to maintenance does not protect them against 
persons who are successors in title to those liable to maintain them, successors, 
that is to say, otherwise than by a ‘‘transfer’’ within the definition laid down 
in s. 5 of that Act. There are many circumstances in which the right to sell 
the house may arise in persons or bodies who do not take a transfer from the 
husband. In all these cases the deserted wife’s ‘‘equity’’ is a real advantage 
to her, and under it she can resist eviction. 

Further, there seems to be good ground for asserting that an opportunity 
has arisen for reviewing the correctness of those decisions of Hindu law, accord- 
ing to which a wife can be evicted from her husband’s home if he has tempo- 
rarily frustrated her right to maintenance by accumulating debis which are 
supposed to take priority over it.4 This is an aspect of Hindu law which has 
never been satisfactory, since it is well-known that a wife’s right to be main- 
tained has nothing to do with her husband’s possession of any property. But 
it was thought that if the presence of a wife would hamper the husband in 
obtaining credit this would not operate to the advantage of his family, and go 
we were faced with the disagreeable rule that the family house can be sold 
over the head of the wife for her husband’s debts. It has even been asserted 
that, since the sons are liable to have their entire interests taken away for the 
satisfaction of their father’s private creditors (provided the debts are not 
tainted), the wife can be in no higher position than the sons,® and therefore 
she can be pushed out into the street by a purchaser even if he has notice that 
she is a wife and in need of protection—for her right of maintenance is sub- 
ordinate to the rights of creditors of her husband. If the present writer’s 
estimate of the situation is correct, the new ‘‘equity’’ will enable the wife to 
remain for gome time at least in the matrimonial home where the husband has 
contracted debts so as to threaten her maintenance, except where the creditors 
ean show that they had no notice of her right as a deserted wife. The effect 
of this would be to make the matrimonial happiness of the husband a real 
feature of his credit, and any who propose to make loans to a husband, espe- 
cially upon security of his only house, and more especially where this is his 
only immovable property, ought to consider whether, when they apply for a 
decree upon the mortgage and are contemplating proceeding further, they or 
the eventual purchasers may not experience difficulty in obtaining vacant 
possession, at least for some time. The theory that if the husband is heavily 


3 See (1968) 65 Bom. L.R. (J.) 161, ff. 6 Dictum in Surtyanarayan Rao Naidu v. 


4 Jayanti Subbiah v. Alamelu Mangamma, Balasubramania Mudali, (1919) 43 Mad. 635, 
(1902) 27 Mad. 45. 639, per Sadasiva Ayyar, J. 
5 See case cited in next note, ‘ 
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indebted and cannot pay his creditors without selling his home, this home must 
be available to creditors free from incumbrances other than true equities and 
legal interests cannot, it is submitted, survive now that the wife’s right to 
maintenance is recognised as proceeding so far that neither her husband, nor 
his friends or relatives, nor his donees nor legatees nor trustee in bankruptcy, 
nor colourable transferees, can turn her out until the marriage is brought to 
an end by divorce, or alternative arrangements materialise for her. The wife’s 
right to residence is an aspect of her right to maintenance, and this exists, as 
everybody knows, quite irrespective of whether the husband is solvent or not. 

It might be urged that in discussions of this ‘‘equity’’ the word ‘‘uneon- 
scionable’’ has frequently come up.’ It is suggested that the wife is protected 
against ‘‘unconscionable”’ eviction, whether by the husband or anyone acting 
on his behalf or drawing title from him. But these dicta are not to be taken 
as restricting the ‘‘equity’’ to cases where the one who applies for an order of 
eviction is acting wnconscionably. What matters, it is submitted, is whether 
the wife is going to be turned out without other accommodation, whether pro- 
vided by her husband or his successor in title, to which she can resort. 

In fact the ‘‘equity’’ is likely to turn out to be a good deal stronger in India 
than in England. In England deserted wives, who may, after all, have been 
deserted -in circumstances where they themselves may not have been entirely 
guiltless, are regarded as viable creatures, perfectly capable of taking proceed- 
ings for matrimonial relief, of obtaining employment, and of shifting for 
themselves. Thus the discretion of the Court, when exercised in thei favour, 
does not often go further than an order restraining the person who claims to 
evict them from obtaining possession during a relatively short period, so long, 
in fact, as it is reasonable to protect them. In India, on the other hand, there 
are many classes of people in which a deserted wife is by uo means in a posi- 
tion to obtain alternative accommodation, and it is by no means in accord with 
publie policy (it is submitted) that the Court should take notice of the fact 
that there are the wife’s pareuts or their family to whose protection she can 
retire. The wife has rights against her husband and his property, and it is 
no answer to her claim that she could as well run away to her parents, and 
leave the property free for the husband to sell, or free for him to install a new 
companion in. 

* What then is this equity, so-called? A wife who-has been deserted by her 
husband and is residing in the matrimonial home has a claim in respect of 
that home to remain there undisturbed for so long a period as to the Court 
seems reasonable. Her residence becomes unreasonable as soon as (1) her 
husband offers her bona fide alternative accommodation which is as suitable 
for her as that in which she now resides, or (2) her husband offers her a sum 
of money which she may accept in lieu of accommodation (it is up to her to 
consider whether this should not be converted into a charge over her husband’s 
assets, present or future), or (3) the successor in title of the husband offers her 
either of the alternatives mentioned above. If she accepts one of these alter- 
natives her ‘‘equity’’ vanishes; but she may well have the same ‘‘equity’’ over 
the alternative accommodation. Even if neither her husband nor her husband’s 
successor in title offers her an alternative her occupation may still become un- 
, reasonable if, in the Court’s discretion, the husband’s needs are greater than 
hers. If he is not altogether unmeritorious, and he has no other property for 
his own maintenance he may well obtain possession of his own house, but the 
Court will give the wife time to obtain accommodation somewhere. The time 
may well come, if the marriage is not dissolved, when changed circumstances 
may enable the wife to obtain a fruitful order of maintenance against her 


1 See Nat. Prov. Bank v. Hastings Oar moral claim to turn the wife out without 
Mari, (cited below) per Oroas J., at [1968] providing her with another homo than the 
2 All E.R. 204, 208: ‘*...1f the husband goes husband himself had. The same may well 
bankrupt or gives the house away, the trustee sometimes be true of a bona fide purchaser.” 
in bankruptcy or the donce has no highor 
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husband. Meanwhile she is not invariably allowed to stand in his way, since 
his right of ownership is not invariably postponed to her right of residence. 
It is a question for the Court’s discretion. 

In the cases of H. v. H.,8 Stewart v. Stewart? and Lee v. Lee’ the Court | 
protected the wife, restraining the husband. Even the landlord of the pro- 
perty could be restrained from turning her out. The wife was held to be a 
licensee residing with the presumed authority of her husband. Her residence 
may later become unreasonable, and she will not be protected if a suitable 
alternative is offered to her: Jess B. Woodcock & Son, Ltd. v. Hobbs."' 

Bendall v. McWhirter’? laid down that a trustee in bankruptcy of the 
husband cannot evict the deserted wife as if she were a trespasser, because he 
takes everything subject to the husband’s burdens. She has no right in rem 
over the property, but her right against the husband is none the less effective. 
But her right arises for the first time when she is deserted, and however the 
purchaser for value of the legal or equitable title obtained his rights he is free 
_to evict the wife if those rights arose prior to her being deserted: Lloyds 

Bank, Lid. v. Oliver’s Trustee;13 Barclays Bank, Ld. v. Bird.14 ° 

If the husband transfers the house to a friend, or even to a stranger, in the 
hope that the transferee will evict his wife for him, and if this transferee has 
notice of the wife’s situation the wife is completely protected and the trans- 
feree cannot obtain possession: Ferris v. Weaven;'© Street v. Denham;'® 
Savage v. Hubble.17 

What is the position if the person who seeks to evict the wife knows, or could 
not fail to know if he took proper care, that the wife is residing in the house 
at the time when the transfer takes place? To take the case posited above, 
where we saw that there seems to be a case for reviewing an oldestablished 
proposition of Hindu law, what is the position if a poor husband mortgages 
his only immovable property, namely his matrimonial home, to X, and X sends 
an agent to visit the house and the agent reports to X that a woman is living 
there who is generally believed to be the borrower’s wife? In Westminster 
Bank, Ltd. v. Lec18 Upjohn, J., held that it was not necessarily the duty of 
one who advanced money in such circumstances also to enquire whether the 
wife was a deserted wife, and he held that her ‘‘equity’’ did not prevail over 
the rights of the mortgagee. Nevertheless, nothing is more certain than that, 
if the lender did in fact know that the borrower was deserting his wife, the 
mortgage would have been subject to this ‘‘equity’’, and possession would have 
been withheld from the eventual applicant while the wife’s claim to residenca 
subsisted. Even the most anonymous and remote lender, such as a finance cor- 
poration, may well be fixed with notice by reason of its agent’s enquiries, and 
it will not do to say, ‘‘We tell our agents in no circumstances to enquire 
whether the resident wife has been deserted by her husband.’’ To view the 
matter from another angle, where the husband had failed to obtain help from 
relatives, including his wife’s relatives, and he deserted his wife and incurred 
debts, and executed a mortgage of the house in order to secure loans contracted 
to pay those debts, this ‘‘equity’’ we have been discussing should still avail 
the wife, unless it can be shown that the mortgagee was unaware that the house 
was occupied by a deserted wife—but since lenders, even upon mortgage, nor- 
mally seek to know their borrowers’ social and financial position, it is much 
less likely in India than almost any country one could mention that the lender = 
could escape notice of this important fact. 

The view that the husband should be able to dispose of his property as he 
chooses, and that his transferees should not be hampered by the fact that he 


8 (1947) 68 T.L. R. 645. 14 [1954] Ch. 274, 

9 [1948] 1 K.B. 507. 15 [1952] 2 All E.R. 233, 

10 [1952] 2 Q.B. 489. 16 [1954]1 All E.R. 532. 

11 [1955] 1 All E.R. 445. 17 The Times, June 12, 1953. 

12 [1952] 2-Q.B. 466. 18 [1955] 2 All E.R. 883, [1956] Ch. 7 


13 [1953] 2 AN E.R. 1443. 
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has deserted his wife, a personal matter after all, has laid a restraining hand 
upon the growth of. this “equity”. In Nat. Prov. ‘Bank v. Hastings Car 
Mart’® an attempt was made once again to force mortgagees to wait during 
the continuance of the wife’s claim to reside in the mortgaged house. The facts 
of the case were peculiar and in many ways unsuitable to illustrate the law for 
Indian purposes—for example the main issue was whether her ‘‘equity’’ was 
an ‘‘overriding interest’’ within the meaning of legislation directed to the 
registration of title in land. However, the nature of the ‘‘equity’’ was once 
again investigated, and it was shown how it must submit to the prior rights 
of a mortgagee without notice of the desertion, when the mortgage was given. 
after the desertion took place. But the reader will note with interest that the 
learned Judge, Cross, J., discussed, albeit with reluctance, the possibility that 
the discrepancies between the addresses given by the mortgagor at various 
stages might have put the Bank upon enquiry as to his marital position and 
as to the relations between himself and his wife. Translated into Indian 
terms, the slightest hint to the lender will suffice, and suspicion that the intend- 
ed borrower is not living with his wife and that he has deserted her within the 
Sneaning of ‘‘desertion’’ as known to matrimonial law must have the effect of 
raising the cost of the loan so far as the husband is concerned. 


Attention has been drawn to the ‘‘equity’’ in this Parsi case. A leading 
English (not Australian) authority has been cited and approved in extensive 
dicta in the Bombay High Court. Under Justice, Equity and Good Con- 
science developments in English law are in certain circumstances available for 
adoption in India. The plight of a deserted wife whose husband wants to 
oust her, and who is not in a position, or not inclined, to commence summary 
or other proceedings against him for matrimonial relief is one that must be 
taken notice of by the Courts, especially in the crowded cities where accom- 
modation is dreadfully short, and where it is not always easy (nor necessarily 
desirable) for her to run to the family of her birth for protection. "Where she 
wants to stand firm this new institution of law may protect her, and a loophole 
has been filled which was left by the law of maintenance and by that provided 
by s. 89 of the Transfer of Property Act. It remains to be seen what pro- 
gress this new remedy will make in India, according to Indian conditions and 
in tune with Indian requirements. 


9 


NATURE OF IMPRISONMENT UNDER THE 
BOMBAY PROHIBITION ACT, 1949.* 


GENERALLY, offences under the Bombay Prohibition Act, 1949, are punished 
with rigorous imprisonment by Courts. This practice has created a general 
impression to the effect that the Court is bound to inflict rigorous imprison- 
ment on the offender on conviction, irrespective of the circumstances call- 
ing for simple imprisonment. The present short note aims at the considera- 
tion of the point as to whether it is permissible under the Prohibition Act to 
impose a simple imprisonment on the offender, if the Magistrate thinks that 
such an imprisonment is the proper punishment in view of circumstances pe- 
culiar to the case. 


° The Prohibition Act has nowhere defined the word ‘‘imprisonment’’. The 
said word has been employed without any qualification in sections providing 
for imprisonment for various offences under it. It is very often said that 
as the Legislature has not specifically ordained that rigorous imprisonment must 
be imposed on the offenders, the word ‘‘imprisonment’’ must invariably be 
construed to mean simple imprisonment and not rigorous imprisonment because 
the word is capable of two meanings and it is a cardinal principle of criminal 

19 [1963] 2 All E.R. 204, ' Civil Judge & J. M. F. C., Gadhinglaj. 
* By R. A. Kulkarni, B.A. (Hons.), LL.B., : : 
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justice that the construction favourable to an accused must be accepted when a 
word is capable of two meanings. The proposition cannot be disputed or 
doubted even for a moment. At this juncture, it is worthwhile to note that the 
word ‘‘imprisonment’’ is not capable of two meanings. It is a genus in which 
both species—simple and rigorous imprisonments—are included. Hence, the 
contention does not merit acceptance, 

The word imprisonment is very plain in its meaning and implications. The 
question of interpretation does not arise at all as plain words need no exposi- 
tion. (Absoluta sententia expositore non indiget.) The legal sense of the 
term coincides with its plain, natural and grammatical or literal import. It in- 
cludes both a simple and rigorous imprisonment. Moreover, the word has been 
defined in ss. 2(J8) and 3(25) of the General Clauses Act, 1897, and the Bom- 
bay General ‘Clauses Act, 1904, respectively, to mean imprisonment of either 
description as defined in the Indian Penal Code, 1860. Section 53 of the Penal 
Code speaks about imprisonment, which is of two descriptions, namely :—(1) 
rigorous, that is, with hard labour and (2) simple. We have to take the word, 
wherever it is used in the Bombay Prohibition Act, as expressing the meaning 
assigned to it by the General Clauses Act. 

A similar point had arisen before their Lordships of the Allahabad High 
Court for consideration in the case of Queen-Empress v. Narain.’ In that case, 
the Joint Magistrate of Benaras had ordered rigorous imprisonment for more 
than one month under s. 488(3) of the Criminal Procedure Code, 1872, which 
had, like the Bombay Prohibition Act, employed the word ‘‘imprisonment’’ 
without any qualification. The Sessions Judge opined that, as the word ‘ʻi 
prisonment’’ was under s. 488, Criminal Procedure Code, 1872, without any 
qualification of ‘simple’ or ‘rigorous’, only ‘simple’ imprisonment was contem- 
plated by it, and therefore, he made a reference to the High Court under s. 
438, Criminal Procedure Code, with a recommendation that the order of the 
lower Court ‘be quashed. The Division Bencl decided the reference and re- 
duced the sentence. During the course of the judgment Straight J. observed 
that looking to the terms of s. 2, cl. (18), of the General Clauses Act, ‘‘imprison- 
ment”’ in s. 488 might be either simple or rigorous. 

For these reasons, the present writer opines that on conviction, a Magistrate 
is at liberty to impose imprisonment of any description, in his judicial discre- 
tion, on an accused person for offences under the Bombay Prohibition Act, 1949. 


GLEANINGS. 


CoMPUTATION OF DAMAGES FOR PERSONAL INJURIES 


Tue purpose of awarding damages for négligence is to compensate for the 
injuries suffered so far as money can do so. 

In Wise v. Kaye ((1962) 1 All E.R. 257) an attractive 20-year-old typist 
engaged to be married, suffered terrible brain injuries which rendered her per- 
manently unconscious. The trial judge awarded damages as follows: (a) loss 
of earnings up to trial, £900; (b) loss of future earnings, £2,000; (c) loss of 
expectation of life, £400; (d) general damages, £15,000. 

In H. West and Son Limited v. Shephard ((1963) 2 All E.R. 625) a 41-year- 
old mother of three’ children suffered terrible brain injuries. She required con-. 
tinuous nursing care, and lost the use of all her faculties, although she was 
able to a limited extent to appreciate the nature of her condition and what was 
said to her. The trial judge awarded damages as follows: (a) loss of earnings 
up to trial, £500; (b) loss of future earnings, £600; (c) loss of expectation 
of life, £500; (d) general damages, £17,500. 

It is well settled that damages for loss of expectation of life or for a shorten- 
ed life must be a modest sum, which has become the conventional figure of 


1 (1887) I. L.R. 9 All 240. 
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One £500: Benham v. Gambling (AGL. T. 290; (1941) 1 AU B.R. 7; (1941) 
A 157). 

Loss of carnings from the date of the accident up to the date of the trial pre- 
sents no difficulty in assessment and generally makes up the greater part of 
special damages, since the expense of medical treatment is usually borne by the 
national health service. 

Loss of future earnings must be based upon the expected length of the life as 
shortened by the accident and not the expectation before the accident: (Oliver v. 
Ashman (1961) 3 All E.R. 323). In accordance with this principle, the damages 
for loss of future earnings in Wise v. Kaye were reduced from £2,000 to £1,500. 

The main contention by the defendants in both cases was that damages should 
not be awarded for i injuries where the plaintiff was unconscious or otherwise un- 
able to appreciate her injuries, or the full extent of them. The House of Lords 
has now, in West v. Shephard, authoritatively stated that general damages should 
be awarded under one or more of the following heads: 

(1) Objective loss, i.e. the actual-loss suffered, such as loss of a leg or loss of 

aculties. 

(2) Subjective loss, i.c. (i) pain and suffering, (ii) worry and anxiety, and 
(ili) loss of pleasure or enjoyment of amenities. 

In Wise and Shephard the injured women suffered an almost total and com- 
plete loss of all their bodily faculties and amenities. They lost practically every- 
thing that makes life worth living. In applying the objective test the court must 
take the bodily injury, the loss of a leg, the shattering of a brain, or whatever 
it may be, as in itself giving rise to an award of damages to cover the period for 
which the physical deprivation is likely to continue, in serious cases usually the 
rest of the expected span of life. Attitude of mind has no bearing on the fact 
of the loss. As Lord Morris said in Shephard: ‘‘The faet of unconsciousness 
does not...climinate the actuality of the deprivations of the ordinary expéri- 
ences and amenities of life which may be the inevitable result of some physical 
jnjury.’’ 

Whatever the plaintiff’s condition, temperament or state of mind, the injury 
remains. It cannot be disguised by any amount of courage or equanimity. Nor 
is it for the court to embark upon a quantification of unhappiness, for unhappiness 
is such a variable, elusive concept, so difficult to assess in monetary terms, and 
it is important that a pattern of comparable awards in comparable cases should 
be aimed at so far as possible. Lord Pearce expressed the point thus: ‘‘It is 
obvious that even the most miserable of pessimists is entitled to damages for 
deprivation of a limb. The loss of happiness of the individual plaintiff is not, in 
my opinion, a practicable or correct guide to reasonable compensation in cases 
of personal injury to a living plaintiff. A man of fortitude is not made less happy 
because he loses a limb. It may alter the scope of his activities and force him 
to seek his happiness in other directions. The cripple by the fireside reading 
or talking with friends may achieve happiness as great as that whicb, but for 
the accident, he would have achieved playing golf in the fresh air of the links. 
To some ancient philosophers the former kind of happiness might even have 
seemed of a higher nature than the latter, provided that the book or the talk 
were such as they would approve. Some less robust persons on the other hand 
are prepared to attribute a great loss of happiness to a quite trivial event. It 

e would be lamentable if the trial of a personal injury claim put a premium on 
protestations of misery and if a long face was the only safe passport to a large 
award. Under the present practice there is no call for a parade of personal 
unhappiness. A plaintiff who cheerfully admits that he is as happy as he was 
may yet receive a large award as reasonable compensation for the grave injury 
and loss of amenity over which he has managed ‘to-triumph.”’ 

An estimate should be made of the plaintiff’s expectation of life and then an 
estimate of the cost of such help as will be needed. An expert in insurance 
law should be called to estimate the cost of an annuity sufficient to meet those 


VOL, LXV} JOUBNAL. 25 


needs, and this will act as a signpost. Simply to multiply ihe sum needed 
annually by the years of life expected to reniain is a wrong calculation because 
it makes no discount for the capital sum which under such a method would 
remain intact: Warren v. King ((1963) 3 All E.R. 521) and Morey v. Wood- 
field ( (1963) 3 All E.R. 5883n.) 

Whereas ignorance is irrelevant in assessing damages under the objective 
head, it is highly relevant under the subjective heads. since it may prevent a 
head of damage arising at all. For here damages can only be awarded for 
injuries which have been felt or thought or experienced. 

(i) The nature of the injury or medical treatment may mean that no phy- 
sical pain or suffering is experienced by the plaintiff, in which case no damages 
fall to be awarded under this head. Any alleviation in pain will similarly 
operate to reduce damages. The unconscious girl in Wise v. Kaye was unable 
to establish pain. 

(ii) One of the worst consequences of a serious accident, particularly in the 
long term, is likely to be worry and anxiety, the mental anguish and distress, 
the torment of realisation felt by the plaintiff aware of the nature of his con-, 
dition. She may be apprehensive of future surgical operations or other medi- 
cal treatment; she may become miserable and depressed; she may suffer constant 
unhappiness at the thought of permanent helplessness and a shortened life. 
- Whereas Miss Wise was mercifully spared this suffering, Mrs. Shephard was 
leading a mentally miserable existence, being probably to a large extent aware 
of her plight. 

In the case of serious injury the sum awarded in respect of the objective loss 
is likely to be by far the greater. Miss Wise received £15,000 for her injuries, 
and nothing for any subjective loss, for she suffered none; Mrs. Shephard re- 
ceived £17,000, which was in effect £15,000 for the almost total loss of her 
faculties and £2,500 for the partial realisation of her condition she apparently 
experienced. This course was approved by the House of Lords. Thus £15,000 
seems to be about the sum for a ‘‘total wreck’’ case, to be adjusted according to 
expectation of life. 

(iii) The loss of amenity may affect some people much more keenly than 
others. Disfigurement may be grievous for the young woman, much less so for 
the older woman. The loss of a leg may be almost unbearable for the athletic 
young man, much less so for the physically inactive bibliophile. In this context 
the loss of happiness caused by the loss of faculty certainly falls to be measur- 
ed in a general way. 

‘Experienced judges are well accustomed to weigh up all relevant matters 
and then to express a comprehensive conclusion, and it wonld not be profitable 
and would only be burdensome if they were expected to segregate those matters 
which they have viewed objectively and those which they have viewed subjec- 
tively and then to make precise and detailed allocations of money for each sepa- 
rate component matter which they had considered:’’ per Lord Morris in West 
v. Shephard. It is submitted, with respect, that it is unfortunate that the 
trial Judge is not called upon to indicate, even in a general way, under which 
heads he is awarding damages. The objective and subjective heads call for 
very different considerations to be applied: Counsel will argue to each head. 
The House of Lords. itself has analysed the various heads most thoroughly. 

If the trial judge does not have to distinguish one part of his award frome 
` another it will be exceedingly difficult in practice to argue on appeal that he 
erred in principle or made an excessive or inadequate award. 

Once it has been established that the plaintiff qualifies for an award under 
any particular head of damages and those damages are assessed accordingly, 
it is quite immaterial to what use he is able or willing to put them. It is irre- 
levant that he will not personally use them, or that they are unlikely to be used 
to maintain him, or! that he is indeed powerless to dispose of them: Wise v. 
Kaye. Lord Morris said: “A rich man, merely because he is rich and is not 
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in ueed, is not to be denied proper compensation: nor is a thrifty man merely 
because he may keep and not spend.” 

It is well known that the powers of an appellate court to review awards of 
damages are strictly limited: per Lord Wright in Davies v. Powell Duffryn 
Associated Collieries Limited (167 L.T. 74; (1942) 1 All E.R. 657; (1942) 
A.C. 601). It must be shown either that the trial judge erred in principle or 
that the award was startling, unreasonable, or excessive, out of all proportion 
to the injuries suffered and quite outside the range of current thinking on 
damages. It is not enough that the appellate judges think that the damages 
are rather high and that they would have awarded an appreciably lower sum 
if they had presided at the trial: Scott v. Musial ((1959) 3 All E.R. 193) and 
Morey v. Woodfield. But where a misdirection on the part of the trial judge 
can be shown, coupled with extraordinarily high award of damages, e.g. 
£50,000 for a permanent quadriplegia, a new trial will be ordered: Warren 
v. King —L.T. 


Two WAYS OF JUDGMENT 


Ir has just been announeed by the Judicial Department of the House of Lords 
that its Judgments on appeals are to be delivered in a different way, approxi- 
mating to the practice of the Judicial Committee of the Privy ‘Council. You 
know (at least, you ought to know, though quite a lot of lawyers do not) that, 
although these twin supreme courts fulfil approximately the same function, 
each in its own sphere, they approach their respective tasks on curiously con- 
trasting constitutional theories. The Judicial Committee humbly advises the 
Sovereign as to the proper result of the appeal. The House of Lords acts with 
full formality as part of the Legislature, with speeches in the Chamber and 
votes on motions proposed as to the order to be made on the case. Hence, while 
one speaks of ‘‘judgments’’ delivered in other courts, one refers to ‘‘speeches’’ 
or ‘‘opinions’’ delivered in the Lords. Before the war, when appeals were in- 
variably argued in the Chamber itself, it was quite common for the House to 
deliver impromptu decisions without ‘‘taking time for consideration,’’ as the 
saying is. Since the war, written speeches read in the House have been almost 
invariable. The actual manner of delivery has been as different as the perso- 
nalities of the law lords, varying from a. certain amount of mumble-mumble at 
one end of the scale to Lord Denning’s splendidly declaratory style which, 
when he was dissenting, almost gave one the hope that he would bring his 
noble and learned friends round to his opinion after all. 

But the ‘‘speeches’’ were speeches only in name. Their delivery was in 
accordance with the principle, about which we hear so mucl just now, that 
justice should be publicly seen to be done; on the other hand, this reading 
aloud, which in a substantial case might take anything from an hour to an entire 
morning, undeniably occupied time which might otherwise have. been spent 
hearing legal arguments in other cases and thereby speeding the judicial busi- 
nessof the House. Time-saving considerations have prevailed. In future the 
Jaw lords will not as a general “rule deliver their written opinions orally, but ` 
will hand them in, merely expressing their conclusions in brief and formal 
terms. This power to depart from prior protocol is expressly stated to be dis- 
*cretionary only, and any law lord may still persist in following former practices. 
One can imagine cases in which this right would be exercised, for example, by 
another Lord Atkin in some such circumstances as those of his famous war- 
time dissent on the effect of Defence Regulation 18x. 

The development of the jurisdiction of the House of Lords to hear appeals: is 
interesting and essentially English in its flexibility. It was in the fourteenth 
century that it was established in principle that the correction of errors of law 
in the English courts belonged solely to Parliament and not to the King’s Coun- 
cil, and since the essential historic- Parliament was then the House ‘of Lords, 
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with the Commons as yet only ‘an appendage, it was the Lords who cxercised 
the jurisdiction. Till the time of George IV it was not regarded as anomalous 
for peers not learned in the law to participate effectively in the judicial business 
of the House and, indeed, he himself was once able to ‘‘pack’’ it with his friends 
to ensure a decision favourable to Mrs. Fitzherbert. From the start of the 
nineteenth century the shortage of legal learning in the House was a continu- 
ing problem. Lord Eldon often sat alone with two lay peers (Jay figures, in- 
deed) to make up an automatically assenting quorum. Business went so slowly 
that in 1823 there were 225 appeals pending. Although in 1844 when feelings 
ran high on a case involving Daniel O’Connell, the Irish Liberator, several non. 
learned lords were with difficulty persuaded of the impropriety of their attempt 
to participate in its decision, the shortage of learned lords was still so serious 
that appeals were often dealt with by Lord Brougham sitting alone, like Lord 
Eldon, with a purely quorum of two. An attempt to alleviate the situation by 
creating Sir James Parke a life peer as Lord Wensleydale was frustrated by 
the Committee of Privileges. 

At the time of the Judicature Acts of the 1870s the judicial jurisdiction of 
the House narrowly escaped abolition, but it was preserved and made effect 
ive by the statutory device of creating Lords of Appeal in Ordinary, life peers 
who have ever since borne the main burden of deciding appeals. In 1883 the 

second Lord Denman, a rather undistinguished barrister, insisted on partici- 
` pating in hearing an appeal, but the law lords politely. pretended he was not 
there. Until after the second world war the arguments of counsel were always 
heard in the Lords’ Chamber subject to interruption when it was required for 
political business. During that war, when the Commons, bombed out of their 
own Chamber, had borrowed that’ of the Lords, who moved temporarily to the 
King’s Robing Room, appeals were heard there as usual, despite all perils and 
alarms. But in 1948 peace brought the project of providing a new boiler-house 
for the Houses of Parliament, and pile-driving in the immediate vicinity of the 
Lords’ temporary Chamber would have made it impossible to hear the arguments 
even of the most stentorian counsel. Obligingly the Lords delegated the hear- 
ing of arguments to an Appellate Committee of Law Lords which, from 20th 
May, 1948, sat elsewhere, although judgments (complete with the law lords’ 
“(gpeeches”’) were still delivered in the Chamber. It was emphasised that this 
was only a temporary device to deal with a temporary emergency, but nothing 
is so permanent as a temporary device, and the convenience of the Appellate 
Committee has ever since made it normal to argue appeals before it, and hearings 
in the Chamber are rare. Now comes another change of practice, a break with 
tradition, but in the long history of judicial appeals one may almost say that 
breaks with tradition are traditional.—Js.J. 


Trt BrRoKEN Hope . 


Wuen John Fitzgerald Kennedy was murdered the hope of the world went 
down, and it is impossible to imagine how we can raise it up again. The shock 
of the crime has passed, but the full realisation of what might have been and 
what we have lost is still before ns in the encircling gloom of an uncertain 
future, Kennedy was a figure the like of which we had not seen for centuries, 
perhaps, in the seats of the mighty. There have been venerable rulers enough, 
ripe with the wisdom and experience of a lifetime. There have been politi- * 
eal contortionists in plenty. There have been equivocal and sinister figures who 
have slipped and serambled to the summit through treachery and blood. 
But here was a man who fitted into none of the classifications to which we had 
resignedly accustomed ourselves. He had the vigour, the flexibility, the 
freshness of outlook, of a young man. He had charm, wit, spontaneity and not 
only the intelligence of a shrewd politician, who could learn even from his 
mistakes, but also, what is far more rare, a cool intellectual detachment and 
a belief in the intellect as the arbiter of human action, intelléct illuminated hy 
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a fundamental religious faith, whieh forbade him to judge any course by mere 
expediency. Proved in war, he remained in his high office the happy warrior. 
At one moment he literally held the fate of the world in his right hand and by 
his resoluteness saved us all, while in victory he had the courage, the generosity 
and the wisdom to conciliate the opponent he had thwarted. 

In the brief thirty-four months in which he held supreme office he could not 
remould his country or the world, and in much that he would have done he met 
opposition and frustration among his own countrymen. But even those who 
disliked his policies could not deny that the whole weight of his personal influ- 
ence was always on the side of the rule of law. It is, indeed, a terrible irony - 
that he, of all men, should have fallen before the rule of the gun and that he 
should have been avenged (if, indeed, it was vengeance, and not something far 
more sinister) by the murder of his supposed assassin. The civilised world 
today has drifted so much closer to the world of ‘‘Macbeth’’ than it was even 
a quarter of a century ago, that, until the truth is revealed, any hypothesis is 
possible. Perhaps the most astounding comment on this stupid and sordid 
business is reported to have come from the lawyer engaged to defend (probably 

“on the ground of temporary insanity) the man who shot Lee Oswald: ‘‘I think, 
as millions of other Americans think, that he should be given the Congressional 
Medal of Honour.’’ If that were true (which no friend of America can believe) 
the whole lesson and example of Kennedy’s life would have been lost on his 
countrymen, since the base shooting of a manacled man could only frustrate the 
course of justice and obscure the truth which it is its whole object to reveal. 
Now the task of revealing it rests with the commission headed by Chief Justice 
Warren. The outcome of the trial of Oswald’s killer is rendered utterly uncer- 
tain by the remarkable latitude of Texan law in murder trials. The sequel to 
a conviction can, it seems, vary from death by electrocution to a suspended 
ae of ten years’ imprisonment, all in the discretion (or indiscretion) of 
the jury. 

Political assassinations stain page after page of history, but in England they 
have been most fortunately rare. A silly futile attempt (if it was an attempt) 
on Edward VIII, while he was riding back from a presentation of Colours to 
the Brigade of Guards, scarcely deserves mention. Edward VII, when he was 
Prince of Wales, was shot at in 1900 by an anarchist, while sitting down to 
lunch in a train at Brussels railway station. The carriage glass was splintered 
and the prince at once lit a cigar. Between 1840 and 1882 there were at least 
five atlempts on Queen Victoria’s life. In the first a crazy pot-boy fired two 
pistols at her while she was driving up Constitution Hill in an open carriage 
with Prince Albert. The young fellow was acquitted on the ground of insanity, 
kept in Bedlam for forty years and eventually sent out to Australia, where he 
earned his living as a horse-painter. The last assault was at Windsor when a 
madman called Maclean fired at Queen Victoria as she was leaving the railway 
station, His shot went wide because an Eton boy brought his umbrella smartly 
down on the weapon in the nick of time. Maclean was shut up in Broadmoor, 
Because of the Queen’s inability to understand the doctrine of mens rea and 
its relation to guilt the verdict of ‘‘not guilty on the ground of insanity’’ was, 
after one of the attacks on her, altered: by Act of Parliament to ‘‘guilty but 
insane.” The intended murder of Sir Robert Peel, which resulted in the death 
of his secretary instead, has left a permanent mark on English law in the shape 
of ‘‘the MeNaghten Rules,’’ promulgated by the judges in 1843. The last 
major political murder in England was the shooting of Spencer Percival, the 
Prime Minister, in 1812 in the lobby of the House of Commons. The long Napo- 
leonie war was still dragging on and in the hysteria of the time and circum- 
stances his assailant, John Bellingham, though palpably insane, was convicted 
and hanged. One feels that Hngland’s almost complete immunity from this 
form of political protest has been as much a matter of luck as of good 
management.—S.J. 
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TRAFFIC COURTS? 


Tue Lord Chancellor told the Magistrates’ Association last week that he did 
not think that motorists should be dealt with in special courts by specially qua- 
lified magistrates, although he thought that the ordinary courts might sit at 
special times exclusively for traffic offences. This indicates that the Lord 
Chancellor does not consider that in principle there is anything to distinguish 
the motorist who is summoned for driving without due care and attention from 
the man who is charged with breaking and entering or with indecent assault. 
Tt is true that a few motoring offences, notably driving under the influence of 
drink and dangerous driving, come within the category of true crime which in- 
volves moral blame, but it is also true that it is generally accepted that a con- 
vietion for driving without due care and attention, to say nothing of less hein- 
ous violations of the Road Traffic Acts, does not involve much, if any, moral 
blame. We are all liable to make mistakes when we are driving, and it is 
possible for a judge, for example, to plead guilty to driving without due care 
and attention and still to continue to be a judge. Only in the very strict sense 
of the word are minor motoring offences crimes. In reality they are breaches* 
of discipline or defections from good manners. Further, in our opinion, to 
treat them as criminal offences, and to deal with them as if they were larcenies, 
has two unfortunate consequences. First, it is often difficult to ascertain the 
truth about what happened because of the rules of evidence, and, secondly, there 
is a danger that criminal law and procedure aré cheapened in the eyes of the 
real criminals. The time has come for a radical reappraisal of our whole atti- 
tude to minor motoring offences. The serious ones should continue to be treated 
as the crimes they are, but the less serious should be treated as a class by them- 
selves. Accidents on the railways, at sea and in the air are the subject of 
- exhaustive inquiries by experts, and: we think that accidents on the roads should 
be treated in the same way. This is merely another example of the way in 
which we are trying without success to force the facts of modern life into the 
legal structure of yesterday.—8.J. 


GIFT 


In Re Cole (a bankrupt), ex parte The Trustee v. Cole, 113 L.J. 657, the 
trustee in bankruptcy appealed to the Court of Appeal from an order of Cross, 
J., dated March 22, 1963, made on the motion of the applicant, the wife of the 
bankrupt, declaring that certain articles of furniture were the property of the 
applicant. In 1945 the husband acquired the lease of a large mansion which he 
furnished mainly with articles purchased by himself. Some six months later 
he took the wife to the new home, took her into one room, put his hands over 
her eyes, and then uncovered them saying: ‘‘Look’’. Thereafter he aceompani- 
ed her into other rooms where she handled certain of the articles, and she then 
examined the rest of the house by herself. The husband then said: ‘‘It is all 
yours’’. The husband and wife thereafter lived together in the new home; 
they always considered the furniture to be the property of the wife. In 1961 
the husband became bankrupt and the wife claimed most of the furniture as 
her property. f 

It was held by the Court of Appeal that where, as here, husband and wife 
were living together in a common establishment, possession of the furniture 
therein followed the legal title to the furniture, although the wife, might have 
the use and enjoyment of it, and the facts of the present case were equivocal 
and did not establish a change of possession, or delivery, of the furniture to the 
wife as a gift transferring the property to her; accordingly there lad not been 
an effective or perfected gift to her of the furniture, and the husband’s trustee 
in bankruptey was entitled io it—Z.J. 
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GLASS SANDWICH 

Ip an employee suffers injury as a result of utilising catering facilities provid- 
ed at a place of work, can this constitute an industrial accident? This question 
was answered affirmatively by a tribunal of Industrial Injury Commissioners in 
decision No. R(I) 3/63. That case concerned a worker in a factory manufac- 
turing electrical appliances where the employers had made arrangements with 
catering contractors to manage the canteen and organise a trolly service. The 
claimant was injured consequent on eating at her ‘place of work, during a mid- 
morning break, a slice of toast, purchased from the trolly which contained a 
piece or pieces of glass. The claim was allowed, the commissioners holding that 
in these cireumstances there was amply sufficient causal connection between the 
employment and the accident to warrant a finding that the accident arose out of 
the claimant’s employment; one of the risks of eating the food supplied was 
that it might be defective in some way or might contain a foreign body and, by 
eating it, the claimant did not add a different risk—sS.J. 
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The Law and Practice of Income-Taz. Vols. I & II. By Sm J. B. KANGA, 
KT. and N. A. PALKHIVALA, assisted by B. A. PALBHIVALA. BOMBAY: 
N. M. Tripathi (P) Ltd., Princess Street. Lonpon: Sweet & Maxwell Ltd., 
11, New Fetter Lane. Fifth edition. 1963. Roy 8vo. Pages Vol. I elvii+1123. 
Pages Vol. II vii + 808. Price Rs. 70 for two volumes. 


We heartily welcome the fifth edition of this monumental commentary on the 
Income-tax Act. This commentary stands without a rival in its searching 
educative comments, in its orderly arrangement and in its erudite comprehen- 
siveness. The present edition is unquestionably the most reliable, exhaus- 
tive and critical commentary on the Act. In reviewing the early editions we 
have bestowed unstinted praise on the great excellence with which the learned 
authors have carried out their scheme in explaining the raison d’etre of every 
complicated provision of the Act. This edition has undergone a thorough and 
complete revision in the light of changes effected by the new Act and elucidation 
wade by judicial pronouncements. This work retains its place as a compre- 
hensive and authoritative exposition of the law and practice of income-tax in 
India. 


Income Tax Law & Practice. By Om Parkash CHOPRA, M.A, LLB., LBS. 
and SHANTI CHOPRA, M.A. Canourra-12: S. C. Sarkar & Sons (P) Ltd., 1/C 
College Square. 1964. Roy 8vo. Pages lsxx + 1105 + c-vi + 101 + vi 
-+ 323. Price. Rs. 65. 

Tue present Act is decidedly simpler and more rational in its structural 
pattern as well as in its contents when compared with the previous Act of 1922. 
The present work is intended to be a treatise for reference of tax-gatherers 
and appellate bodies as well as for persons in practice and informed tax-payers. 
The learned authors have pointed out the true intendment of each sec- 

. tion. They have drawn extensively on the explanatory notes to the clauses 
given at the introduction of the Bill, on the reports of the Law Commission, 
the Direct Taxes Administration Enquiry Committee and the Select Committee. 

Each clause of the Act has been lucidly explained. Up-to-date Income-tax Rules, 

Certificate Proceeding Rules, Tribunal Rules ete., Miscellaneous Acts, such as 

Finance Acts, Voluntary Surrender of Salary Act, Super Profit Tax Act, Com- 

pulsory Deposit Act, ete. and important publie circulars, press notes, orders, 

notifications cte. have been given. All decisions bearing on the topie have been 
carefully scrutinised. This excellent reference work will be of immense 
help not only to lawyers and income-tax practitioners but also to Courts and 
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tribunals dealing with income-tax matters. The present work is bound to secure 
a unique place amongst text-books on Income-tax Act. 


The Comptes Act, 1956 Vol. I. By Jaensm Swarup, Senior Advocate, 
Supreme Court of India. Lucknow: Eastern Book Company, Lalbagh Road. 
1964. Roy 8vo. Pages xxxiv + 973. Price Rs. 50 per set of two volumes. 


THis volume contains sections 1 to 527 of the Companies Act, 1956. English 
decisions which are of paramount importance in clearly explaining the pro- 
visions of the Act have been fully given. All important cases which have laid 
down some principles have been referred to. The commentary is written with 
great care and attention and fully explains the meaning underlying some of the 
vomplicated provisions. This work will prove of great assistance to those who 
want to understand clearly the provisions of the Act. 


Crimes of Violence. By F. H. MoCumytocx, Fellow of Churchill College, 
Cambridge, and Assistant Director of Research in the Institute of Crimino- 
logy. Assisted by N. Howarp Avison, N. C. Savin and V. L. WORTHINGTON: e 
of the Research Staff of the Institute. Lonnon: MacMillan & Company Limi- » 
ted, St. Martin’s Street, W.C. 2. 1968. Demi 8vo. Pages x +287. Price 
Rs. 44. 


Tass is an enquiry made by the Cambridge Institute of Criminology into crimes 
of violence. An attempt has been made to find out how aggressive the offenders 
really are in terms not only of their convictions but of hidden acts of violence 
which have slipped through the meshes of the law. The enquiry is rounded off 
by a survey of the sentencing practices of the Courts and the subsequent con- 
duct of those convicted of crimes of violence. . The opinions reached in this 
report do not represent those of the Home Office or of any other authority. 
This work on criminological enquiries will prove of great help to those who eu- 
quire into the habits of criminals. 


Commentary on the Constitution of India, Volume IV. By Durea Das BASU, 
Member, Law Commission of India. Cancutta-12: S. ©. Sarkar & Sons (Pri- 
vate) Ltd., 1/C, College Square. Fourth Edition. 1963. Roy 8vo. Pages 
exxxli + 661 + 16. Price Rs. 40. 

Tas volume contains commentary on Articles 227 to 309 of the Indian Con- 
stitution. It is concerned with the federal distribution of powers, legislative, 
administrative and financial, and the freedom of trade, commerce and inter- 
course throughout the federation. The pages relating to sales tax, public con- 
tracts, suability of the State and the Service Rules will be of special interest to 
lawyers. This monumental commentary will prove of great assistance to those 
who seek further guidance in clearly understanding the provisions of the 
Constitution. 


Introduction to Modern Hindu Law. By J. Duncan M. DERRETT, M.A. (OXON), 
PH.D. (LOND.): of GRAY’S INN, BARRISTER-AT-LaW. BOMBAY: Oxford University 
Press. 1963, Demi 8vo. Pages xciv + 653. Price Rs. 30. 

Tue codification of Hindu Law which was intended to put an end to un- 
certainty in matters dealt with by the various enactments has not only, resulted , 
in conflicting interpretations of the latter but has caused confusion worse con- ` 
founded when these statutory provisions are considered vis-a-vis the Hindu 
Law as it stood before the process of codification had commenced. In this state 
of affairs there is no safer and better guide through the intricacies of this law 
than the book under review. In his refreshing preface the author modestly 
hopes to put a practitioner upon the right track, but we are confident that his 
influence will be felt in other places. where it is needed most at present. This 
book is, however, primarily addressed to students and it avoids lengthy exposi- 
tions and deals with the law succinctly and with great clarity. In support of 
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the principles, which are stated in separate paragraphs, the author has made 
a wide and judicious selection of authorities and where there is a conflict between 
the decisions of the High Courts he has suggested a harmonious resolution of 
them. Incidentally the case law has been brought down to March, 1968. A 
novel and unique feature of this book is that it deals with Hindu Law in East 
Africa. We have no doubt that this up-to-date and authoritative exposition 
of modern Hindu Law will not only be of great ktelp to the bench and the bar, 
but will be recognised as an ideal text book for students of Hindu Law. 


Commentary on the Code of Criminal Procedure, 1898. Volume I. By DINESH 
CHanpra Roy, Advocate, High Court, Calcutta. LuokNow: Eastern Book 
Company, Lalbagh Road. Second edition. 1964. Roy 8vo, Pages xxxii -}- 948. 
Price Rs. 25 per volume. 


In this edition the learned author has given a synopsis of each section. This 
volume deals with sections 1 to 265. All relevant cases have been cited under 
appropriate headings. Rules and circulars have been freely referred to. The 

e commentary is carefully revised. As a work of reference this book is an useful 
- addition. 


The Origins of Lancoln’s Inn. By Sm Ronan Roxpurau, Past Treasurer of 
the Honourable Society of Lincoln’s Inn and Formerly one of Her Majesty’s 
Judges of the High Court. CamsripeE: University Press. Bompay: MacMillan 
& Co., Ltd., 276, Dr. Dadabhai Naoroji Road. 1963. Demi 8vo. Pages xii + 90. 
Price Rs. 14.40 uP. 

Tuiety years ago Sir Frederick Pollock delivered to Canadian guests in Hall 
an unscripted brilliant address on the origins of Lincoln’s Inu. The traditional 
founder of the Inn was believed to be the third Earl of Lincoln and the present 
study reassesses the tradition and the relevant documents in the light of a 
seventeenth century manuscript dealing with Lincoln’s Inn. This work of exact- 
ing research presents an interesting facet of English legal history. 


The Story of the Higi Court of Judicature at Bombay after Independence 
(1947-1962). By B. N. GoRHALH, M.A., LL.B., Former Judge of the High Court 

` of Judicature at Bombay. Naepur-2: The Maharashtra Law Journal, Tilak 
Road. ,1963. Roy 8vo. Pages ix +151. Price Rs. 9. 


Tus is an outstanding publication which deals with the history of the High 
Court of Bombay from 1947 to 1962. The eminent author has attempted in this 
story a connected and an objective narrative of some of the outstanding events 
that have happened since 1947 concerning the administration of justice in gene- 
yal and the High Court in particular. Whenever praise or criticism was neces- 
sary the learned author has not failed to give it. He has gone through a host of 
files and referred to many documents. This historical account of the Bombay 
High Court must find a place in every well-equipped library. ; 


General Mercantile Law. By Prof. U. V. Desar, Advocate (O.8.), Professor of 
Mercantile Law, College of Commerce & Economies. Boarpay: Allied Pub- 
lishers Private Ltd., 15, Graham Road, Ballard Estate. 1964. Second edition. 
Demi 8vo. Pages 112. Price Rs. 6.50. 


Tus edition has been completely revised and some parts of it have been re- . 
written. Three new chapters have been added, viz. Carriage by Air, Arbitra- 
tion and Registered Societies. This book covers some of the branches of 
Commercial law prescribed for study for various commercial examinations of 
Universities and other institutions. There is a comprehensive glossary of im- 
portant legal and commercial phrases we come across daily in commercial 
transactions. The principles are explained: concisely and in simple language. 
Students of law will find it an useful gnide. 


The 
Bombay Law Reporter. 


JOURNAL. 
March 15, 1964. 


ASSUMPTION OF OFFICE BY THE CHIEF JUSTICE OF INDIA.* 


Tus morning I have taken the solemn oath of my office as the Chief 
Justice of India in a spirit of humility and with a firm determination of 
dedicating myself to the cause of justice which the Supreme Court of 
India represents in our country. The Constitution has entrusted to the 
Supreme Court the sacred duty of vindicating the fundamental rights of * 
our citizens and assisting the rule of law by which the country is attempt- 
ing to achieve justice—social, economic and political. We, the Judges 
of the Supreme Court, do not function individually, but we function insti- 
tutionally. In the discharge of its duties, the Court has, on many occa- 
sions, to face difficult and delicate problems, the solution of which is not 
always easy to find. The choice sometimes is between good and better, 
and faced with such a choice, the process of reaching the ultimate decision 
is agonizing. But during its existence of more than thirteen years, this 
court has consistently tried to uphold the best traditions of the administra- 
tion of justice and to discharge faithfully and conscientiously the trust 
reposed in it by the Constitution. I am fully conscious that the Supreme 
Court is held in high esteem by all the citizens in this country and like our 
citizens, we, the Judges of the Court, are aware of the historical role which 
we have to play in the context of the socio-economic revolution which 
law is attempting to bring about by means of a rational, reasonable and 
harmonious synthesis between individual liberty and social good. The 
strength of the Supreme Court lies solely in the confidence which it en- 
joys from all citizens, and so, on this solemn occasion when I am entering 
the high office of the Chief Justice of India, I wish to state clearly and un- 
ambiguously that all of us will watch our steps carefully and do nothing 
which is inconsistent with the highest traditions of judicial conduct and 
which is likely to impair the public confidence in the fairness of adminis- 
tration of justice. While discharging our duties without fear or favour, 
we are fully aware that small men as we are, the task entrusted to us is 
very noble and is endowed with considerable significance today. On the 
ultimate analysis, law in a democratic society is the servant of the public , 
and as Judges, we are the interpreters of the law, and so, our work 
assumes great importance. In the context of today, each one of us must 
remember that law is the king of kings, far more rigid and powerful than 
they; nothing can be higher than law and by its prowess, the weak shall 
prevail over the strong. 


* Speech delivered by the Hon’ble Mr. P. his assumption of office on n February 1, 1964. 
B. Gajendragadkar, Chief Justice of India, on 
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NEW DEMOCRACY AND LAWYERS.* 


Nong of us underestimates the importance of the Fundamental Rights in 
Part IIJ of the Constitution of India, but, in my view, we should attach even 
greater importance to the Directive Principles of the State Policy set out in Part 
IV of the Constitution. Part IV has more far reaching consequences than Part 
III in the life of the nation. This Chapter, Part IV on the Directives, is almost. 
a unique chapter in all the Constitutions of the world. We have a list of modern 
Constitutions set out in Professor Lauterpacht’s book on International Rela- 
tions and Human Rights. Nearly two pages of it cover the Modern Constitu- 
tions of the last century and this century and almost every written Constitution 
lists the famous words ‘Liberty, Justice, Equality, Fraternity,’ some giving 
pride of place to one, others giving a pride of place to another. That is a com- 
mon feature of the modern Democratic Constitution, but the Directives we get 
in our Constitution are a unique and singular feature of our Constitution. These 
Directives effect a compromise between ‘individualism’ and ‘socialism’ by elimi- 
nating the vices of unbridled private enterprises. These principles in action 
have come to be popularly known as ‘Socialistic Pattern of Society,’ or a ‘ Wel- 
fare State’. Now in these Articles—Articles 36 to 51 which relate to these Direc- 
tives—there is no one ‘ism’ neither socialism, nor communism, nor capitalism. 
There is no ‘ism’ of any kind as is found in some of the other Constitutions of the 
world. Our Constitution attempts to strike a mean between ‘individualism’ and 
the extreme control. 

When you think of the effect of these Articles the uppermost thing that 
comes to one’s mind is—what is the effect of these Directives? How have these 
Directives affected us during the last 13 years of their functioning in the coun- 
try? Like the famous ‘‘curate’s egg’’, they are good in parts. These Direc- 
tives have been of mixed good. Some of us hold very strong views about some of the 
policies which the legislators have gone in for, while others welcome them, and 
on the whole they are of mixed good and they require re-thinking in some 
respects or on taking stock of what has happened, probably, a second thinking 
is necessary. That is, in short, the effect of Part IV which I will be dealing 
with presently. 

The next question is: Are these Directives a part of democracy or are they 
part of any other form of government, dictatorial or any other form of govern- 
ment which we know in modern times. I have tried to apply my own mind and 
I find that historically the concept of democracy has gone through changes 
through the centuries. The earliest Democracy known to us is the Great Athe- 
nian Democracy, and strange to say, that democracy of which so much was 
made of and so much is still made, the basic foundation of that democracy was 
the institution of slavery. There the slaves had no freedom nor liberty and 
yet we all talk of Greek Democracy as a model Democracy, existing centuries 
ago. Again, even in the Roman Democracy, there was prevalent the institution 
of slavery and added to that there was colonial imperialism: while Rome was 
free the rest of the Empire was in bondage and yet the Romans with all pride 
called their government a Democracy. 

Coming nearer and talking of English people, most of us know that 
even in England the concept of Democracy has undergone considerable change 
from time to time. When the English people talk of their Democracy they 
mean Parliamentary Democracy. But even their Democracy has not been the 
same at all times. The Constitutional History of England will bear this out. 
Originally, Democracy in England meant only a curb on the power of the King 
to impose taxes without the consent of the people: the famous slogan of ‘‘no 
taxation without representation.” The English Democracy was not even the 
same after the Revolution of 1688 or again the same after the Reforms of 1832, 
as a result of the impact of the Napoleanic Wars. Coming nearer still, after 


*By H. G. Advani, Barrister-at-Law. Western India Advocates’ Association. 
Based on a speech delivered before the 


VOL. LXVI] JOURNAL. 86 


the last two wars, what is the type of Democracy which is functioning in Eng- 
land? It is popularly known as a ‘Welfare State’. So that, Democracy has 
always subordinated itself to the Will of the People, to serve the purpose of the 
time and, as I said, the purpose of the time today is a ‘Welfare State’: a Socia- 
listie Pattern of Society. 

This is true of all Democracies without an exception; so that the old concep- 
tion which we had of Democracies putting curb on the prerogatives of the 
Crown or heads of the State no longer exists. Whether the Conservative Gov- 
ernment is in power or a Labour Government is in power, both are planning a 
‘Welfare State’. Now these are the kinds of modern Democracies. The new 
Democracy under our Constitution, which our Constitution has established, 
apart from Fundamental Rights, is the same. There are only Directives in the 
Constitution in Part IV with a view gradually to establish a ‘Welfare State’. 
In fact the Directives, as you will see, are extremely far reaching. 

How did we come to have this Constitution? It is an amazing thing. Let us 
take ourselves back to the year 1947 when we became free. Now imagine the 
suddenness with which the events came. These events are responsible for the 
establishment of the State which we have; the Fundamental Rights, a strong Cen- 
tral Government, Union Services and everything that runs into each of the articles 
of the Constitution. If you trace the history of these articles backwards you 
will find that it takes you back to the years 1947, 1948 and 1949. In November 
1949 when the President gave his assent to the Constitution, 15 articles came 
into immediate effect, the rest of the articles were to come into force on January 
26, 1950. The years 1947, 1948 and 1949 were most important to give the shape 
and form to our Democracy. ; 

The first point for consideration concerning events was the suddenness with 
which: the events moved. I remember, with some fright, the British announce- 
ment that ‘the British have now decided to leave India free, latest by June 1948 
and hand over the power to Indians’. Some of us thought that there was a plan 
to create anarchy and chaos, leaving 300 and odd Princes to fight the rest of 
India, and to have communal riots all over the country. We could not imagine 
what exactly it meant that ‘by June 1948 we shall leave India free to decide 
its own fate as it likes’. That was a solemn announcement and there was no 
doubt that the British meant to keep to it. Then came even more speedy an- 
nouncements that ‘15th August was the appointed day. On 15th August we 
will go.’ As a result of these announcements the old Constituent Assembly, which 
had originally met in undivided India in December 1946, met after the midnight 
hours of August 14, 1947, as a Sovereign Constituent Assembly to decide the 
fate.of India—a Free People representing themselves through their Sovereign 
Constituent Assembly to decide their own fate. 

The next point of importance was what was to happen in this Constituent 
Assembly. There were quite a few, I may say in a friendly way, warring factors 
in this Constituent Assembly, each pulling its own way: we also all know that 
right from 1920 onwards the dominating figure in the Indian political life was 
Mahatma Gandhi and it is he who was to govern our fate for the future: 
whatever he said to the Constituent Assembly would influence them con- 
siderably. Now looking backwards again, what was his conception of Demo- 
cracy that we were to have through the Constituent Assembly. Mahatmaji’s 
conception centered round the village economy; self-supporting, self-educated 
and self-sufficient villages with a minimum of Central control or State control. 
Now these units of villages should have come to us in the normal way as an 
integral part of our Constitution. But the events forced us to adopt a different 
Constitution. There were political factors, social factors, economic factors. So 
far as the political factors are concerned, we had first the Partition of India. 
Tt left, on the east and west, large land borders to be defended. How were we 
to reconcile our village autonomy—self-centred, self-supporting, self-educated 
without a powerful Centre? With this need for defence, Kashmir and Hydera- 
had also could not be lost sight of. Similarly, in the Internatiortal field, we were 
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thrown between two opposing camps, which led to cold war wave for so many 
years which is receding. In our neighbouring countries, viz., in Vietnam and 
Indonesia, nationalism was fighting hard against colonial powers who were un- 
willing to quit. Therefore, whatever the desire of the Father of the Nation was, 
these ‘problems had to be met and solved. It, therefore, became obvious that 
‘unless India’s structure was firm and forces properly organised to meet effec- 
tively every danger, India would be incapacitated and could not play an import- 
ant part in the affairs of the world.’ If India had to play any part in the affairs 
of the world, India had to be strong itself at home. Not only that, there were 
social factors also with influx of refugees with unimaginable tragedy behind them 
which created a serious situation; this problem had also to be met. There were 
inhuman killings and riots also. They had also to be met. Therefore, it became 
necessary to defend liberty as much from internal sources as from external 
enemies. 

This also meant a need for a strong Centre. Socially, it is an old thing now, 
but it was something like a bright shining star then, a Revolution in China with 
all the glamour that it could command. In the economic field again there was 
shortage of food. The major food producing areas had gone to Pakistan. So 
food shortage had to be met. Now all thesa factors—political, social and eco- 
nomie—made it necessary to have very strong controls and a very strong Central 
Government. Therefore, whatever the wish of the Father of the Nation, it 
had to be kept back for a future occasion. This therefore finds place in one of 
the Articles which provides for “‘to encourage the Panchayats and to make them 
self-governing’’. Therefore, in order to understand the Constitution one has to 
go back to the events of 1947, 1948 and 1949 and each event runs through one 
or the other of the Articles. 

I will go a step further after having analysed the atmosphere in which the 
Constitution had to be made. The key of the Constitution either to Part ITI 
or Part IV or any other part, you will also get in the Preamble itself. It isa 
unique Preamble. It is, however, largely copied from other modern Constitutions 
but closely follows the Objectives Resolution, moved by Pandit Jawaharlal Nehru 
who was also guiding our destiny; I believe, in January 1947 in the old Consti- 
tuent Assembly which had met in December 1946. In a few words, our Con- 
stitution was designed to uphold and safeguard the unity of India, achieved 
after so much struggle and to assure all alike, all castes and communities, as 
children of the same motherland—this takes you back to the killings, riots, dis- 
placed persons and you get a photographic picture of all the events that happen- 
ed—‘ Justice, Liberty, Equality and Fraternity’, each of which find a detailed 
definition in the Preamble itself, Justice being given a pride of place. Here I 
am reminded of an article by one of our respected leaders of the Bar, Dr. Kane, 
when he said that with us in India ‘Justice’ takes the shape of almost ‘divinity’. 
Indians have always worshipped the idol of ‘Justice’. Therefore in the Con- 
stitution also Justice was put first to give it a pride of place. This was in keep- 
ing with the Indian temperament. 

The Fundamental Rights in Part IIT are of the same nature as legal rights 
enforceable in Courts of law. They are termed Fundamental because they 
are guaranteed and protected by the written Constitution which in the words 
of Justice Naik is the expression of Supreme Will of the People. These pro- 
visions cannot be altered by any process less than that required for amending 
the Constitution itself. The Constituent Assembly was anxious to guarantee 
these Fundamental Rights in a manner which would very much prevent their 
withdrawal at any time. This feature has been descriked by Mr. Justice S. R. Das 
in Shankari Prasad Singh Deo v. Union of India’ in the following words :—- 

“,..That power [to amend], though it has been entrusted to Parliament, has been so 
hedged about with restrictions that its exercise must be difficult and rare”. 


‘ 1 [1952] 8.0.R. 89, at p. 108. 
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I also remember in this connection an observation which Mr. Jawaharlal then 
made. He said: : 

“We the sons of Liberty know how the British principle of the Rule of Law is admini- 
stered in England in their home country. Equally we know how it is administered here 
in India in a colonial country! Therefore, we want to put our Constitution in such a 
strong position that it should be very difficult to amend it and Fundamental Rights shall 
be put in a position where nobody can touch them.” 

As I have said before, that while I realise the importance of Fundamental 
Rights in Part IO, in my opinion the Principles of Directive Policy set out 
in Part IV are of more far-reaching effect and consequence to the nation. The 
ideal of these articles (36 to 51) is that of a Welfare State as distinct from 
a Police State. This was pointed by the Supreme Court in Crown Aluminium 
Works v. Their Workmien®. The Second Five Year Plan in its brochure describes ` 
this policy as ‘Socialistie Pattern of Society’ and not ‘Socialism’. These Direc- 
tives were pious resolutions, not mere pious wishes, They are living things and 
they have their own force. I am reminded of what Dr. Ambedkar said about these 
articles while introducing them in the House. He said: these are the Articles 
on which the politicians will have to answer on their conscience to their elec- 
torates when they go to the electorates for: votes! these are not dead articles; 
these are living articles and every politician when he goes to the poll will have 
to account to his electorate how far he has observed and how far he has ful- 
filled these Directives. So that, as I have said, from the point of view of 
national life, these objectives are even more -important and of greater conse- 
quence to us than the Fundamental Rights, which more or less confine them- 
selves to individuals. In the national life these principles are of even greater 
importance. 

I shall now briefly deal with the sixteen articles in Part IV of the Constitu- 
tion and show how far they have influenced our nation’s life during the last 
alts years and what role our advocates have played and can play in this 
sphere. 

Article 36 defines the ‘State’ to have the same meaning as in case of Funda- 
mental Rights in Part III. Article 12 of the Constitution defines ‘State’ to 
Inelude local authorities also, i. Union, State and Local Authorities. Article 
37 states that these are not ‘justiciable but these are meant for the law- 
making bodies, almost like Instructions which used to be given to the Governors 
in olden days, Instructions to enact laws and in the manner suggested in the 
Directive. Article 38 requires the State to strive to secure—each word is 
important and how much depends on each of these words—a social order for 
promotion of welfare of the people in which justice social, economie and poli- 
tical, shall inform all institutions of national life. This is a very far-reaching 
article, a direction given to the future legislators. Article 39 is important 
and has been controversial. The other part relates to matters of supply of 
adequate food, equal pay, preventing of exploitation of women and children 
in wide terms. But, you will see, that in art. 39, cls. (b) and (c) of it are most 
important. Now els. (b) and (c) say that the ownership and control of material 
resources of the community shall be so distributed as best to subserve the com- 
mon good and that the operation of the economic system does not result in 
the concentration of wealth and means of production to the common detri- 
ment. This is a curb on collection of wealth. This is the ‘socialistic pattern 
of society’ which the Constitution imagines must come in course of time, begin- 
ning with levelling down of the rich. : 

I am familiar with the reaction of a large number of citizens when Mr. 
Krishnamachari, when he first became Union’s Minister for Finance, introduced 
Wealth Tax,.coming in quick succession on the Estate Duty and to that he 
added Capital Gains Tax also; not.to mention an ugly tax, the Expenditure 
Tax. Now Mr. Caldor, who came to advise in these matters, was only carry- 


2 [1968] A.LR. S.C. 30. 
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ing out the Directives in our Constitution and perhaps he had not gone far 
enough to advise our Finance Minister! Unfortunately, he was not suff- 
ciently long in India to appreciate that the time for such far-reaching measures 
had'not yet arrived. He may have waited for 30 years and then advised as he 
did. Now, as you know these are very controversial matters but we have taken 
them for granted. We have accepted them and we have to thank ourselves 
for the wisdom of those who put their seal on our Constitution. 


There have been good reforms like the Agrarian Reforms in all the States 
with which the Appellate Side of the Bar in Bombay is so familiar, how the 
tenants are protected and how the ceilings are fixed. These reforms were 
challenged in very early years of the working of the Constitution, on the ground 
that they were in conflict with Fundamental. Rights. .If any Directive is in con- 
flict with Fundamental Rights, the Fundamental Right shall prevail; although 
attempt is made to have a harmonious construction put on the measure never- 
theless the Fundamental Rights shall prevail. So these agrarian reforms, aboli- 
tion of Zamindaris, came to be questioned and art. 31 of the Constitution was 
amended by adding arts. 31 (A) and (B). These amendments were also ques- 
tioned even before the other appeals were heard but these amendments were 
upheld by our Supreme Court and S.R. Das J., as he then was, made the obser- 
vations which are important: 


“These measures Le. the Agrarian Reforms, were to subserve common good by bring- 
ing the land which feeds and sustains the community and produces wealth to bring them ° 
under the ownership and control of the State.” 

We are all familiar with the nationalisation of Life Insurance and State 
Transport. It is difficult to think what cannot be nationalised under this 
article. Nationalisation of banks is in the air. But it must come, slow or fast, 
and unless the lawyers are made alive to these provisions of the Constitution 
and express their views, either for or against them, more nationalisation will 
come sooner or later and these measures will come on us without our noticing 
and without giving us any time to think about them. 
_ Article.40 requires the State to organise Panchayats as units of self-govern- 
ment. One is beginning to think why the implementation has been slow in this 
respect. It is said that this is due to local conditions and sometimes narrdw- 
mindedness of people in villages. Article 41, strangely enough, makes a pro- 
vision for relief not only for unemployment and old age, but I find there is a 
peculiar word, ‘undeserved want’. Now, how is it that even if a man is in 
undeserved want, the State has to feed him and look after him. This goes 
to the utmost length of generosity in looking after the people who even if they 
are in ‘undeserved want’ still the State is bound to look after them. Article 
42 requires just and humane conditions of work and maternity relief. Article 
43 is again much in controversy. This is to secure for all workers—agricultural, 
industrial and otherwise—not only work but a living wage and also to ensure 
for them decent standard of life and full enjoyment of leisure and social and 
cultural opportunities. This Article goes very far. It has gone so far that 
even our Supreme Court has emphasised the object of this article, I may men- 
tion a few remarks of Mr. J listiee Bhagwati made in 1958 im this connection. He 
said: 

“Tf an industry is unable to pay its workmen, Le. a good standard wage, it has no 
right to exist.” 

Similarly our popular Judge of the Supreme Court, Mr. Justice Gajendragadkar, 
also observed, I believe it was in the Standard Vacuum case, 

“that it is well-known that the problems of wage structure with which industrial 
adjudication is concerned in a modern democratic State involves, in the ultimate analysis, 
to some extent ethical and social considerations. The advent of the doctrine of a Wel- 
fare State is based on the notion of progressive social philosophy which have rendered 
the old doctrine of laissez-faire obsolete.” 
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And again : 

“if he i.e. the industrialist cannot pay such a wage he has no right to engage labour 
and hag no justification to carry on his industry.” ‘ 
So we have the interpretation of the Supreme Court judgments put on this 
art. 43. It shows how far this directive in the Article has to be obeyed 
by Industry, Agriculture and Business, and it has very far-reaching effects. 
Article 44 deals with Personal Laws. Under this only personal laws of Hindus, 
Sikhs and Buddhists were made uniform excluding the minority people al- 
though our Constitution emphasises that there is no connection between Reli- 
gion and Personal Laws. Article 45 deals with compulsory education for 
children under the age of 14. Article 46 enjoins the State to promote with 
special care the educational and economic interests of the weaker sections of 
the people and in particular the Scheduled Castes and Scheduled Tribes and 
to protect them from social injustice and all forms of exploitation. In this 
connection the Kerala Education Bill came before the Supreme Court and it 
was laid down that this article did not prevent the minorities from having their 
own schools and further that any school open to educate such children could 
not as a matter of right claim a grant-in-aid from the Government because this 
article did not create a Fundamental Right in the nature of Rights under Part 
ILII. In order to give full effect to the Directive in this article, arts. 15 and 29 
had to be amended as far back as 1951 to make it possible for the State to build 
State “Colonies for habitation of Harijans. (See Jagwant Kaur v. State of 
Bombay). It was laid down in this connection by the Supreme Court that 
the State could give full effect to Directive policies under the Constitution so 
long as the Fundamental Rights in Part III were not infringed. This decision 
has followed the earlier ruling of the Supreme Court in State of Madras v. 
Sm. Champakam Dorairajan* ` i 

The article which brought in Prohibition is art. 47. It requires the State 
to raise the level of nutrition and standard of living and to improve publie 
health ; go ‘that, with a view to improve public health, ‘Prohibition’ in the nature 
of improving public health, was introduced. The Tekchand Committee, and 
even some of the leading politicians, as I said before, are doing a second think- 
ing, giving a second thought to this policy of ‘Prohibition.’ How far, at 
least so far as Bombay city is concerned, it has improved the health of the peo- 
ple and how far it has piled up cases in Sessions Court is equally known to you 
and to me! This policy must be given a second thought. ` 

Article 48 endeavours to organise agricultural and animal husbandry. This 
is the well-known article under which cow slaughter was prohibited and led 
to lot of litigation in U.P. and Bihar and ultimately the legislation was upheld. 
Article 49 relates to protection of ancient monuments ete. Article 50 enjoins 
a separation of Judiciary from the Executive—again a controversial issue; as 
to how far it should go. We all agree that no judicial officér should look for 
his posting or promotion or prospects to the Head of the Executive. 
The last art. 51 requires the State to endeavour to permit International 
Peace and Security, maintain just and honourable relations between Nations 
and foster respect for International Law and Treaty obligations in the dealings 
of organised peoples with one another and to encourage settlement of inter- 
national disputes by arbitration. This should be a pointer to Pakistan and 
China and satisfy them about India’s anxiety to maintain just and honourable 
relations with other nations and India’s anxiety to settle our disputes by arbi- 
pies rather than by brutal physical foree and inhuman attacks on innocent 
citizens. i 

That brings me to the last point viz., the role which the advocates can play 
in maintaining the freedom of India and establishing it as a Welfare State. 
One point to emphasise in connection with the Directives of State policies is 
the manner in which these objectives have to be achieved in India and in 


3 (1952) 54 Bom. L.R. 678, at p. 680. 4 [1951] ALR. 8.C. 226. 
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achieving them in my opinion the advocates will have to play an important 
part. Walter Bagehot defined democravy as ‘government by discussion’. Pro- 
fessor Laski has defined it as ‘Rule by consent and not by coercion’, The 
changes in our national life contemplated by the Directives are far-reaching. 
The people of India have solemnly agreed to go through these social and eco- 
nomic changes by Constitutional process of Parliamentary legislation but the 
legislation should be undertaken as soon as the Indian nation’s economie life 
will permit. So far as the freedom of India is concerned only ignorant people 
can minimise the great and valuable role played by the advocates in the past, 
not only in this country but thoughout the world. Bombay advocates also have 
been responsible for much of India’s legal history and have given the country 
so many statesmen and patriots. 

Advocates have also been the leaders of public opinion as also fighters for 
freedom. Democracy can have no better champions than advocates who know 
precisely what the citizen’s rights are in respect of his person, property, faith 
and freedom of action and when he has to be stopped because he infringes rights 
of another and violates rules and laws made for the good of the State and its 
citizens, I am reminded of what Mr. Justice J. C. Shah, Judge of the Supreme 
Court, once said to our students. He said: ‘‘liberty is regulated freedom’’. In 
short, an advocate, above all persons, knows how far a free man may go and how 
far a free man will achieve the objects of national life by constitutional methods. 
Even as art. 51 provides the promotion of international peace and security as 
a Directive of State Policy and as in these days the world has grown small and 
the countries and nations have often to stand as litigants at the Bar of Hu- 
manity before the International Tribunals and before the United Nations, ad- 
vocates’ well-trained intellect which can marshal facts and put them convincingly 
before the Judges as well before Tribunals can be equally useful to put them 
before the International Tribunals and the United Nations. Our Mr. Motilal 
Setalvad played an important part both in the Kashmir dispute and Nagar 
Haveli dispute recently. This is the use to which the State can put the intellect 
and learning and experience of able advocates. 

In conclusion, at one time there was a practice of referring Bills to Bar Associa- 
tions for their opinions. This practice has for some unknown reason now been 
largely discontinued. May I with confidence say that this healthy practice should 
not have been discontinued and may be resumed. After all there is no better 
body than the Bar for considering the legislation which it will have to interpret 
before the Court. May I, without meaning any offence, mention the tendency 
of some even highly respected politicians of today being oblivious to the 
importance of administration of justice and maintenance of impartial and 
efficient judiciary and able and independent Bar functioning with integrity. 
The Government should not forget the prestige which some of the eminent 


counsels have brought to the Nation in the International Courts and before the 
United Nations. 


GLEANINGS. 


LIABILITY IN Tort To TRESPASSERS 


A. STATIONMASTER lived with his family in a house adjoining his country station. 
One day, when he was off duty, he missed his two year old child. Going on to the 
platform, he saw the child on the railway line, where, of course, he was forbidden 
to go. Unhappily at that moment a petrol driven trolley came into sight on the 
line. The driver either did not see or misunderstood frantic signals to stop. In 
desperation the stationmaster threw himself in the path of the trolley. He was 
killed instantly but the child escaped with injuries. The widow brought an 
action as widow and administratrix of her deceased husband and on behalf of 
the child. The judge found that the driver of the trolley was negligent in not 
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keeping a proper look-out, travelling too fast, and not applying his brakes hard 
enough soon enough. These were the facts in Videan v. British Transport Com- 
mission ((1963) 2 All E.R. 860). 


` Occupier of Land.—Is there any duty to a trespasser at all? Yes, a duty does 
*arise if the occupier ‘‘knows’ of, or has reason to believe in the presence of” the 
trespasser: per Lord Goddard in Edwards v. Ratlway Executwe ( (1952) 2 All 
E.R. 480; (1952) A.C. 787). But in that case Lord Porter said that there was 
nothing to draw a train driver’s attention to a child trespasser who had strayed 
on to a railway line; even a careful watch might well have missed him. The test 
is that of foreseeability, the same test as for establishing liability in negligence of 
a contractor who is not an occupier of land. Did the occupier know, or ought he to 
have known, of the presence of the trespasser? Had he any reason to anticipate his 
presence? Did he think it was probable that he would be present, or suspect as 
much? Were these circumstances such that he ought to have foreseen his pre- 
sence? Lord Atkin once said: ‘‘I know of no duty to a trespasser owed by the 
occupier of land other than when the trespasser is known to be present...’’: 
Hillen v. 1.0.1. (Alkali) Iinvited (153 L. T. 403; (1935) All E. Rep. 555; 
(19386) A.C. 65), but for ‘‘known’’ Lord Atkin must presumably have meant to 
inelude ‘‘or ought to be known,’’ for otherwise the duty would depend upon the 
subjective knowledge of the occupier rather than his objective knowledge, and in 
these cases the law can look only to objective knowledge. 


In applying the test of foreseeability all the circumstances of a particular case 
need to be taken into account, including inter alia ‘‘the gravity and likelihood of 
the probable injury, the character of the intrusion by the trespasser, the nature of 
the place where the trespass occurs, and the state of the occupier’s knowledge’’: 
per Pearson L.J. in Videon v. British Transport Commission. But generally 
speaking a duty to a trespasser is not likely to arise, since ex hypothesi a tres- 
passer is likely to be unpredictable in his presence and movements. There can 
be no duty on the occupier to ‘‘stop everything,’’ to stop running machinery, 
felling trees, working a quarry, firing shots and running trains simply because 
of the mere general possibility that a trespasser might be in the vicinity. Nor 
can there be any objection to the oceupier creating ‘‘deterrent’’ as opposed to 
‘‘retributive’’ dangers to protect his property against trespassers, e.g. by plac- 
ing broken glass on the top of a wall or a vicious dog in his grounds, provided 
that such conduct is not done to set a trap for a trespasser whose approach is 

` confidently expected. 

In Videan v. British Transport Commission the court found that there was no 
reason for the presence of the child trespasser to be reasonably anticipated at all 
and therefore the nature and extent of the duty towards a trespasser whose pre- 
sence is known, or ought to be known, did not strictly fall for decision. 

The nature of the duty towards a trespasser whose presence is known or ought 
to be known is traditionally said to be not deliberately to injure or recklessly to 
disregard his safety. 

In Lowery v. Walker (103 L.T. 674; (1908-10) All E.R. 12; (1911) A.C. 
10) the defendant occupiér placed a dangerous horse in a field which to his 
knowledge was habitually crossed by members of the publie. Lords Halsbury, 
Atkinson and Shaw held that the plaintiff, injured by the horse while crossing 
the field, was not a trespasser. Lord Halsbury appeared to suggest that if the | 
plaintiff had been a trespasser the defendant would not have been liable; though 
Lord Shaw reserved his opinion on the point. 

In Grand Trunk Railway of Canada v. Barnett (104 L.T. 462; (1911) A.C. 
361) the plaintiff was injured while trespassing on a train. Lord Robson said: 
‘The railway company was undoubtedly under a duty to the plaintiff not wil- 
fully to injure him; they were not entitled, unnecessarily and knowingly, to 
increase the normal risk by deliberately placing unexpected dangers in his way, 
but to say that they were liable to a trespasser for the negligence of their servants 
is to place them under a duty to him of the same character as that which they 
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undertake to those whom they carry for reward.’’ It was pointed out that there 
could be no opportunity ex hypothesi to contract out of liability with a trespas- 
ser. Lord Robson continued: ‘‘The general rule, therefore, is that a man tres- 
passes at his own risk...Again, even if he be a trespasser, a question may arise 
as to whether or not the injury was due to some wilful act of the owner of the 
land involving something worse than the absence of reasonable care...In cases 
of that character there is a wilful or reckless disregard of ordinary humanity 
rather than the mere absence of reasonable care.” Thus Lord Robson seems to 
be the originator of the phraseology of the ‘‘reckless disregard’’ test, which was 
ss by Hamilton L.J. in Latham v. Johnson (108 L.T. 4; (1911-18) All 
E. R. 117, 124; (1913) 1 K. B. 398, 411), a case in which a lawful visitor child 
was injured. 


In Hardy v. Central London Rail Company (124 L.T. 136; (1920) All E.R. 
Rep. 205; (1920) 3 K.B. 459) a trespassing child was injured. on an escalator at 
a railway station. The evidence was that railway employees always chased the 
children away whenever they saw them, and the children were well aware that 

æ they were not allowed there. The Court of Appeal held that there was no right of 
action. Banks L.J said that there was ‘‘no evidence of any allurement with mali- 
cious intent to injure.” Serutton L.J. said the occupier ‘‘was not entitled in- 
tentionally to injure them, or put dangerous traps for them intending to injure 
them, but he was under no liability if, in trespassing, they injured themselves on 
objects legitimately on his land in the course of his business. Against those he 
was under no obligation to guard trespassers’’—-words approved by Lord Hail- 
sham L.J. in Addie and Sons (Collieries) Limited v. Dumbreck (140 L.T. 650; 
(1929) All E.R. 1; (1929) A.C. 358). 

In the leading ease of Addie v. Dumbreck an occupier of land set dangerous 
machinery in a field in motion by remote control when unable to see the machi- 
nery. Trespassing children habitually played there, for there was no effective 
fencing, and he drove them off whenever he was there. The injured plaintiff 
failed. Lord Hailsham said: ‘‘Towards the trespasser the occupier has no duty 
to take reasonable care for his protection or even to protect him from concealed 
danger. The trespasser comes on to the premises at his own risk. An occupier is 
in such a case liable only where the injury is due to some wilful act involving 
something more than the absence of reasonable care. There must be some act 
done with the deliberate intention of doing harm to the trespasser, or at least 
some act done with reckless disregard of the presence of the trespasser.’’ 

Later the same judge expressed the duty of the occupier to be not maliciously 
to cause the trespasser injury. And Lord Dunedin said: ‘‘There is no duty, save 
only that of not inflicting malicious injury.’’ Approval was given to the following 
words of Lord Kinnear in Devlin v. Jeffray’s Trustees (1902, 5 F. 180) : ‘“When 
people come on the lands of others for their own purposes, without right or in- 
vitation, they must take the lands as they find them, and if they are exposed to 
injury from unseen dangers, they must take care of themselves, and cannot 
throw any responsibility upon the persons on whose lands they have trespassed.’’ 

The reckless disregard principle was followed and applied in-Ltddle v. North 
Riding of Yorkshire Council (151 L.T. 527; (1934) All E.R. 222; (1934) 2 
K.B. 101), in which a trespassing child climbed a heap of soil and was injured 
a by falling. 

Lord Goddard spoke of the duty of oceupier to abstain from ‘‘wilful or reck- 
less behaviour” towards the trespasser: Edwards v. Railway Executive ( (1952) 
2 All E.R. 480; (1952) A.C. 737). 

Thus there is a clear House of Lords authority for the ‘‘reckless disregard”? 
test. In Videan v. British Transport Commission the Court of Appeal attempt- 
ed to mollify or reinterpret this rather harsh doctrine in modern terminology. 
Pearson L.J. said: ‘‘The phrase ‘reckless disregard,’ illustrative though it is, 
should not be considered as an exhaustive statement or as an inflexible formula.’’ 
He recognised that, even where a duty is owed to a trespasser, that duty is sub- 
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stantially less than that owed to a lawful visitor, and suggested that the duty 
could be described as one of ‘‘common humanity,” a variant upon ‘‘ordinary 
humanity.” He also described a known trespasser as an ‘‘underprivileged 
neighbour.’’ 

Lord Atkin once described the duty of an occupier to a known trespasser as 
one of ‘‘.. abstaining from doing an act which if done carelessly must reason- 
ably be contemplated as likely to injure him, and, of course, abstaining from 
doing acts which are intended to injure him”: Hulen and Pettigrew v. DOLL. 
(Alkali) Limited (sup.) This seems to indicate that Lord Atkin thought that 
more was required than the mere negative duty of avoiding reckless disregard 
and indeed that an ordinary positive duty to take reasonable care was required. 
His words are distinctly reminiscent of his famous speech in Donoghue v. Steven- 
son (147 L.T. 281; (1932) All E.R. 1; (1932) A.C. 652), but he gave no 
indication that he was differing from the traditional view enshrined in’ the 
speech of Lord Hailsham L..C. in Addie v. Dumbreck. 

Contractor. Where the defendant is not the occupier of land but merely a 
licensee of the occupier, such as a contractor permitted to erect machinery or, 
carry out operations on the land, his liability for injuries suffered by the plain- 
tiff, including the trespassing plaintiff, falls to be determined by the ordinary 
law of negligence. He may be careless in operating a winch (Excelsior Wire Rope 
Company Limited v. Callan, 142 L.T. 581; (1980) All E. R. 1; (1980) 
A.C. 404), or felling trees (Mourton v. Poulter, 143 L.T. 20; (1930) All E.R. 
Rep. 6; (1930) 2 K.B. 183), or exposing live electric wires near easily climb- 
able trees or in partially demolished houses (Buckland v. Guildford Gas Light 
and Coke Company, (1948) 2 All E.R. 1086; (1949) 1 K.B. 410, and Miller 
v. South of Scotland Electricity Board, (1959) S.C. 20), or leaving a danger- 
ous wall or trailer unprotected on a building site: (Davis v. St. Mary’s Demo- 
lition and Excavation Company Limited eae 1 AIL E.R. 578) and Creed 
v. MeGeogh and Sons Iimited, (1955) 3 All E. R. 128). 

The fact that the plaintiff was a trespasser to the land and the contractor’s 
machinery is irrelevant. ‘‘It scarcely lies in the mouth of a defendant who is found 
to have negligently left a dangerous and attractive object in a place where 
children are known to play to contend that a child who has done the very 
thing which forms the basis of the finding of negligence should fail because he 
was a trespasser on the object;’’:per Ashworth J. in Creed v. McGeogh and 
Sons Iinuted. It is indeed surprising, as Ormerod and Ashworth JJ. have said 
in Davis’s and Creed’s cases, respectively, that the measure of a defendant’s ` 
liability to the plaintiff should depend upon the answer to the question whether 
he was in occupation of land, when he comes under only the ‘‘reckless disregard”’ 
duty, or whether he was a contractor, when he comes under the ordinary duty of 
care. 

Where a driver of a lorry gives a lift contrary to instructions and negligently 
injures the passenger, the employer is not liable: Conway v. Wimpey and 
Company Innuted ((1951) 1 All E.R. 56). 

Occupier As Contractor. There is some support in the authorities for the view 
that the oceupier’s duty is only so strictly limited where the traspasser is injured 
as a result of the static or permanent condition of the land and not where opera- 
tions or activities are carried out by the occupier, in which case he is liable in 
negligence. In Mourton v. Poulter (143 L.T. 20, (1930) All E.R. 6; (1980) 2. 
K.B. 183) Serutton I.J. said: ‘‘ The liability of an owner of land to trespassers does 
not extend to a case where there is on the land a continuing trap as...an inno- 
cent looking pond which really contains poisonous matter, There the land re- 
mains in a continuing state, and the trespasser must take it as he finds it, and 
the owner is not bound to warn him. That, however, is quite a different case 
from the case of a man who does something which makes a change in the con- 
dition of the land—-starts a sheave, fells a tree, or fires a blast—when he knows 
that persons are standing near. In each of these cases a duty is owed even to 
trespassers— the duty to give warning.’’ In fact in that case the defendant 


. 
hi 


44 THE BOMBAY LAW REPORTER. [ VOL. LXVI. 


was an independent contractor and not an occupier of land, so that the remarks 
were strictly obiter. 


Lord Denning M.R. in YVideen v. British Transport Commission took up this 
distinction between the static condition of the premises and the dynamic ope- 
rations, reasoning that the ordinary duty of care applied in the latter case. ‘‘He 
may be liable as neighbour for negligence when he would not be liable as 
occupter.’’ Pearson L.J. did not accept this approach, pointing out that such 
artificial and subtle distinctions should be avoided in the law wherever possible 
and that the distinction was in any event exceedingly difficult to draw. ‘‘For 
instance, does a moving stairway at an underground railway station, and does 
a bull grazing in a field, belong to statie condition or to current operations? 
If a hole is dug on Monday, and on Tuesday somebody falls into it,is the acci- 
dent. due to the static condition prevailing on Tuesday or to the operations 
which took place on Monday!’* In Mourton v. Poulter an independent con- 
tractor, fully aware of the presence of trespassing children, negligently failed 
to warn them that he was about to fell a tree, and was held liable. 


= If a contractor felling trees, blasting stone or carrying out building works 
owes a duty of care towards trespassers of whose presence he knows or ought 
to know, then logically, so it is argued, so ought, the occupier to owe the same 
duty to trespassers of whose presence he knows or ought to know if he is himself 
felling trees, blasting stone or carrying out building operations upon his own 
land. The nature of the duty imposed upon the contractor is plainly in accord 
with contemporary ideas. What is unsatisfactory is that the ‘‘reckless disregard’? 
test as applied to trespassers is too narrowly conceived. A trespasser may be 
innocent in the sense that he has lost his way, or he may be a young child; he is 
not necessarily a burglar, poacher or other deliberate and objectionable inter- 
loper. Surely an occupier ought to owe a duty to care of all persons whose pre- 
sence on his land is known, or ought to be known, by him, although the nature 
and extent of the duty would vary ” according to the circumstances; and unlawful 
presence would obviously be a very important circumstance, though not neces- 
sarily conclusive. There is nothing revolutionary or unacceptable in the concept 
of a standard duty of care with a variable content. 


One of the dangerous features of the common law has always been the way in 
which the judges have seized upon vivid phraseology by the great masters of the 
law and elevated it into a principle of an immutable character. It was this 
habit which compelled Parliament to enact the Oceupiers’ Liability Act, 1957 in 
order to clear away the morass of obscure learning and obscure distinctions which 
were strangling the law. It is a pity that Parliament did not take the oppor- 
tunity to extend the scope of the Act to cover trespassers. The common law 
concept of the oceupier’s liability towards trespassers savours too much of nine- 
teenth century property notions and not enough of the twentieth century concern 
for the protection of the human person from injury which has been the creative 
force behind the development of the modern law of negligence. The remedy 
against an unwelcome trespasser is to sue him, not injure him. 


Most of the nineteenth century cases in which the question of the liability 
towards the trespasser was discussed were cases in which trespassing cattle and 
dogs suffered injury and it was not unreasonable to hold that the occupier ought 
not to be responsible when these animals ate yew trees or fell into poisoned ponds, 
unless he had maliciously and wrongfully and intentionally enticed the animals 
or set out to injure them: Townsend v. Wathen (1808, 9 Hast 277), Vere v. 
Cawdor (1809, 11 Hast 568), Deane v. Clayton (1817, 7 Taunt. 489), Ponting v. 
Noakes (70 L.T. 842; (1894) 2 Q.B. 281). But these austere principles ought 
not to be applied to "inadvertently trespassing human beings in the twentieth 
century. 

Salmond on Torts (12th edit. p. 521) says: ‘‘The humanitarian impulse which 

. seeks to impose upon the oceupiers of premises a legal duty in the guardian- 
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ship of infant trespassers will in the long run do more harm than good. The 
duty of preventing babies from trespassing upon a railway line should le upon 
their parents and not upon the railway company,” a passage approved by Serut- 
ton L.J. in Liddle v. North Riding of Yorkshire County Councid (151 L.T. 102; 
(1934) All E. R. 222; (19384) 2 K. B. 101). However, to require an occu- 
pier to observe an elementary standard of care towards trespassing children of 
whose presence he knows or ought to know would not be likely to impose any 
intolerable burden upon him, nor would parents as a result abandon the efforts 
they inevitably make to safeguard the well-being of their children. 

Although adults and children must be treated the same, the courts have been 
more ready to infer that a child was a lawful visitor and not a trespasser from 
fairly slender evidence of permission, acquiescence or knowledge on the part of 
the oceupier, in order that the child might have a remedy: e.g. Cooke v. Midland 
Great Western Railway of Ireland (100 L.T. 626; (1909) A.C. 225); Lowery 
v. Walker and Pearson v. Coleman ((1948) 2 All E.R. 274). 

Inability to Resewer—In Videan v. British Transport Commission the defend- 
ants argued that, since they owed no duty to the trespassing child, they owed 
no duty to his rescuer. “If they could not foresee the presence of the child on™ 

, the line, how could they be expected to foresee that anyone would be trying to 
rescue him? This argument was rejected. The duty of care towards the rescuer 
is an independent duty not dependent upon or ancillary to any duty owed to 
the rescued. The rescued may be unable to sue because of being a trespasser, or 
because of some contractual clause. But in this case the rescuer, the station- 
master, was entitled to be on the railway line in the proper performance of his 
duties because of his employment, even though in fact he was off duty at the 
time, and therefore his presence there was to be anticipated, and there had been 
a breach of duty to take’care not to injure him. Naturally the exact nature of 
the emergency need not be foreseen.—L.T.°: 


In Part DELICTO 


Tar the courts will not lend their aid to enforce illegal contracts is, of course, 
established by a long line of consistent authority and based on such obvious 
grounds as good conscience, public policy and the equitable rule that litigants 
must come to the court with clean hands. As A. L. Smith L.J. said in Scott v. 
Brown, Doering, McNab and Company (67 L.T. 782; (1892) 2 Q.B. 724): ‘If 
a plaintiff cannot maintain his cause of action without showing, as part of such 
cause of action, that he has been guilty of illegality, then the courts will not assist 
him in his cause of action.” Illegality may spring from various sources, perhaps 
the most common, so far as contract is concerned, being non-compliance with 
mandatory statutory provisions prohibiting the doing of certain things under 
pain of penalty, such, for example, as the legislation which forbade the taking of 
premiums on the letting of residential property. It is also equally well establish- 
ed that if a plaintiff can justify his case without relying on the illegal transaction 
he is not in pari delicto with the defendant and his suit will be entertained; that, 
it was said in Taylor v. Chester (1869, 21 L.T. 359; L.R. 4 Q.B. 309), was the 
true test of whether the parties were in pari delicto. ‘‘Any rights which he may 
have irrespective of his illegal contract will, of course, be recognised and en- 
forced,’’ said Lindley L.J. in the Scott case (sup. ). 

Another aspect of the doctrine of in pari delicto arises under what has been ~ 
called the ‘‘protected’’ or “‘oppressed and oppressor”? class of case. As long ago 
as 1778 Lord Mansfield said in Browning v. Morris (2 Cowp. 790) that, where 
contracts or transactions are prohibited by positive statutes in order to ‘protect 
one set of men from another set of men, the one from their situation and condi- 
tion being liable to be oppressed or imposed upon by the other, ‘‘there, the 
parties are not in pari delicto; and in furtherance of these statutes, the person 
injured, after the transaction is finished and completed, may bring his action 
and defeat the contract.” And in Kearley v. Thomson (1890, 63 L.T. 150; 24 
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Q.B.D. 742) Fry L.J. referring to the cases of oppressor and oppressed, said: 
“In that class of case the delictum is not par, and therefore the maxim does not 
apply;’’ and he also went on to point out that there were illegalities which arose 
where a statute had been intended to protect a class of persons and the person 
seeking to recover was a member of the protected class, ‘‘In these cases of op- 
pressor and oppressed, or of a class protected by statute,’’ he added, ‘‘the one 
may recover from the other, notwithstanding that both have been parties to the 
illegal contract.’’ 


Both these aspects of the doctrine of in pari delicsto—that the plaintiff could 
make out his case without relying on the illegal transaction to which he was a 
party, and that he was also a member of a protected class—-were in issue in a 
recent appeal to the Judicial Committee of the Privy Council from a decision of 
the Court of Appeal for Eastern Africa, Mistry Amar Singh v. Kulubya ( (1963) 
3 All E.R. 499), when the relevant authorities were considered. The respondent, 
an African, who was the registered proprietor of certain lands in Uganda, pur- 
ported by three agreements to lease the lands to the appellant, an Indian, but 

«the necessary statutory consents to the leasing of the lands by an African to a 
non-African were not obtained, with the result that under the relevant statutes 
both the respondent and the appellant had contravened the law and committed 
punishable offences. In those circumstances, when later the respondent African 
sought to recover possession of the lands and to evict the appellant Indian, rely- 
ing on his registered ownership—he had abandoned his claim for rent, mesne 
profits and damages—the appellant pleaded the illegality of the agreements by 
which the lands were leased—which was admitted by the respondent—and con- 
tended that accordingly respondent could not maintain his claim. 


That submission was not accepted by the Board (Lords Radcliffe, Morris, Guest 
and Pearce and Sir Kenneth Gregson)‘ which, in a judgment delivered by Lord 
Morris on July 22, held that the appellant was not and never had been in lawful 
occupation of the lands and could not rely on the illegal agreements as justifying 
any right or claim to remain in possession, and without doing so he could not 
defeat the respondent’s claim. The respondent, however, it was pointed out, re- 
quired no aid from the illegal transactions to establish his case, for it was sufficient 
for him to show that he was the registered proprietor of the lands and that the 
appellant, a non-African, was in occupation without the necessary statutory con- 
sents to the leases. There were thus present all the necessary elements to defeat 
the appellant’s contention that the parties were in pari delicto—the appellant, to 
succeed, had to rely on the illegality, whereas the respondent could, to use the 
words in Taylor v. Chester (sup.), ‘‘make out his case otherwise than through 
the medium and by the aid of the illegal transaction to which he was himself a 
party.” To summarise the Board’s conclusion in its own words, the respondent 
‘twas neither obliged to found his cldim on the illegal agreements...nor, in 
order to support his claim, to plead or to depend on the agreements. He was not 
therefore in pari delicto with the appellant.”’ 


The other aspect of in pari delicto is illustrated in the recent case by the view 
that the respondent was a member of a protected class and fell within the prin- 
ciple of the dicta of Lord Mansfield and Fry L.J. in the Browning and Kearley 
cases respectively, and accordingly was entitled to maintain and succeed in his 

« claim. That he had such ‘‘protected’’ status results from the relevant land legis- 
lation, the purpose of which was to give effect to the long-standing and commend- 
able colonial policy of protecting natives and preserving sections of the land for 
their own use. A further point, as was indeed stressed by the Board, approving 
the view of the Court of Appeal below, was that it would be contrary to public 
policy to refuse to assist an African to eject a non-African in illegal occupation 
of the former’s land, even though the African might have committed an illegal 
act in permitting the non-African to enter on the land.—L.7. 
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RYLANDS V. FLETOHER: AN UNWARRANTABLE EXTENSION 


Tre plaintiffs in Dunne v. North Western Gas Board (The Times, 8 Novem- 
ber) had been awarded damages by the presiding judge of the Liverpool Court 
of Passage (Mr. Glyn Blackledge Q.C.) in respect of injuries sustained as the 
result of explosions in a street due to the escape of gas below the highway. Gas, 
sewer and water pipes had been laid at various times and were in close proxi- 
mity. A cracked water pipe led to a leak whicly caused the collapse of the sewer 
and that led to a fracture of the gas pipe. The trial judge found that the gas 
and sewer pipes were at the outset in a proper condition, that the gas board’s 
system of inspection and maintenance was adequate, and that there was no 
negligence on the part of the board or the corporation. Nevertheless he held 
the former to be liable in nuisance and the latter under the doctrine of Rylands 
v. Fletcher (1868, 19 L.T. 220; 3 H.L. 330). The Court of Appeal (Sellers, 
Danckwerts and Davies L.JJ.) allowed an appeal from this decision. The 
present case, Sellers L.J. said delivering the judgment of the court, was not 
one of a negligent independent contractor as in Rylands v. Fletcher, which 
imposed liability in wide terms on a landowner who for his own purposes col- 
lected things on his land which escaped. The water in that case escaped be- 
cause of negligence. Moreover, it was scarcely accurate to say that a nationalised 
industry collected and distributed gas for its own purpose. Rylands v. Fletcher 
was distinguishable. ‘ 

On the general question of liability in the circumstances of this case the 
court cited the following passage from the opinion of Lord Blackburn in Geddis 
v. Bann Reservoir Proprietors (1878, 3 App. Cas. 480); “I take it, without 
citing cases, that it is now well established that no action will lie for doing that 
which the legislature has authorised, if it be done without negligence, although 
it does occasion damage...’’ Sellers L.J observed that, in so far as gas, water 
and electricity were brought into the locality in this case, they were brought in 
under statutory authority and for general benefit of the public. They were 
well nigh a necessity of modern life or at least were generally demanded as a 
requirement for the common good. It would be odd if facilities so much sought 
after by the community and approved by their legislators should be actionable 
at common law because they were taken to places where required and escaped 
without negligence by some unforeseen mishap. The gas board and the corpo- 
ration both supplied gas and water under statutory authority. The former 
was under a mandatory duty to supply gas; the latter had a permissive power 
to provide water. The cases established that, if in such circumstances there 
was an accidental occurring as the result of the statutory operations without 
negligence on the part of the statutory undertakers, there could be no 
liability.—L.7. 


Roan Trarric: MOTORWAY: WHETHER 100 M.P.H. NEGLIGENCE 


In Hurlock v. Inglis, 107 S.J. 1023, the plaintiff was driving a lorry on the 
M.1 motorway in the nearside (slow) lane, when it was struck by a car driven 
by the defendant, and as a result hit a‘flyover support and the plaintiff was in- 
jured. He brought an action for damages for negligence against the defendant 
who denied negligence but admitted ‘that te had been travelling at 100 m.p.h. 
in ideal conditions in the outside (fast) lane. The defendant, a driver of 
twenty years’ experience who had passed the test for advanced motorists, con- 
tended that he was entitled to drive at that speed on the motorway, and that the 
accident had occurred without fault on his part because when he was about io 
pass a car travelling in the centre lane a van from the neargide lane swerved 
into the path of that car, which came out into the outside lane; in trying to 
avoid a collision with that car the defendant was unable to avoid striking the 
plaintiff’s lorry; having braked, with the car out of control, he skidded, some 
950 ft. (of which 600 ft. was in the outside lane), travelling backwards for a 
large part of the way. $ 
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Havers, J., said that in the absence of a satisfactory explanation of the extra- 
ordinary behaviour on the part of the defendant as a driver. he was guilty of 
negligence, His detailed version of events could not be accepted, and the court 
was unable to decide what had actually happened except that he had braked 
hard and his car got out of control? It was not in itself negligent to drive on 


the motorway at 100 m.p.h, but a driver must have regard to other traffie on. 


the road; he was not entitled to think that he could overtake other vehicles on 
the assumption that those he was overtaking would strictly observe the lane 
discipline preseribed in the Highway Code. He had to contemplate the possi- 
bility that somebody might do something a little stupid, and he must drive at 
such a speed that he could control his car. Damages were assessed at £3,154. 
Judgment for the plaintiff—S.J. 
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Labour Law and Practice in Indie. By Q. L. Koruari, Ex-Judge, Arbitrator 
and Advocate. Bompay: N. M. Tripathi (P) Ltd., Princess Street. LONDON : 
Sweet & Maxwell Ltd. 1964. Roy 8vo. Pages xxi+1106. Price Rs. 40. 


THis book is the most comprehensive and exhaustive work attempted on the 
subject so far'and brings within its compass every possible aspect of the complex 
labour legislation. Its aim is to make it a volume of daily reference for every- 
one connected with the industrial laws in any capacity. It supplies a long felt 
want and apart from clearly expounding the principles of labour law it gives 
specimen forms, precedents ete. which will be of particular use to the manage- 
ment and the trade unions. This publication which under one cover gives almost 
everything necessary concerning labour law, its administration, practice and 
procedure will be very useful to ithe Courts and the labour law practitioners. 


The Bombay Public Trusts Act, 1950. By KESHARIOHAND NEMOHAND SHAH, 
B.A, LL.B., Advocate. Bompay: N. M. Tripathi (P) Ltd., Princess Street. 
Third edition. 1964. Roy 8vo. Pages xxiv + 608. Price Rs. 22.50. 


Tue present edition has been considerably enlarged and re-written. About 200 
pages of new matter have been added to it. All amendments in the Act and Rules 
till the end of 1963 have been incorporated. The book contains synopsis under 
different sections and section-wise analytical and exhaustive commentary with 
up to date case-law. Trustees, persons interested in trusts, Charity Organisa- 
tions and the Bench and the Bar will find this book of great utility. 


The Law of Gram Panchayats (in Andhra Pradesh). By PADALA RaMAREDDI, 
B.A., B.L, and V. VENKATA RAMANAREDDI, B.SC., B.L., Advocate, High Court 
of Andhra Pradesh. HypDERABAD-2: Panchayat Publications, Petla Buruzu. 
1964. Demi 8vo. Pages xvi -+ 387 -+ 128. Price Rs. 19. 


Tris book deals with the law of Gram Panchayats in Andhra Pradesh with 
full commentaries, Rules, Schedules and other Acts which relate to Pancha- 
yats and Nyaya Panchayatas. The principles are cleary explained in the light 
of case law. The Gram Panchayats, its administrators, Nyaya Panchayats and 
the legal profession will find the book‘helpful. 
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BOMBAY TENANCY AND AGRICULTURAL LANDS ACT, 1948: 
PROVISO TO S. 43C AND SS. 43C & 88-AI.* 


Proviso TO SEOTION 43C. 


In spite of the general rule that the proper function of a proviso is to pro- 
vide for an exception to the provision to which it is added and its scope does 
not go beyond the scope of such provision, a full bench of the Bombay High 
Court has in Maganbhai Jethabhai Patel v.. Somabhai’, held that the proviso 
to s. 48C of the Bombay Tenancy. and Agricultural Lands Act, 1948, is a sub- 
stantive provision and its meaning is not controlled by the main provisions of 
the section. Chagla C.J., who delivered the judgment of the full bench, observ- 
ed at the outset (p. 1887) : 

“_..Very few cases that arise under the Tenancy Act are easy of solution and this 
case is no exception to that rule.” 
What this state of things is due to? Defective drafting and arrangement, In 
the full bench case the question was a very narrow one.. It related to the effect 
of taking out certain areas outside the scope of the Tenancy Act, by amendments 
made therein by Bombay Act No. XXXIII of 1952. This Act inter alia widen- 
ed the scope of s. 88(Z)(c) by adding the areas within the limits of all the 
municipal boroughs, which were not already covered by that clause, and the 
areas within the limits of cantonments. The effect was that such areas came 
within the clause and were thereby placed outside the operation of the Tenancy 
Act. The full bench had to consider the effect of the proviso in question on such 
areas. The full bench held that the effect of the proviso was that the rights of 
the tenants acquired under the Tenancy Act after its commencement were not 
affected by the amending Act of 1952. In other words, it was held that the 
proviso put an end to the effect of the amending Act of 1952 on such rights 
from its inception. 

‘With respect, the full bench was right. If the proviso were to be construed 
strictly as a proviso with its proper function in view as set out by the full 
bench, that construction would result in an anomalous position. Section 48C 
provides for exemption in respect of certain areas from operation of ss. 32 
to 32R and 48, which relate to compulsory deemed purchase. Rights under 
those sections came into existence on August 1, 1956, and to talk of those rights 
being affected by Act No. XXXIII -of 1952 would amount to an anachronism. 


This would be a convincing reason for holding that the proviso in question is 


a substantive provision and not a proviso to s. 43C in its strict sense. 

But the actual wording of the proviso and its position in s. 48C is responsible 
for confusion. Before dealing with the different shortcomings of the proviso 
it would be advisable to quote it. It is in the following terms :— 

“Provided that if any person has acquired any right as a tenant under this Act on 
or after the 28th December 1948, the said right shall not be deemed to have been affected 
by the Bombay Tenancy and Agricultural Lands (Amendment) Act, 1952, or (save as 
expressly provided in section 43D), by he Amending Act, 1955, notwithstanding the fact 


* ByG. K. Dabke, Advocate. 1 (1958) 60 Bom. L.R? 1383, F.B. 
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that either of the said Acts has been ase applicable to the area in which such land is 
situate.” -o fwg 
In the first place it speaks of rights acquired by a tenami as such tenant on or 
after December 28, 1948, on which date the Tenancy Act of 1948 came into 
force. In view of the recent ruling of the Supreme Court in Sakharam v. 
Manikchand?, it is possible to say with a good deal of plausibility that rights 
accrued before the Tenancy Act of 1948 came into force, that is to say the 
rights acquired under the Tenancy Act of 1939, are different. The Supreme 
Court can perhaps be said to have held that rights acquired under the Act of 
1939 continue as such even after its repeal, to which some more rights have been 
added by the Act of 1948. The original rights are material while the rights 
added in 1948 are subsidiary or incidental and in any case are of lesser impor- 
tance than the original ones. And if that position is correct, is it to be taken as 
correct interpretation of the proviso in question that only the added rights are 
not affected? Is it to be further understood that it is only in cases of leases 
coming into existence after December 28, 1948, that all the rights will remain 
unaffected? It would have been better not to have made any reference to the 
date December 28, 1948. 

Again, the proviso speaks of the rights not being affected by the Bombay 
Tenancy and Agricultural Lands (Amendment) Act, 1952 or...by the amend- 
ing Act, 1955. Now, both the said Acts are merely amending Acts. The func- 
tion of an amending Act is to make additions to, or alterations in, the original 
Act which it amends. Its purpose is served the moment it comes into force, 
and it immediately spends itself. Its continued existence is unnecessary to 
continue its effect. The amendments carried out by it continue to be effective 
in spite of its repeal. (Vide the Bombay General Clauses Act, 1904, s. 7A). 
This is why all the amending Acts are periodically formally repealed. It 
would, therefore, follow that an amending Act itself does not create or affect 
any rights unless the amending Act is not merely an amending Act but some- 
thing more. The rights are created or affected not by the amending Act but 
by the original Act as amended. Careful reading of both the said Acts will 
show that they are purely amending Acts and it is, therefore, futile to speak 
of any rights being affected by them. 

Further, the words “notwithstanding the fact that either of the said Acts 
has been made applicable to the area in which such land is situate’’, would ap- 
pear to be not only a surplusage, but they are calculated to cause confusion. 
The meaning of the proviso would have been the same even in the absence of 
those words. It is significant that the said words speak of the said two Acts 
being made applicable to any area. Neither of the Acts however, unlike sub- 
stantive Acts, makes any reference to the territorial extent. They only amend 
the original Act. But even supposing that the rights affected by the principal 
Act as a result of the amendments can be correctly said to have been affected 
by the amending Acts themselves, and the amending Acts were made applicable 
to any particular areas what would be the position? If at all there is any 
territorial content so far as the earlier Act is concerned, it is to be found in s. 
16, whereby cl. (c) of s. 88(7) of the principal Act was amended by adding 
the areas within the limits of all the borough municipalities (other than those 
already within the clause), and cantonments. Section 16 of the amending Act, 
however, does not make itself or any part of it applicable to those areas but it 
makes the principal Act inapplicable to them. The amendment of the same 
section by the amending Act of 1955 (Act XIII of 1956) does not take any 
lands outside the scope of the principal Act, but, on the other hand, it brings 
some areas within its scope, which fact cannot be said to have affected the rights 
of any tenant. All other references to ageas appear to relate to the rights 
created as a result of the amendments made by the said amending Act. 


2 (1961) 64 Bom. L.R. 403, S.C. 
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However, such omnibus provision like the proviso in question at least with 
respect to the Amendment Act of 1955 is bound to create confusion. The pro- 
viso confines itself to the rights of the tenants only not being affected by the 
said Acts. It does not say anything about the rights created by the Acts in 
favour of the tenants. Now the anomaly that can be said to have been created 
would be this. The proviso speaks of all rights acquired by tenants on or 
after December 28, 1948. This would include the rights accrued by reason of 
the amendments effected by the Amendment Act of 1955 as well. Ilowever, 
such rights would not be affected by any amendments effected by the very Act. 
One illustration would suffice. Sections 32 to 32R create a right to automati- 
cally become an owner by deemed purchase, on the tillers’ day, but s. 48C which 
is the creature of the same Amendment Act of 1955 provides that nothing in 
those sections will apply to certain areas. The proviso to the very section 
says that no rights of a tenant shall be deemed to have been affected by reason 
of anything in the said two Acts. This would mean that s. 43C would be ren- 
dered nugatory if the proviso is to have full force, Was this contemplated by 
the Legislature? 

That is not however all. Fastening liabilities would also amount to affect- 
ing rights. Section 10A, which has been inserted by the amending Act of 1955, 
makes the tenant primarily liable to pay land revenue. Does it not affect his 
right? If so it may follow that the said section would be rendered ineffective. 
Even if this illustration is not considered to be quite happy, there is another 
aspect which may be interesting. Before the Amendment Act of 1955 was 
brought into force on August 1, 1956, a protected tenant was entitled to hold 
the land let out to him for ever (of course subject to certain contingencies speci- 
fied in the Act) on payment of rent regulated by the provisions of the Tenancy 
Act. The amending Act of 1955 affects that right by making the purchase 
compulsory. If the tenant fails or refuses to purchase he is liable to be sum- 
marily evicted. The proviso in question would mean that in spite of his refusal 
to purchase the lands, he would be entitled to hold the lands as before. Is it 
contemplated by the Legislature? Illustrations can possibly be multiplied, but 
it would be too cumbersome’ a task to examine all the numerous amendments 
effected by the Amendment Act of 1955. 

It may be suggested that the last twenty-two words of the proviso are not 
without purpose. It may be perhaps said that the effect of those words is to 
limit the operation of the proviso to the rights affected as a result of the said 
two Acts being made applicable to certain areas. The aspect of the applicabili- 
ty or otherwise of the said two amending Acts has been dealt with earlier. 
Moreover, there is a further difficulty in accepting the suggestion as corract. 
It is to be borne in mind that the last portion of the proviso consisting of the 
said twenty-two words on which the aforesaid suggestion might be based begins 
with the word ‘notwithstanding’ and not with the words ‘by reason of.’ If 
the latter words were used, something could have been said in favour of the 
suggestion. But the word ‘notwithstanding’ clearly indicates that the last 
twenty-two words are used in the sense of a non-obstante clause, That being so, 
it would make all the difference. The field of operation of the main provision , 
is not necessarily identical with that of the non-obstante clause. The field of 
the main provision may be wider or narrower than that of the non-obstante 
clause. If the non-obstante clause is intended to simply carve out some field 
out of the field covered by the main provision and provide for an exception 
with respect to such carved out field, the field of the non-obstante clause would 
be narrower. But a non-obstante clause is pressed into service in many eases 
when there is a conflict between two provisions of law whether in the same enact- 
ment or not. In such cases the extent of the field of the main provision and 
the non-obstante clause would depend upon the respective fields covered by the 
two conflicting provisions. If the field of the conflicting provision sought to 
be over-ridden by the non-obsiante clause is narrower than the other provision 
the field of the non-obstante clause would be necessarily narrower. On the 
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other hand, if the field of the provision to which a non-obstante clause is added 
is narrower than that of the other provision which conflicts with that provision, 
the field of the non-obstante clause will be wider, though the actual operation 
of the clause will be on the narrower field, and in such a case the main provision 
will constitute an exception to the provision sought to be overridden. In this 
ease the proviso has been held to be a substantive provision. The above sugges- 
tion, if accepted as correct, would have the effect of. cutting down the field of 
the main provision rather than overriding any other provision. 

If the sole object of the proviso in question was that adverted to by the full 
bench in the case referred to above, namely to revive the rights of the tenants 
on the lands included in el. (c) of s. 88(7) by the Amending Act of 1952, its 
proper place would have been below that clause and not below s. 430, and its 
proper form would have been a substantive section or clause. If the proviso 
is intended to preserve or revive any other rights it was necessary to study the 
same in detail and make clear provisions in respect thereof. It is not too late 
even now to undertake that task. 


Sections 43C & 88-AI. 

There is an apparent conflict between s. 43C and s. 88-AI of the Bombay 
Tenancy and Agricultural Lands Act, 1948. The former section was inserted 
in the Act by an amending Act of 1955 which came into force on August 1, 1956. 
The same amending Act enacted ss. 32 to 82R and those sections also came into 
force the same day. The latter provision, that is to say s. 88-AJ, was inserted 
by Bombay Act No. LXIII of 1958. 

Section 43C inter alia provided that ss. 32 to 82R, which relate to compulsory 
purchase by tenants of lands held by them as such, s. 388A, 33B, 38C, and s. 43 
which prevents alienations of lands purchased under the said provisions, would 
not apply to area within the limits of Greater Bombay. 

Section 88-AI is as follows: 

“88-AI. Where any land being land situate in any of the villages specified in Schedule 
IV was not included within the limits of the former municipalities of Malad, Kandivali, 
Borivali, and Mulund immediately before the first day of February 1957, and a tenant 
of the land would have been deemed to have purchased the land under section 32 but 
for the Government Notification in the Revenue Department, No. TNC. 5157/31/90-M, 
dated the 29th March 1957, issued under clause (b) of section 88 in respect of the said 
villages, such tenant shall, notwithstanding the said notification, be deemed to have 
purchased the land under section 32 on the relevant date specified in that section and 
the provisions of sections 32 to 32R and section 48 snau apply to such purchase accord- 
ingly.” 
Before that section can be pressed into service, the following conditions must 
be fulfilled :— 

(i) The lands must not have been included within ‘the limits of the former 
municipalities of Malad, Kandivali, Borivali and Mulund, immediately before 
February 1, 1957; i 

(ii) The tenants must be deemed to have purchased the land under s. 32, 
but for the notification; and 

(ili) The tenants must have been prevented from enjoying the benefit of 
such purchase by reason of the said notification being issued before the tillers’ 
day whereby the area comprising the twenty villages was ae outside the 
operation of the Tenaney Act as a whole. 

I£ these three conditions were fulfilled, then the deemed paa would be 
effective and the provisions of ss. 32 to 32R and 43 would apply to the. lands 
within the limits of the said twenty villages in spite of the fact that the Tenancy 
Act was inapplicable to the said villages on the date of the deemed purchase. 

It is, however, noteworthy that all the twenty villages formed part of Greater 
Bombay on and before the date of the notification referred to in s. 88-AI. It 
is further noteworthy that on and before the date of the said notification, there 
were apparently two provisions exempting those villages from the operation 
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of the provisions of the Tenancy Act, relating to the deemed purchase. The 
first provision was s. 43C which exempts the said villages from the operation 
of ss. 32 to 32R, and the other, the notification issued under s. 88(1)(b) which 
exempted them "from the operation of the whole Act including ss. 32 to 32R. 
This was the position on the tillers’ day—the principal date of deemed pur- 
chase. It is significant that s. 88-AI overrides the notification referred to there- 
in but not s. 43C, and hence s. 88-AI which lifts only one bar but not the other 
would be apparently rendered nugatory. 

In view of this apparent anomaly, it would be necessary to examine on what 
areas s. 43C exactly operated on the date of the notification and on the tillers’ 
day.. The term ‘Greater Bombay’ has been defined in two enactments. In the 
Greater Bombay Laws and the Bombay High Court (Declaration of Limits) 
Act, 1945, which has been responsible for constitution of Greater Bombay, the 
term is defined in s. 2(2) as follows :— 

“ ‘Greater Bombay’ means the areas for the time being specified in Schedule A;” 
Schedule ‘A’ to the Act originally consisted of two parts. Part I comprised 
the area of City of Bombay that is Bombay proper and Part II comprised the 
areas within the limits of the former municipalities of Bandra, Kurla, Ghat- 
kopar-Kirol, Parle-Andheri and Juhu, and twenty-eight other villages. There- 
after by amending Act VIII of 1950 the limits of Greater Bombay were further 
extended by adding fourteen more villages, which came to be incorporated in 
Part III of Schedule A. Further by amending Act XVIII of 1956 which came 
into force on February 1, 1957, the said limits were still further extended by 
adding thirty-four more ‘villages, which came to be likewise incorporated in 
Part IV of Schedule A. We are concerned with twenty of those thirty-four 
villages for the present purpose. 

If the definition referred to above can be rightly pressed into service for 
construing the term ‘‘Greater Bombay’’ in s. 430 of the Tenancy Act, the 
position would be simple. The words ‘for the time being’ used in the defini- 
tion would indicate that the definition is not static but changing with the in- 
crease or decrease of the area mentioned in Schedule A, and the term would 
answer the description of the area in that Schedule when the term falls to be 
applied. It is true that the words ‘‘from timè to time” would have been more 
appropriate to express that intention but it is submitted that the words actually 
used also signify the same meaning. If this position be correct then all the 
thirty-four villages in Part IV of Schedule A including the twenty villages in- 
eluded in Schedule IV to the Tenancy Act would be within Greater Bombay 
and would be outside the operation of ss. 32 to 32R by virtue of s. 48C thereof, 
as that provision is not overridden by s. 88-AI, though the notification referred 
to in that section is so overridden. By reason of this, s. 88-AI would be ap- 
parently rendered nugatory. 

However, there is a diffculty in interpreting s. 48C of the Tenancy Act in 
the light of the definition referred to above because s. 3(21) of the Bombay 
General Clauses Act defines the said term in a different manner. That defini- 
tion is as follows :— 

“(21) ‘Greater Bombay’ shall mean the areas specified in Schedule A to the Greater 
Bombay Laws and the Bombay High Court (Declaration of Limits) Act, 1945.” 

It is significant that the words ‘‘for the time being’’ are absent in the definition. 
Moreover, the definition does not adopt the definition in s. 2(2) of the afore- 
said Act of 1945, but only Schedule A to that Act. It may be noted that both 
the definitions were brought into existence by the same piece of legislation, 
namely, the Greater Bombay Laws and the Bombay High Court (Declaration 
of Limits) Act, XVII of 1945, and hence the difference in the phraseology can- 
not be said to be without any purpose. What that purpose might be would 
be the next question to be considered. When an Act refers to a provision of 
another enactment or uses a term defined in a General Clauses Act, that amounts 
to incorporation by reference. The reference is a short form ‘used for repro- 
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ducing the whole provision of the other Act, or the definition in the General 
Clauses Act in the piece of legislation under enactment. It is now well-settled 
that the repeal of the provision of an earlier Act referred to in the subsequent 
Act does not affect the interpretation of the said subsequent Act. This prin- 
ciple equally applies to the amendment of a referred provision after it is in- 
corporated in the referring provision, unless different intention is apparent. 
This would mean that when a term defined in the General Clauses Act is used 
in a statute, it would mean what the definition meant at the time when the said 
statute was passed. Thus the term ‘‘Greater Bombay’’ in s. 43C of the Tenancy 
Act must be interpreted to mean the areas“included in Schedule A to Act XVII 
of 1945, as it stood when s. 43C was inserted in 1955. Part IV of Schedule A 
did not form its part then, and therefore s. 43C was inapplicable to the thirty- 
four villages included in the said part. This would lead to the conclusion 
that ss. 32 to 32R were applicable to the said thirty-four villages including the 
twenty villages under consideration. 

Generally speaking also, when an area answering a particular description 
constituted under an enactment is referred to in an entirely different enact- 
ment such reference must always mean the description of the said area at the 
time it is referred to in a later enactment. Alteration of the area subsequent 
to the reference would not alter the meaning of the area referred to in another 
enactment. The scope and purpose of the two Acts may be entirely different 
and the reference in the subsequent Act may be only for the sake of convenience. 
Alteration of the area under the earlier statute may be thought expedient for 
the purposes of that statute, but it would not therefrom automatically follow 
that the alteration was considered expedient for the purposes of all the statutes 
in which the area described in the earlier statute may happen to have been re- 
ferred to. It cannot be said that an altering authority applies its mind to the 
purposes of all such statutes and does not cause alteration unless it finds the 
alteration in question necessary or expedient for the purposes of all the statutes. 
Of course all this would be subject to different intention being apparent. 

Fortunately certain material is available to indicate absence of such dif- 
ferent intention in the present case. The Tenancy Act of 1948 was wholly in- 
applicable to Greater Bombay in'its inception by reason of s. 88(/)(c) as ori- 
ginally worded. It remained outside its operation till the amending Act, XIII of 
1956, came into operation on August 1, 1956. At that time by virtue of aboli- 
tion of original cl. (c) and its substitution by an entirely different exemption, 
all lands in Greater Bombay (inclusive of those in the City of Bombay which 
were not within the scope of even the Tenancy Act of 1939) came within the 
mischief of the Tenancy Act of 1948. At that time Schedule A to Act XVII 
of 1945 consisted of only three parts, and did not include the areas included in 
Part IV, which formed part thereof on February 1, 1957. On August 1, 1956, 
though Greater Bombay as it then consisted of, came within the mischief of 
the Tenancy Act of 1948, the same Greater Bombay got double exemption from 
the Act—one from the provisions of ss. 32 to 32R and 43 by virtue of s. 483C 
and the other from the whole Act by virtue of Government Notification R.D. 
No. TNC. 5156/101965-F, issued under s. 88(/)(b) the same day, by which 
Greater Bombay area was reserved for non-agricultural and industrial develop- 
ment. It is noteworthy that the very day on which the thirty-four villages be- 
came part of Greater Bombay by reason of Part IV being added to Schedule A 
to Act XVII of 1945, the aforesaid notification was superseded by another noti- 
fication issued in its place on February 1, 1957, namely R.D. No. TNC. 
5156/169426-M by which exemption was confined to ‘the area comprised in 
Greater Bombay immediately before the commencement of the Greater Bombay 
Laws and the Bombay High Court (Declaration of Limits) (Amendment) Act, 
1936’, which came into foree on February 1, 1957. This itself may indicate 
that the term ‘‘Greater Bombay’’ in s. 43C was not intended to be understood 
as inclusive of the area in Part IV of Schedule A to Act XVII of 1945. 
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Moreover it is not necessary to speculate on the topic. There appears to be 
a proviso to the said Part IV of Schedule A, which is in the following terms :— 
“Provided that for the purposes of section 43-C of the Bombay Tenancy and Agricul- 
tural Lands Act, 1948 (Bom. LXVI of 1948), the expression ‘Greater Bombay’ in the 
said section shall not be deemed to include the villages specified in Part IV of thjs 
Schedule.” 
This would clearly show that the said thirty-four villages did not stand exempt- 
ed from the operation of ss. 82 to 32R even after February 1, 1957, by virtue 
of s. 43C and the said provisions would have been in force in the twenty villages 
in question on the tillers’ day if the notification referred to in s. 88-AI were 
not issued a couple of days before that day. Thus conditions (2) and (3) refer- 
red to above are satisfied with respect to the said twenty villages which are the 
subject-matter of the said notification, and therefore s. 88-AI is not rendered 
nugatory, but has the effect of reviving the operation of ss. 82 to 32R in the 
said twenty villages. Further the operation of the Tenancy Act of 1948 in- 
clusive of the said ss. 82 to 32R, never came to an end in regard to the rest of 
the fourteen villages in Part IV of Schedule A to Act XVII of 1945. 


One more general aspect has to be noted before parting with this topic. It | 


is always desirable that provisions of Jaw relating to a topic should be found 
at one place as far as possible, and not scattered at different places, so that 
those who have to deal with them can effectively know them. That everyone 
is supposed to know all the laws is only a legal fiction. What is meant by the 
above remarks in the present context is that the proper place of the proviso 
to Part IV of Schedule A to Act XVII of 1945 (incorporated by amending Act 
of 1956) is not where it stands, but 5. 43C of the Tenancy Act itself. It is to 
be noted that the proviso solely relates to that section and has nothing to do 
with any of the purposes of Act XVII of 1945. Incorporating the proviso at 
an improper and inconvenient place was bound not to easily come to the notice 
of the persons interested and has given rise to the above discussion. Not only 
that, it appears to have misled an eminent author of a treatise on Tenancy Law, 
as will appear from the following note, in Shri Gupte’s book on the Tenancy 
Act, (7th edition) at page 341: 

“Note—-The twenty villages marked* were reserved under sec, 88(b) for non-agri- 

cultural and industrial development by R. D. Notifn. No. TNC. 5157/31190-M, dt. 29-3-1957; 
see below. To the villages which are not so reserved the Tenancy Act would apply but 
being within the Municipal limits the provisions of secs. 32 to 32R and sec. 43 will not 
apply.” 
The words ‘the villages not so reserved’ in the above note would mean the rest 
of the fourteen villages in Part IV of Schedule A to Act XVII of 1945, and 
the words ‘‘Municipal limits’? would mean the limits of Greater Bombay or 
Bombay Municipal Corporation. It is to be noted that the edition in question 
was published three years after the proviso was enacted and the same error 
.has crept in, in the subsequent edition published two years later. 

It is, therefore, suggested that the proviso to Part IV of Schedule A to the 
Greater Bombay Laws and the Bombay High Court (Declaration of Limits) 
Act, (Bom, XVII of 1945), be removed therefrom and be inserted at a suit- 
able place in s. 48C of the Tenancy Act itself. 


GLEANINGS. 


DaMAGE CAUSED BY DANGEROUS THINGS 


Water, gas, electricity, and other ‘‘commodities’’ (as they have been called; 
see Devlin, L.J., in Longhurst v. Guildford, Godalming and District Waten 
Board [1960] 3 All E.R. 664, a case on the definition of ‘‘factory’’ in the Fac- 
tories Act, in which the word ‘‘article’’ in the statutory definition was under 
discussion) may be dangerous when collected in bulk. Where such potentially 
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dangerous things escape and cause damage, lability for such damage depends 
on many factors. Thus, there may have been negligence on the part of those 
responsible for storing, conveying, or otherwise dealing with the ‘‘com- 
modity’’ in question: and it is clear that the greater the quantity involved, 
and the higher the risk to others through the collection of such a quantity, 
the higher the standard of care that must be observed. In the absence of 
proof of negligence, however, i.e., in cases where the escape has resulted 
from some intervening, human, animal, or natural act or event which was 
neither foreseeable nor capable of being prevented by a reasonable man in the 
situation of the person or body responsible for the safekeeping of the ‘‘com- 
modity’’ in question, such liability as there may be will depend upon the appli- 
cation of the law relating to nuisance, or the doctrine of Rylands v. Fletcher. 
Though such liability is, in general, strict, the recent decision in Dunne v. 
North’ Western Gas Board ({1963] 3 All E.R. 916) shows that there are limits 
to the extent to which a non-negligently caused escape of water, gas, electricity, 
(or sewage for that matter: see Smeaton v. Ilford Corporation [1954] 1 All 
E.R. 923) ean result in liability for damage occurring in consequence. What 

” particularly emerges from this case, though admittedly, this is not entirely 
novel, is the distinction drawn by the law between private persons whose gas, 
water, ete. is the cause of the damage suffered, and undertakings sanctioned by 
Parliament, either because they are organised by and function under local 
authorities or nationalised industries or because they provide special services 
for the community even though the bodies concerned are commercial and profit- 
making in character. As the Dunne case illustrates the nature of the powers 
conferred by Parliament upon the body or undertaking whose liability is in 
question, and the extent to which and conditions under which any immunity 
from liability is granted to such body or undertaking, are vital issues, fre- 
quently depending for their resolution upon the correct construction of the 
relevant legislation. 

Unprotected Persons-——Even without proof of negligence (for which, of 
course, there would be liability) those who do not act under the shelter of a 
statutory authority or power, and collect, transport or otherwise make use of 
the dangerous commodities referred to above, may well be liable in nuisance if 
the commodity in question is being handled in such a manner as to provide a 
continuing threat of damage to neighbouring landowners (or others with an 
interest In adjoining land) and eventually by its escape causes such damage. 
For example, in Midwood & Co. v. Manchester Corpn. ((1905] 2 K.B. 597) the 
defendants’ system of electric lighting was defective, and eventually resulted 

- in an explosion which blew up the plaintiff’s adjoining premises. It was held 
that this was a nuisance, (The real question in the case, however, was whether 
there was any statutory immunity from liability for such nuisance)., There 
are many instances in the cases of such liability, particularly where water, gas, 
ete., are being dealt with in bulk, but also where only a domestic use was being 
made of the commodity: see, for example, Spicer v. Smee ([1946] 1 All E.R. 
489), where there was liability in nuisance for the negligent act of an indepen- 
dent contractor who caused a fire to start through the defective state of electri- 
eal wiring. 

A purely domestic use of such commodities, however, will not attract the 

operation of the doctrine of Rylands v. Fletcher (see Rickards v. Lothian [1911- 
13] All E.R. 71), unless there was increased danger from such domestic 
use in the particular circumstances because of the negligence of the oceupier 
of the premises who brought the water, gas, etc. onto the land in question (A. 
Prosser & Sons, Lid. v. Levy [1955] 3 All E.R. 577). From this it would 
appear that, so far as such things are concerned, t.e., things which are not in 
themselves out of the ordinary (as would be wild animals, nuclear reactors, or 
corrosive chemicals), it is only where they are being. collected in large quantities 
(or being transported. in bulk through pipes, wires, or similar means of con- 
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veyance) that there may be strict liability, under Æ ylands v. Fletcher for any 
damage resulting from an escape. If this is so, then, in respect of such liability, 
even more than nuisance, the position of bodies or organisations acting under 
statutory powers is special and of particular importance. 

One point, in this connection, arises particularly from the Dunne case. 
Under the doctrine of Rylands v. Fletcher, the person whose thing has escaped 
must have collected it on his land ‘‘for his own purpose’’. It has been sug- 
gested (by Denning, L.J., in Pride of Derby ete., Ltd. v. British Celanese, Lid. 
[1953] 1 All E.R., at p. 202), that local authorities, acting under statutory 
authority, do not come within the ambit of the doctrine of Rylands v. Fletcher 
so far as such things as sewage works: are concerned (and presumably, by 
analogy, waterworks and similar places and operations) because they are acting 
for the ‘‘general benefit of the community’’ rather than for their own purposes. 
This was ‘denied by Lord Evershed, M.R., in the same case and by Upjohn J., 
in Smeaton v. Ilford Corporation. In the Dunne case the same argument was 
put slightly differently and appears to have reteived the approval (albeit not 
particularly vigorous) of the Court of Appeal. Rylands v. Fletcher was dis- 
tinguished on the ground that there the damage was caused by an oceupier’s 
breach of his duty to his neighbour through the negligence of his independent 
contractor, whereas in Dunne v. North Western Gas Board (which involved an 
escape of gas from pipes owned by the Board) the escape was accidental, the 
gas was being transported by the Board under statutory powers, and the gas 
industry being nationalised it scarcely seemed ‘‘accurate to hold that this 
nationalised industry collects and distributes gas ‘for it own purposes’ ”. If 
this approach be correct, then, even apart from the question of statutory autho- 
rity, which will be considered below, there may be immunity from Rylands v. 
Fletcher liability where the dangerous thing is collected, transported and dis- 
tributed by a nationalised industry: (quaere whether this would also be true 
of a commercial company if such company is providing a service to the com- 
munity even though not under any statutory obligation to do so). 

Of course this would not exempt such industry from liability for negligence 
or nuisance. Only statutory powers and provisions might have such effect. It 
is necessary therefore to consider the extent to which an Act of Parliament may 
protect those dealing in bulk with gas, water, electricity and other potentially 
dangerous commodities from all these various forms of tort liability. 

Statutory Powers and Immunities—So far as the essential ingredients of 
liability for negligence, nuisance, or under the doctrine of Rylands v. Fletcher 
are concerned, there is no difference between private persons acting without 
statutory authority and local authorities, nationalised industries, or other 
bodies operating in accordance with the provisions of a statute empowering 
them to undertake the collection, use, conveyance or distribution of the dange- 
rous thing that is involved (except, possibly as regards the point mentioned 
earlier under Rylands v. Fletcher). However, the “fact that local authorities, 
ete., act under powers conferred on them by statute does make a difference to 
the number and scope of possible defences which may be available in actions 
based on tortious liability for damage caused by any escapes of a dangerous 
commodity. 

Everything here depends upon the precise words of the relevant statute and 
the way its language is construed by the Courts. This being 80, it would be 
difficult and unnecessary, to examine every case and every statute in the present 
article. However, there are some general principles which may be culled from 
the decisions as to the circumstances in which the defence of statutory authori- 
sation may effectively be raised. 

It was clearly established by three decisions of the House of Lords in the 
nineteenth century that, where Parliament has authorised the doing of some- 
thing which regults in causing damage to others, there is no lability for such 
damage unless what has been authorised has been performed negligently, i.e., 
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otherwise than by a reasonable exercise of the powers given by Parliament: see 
Hammersmith and City Rail Co. v. Brand ( (1969) L.R. 4 H.L. 171), Geddis 
v. Bann Reservoir Proprietors ( (1878) 3 App. Cas. 430), and Metropolitan 
Asylum District v. Hill ( (1881) 6 App. Cas. 193). However, another dis- 
tinction must also be drawn. There is a difference between powers which 
Parliament has directed mandatorily to be exercised and those which have been 
conferred upon some body or organisation to be exercised at their discretion. 
If the inevitable result of the exercise of powers which must be exercised is that 
damage is suffered by someone, there is no lability for such damage: the remedy, 
if any, is to claim such compensation as is provided for by the relevant statute. 
Thus in Cracknell v. Thetford Corpn. ( (1869) L.R. 4 C.P. 629) the defen- 
dants were given the power to render a certain river navigable. In doing this 
they eaused the river to overflow its banks to the plaintiff’s damage. There 
was no liability, since the defendants had done what they were empowered to 
do and had not omitted to do anything that they were obliged by the statute 
to do. On the other hand, if the powers entrusted are such as to render their 
exercise dependent upon the observance of reasonable care in their execution, then 
such powers can only be exercised to the detriment of others if the necessary 
reasonable care is taken. Hence in the Geddis and Hill cases, the relevant statutes 
could not be relied upon by way of defence to actions for nuisance, because the 
powers therein contained were not imperative but permissive, and therefore 
could only be exercised if reasonable care was taken by those granted the 
powers in question to prevent the occurrence of damage to others as a result. 


The distinction between absolute powers to commit nuisauces and other tor- 
tious acts and discretionary, relative or permssive powers, which may be exer- 
cised only if reasonable care is taken, is very well brought out in the discussion 
contained in the judgments in Hammond v. St. Pancras Vestry ( (1874) L.R. 
9 C.P. 316), a case coneerned with the blocking and overflowing of a sewer, in 
which a local authority was held to be protected by statute when the blockage 
was not and could have been known to them: ep. Stretton’s Derby Brewery v. 
Derby Corpn. ({1891-94] All E.R. Rep. 731), another sewage case, and Harrison 
v. Southwark & Vauzhall Water Co.;> ({1891-94] All E.R. Rep. 372), a case in 
which a water company were protected by statute when they caused nuisance by 
noise in performing certain work, since the authority given the water company 
by the statute entailed doing everything reasonably necessary for its completion 
and no lack of reasonable care had been shown on the part of the company. A 
similar result followed in a more recent sewage case, Smeaton v. Ilford Corpo- 
ration (supra). 

So far as Rylands v. Fletcher liability is concerned, the case of Green v. 
Chelsea Waterworks ({1891-94] All E.R. Rep. 543) shows that the same princi- 
ples can apply as in nuisance. It would seem, therefore, that, as long as the 
defendant was doing what he was authorised to do, and was not guilty of negli- 
gence in its performance, statutory authority is a complete answer to any action. 
But this apparently straightforward doctrine is not as simple, or as overall in 
its application, as might at first sight appear. For there are dicta and decisions 
which throw some doubt upon its universality and force. These dicta and deci- 
sions caused the Court of Appeal in the Dunne case to consider very carefully 
whether the statutes which empowered the defendants in that case to conduct 
water undertakings, sewers and the supply of gas through gas mains could be 
so interpreted as to render the defendants immune from liability in nuisance 
or under the doctrine of Rylands v. Fletcher. 

Liability despite Statutory Authorisation— In Midwood v. Mayor of Man- 
chester (supra) the defendants relied on an order made under statute by which, 
although they were given power to provide electric lighting, they were not exo- 
nerated from criminal or civil liability for any nuisance caused by them. This 
was construed as meaning that they were only entitled to do what the order per- 
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mitted and claim immunity if it could be done without causing a nuisance. In 
ihe event of a nuisance resultiug from performing what was authorised, they 
would be liable. As Romer, L.J., said ([1905] 2 K.B., at p. 609), they had no 
express or implied authority to allow a leakage of electricity from their mains 
so as to cause an explosion. 


This was followed in Charing Cross, West End‘and City Electricity Supply 
Co., Ltd. v. London Hydraulic Power Co. ({1914-15] All E.R. 85), where 
ihe defendants were held liable for an escape of water from their mains which 
damaged the plaintiffs’ electric cables. Liability was founded both on nuisance 
and on the doctrine of Rylands v. Fletcher. The statute relied on by the defend- 
ants contained a similar clause about liability for nuisance as the order involved 
in Midwood’s case. It was held that, as in the earlier case, this meant that 
there was liability for a nuisance caused by the defendants’ exercise of their 
statutory powers with regard to the conveyance and provision of a water sup- 
ply. In this respect, the decision in Green v. Chelsea Waterworks (supra), was 
distinguished on two grounds. First, the earlier case involved a statutory duty 
to provide water, whereas in the Charing Cross case the defendants had only 
a permissive power to do so. Secondly, the Chelsea case involved the carrying 
of water at high pressure, inevitably cArrying with it the risk of damage to 
others, which meant that Parliament must have authorised the andertaking of 
such a risk, thereby guaranteeing the defendants immunity from liability for 
dangers emerging from such risk, in accordance with the principles enunciated 
above. On the other hand, in the Charing Cross case, there was no such autho- 
risation of any high pressure though the conveyance of water was permitted. 
Thus, the Charing Cross case curtailed the effect of the language of Lindley, 
L.J., in the earlier, Chelsea case, as Upjohn, J., recognised in Smeaton v. along 
Cor Dn, and as the Court of Appeal accepted in ‘the Dunne case. 


Hence, in the Dunne case, where again the statute dealing with the Gas Board 
contained a saving or nuisance clause in the same terms as those involved in the 
Midwood and Charing Cross cases, the Court of Appeal held that this did not 
result in liability for the inevitable consequences of the performance of a man- 
datory obligation. Only if the causing of damage was not. reasonably incidental 
to the fulfilment of a statutory power, and the statute in question preserved 
liability for nuisance, would there be liability for any nuisance caused by the 
body granted the power in question. 


In this respect the Charing Cross case was distinguished in Dunne v. North 
Western Gas Board, as regards the liability both of the Gas Board and the Liver- 
pool Corporation who operated the water supply. The power of the Gas Board 
was mandatory, not permissive: and the damage was not caused by the Gas 
Board’s act, but by the intervention of some external cause, namely the leakage 
of the water from the Corporation’s water main. The power of the Corpora- 
tion was permissive (as in the Charing Cross case), but there was no section in 
the Liverpool Corporation Waterworks Act (the governing statute) which re- 
tained liability for nuisance: hence there was no liability in the absence of neg- 
ligence, of which there was no proof in the instant case. 


Thus, it would appear that, where statutory authorisation is relied on as a 
defence to an action for nuisance or under the doctrine of Rylands v. Pletcher 
particular attention must be paid by the Court not only to the nature of the 
powers given to the defendant, but also to the issues of negligence, causation, 
and whether the statute involved makes the commission of nuisances or escapes 
of dangerous things an acceptable risk to be taken in pursuing the purposes of 
the undertaking. What the Dunne case makes clear is that despite statutory 
anthorisation to do certain things involving danger to the public, there may yet 
be litbility in tort for damage caused: but, it would appear, such liability will 
not be as strict as liability in nuisance and under the doctrine of Rylands v. 
Fletcher usually is-—L.J. 
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DAMAGES: PERSONAL INJURIES 


Tue traditional view of English law that damages are given to compensate 
for all the harm actually done was affirmed by the House of Lords in H. West 
& Son, Lid, v. Shephard ([1963] 2 All E.R. 625), a new leading case on the 
assessment of damages for personal injuries. While a money award can be 
calculated so as to make good a financial loss, it is obviously impossible to 
equate money with human suffering or personal deprivations, and all that the 
Courts can do is to award sums which must be regarded as reasonable compen- 
sation. ‘‘By common assent’’, Lord Morris of Borth-y-Gest observed in the 
Shephard case (at p. 631), ‘‘awards must be reasonable and must be assessed 
with moderation. Furthermore it is eminently desirable that so far as possible 
comparable injuries should be compensated by comparable awards”. In Morey 
v. Woodfield, (1963) 3 All E. R. 538, a young girl had suffered spinal injury 
in a motor car collision caused by the negligence of the Selenide: and permanent 
quadriplegia had ensued. The jury assessed the damages at £ 50,000, and the de- 
fendant’s appeal was dismissed by the Court of Appeal on February 12, 1962. 
This was a jury case, as was the earlier of Baird v. Thompson where the High 
Court’ of Northern Ireland awarded £48,500 damages to a young woman who 
had suffered a spinal injury which caused a total permanent paralysis of all 
limbs. In Warren v. King ([1963] 3 All E. R. 521) the facts were almost identical 
with those in Morey v. Woodfield, yet the Court of Appeal allowed the defen. 
dants’ appeal from an award of £ 50,000 damages on the grounds that the 
Judge’s summing-up to the jury with regard to the plaintiff’s expectation of life 
was too favourable and that the jury had not been directed that it was their duty 
to be moderate in awarding damages for personal injuries, in the sense of 
holding a fair balance between the parties. In the event a new trial on'the 
issue of damages only was ordered. 

On reading the judgments in Warren v. King (supra) it would appear that 
the award of £50,000 in Morey v. Woodfield constituted the highwater mark 
in the assessment of damages for spinal injuries causing permanent paralysis. 
Baird v. Thompson was not cited to the Court. Pearson, L.J., conceded that 
the assessment in Morey’s case was one which could be made by twelve reason- 
able men, yet ‘‘it was very high and only just failed to reach the point at 
which this Court should intervene’’, but Sellers, L.J., indicated that in cases 
of this kind a verdict of £50,000 was excessive to the extent of £15,000 to 
£20,000. By virtue of R.S.C.Ord. 58 r. 10(2) a new trial may be ordered 
on the ground of misdirection if,’in the opinion of the Court of Appeal, some 
substantial wrong has thereby been occasioned; thus, the distinguishing feature 
between Morey v. Woodfield and Warren v. King is that in the former case 
there was not, while in the Jatter case there was, a misdirection in the sense that 
the jury did not receive a suitable direction as to the need for moderation. It 
is idle to speculate whether the jury’s verdict would have been the same had 
there been no defect in the summing-up. One sad consequence is that, unless 
there is an agreement between the parties, a new trial will mean further costs, 
which may well be substantial and which may have to be borne by the infant 
plaintiff. Perhaps further thought could be given to the problem of devising 
a scale classifying injuries and showing the degree of disablement caused thereby 
so as to arrive at some figure representing a fair basis of assessment. This is 
done, rather elaborately, in France in a Guide Bareme des Invalidites, and 
also in Belgium in the Bareme Officiel Belge des Invalidites, published in 1947, 
and we understand that similar schedules are in use in the United States of 
America.—L.J. 


FINGERPRINT IMPRESSIONS OBTAINED WITHOUT GIVING CAUTION 


In Callis v. Gunn, 113 L.J. 789, the appellant appealed by way of Case Stated 
from a decision af justices for the county of Oxford, sitting at Bicester, who 
dismissed an information preferred by the appellant against the respondent 
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charging him that on a date unknown between July 20, 1962, and November 9, 
1962, he did steal a sum of money, the property of the South Eastern Gas Board, 
within a dwelling-house, contrary to s. 13 of the Larceny Act 1916. 

A few days after G. had slept for a night in a room containing a slot gas meter, 
examination of the meter showed that some £7 in cash was missing therefrom. 
G. was arrested and taken to the police station. He refused to make a state- 
ment. A detective constable said to G., when he was in custody at the police 
station, ‘‘I want to take your fingerprints. All right?’’ G. replied ‘‘Yes’’, 
and gave his fingerprints without objection. He was not cautioned before his 
fingerprints were taken that he need not give them. At the hearing of an in- 
formation against G. for stealing £7 the magistrates declined to admit evidence 
of his fingerprints. . 

It was held by the Divisional Court that the evidence was not a confession, 
the Judges’ rules had no application, and there was no necessity for a caution 
to be given before fingerprints were taken; accordingly, subject to the exercise 
of the Court’s overriding discretion to reject evidence that would operate un- 
fairly, as where it was obtained oppressively or by a trick, evidence of G.’s 
finger impressions being relevant, was admissible (dicta of Lord Goddard, C.J., 
in Kuruma, Son of Kani v. R. [1955] 1 All E.R., at pp. 239, 240, applied; 
dictum of Scott, L.J., in Dumbell v. Roberts [1944] 1 All E.R., at p. 330, not 
followed).—L.J. 


MEASURE or DAMAGES: Cost or Car REPAIRS EXOEEDING MARKET VALUE 


In Darbishire v. Warran, 113 L.J. 705, the defendant appealed to the Court 
of Appeal against the assessment of damages by the county court Judge on the 
plaintiff’s claim, liability being admitted, for damage done to his motor car. 

The plaintiff was the owner of a Lea Francis 1951 shooting brake, which he 
kept in good repair. In July, 1962, the car was damaged by the negligence of 
the defendant. The market value of the car at that time was £85, and the 
plaintiff received £80 compensation from his insurance company. Notwith- 
standing that the plaintiff was advised that the repair of the car was unecono- 
mic, he had it repaired at the cost of £192. It might have been difficult to find 
a similar Lea Francis shooting brake on the market, but other similar estate 
cars could be had for £85—£100. The plaintiff did not attempt to find a simi- 
lar car in the market. He claimed as damages from the defendant the difference 
between the repair costs and the compensation received from the plaintiff’s in- 
surance company. 

It was held by the Court of Appeal that the plaintiff had not, as between him- 
self and the defendant, taken all reasonable steps to mitigate the damage ac- 
cording to the practical business or economic point of view, as the car was not 
an irreplaceable article; accordingly the damages should be assessed on the 
basis of the market price, not on the higher cost of repairing the damaged 
car.— Ld. : 


Crue Booms 


Boru in England and America the steady increase in crime must have 
affected the legal ‘‘image.’’ To the criminal, of course, the law and the lawyers 
represent the enemy. To the law-abiding they represent a sea-wall against the 
crime wave which is not holding as well as it used to. It is revealed that} in 
the United States crime is increasing four times as fast as the population. 
Last year for the first time the number of serious crimes reported rose beyond 
the two million mark, with the teenagers, well in the lead in the new way 
of life, accounting for 62 per cent. of the car thefts, 51 per cent. of the lar- 
cenies and 49 per cent. of the robberies. Evidently what the indulgent over 
here call ‘‘the new morality’’ is catching on in a big way and is not confined 
to a new approach to the perennial problems of sex. The principle of private 
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property is also taking a severe nou-ideological beating. Meanwhile a 
nostalgic memory .of the fathers of the new dispensation, the great 
Chicago gang lords of the epic days of Al Capone, was revived by the news 
that Tony Accardo, once the great man’s bodyguard and eventually his heir, 
was intending to sell off his million dollar mansion in River Park and to auc- 
tion his personal effects, his solid onyx bath, his silver champagne fountain, 
electrically operated, his gold plate and his bullet-proof automobiles, 
but apparently his wife, misliking the vulgarity of souvenir hunters, 
vetoed the proposal. It seems that even in æ crime boom the top rewards are 
not what they were for Mr. Accardo. He is reported to have said that ‘‘times 
have changed and I can’t afford to live in the manner I was accustomed to.’’ 
Still, let us end on a more cheerful note. The American scene can be relied 
upon to provide a freshness and originality more rarely found in the tradition- 
alist countries of Europe. There is all the aptness of the best sort of ‘‘palm 
tree justice’’ in the method of the Texan judge, dealing with two sixteen-year-olds 
who amused themselves dropping stones from a bridge on fast-moving cars be- 
low; he sentenced them to work in the emergency ward of a hospital. Then there 
was the Mississippi judge who gave a man who had thrown an empty beer can on 
the road the choice of sixty day’s imprisonment or two days of litter collection in 
the streets. But such simple, though splendidly direct, treatment was scarcely ap- 
licable to the fourteen-year-old genius who, as an official of the Middletown Juve- 
nile Bureau observed, ‘‘might grow up to be a millionaire inventor or a master- 
mind crook.’’ Because he was fed up, lonely and unoceupied he invented a 
device to make long-distance telephone calls free of charge. He then amused 
himself by ringing up Scotland Yard with a fictitious account of gem smuggl- 
ing, and later he got through to the Kremlin; Heaven knows what he might 
have told Mr. Khrushchev. The telephone company were alerted by certain 
unexplained clicks on the line. They are keeping the invention a secret. ‘‘It 
is a fantastic device,” they said, ‘‘and we obviously can’t reveal it.” The court 
said: ‘‘It is up to us to straighten him out.’’ But how do ordinary, well mean- 
ing people ‘‘straighten out’’ a genius? He might tie them in knots—S. J. 


Sıx Penn’orto WRITS 


We like to thiuk that our courts present a microcosm of British life. It is 
right, therefore, that they should concern themselves from time to time with 
that most characteristic institution, fish and chips. Life is not (if we may be 
excused the mixed gastronomy) all milk and honey for fish and chips. Mr. 
Justice Cross granted an injunction to prevent their being sold on Clarence Pier, 
Southsea, this summer. The landlord of the shop successfully restrained his 
tenant because the smell in hot weather, and the paper left by customers on 
other parts of the pier, created a nuisance. Its smell has given this national 
eating habit a special place in town and country planning law: a fried fish 
shop is excluded from the general permission for the change of use of retail 
shops given by the Town and Country Planning (Use Classes) Order, 1950 
(as amended). The tussle over the proposal to open a fish and chip shop, sure- 
ly a powerful foree for greater democracy, in Eton High Street is not quickly 
forgotten. In a more unusual case earlier this year, fish and chips featured as 
a counterclaim. The plaintiff in the Peterborough County Court claimed - 
£95 10s. as the balance of money lent. The defendant counterclaimed £91 
for fish and chips supplied three times a week for four years. at 2s. lld. a 
time, not unreasonable on the face of it. The counterclaim failed because the 
defendant did not appear to present any evidence. Such is the grip of fish 
and chips on our way of life that it is, perhaps, strange that our legal pro- 
cedure has not been more influenced. Would it be so surprising to find outside a 
court of the Chancery Division on motions day a notice reading: ‘‘Injuncting 
Today’’I—S.J. 
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COMPUTATION of True: ‘‘Forrawirs’’ 


_ Ix strictness the word ‘‘forthwith’’ means immediately, but, as was pointed 
out in Roberts v. Brett ( (1865) 11 H.L. Qas., at p. 355, per Lord Chelmsford), 
in a contract, and the ordinary transactions of life, ‘‘forthwith’’ means without 
delay or loss of time, or, in other words ‘‘as soon as reasonably possible’? (Stmp- 
son v. Henderson (1829) Mood. & M. 300). When an act is required by statute 
or by rule of court to be done ‘‘forthwith’’, regard must be had to the object of 
the provision and the circumstances of the case. In Re Muscovitch ([1939] 1 
All E.R. 135), however, the Court of Appeal came regretfully to the conclusion 
that ‘‘forthwith’’ may be synonymous with ‘‘at once’’, holding that a copy of 
a notice of appeal in a bankruptcy case was not ‘‘sent forthwith’ to the re- 
gistrar of the court appealed from, where three days were allowed to expire 
between the entering of the appeal and the sending of the notice. In a more 
recent Canadian authority, R. v. Cuthbertson ([1950] Ex. C.R. 88) O’Connor, 
J., stated again quite generally that ‘‘where the word ‘forthwith’ occurs in a 
statute it has usually been construed as meaning within a reasonable time in 
view of the circumstances of the case and of the subject matter’’, and much the 
same view was taken by the Judicial Committee of the Privy Council in Sameen 
v. Abeyewickrema ((1963] 3 All,E.R. 382). There the point at issue was whe- 
ther a notice of tender of security for costs of appeal had been given ‘‘forth- 
with’’ by the appellant, as required by s. 756 (1) of the Civil Procedure Code 
of Ceylon, and in the opinion of the Privy Council it was not right to construe 
the word ‘‘forthwith’’ as meaning on the same day: ‘‘Their Lordships do not 
propose to attempt to define ‘forthwith’. The use of the word clearly connotes 
that the notice must be filed as soon as practicable, but what is practicable must 
depend on the circumstances of each ease.’’—L.J. 


Court “‘Nort Property Constirurep’’ 


ÅTTENTION should be drawn to recent observations made by Sellers L.J. on 
noticing that the solicitors to the parties were not present in court at the begin- 
ning of the hearing of an appeal. His lordship said he did not regard the court 
as being properly constituted if the solicitors were not present. The practice of 
solicitors not being in court when their cases were called on would not be tole- 
rated. In this case the court adjourned for five minutes, and the learned lord 
justice said that if the solicitors concerned were not present when the court re- 
sumed it would have to consider what course to adopt. According to the note in 
The Times, to which we express our indebtedness for the information, when the 
court resumed, representatives of the solicitors to both parties were present.—L.T. 


Š REVIEWS. 


The Law of Bribery and Corruption. By R. K. SOONAVALA, B.A. (Hons.), LL.B., 
District and Sessions Judge (Gujarat Judicial Service). Bospay: N. M. 
Tripathi (P) Ltd., Princess Street. Lonpon: Sweet and Maxwell Ltd., 11, 
New Fetter Lane. 1964. Roy 8vo. Pages xl + 600. Price Rs. 25. 


Tue Legislature realised that the existing law relating to bribery and corrup- 
tion was inadequate to meet the exigencies of the times and to prevent rampant 
corruptign among public servants. The intention of the Legislature was two 
fold. On the one hand, the punishment for offences relating to bribery and cor- 
ruption was sought to be made more deterrent. On the other hand, it intended 
to provide a speedy procedure for the disposal of such cases. Hence they 
passed the Prevention of Corruption Act, 1947. The absence of an all 
comprehensive and all embracing book on this important branch of law has 
prompted the learned author to write this book. The law on this subject is not 
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to be found in one statute but is spread over in various Acts and enactments. 
The learned author has made an attempt to collect the law and digest it in one 
volume. The work is divided into eight Parts, Part I deals with the Prevention 
of Corruption Act with commentary; Part II with offences by public servants 
as laid down in the Indian Penal Code; Part III with the law relating to criminal 
conspiracy for taking bribe; Part IV with the offence of attempt to take bribe; 
Part V with the offence of abetment in the taking of bribe; Part VI with the 
Criminal Law (Amendment) Act, 1952, with commentary; Part VII with prac- 
tice and procedure and Part VIII with model forms of depositions in bribery 
and corruption cases. The book is meant as a theoretical and analytical study 
of the whole law on the subject. It deals exhaustively with the duties, functions, 
rights and privileges of Special Judges, Publie Prosecutors handling bribery and 
corruption cases, and Police Officers making investigation in such cases. In 
order to make it useful ‘in the conduct of cases, model forms of charges, model 
forms of sanction for prosecution, model forms of depositions of complainant, 
‘Panch’, cte. have been incorporated at appropriate places. Conflict of law has 
been indicated and wherever possible the correct view of the law is shown. The 
` book will be of much help to those persons who have to administer or assist in 
the administering of this important branch of law. 


The Minimum Wages Act,1948. By A. W. KANMADIKAR, B.A., LL.B., Judge, Labour 
Court. InporE Crry: Wadhwa & Company, 27, M. G. Road. 1964. Roy 8vo. 
Pages viii + 519. Price Rs, 21. `’ 


Tue Minimum Wages Act was placed on the statute book in the year 1948. 
During the last ten years it has developed mainly through the judgments of the 
Supreme Court and High Courts. Looking to the importance of the Act and 
the various decisions of the Supreme Court and High Courts, the learned author 
has felt the need of bringing all the possible information on the subject at one 
place. This work is bound to be useful to practitioners in general and Courts in 
particular. 


Indian Law of Marriage and Divorce. By Kumup Desai, N.A., BARRISTER-AT 
LAW. Boaray: Popular Prakashan, 35 C, Tardeo Road. 1964. Demi 8vo. 
Pages xli + 376. Price Rs. 19.50. 


Tuis volume surveys the law as per the different systems—the Special Marriage 
Act, 1954, the Hindu Marriage Act, 1955, the Mahomedan Law of Marriage and 
Divoree, the Parsi Marriage “Act, 1936, and decisions on Jewish Marriage and 
divorce. The right of restitution of conjugal rights, judicial separation, divorce 
and nullity of marriage, maintenance and custody have been carefully dealt 
with. This book for the first time brings together under one cover the separate 
marriage laws of the different ethnic stock of the country. It will serve as a 
stepping stone to a unified Indian Law of Marriage. This is a very useful and 
valuable guide dealing with marriage laws of different communities. 


The Law of Sedition in Indie. Prepared under the auspices of the Indian Law 
Institute, New Delhi. Boarsay: N. M. Tripathi (P) Ltd., Princess Street. 
Lonpon : Sweet & Maxwell Ltd., 11, New Fetter Lane. 1964. Rey 8vo. Pages 
xii +- 92, Price Rs. 8.50 uP. 

Tuts book on ‘‘The Law of Sedition in India’’ has been prepared by Shri D. 
Gopalakrishna Sastri, at present Reader in Law, Andhra University, Waltair. 
The learned author gathered part of the materials for this book from the National 
Archives. The commentary has been carefully worked out and the bool is bound 
to be useful to the profession at large. - 
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JUSTICE, LAW AND PRECEDENTS.* 


THE subject of this paper is Justice, Law and Precedents. The views I ex- 
press here are my personal views formed after anxious thought, and I alone am 
‘responsible for them. If they are critical, their purpose is essentially construc- 
tive. 

It is a general belief that the Judges alone are concerned with justice whereas 
advocates are concerned only with a successful or unsuccessful attempt to earn 
money. I hold this view to be fundamentally unsound. Advocates are not, or 
should not be, less passionately devoted to justice and fair-play, than are the 
Judges. If this were not so we would face disaster, for the advocate of today is 
the Judge of to-morrow, and a life-time’s indifference to, or neglect of, justice 
and fair-play cannot be made good by crossing over from the Bar to the Bench. 
I said that I hold the view to be unsound, but it may well prove to be sound if 
we do not realise the stark fact that fair, forceful, fearless, and competent ad- 
vocacy on the one hand, and calm, dispassionate, fearless and competent admini- 
stration of justice on the other, are not gifts showered upon us by a kind provi- 
dence or by an accident of history. They are prizes to be won only by unremit- 
ting effort and stern resolve. 

The justice with which I am concerned today is not justice in its philosophi- 
cal or jurisprudential aspect. It is the justice dispensed daily in our Courts by 
Judges with the help of advocates; it is, therefore, justice according to law, 
using the tools of statutory interpretation and judicial precedents. How does 
this justice work today? Instead of answering this question myself, in the first 
jnstance, let me give you four pronouncements which between them span a period 
of over 12 years. 

On December 24, 1950, addressing the U.P. Lawyers’ Conference, the 

Attorney-General of India, Mr. Setalvad, said, among other things: 
; “...It is, I think, generally felt that our standards both in respect of efficiency as 
well as ideals have of late deteriorated. It is said that the practitioner of to-day on an 
average lacks the thoroughness, the labour, the skill and even the integrity of his counter- 
part of ten or twenty years ago. This decline in the efficiency of the Bar is said to be 
reflected in a deterioration in the calibre of the Bench.” ((1951) 53 Bom. L.R. (Journal) 
p. 19), 

On September 25, 1958, replying to the reference made by the Bar on his re- 
trement Chief Justice Chagla said: 

..I may be told that a Judge should have no bias, and that he should decide ac- 
cardine to law. That is perfectly true. We have taken our oaths, and I hope we are 
true to our oaths. Ultimately, whatever sympathy we may show, the decision must 
be according to law and not according to sympathy. We also realise that it is for 
the Legislature to lay down the policy, and it is for the Judges to interpret that policy. 
But the outlook and the approach of the Judge must, to a large extent, help him to 
mould the law by interpreting it in one way or the other, A very great American Judge 
—one of the greatest Judges, Mr. Justice Holmes—always used to say that in most cases 
he could decide a case either way and it was a matter of balance. He says that it 


*A paper read by Mr. H. M. Seervai, Advocates’ Association of, Western India on 
Advocate General of Maharashtra, before the November 22, 1963: Centenary Lecture Series. 
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was there that the inarticulate major premise of the Judge came in; it was there that 
the bias of the Judge expressed itself.” ((1958) 60 Bom. LR. (Journal) p. 153). 

In March 1963, Mr. Gupte, the Additional Solicitor-General, after referring 
to the judiciary, said: 

“Litigants are increasingly turning away from courts in this country with a feeling 
that justice was not only not done but did not even appear to be done.” 
and again: 

“A Bar which does not make itself felt, does not have a spine, will not serve the 
end we desire. It is in this quality of fearlessness that we are most lacking.” 

Finally, on October 12, 1963, inaugurating the Centenary Celebration of the 
Advocates’ Association of Werstern India, Mr. Justice Gajendragadkar said: 

“We often hear public criticism these days in regard to what is described as the 
crisis of character. Fortunately, public confidence in the administration of justice is 
unshaken but the common citizen in the country has become watchful and vigilant, and 
so it is our duty to see that the administration of justice is fair, impartial and fearless.” 

When Law Officers feel obliged to speak, as Mr. Setalvad and Mr. Gupte spoke; 
when a most distinguished Chief Justice feels obliged to raise the question of 
judicial bias in a farewell speech, and to express a hope that Judges are true 
to their oaths; when a distinguished Judge of the Supreme Court refers in terms 
of understatement to the common citizen having become watchful and vigilant 
of the administration of justice, it is fair to conclude that all is not well with 
the administration of justice. What contribution of thought, suggestion or 
effort can we make to regain lost ground? 

In this paper I have tried to make a contribution, however small, of thought 
and suggestion, and I start with law and precedents for they meet us the mo- 
ment we enter a Court of law. In my opinion, which I know is widely shared, 
the greatest impediment in the administration of justice in our country today 
comes, paradoxically enough, from the genuine desire of Judges to do justice ac- 
cording to their lights in each individual case by subordinating law to justice. 
The Judge’s heart bleeds for the triumph of what he considers to be wrong; so 
he lays down the law which will secure the triumph of right and when he has 
done so he naturally looks upon the day’s work as well done. If the power 
were given to him to follow the law he has laid down into the homes which it 
will enter, he might be horrified to discover countless innocent hearts bleeding 
because of that law; for a law which is meant to defeat a near fraudulent plain- 
tiff is equally effective in defeating the most blameless plaintiff, or in deterring 
him from coming to Court. Let me give you an example from life. A disci- 
plinary inquiry was held against a government servant, X, charging him with 
corruption. Four witnesses at the inquiry said that they knew X and had 
seen him, a statement which X denied, and which the four witnesses subsequent- 
ly retracted as having been made under coercion. The charge of corruption 
broke down but, even so, X was dismissed on the ground that he had falsely stated 
that he had neither seen nor known the four witnesses. X filed a writ petition 
and one of the kindest and most justice-loving of Chief Justices held the dis- 
missal void, on the ground first, that there can be no cross-examination without exa- 
mination-in-chief, and since at the inquiry witnesses had not been examined-in- 
chief but had merely confirmed the statements they had made previously, and 
as the petitioner had then cross-examined them there was no proper cross- 
examination. Secondly, that no tribunal ean act on retracted statements. If 
this story ended here justice was done for it was quite absurd to dismiss X 
when the charge of corruption had failed. But the story does not end here. 
There were countless inquiries against government servants some in progress, 
some completed in the first instance, some under appeal, some in revision. These 
servants had no grievance that they were asked to cross-examine without any 
examination-in-chief. Their grievance was against the appreciation of the evi- 
dence, or the reasoning of the inquiry officer or the punishment inflicted. So, 
the law which had shielded a government servant from a high handed dismissal 
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now smote countless government servants who were faced with fresh inquiries 
started all over again, faced with the anguish of going over the same weary 
round with the family budget unbalanced for many more months to come be- 
cause of suspension pay. It is cases such as these that led Mr. Megarry Q.C. 
to say in his Hamlyn Lectures: 

“Let the law to be laid down be mass-produced for the millions and not hand- 
tailored to the incomplete moral shapes of the individual litigants. The danger of yearn- 
ing after the merits in a court of law is that what emerges tends to be neither true law 
nor true justice; and the Greeks were not alone in having a word for this.” (Lawyer 
and Litigant in England, p. 156.); 
and Mr. Justice Holmes said much the same thing when he wrote to his friend 
Mr. Wu: 

“I have said to my brethren many times that I hate justice which means that I 
know if a man begins to talk about that, for one reason or another he is shirking think- 
ing in legal terms.” . ; 

Is this a plea for a Judge doing injustice? It is no such thing. It is a plea 
for the Judge administering justice according to law. In an interesting lecture 
to which we listened the other day, we were told on the authority of Lord 
Denning that justice according to law raises the question: Is the emphasis on 
justice or is it on law? With respect, what does this inquiry mean? If 
“Justice” and ‘‘justice according to law’’ pointed to the same conclusion there 
is no problem to solve. But if they conflict and do not point in the same direc- 
tion, which is to prevail in the last instance? I say, in the last instance, be- 
cause there are many ways open to a Judge to try to make justice prevail short 
of making bad law. First, there is his high position and authority and if in 
language of moderation he calls attention to the moral aspect of the case he 
will ordinarily have the assistance of counsel on both sides to make the right 
prevail. If this fails, there is the sanction of publie opinion for the party whose 
case lacks merit must know that in upholding his case the Judge will not hesi- 
tate to point to the moral aspect of it in his judgment. But if all this fails 
there is no scope for preferring justice to justice according to law for Judges 
swear to uphold the Constitution and the laws. That this is the correct ap- 
proach can be seen from the following citations: 

In West Virginia State Bd. of Edu. v. Barnette! Mr. Justice Frankfurter began 
his dissent with the words (p. 1642) : 

“One who belongs to the most vilified and persecuted minority in history is not 
likely to be insensible to the freedoms guaranteed by our Constitution. Were my purely 
personal attitude relevant I should wholeheartedly associate myself with the general 
libertarian views in the Court’s opinion, representing as they do the thought and action 
of a lifetime. But as judges we are neither Jew nor Gentile, neither Catholic nor agnostic. 
...Ags a member of this Court I am not justified in writing my private notions of policy 
into the Constitution, no matter how deeply I may cherish them or how mischievous I 
may deem their disregard....It can never be emphasised too much that one’s own 
opinion about the wisdom or evil of a law should be excluded altogether when one is 
doing one’s duty on the bench. The only opinion of our own even looking in that direc- 
tion that is material is our opinion whether legislators could in reason have enacted 
such a law.” 

In Bunting v. Thorne R.D.C.*, a High Court Judge in England began to take a 
strong view about a case while the plaintiff’s counsel was opening it. He fre- 
quently interrupted counsel’s speech, with comments critical either of the 
plaintiff or the counsel, When the plaintiff came to be sworn, he said: ‘‘I am 
an atheist’’. Whereupon the Judge commented ‘‘and no morals either”, and 
the plaintiff was affirmed instead of being sworn. The comment by the Judge 
formed part of the grounds upon which a new trial was sought. In delivering 
the judgment of the Court of Appeal Lord Justice Denning said: 

“We are a Christian country. The denial of God is no commendation in a witness 
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but it is not to be taken against him. Believer and un-believer alike are entitled to 
justice in our courts. If the thought flashed through the judge’s mind, ‘and no morals 
either’, he ought to have put it aside as unworthy and not to have given voice to it. 
. Once it had been spoken no one could regard the trial as fair, at any rate not after 
what had taken place.” (Megarry, Lawyer and Litigant in England, pp. 137-8). 

It is not enough that a Judge says these things once in a while. They must 
become a part of him, and it is because a Judge like Mr. Justice Weston per- 
sonified them in himself that he has left an indelible impression on all those 
who saw and heard him to which Mr. Gupte’s speech bears eloquent testimony. 
Let me mention an unforgettable scene in this Court. In Talpade’s case Chief 
Juctice Beaumont, Mr. Justice Chagla and Mr. Justice Weston had dismissed 
Talpade’s petition. The Federal Court held that the rule under which Talpade 
was detained was invalid and remitted the case to the High Court to be dealt 
with in the light of the Federal Court judgment. Once again Chief Justice 
Beaumont, Mr. Justice Chagla and Mr. Justice Weston heard the matter. The 
Chief Justice was flushed and angry, would hardly let counsel for Talpade talk, 
and delivered a judgment which sought further directions from the Federal 
Court in an angry and furious attack on that Court’s judgment. Mr. Justice 
Weston was calm and unruffled and when the Chief Justice began to deliver the 
judgment of the Court he told him that he did not agree and delivered, later, 
a dissenting judgment. In his usual quiet tone and dispassionate language he 
said ‘‘It is not for us to say whether the Federal Court is right or wrong; they 
have held that the rule under which Talpade is detained is invalid and in my 
opinion Talpade ought to be released,’’ or words to that effect. Neither the 
nature of Talpade’s activities, nor the fact that England was engaged in a deadly 
war, nor the fact that the Federal Court had reversed his own judgment made 
any difference to the case before him which he treated like any other case. 

I have tried to show that hand-tailored justice is neither justice nor law, 
and that not infrequently judgments dictated by the heart fail to achieve even 
their limited objective. But there is a much graver objection. The whole sys- 
tem of judicial precedents which is the common basis on which lawyers argue 
and Judges decide, is based on what Sir Frederick Pollock called the science 
of case law whose basic postulate is that of uniformity, that is, that on; similar 
facts the legal result must be the same. Lawyer and Judge use the same tools, 
speak the same language and, given moderate competence, ought broadly to 
come to the same conclusion—or to conclusions varying within ascertainable 
limits. It is this fact which gives meaning to the saying that everyone is pre- 
sumed to know the law which means that by seeking competent advice the law 
can be known. 

In his essay on ‘‘The Science of Case Law’’ Sir Frederick Pollock showed that 
our first impression that case law must be unscientific in its operation is mis- 
taken because 

“the ultimate object of all natural science is to predict events and this also is the 
object of case-law. The fundamental axiom of English case-law is an understanding 
that the court will follow the authority of decisions formerly given on similar facts. The 
important point to remember is that the uniformity of behaviour is found in the judges 
and not in the individuals whose actions are constrained by the law. A court must 
determine a case in such a manner as to keep up the fundamental assumption of uni- 
formity which makes scientific prediction possible. In English law the material for 
this scientific prediction is found in the Law Reports, but this is not essential, for such 
material could be found in the opinions of eminent lawyers as happened at Rome.” 
. (Jurisprudence and Legal Essay: Introduction by Prof. Goodhart p. XXXII.) 

It is a mark of a great judicial tribunal like the Privy Council that its judg- 
ments can be predicted. Sir Ivor Jennings records in his article on the Privy 
Council and the Canadian Constitution that five constitutional appeals were 
pending before the Privy Council.. He and his pupils accurately predicted the 
result in law of all five and the result on facts of four out of five appeals. 

Today the Bar in India finds that it is becoming impossible for lawyers to 
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predict how, over a wide field, cases will be decided on a given set of facts—for 
who can base his advice on the inarticulate major premise of the Judge? And 
must: the lawyer study“not the Law Reports and text books but the individual 
background and outlook of every Judge? 

‘The following observations of Gajendragadkar J. in Ramappa v. Bojjappa,® 
will be found to reinforce the argument of this paper: 

' “Tt may be that in some cases, the High Court dealing with the sone appeal is in- 
clined to take the view that what it regards to be justice. or equity of the case has not 
been served by the findings of fact recorded by Courts of fact; but on such occasions it is 
necessary to remember that what is administered in Courts is justice according to law and 
considerations of fair play and equity however important they may be, must yield to 
clear and express provisions of the law. If in reaching its decisions in second appeals, 
the High Court contravenes the express provision of Section 100, it would inevitably in- 
troduce in such decisions an element of disconcerting unpredictability which is usually 
associated with gambling; and that is a reproach which judicial process must constantly 
and scrupulously endeavour to avoid.” 

And this brings me to Chief Justice Chagla’s appeal to the great authority 
of Mr. Justice Holmes. But did Holmes propound the doctrine that the’ bias 
which is shut out at the door by the judicial oath, is let in through the window of 
the Judge’s inarticulate major premise? A look at the judgment, from which 
the words are taken, is enough to show that it was a protest against Judges 
allowing their sub-conscious likes and dislikes from being rationalized under 
generalizations such as freedom of contract and the like. In Lochner v. New 
York*, a New York law providing for a 10 hour day and a sixty hour week for 
bakery workers was struck down by the Supreme Court by a majority of 5 to 4 
on the ground that it violated the freedom of contract. Mr. Justice Harlan in 
a dissent for himself and two other Judges upheld the law by elaborate factual 
data showing-that the law’ was beneficial to health and, therefore, freedom of 
contract could be curtailed. Holmes supported the law in his dissent on a more 
fundamental ground. He brushed aside the need for data by saying that it did 
not need research to show that the law may be looked upon as a proper measure 
on ‘the co of health. The opening words of his dissent struck a new note 
(p. 949 

“This case is decided upon an economic theory which a large part of the country 
does not entertain”. 

After saying that his own views of that theory were irrelevant, he continued 
(p. 949): 

“,..It is settled by various decisions of this court that state constitutions and state 
laws may regulate life in many ways which we as legislators might think as injudicious, 
or if you like as tyrannical, as this, and which, equally with this, interfere with the 
liberty to contract. Sunday laws and usury laws are ancient examples: A more modern 
one is the prohibition, of lotteries. The liberty of the citizen to do as he likes so long 
as he does not interfere with the liberty of others to do the same which has been a 
shibboleth for some well-known writers, is interfered with by school laws, by the Post- 
office, by every state or municipal institution which takes his money for purposes 
thought desirable, whether he likes it or not. The 14th Amendment does not enact Mr. 
Herbert Spencer’s Social Statics,” 

After citing four decisions of the Supreme Court upholding such restrictive 
Jaws he said (p. 949): 

-Some of these laws embody convictions or prejudices which judges are likely 
to share. Some may not. But a constitution is not intended to embody a particular 
economic theory, whether of paternalism and the organic relation of the citizen to the 
state or of laissez fatre. It is made for people of fundamentally differing views, and the 
accident of our finding certain opinions natural and familiar or novel, and even shocking, 
ought not to conclude our judgment upon the question whether statutes embodying 
them conflict with the Constitution of the United States. s 
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General propositions do not decide concrete eases. The decision will depend on 
a judgment or intuition more subtle than any articulate major premise. But I think 
that the proposition just stated, if it is accepted, will carry us far toward the end. Every 
opinion tends to become a law. I think that the word ‘liberty’, in the 14th Amendment, 
ig perverted when it is held to prevent the natural outcome of a dominant opinion, 
unless it can be said that a rational and fair man necessarily would admit that the statute 
proposed would infringe fumdamental principles as they have been understood by the 
traditions of our people and our law. It does not need research to show that no such 
sweeping condemnation can be passed upon the statute before us. A reasonable man 
might think it a proper measure on the score of health.” 

In other words a Judge should bring his convictions and prejudices into the 
open and then reject them as irrelevant to the issue whether a law should be 
upheld or not. Surely there never was a more powerful plea against sub-con- 
scious bias being allowed to influence the conscious judgment of a Judge? 

If I have dealt with the judgment of Mr. Justice Holmes at length it is be- 
cause, in my opinion, his words have been completely misunderstood and as so 
misunderstood the theory of the inarticulate major premise has done and is 
doing incalculable harm. Let me give an example from life. The upbringing 
and outlook of a Judge—which supplies the inarticulate premise—makes him 
believe that the position of women in our country is that of unjustified sub- 
ordination to men. A matrimonial appeal comes before him in which the wife 
appeals against the refusal of the trial Judge to grant divorce. What part 
does the inarticulate premise play at the hearing? It takes the form of telling 
the counsel for the respondent when he gets up to address the Court: ‘‘Mr. X, 
if we can possibly decide this appeal against your client we will do so for we 
know the unfortunate position of women in this country.’’ It is true that the 
appeal failed, but the husband who had heard these words, left the Court with 
the firm conviction that a man cannot get justice against a woman unless the 
evidence is so strong that the Court of appeal is forced to admit, as this one 
was, its helplessness to disturb the trial Judge’s appreciation of the evidence 
of witnesses whom he had seen and heard. 

Or take another class of cases. The Judge’s outlook and upbringing makes 
him feel that in a capitalistic society workmen had a very raw deal and social 
justice requires that they should have a fair deal. How does this inarticulate 
major premise operate in moulding the law? Let me give you an example 
from life. A member of the Labour Appellate Tribunal,—who had himself 
been a Chief Justice—set aside the interpretation of an Industrial Court which 
gave to workmen on holiday a larger wage per month than they would get if 
they worked for the whole month. On the hearing of a writ petition counsel 
for the workmen agreed with the Judges in the High Court that it is indefen- 
sible to award a larger wage for paid holidays than is awarded to a man on 
work, but, said counsel, ‘‘Karamchand Thapar is the second biggest multi- 
millionaire after Birla:what do a few rupees matter to him?’ The law which 
emerged from this was that for the Labour Appellate Tribunal to deprive the 
workmen of an admittedly indefensible wage for holidays involved a miscarriage 
of justice which the High Court must quash on a writ of certtorart! 

I think that it is better to be old fashioned, to know nothing of sociology and 
psychology if to be an advanced thinker, to ke a sociologist and psychologist 
makes one forget that justice and fairplay mean justice and fairplay to both 
sides, to the husband as well as the wife, to the employer as well as the employee. 
The question before a Court is never the question, Are husbands generally wrong 
in their treatment of their wives? or, Are employers generally wrong in the 
treatment of their workmen? ‘The question always is, Has this husband ill 
treated his wife and is he in the wrong? or, In this case is the employer in 
the right or in the wrong? And there is a practical test which a Judge can 
profitably apply: he can ask himself the question, would he like to be treated 
in the manner in which he proposes to treat one of the parties? If the answer 
is ‘‘yes’’ he car go ahead; if the answer is ‘‘no’’, he must mete out that treat- 
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ment to the party which he would wish to be meted out to himself. No doubt 
we are all human and fallible, and Judges like everyone else will fall short of 
their ideal; but it is one thing to put down such failure to human imperfection 
and fallibility against which the Judge has been on his guard; it is another 
thing to glorify injustice ag a new and superior kind of justice. It séems to 
me that the things I have been speaking of have been emphasized by the change 
made in the judicial oath by the Constitution of India. Under the Government 
of India Act a Judge swore that he would faithfully perform the duties of. 
his office to the best of his ability, knowledge and judgment; under the Consti- 
tution he swears that he will duly and faithfully discharge the duties of his 
office to the best of his ability, knowledge and judgment without fear or favour, 
affection or ill will. Affection is not the less affection because it extends to a 
class, and the same is true of ill will. 

To sum up: the theory of precedents on which the administration of law is 
based requires the Judge so to act as to maintain the assumption of uniformity 
which makes prediction possible, so that lawyers can advise their clients how 
to order their legal affairs and whether to go to the law or not. Inarticulate 
major premises should be made articulate and then rejected as irrelevant, Once 
this is done the felt necessities of the times which are reflected in the law will 
have full play for if a State feels the need for socialistic legislation the Judge 
will not allow his dislike of it to strike it down; and if a State feels the need 
of laws which bring about decontrol and encourage private enterprise he will 
equally not allow his dislike to strike them down. For 

“...it must be remembered that legislatures are the ultimate guardians of the liber- 
ties and welfare of the people in quite as great a degree as the courts.” 
as was said by Mr. Justice Holmes (Vide Missouri K. & T. R. Co. v. May®). 

There is only one thing more I would like to say. The theory of precedents 
does not require the law to be petrified. Creative precedents can be made, and 
existing precedents may not be extended to new situations. Thus in Fender v. 
Mildmay® the problem arose whether a promise made by one spouse, after a 
decree nisi for divorce had been pronounced, to marry a third party after the 
decree had been made absolute, was void on the ground of public policy. By 
a majority, the House of Lords held that it was not. The reason for holding 
a promise to marry a third party during the subsistence of a marriage contrary 
to publie policy is that such a promise would ordinarily embarrass, impair and 
interfere with the married consortium and it had been so held in decided cases. 
But when a spouse has obtained a decree ntsi the consortium is at an end; the 
complaining spouse has not only said ‘‘I have done with you” but the law has 
upheld him in saying so. Thus on a point where there was no direct authority 
a new rule of law was evolved differing from the existing rule because the rea- 
son behind the general rule did not apply to the new situation. 

As regards recruitment to the judiciary I hope to make my contribution of 
thought and suggestion in a book on the Constitution of India. I need not, 
therefore, deal with the subject at any length. I will, however, say three things: 
First, I would like to record my opinion that the present system of recruiting 
the judiciary has failed to yield satisfactory results. Secondly, the view fre- 
quently expressed in the Chief Justices’ Conference that to ensure a competent, 
free and independent judiciary, it is necessary that the Executive Government 
should have no power to recommend names for appointment of High Court 
Judges is, in my opinion, based on an assumption which is unfounded, and is 
unlikely in practice to produce any better results. Appointments to the Supre- 
“me Court of the United States, the oldest and the most renowned Court in a 
great federation, are made by the President of the United States to whom the 
advice of the Attorney-General] is available. The names suggested by the Pre- 
sident have to be ratified by the Judiciary Committee of the Senate and then 
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by the Senate. Thus the appointment is made by the Executive and ratified 
by the legislature and not by the judiciary. That such appointments do not 
affect judicial independence is put beyond doubt by the facts set out at pp. 
104 to 105 of Willis on Constitutional Law under the heading ‘‘Independence’’. 
In England in the High Court, and the County Courts, Judges are appointed 
by the Lord Chancellor who is the temporary head of the judiciary, a member 
of the legislature and a member of the executive government of the day. Ap- 
pointments as Lord Justices of Appeal and as Lords of Appeal in Ordinary 
are made by the Prime Minister and yet the independence of Judges in England 
has never been doubted. So much then for the unfounded assumption. 

Even on practical grounds it was the view of a committee consisting of seven 
lawyers, including myself, that the present system which gives the Governor (the 
executive) a power to recommend names for appointments of High Court Judges 
was necessary as a check on what would otherwise be an absolute power of the 
Chief Justice of the State and the Chief Justice of India, and we expressed 
that view in our report in answer to the questionnaire of the Law Commission. 

And lastly the power to recommend names for appointments to the judiciary 
is a matter of public duty and is in the nature of trust and is not a privilege. 
The appointment of a judge is an executive and not a judicial function, and 
when Chief Justices recommend names they are acting in an executive and not 
a judicial capacity. All this seems elementary and hardly worth stating. But 
let me refer to a passage from the evidence of the then Chief Justice of India 
before the Law Commission : i . 

“The voice of the Chief Justice is nọt half as effective as it was in the past. Indeed, 

instances are known where the recommendation of the Chief Justice has been ignored. 
This unedifying prospect has brought about some demoralisation in the minds of Chief 
Justices and therefore before making their recommendations they ascertain the views 
of the Chief Minister so as to be sure that the recommendation to be made by him, the 
Chief Justice, will eventually get through and he will be spared the discomfiture and 
loss of prestige in having his nomination unceremoniously turned down.” , 
I should have thought that questions of dignity and prestige are irrelevant to 
the discharge of duty; at any rate that no such considerations would deflect 
Chief Justices, much less demoralise them, from doing their duty of recommend- 
ing the best man, for with such recommendation their duty is discharged. But 
the evidence shows that things are otherwise. In view of these admissions were 
we not right in the report we made to the Law Commission? 

As regards the Bar I will be equally brief. . Mr. Gupte says that the Bar 
lacks courage in asserting itself and in not talking to the Judges ‘‘straight from 
the shoulder’’, to use his graphic phrase. I think the matter is not quite so 
simple, and that a moral issue is involved. If talking straight from the shoulder 
is likely to injure the interest of the client, in my opinion, an advocate has no 
right to inflict that injury on the client., It is easy to be brave at other peo- 
ple’s expense. The courage which is required is of a different type, one which 
may hurt the advocate and no one else; but if it is said that this courage is 
lacking, I agree. How a situation created by a failure of nerve at the Bar can 
be dealt with has been considered in other countries, but that would require a 
separate discussion by itself. One such solution which is interesting will be 
found in the Readers’ Digest for March, 1963, in an article called California 
cleans its Courts. ; 

The fall in standards at the Bar has many reasons and one such is thus 
stated by the Law Commission: 

“A retired Chief Justice of India pointed out that the number of lawyers at Madras 
and their annual increase was such that no court could support it. No doubt we are 
living under a Constitution which guarantees freedom to practise any profession, but as 
was put to us by a leading lawyer, ‘the time has arrived when we must make up our 
minds whether we think that democracy means that anybody should become a lawyer 
and engage in cut-throat competition or whether it means that any one. who has talent 
can join an honourable profession’.” 
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Lastly, we have failed to impose deterrent sanctions for professional mis- 
conduct arid have failed to create a voluntary code of conduct for advocates the- 
transgression of which would bring admitted shame and disgrace to an advo. 
cate. These conditions are producing a drift away from the Bar of young 
men of character and capacity whom we can least afford to lose. Surely it is 
time that the High Court, the Bar, the Bar Council and the University took 
steps however drastic or however opposed to misconceived notions of democracy. 
to restore a great profession to its greatness. Or are we content, fatalistically, 
to write the following epitaph on the Bar: 

“Even so was wisdom proven blind, 

So courage failed, so strength was chained 
Even go the Gods whose seeing mind 

Is not as ours, ordained.” 


GLEANINGS. 
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BEWNEFICENOE begins with benevolence. Ordinarily the investive act is pre- 
ceded by the intention to confer a benefit. The intention is fulfilled by a. de- 
finite act which divests the donor and eo instanti clothes the object of his bounty 
with title. Where the subject-matter is tangible chattels this definite act is 
normally delivery. Before delivery the donor may effectively change his mind 
simply because he has not changed the possession. In Cochrane v. Moore 
(1890) 25 Q.B.D. 57, Lord Esher, M. R., said :— 

“I have come to the conclusion that actual delivery in the case of a ‘gift’? is more 

than evidence of the existence of the proposition of law which constitutes a gift, and... 
that it is part of the proposition itself. It is one of the facts which constitute the pro- 
position that a gift has been made. It is not a piece of evidence to prove the existence 
of the proposition; it is a necessary part of the proposition and, as such, is one of the 
facts to be proved by evidence.” 
Words spoken or written, conduct on either side, may be evidence of the inten- 
‘tion of making a gift but mere words are no substitute for delivery. This materia- 
lism of our law has deep historical roots. Livery of seisin, the oldest conveyance. 
of corporeal hereditaments, was matched by the giving and taking of possession 
aa. tangible chattels personal. Let Maitland speak (Pollock and Maitland, 2nd 
ed., at p. 180) :— 


“In Bracton’s eyes the necessity for a livery of seisin is no peculiarity of the land 
law. In order to transfer the ownership of any corporeal thing we must transfer the 
possession of it...We doubt whether, according to medieval law, one could ever be full 
owner of goods, unless as executor, without having acquired actual possession. We do 
not doubt that the modern refinements of ‘constructive delivery’ were unthought of, at 
all events in the thirteenth century.” 

' The necessity for delivery was underlined by two leading cases of the last 
century, Irons v. Smallpiece (1819) 2 B. & Ald. 551, and Cochrane v. Moore, 
supra, where Bowen and Fry, L.JJ., reviewed the history of the rule. <A recent 
affirmation of principle comes with Re Cole (a bankrupt) [1963] 3 W.L.R. 621, 
a case which bears hardly on the wife upon whom her spouse desires to bestow 
the ownership of household furniture without resort to any formal transaction. 

In 1945 the husband acquired the long lease of a mansion at Hendon, buying 
£4,000-worth of furniture from the vendor and putting in‘ another £ 20,000- 
worth. A few months later. his wife came from Clitheroe. He met her and took her 
to the new home. He brought her into the house and led.her into a room where 
he put his hands over her eyes and then uncovered them, saying: ‘‘Look.’’ She 
was then inducted into other rooms and she handled some of the:articles, includ- 
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ing a silk carpet and a card table, went upstairs by herself and examined the 
house room by room. When she descended he said: ‘‘It’s all yours.” He was 
a rich man with a ‘‘villa at Cannes and a fleet of cars,” but after the death of an 
associate he became involved in litigation and in 1961 was made bankrupt. The 
trustee in bankruptcy resisted the wife’s claim to the furniture. Her counsel 
relied on the proposition that a gift of chattels personal is perfectly constituted 
by showing them to the donee and uttering words of present gift; and he argued 
that this proposition was strengthened by special features, viz., that the hus- 
band brought the wife to the chattels; that some of them were bulky, so that 
handing over would not be a natural mode of transfer; that the chattels were 
in a place where they would be under her physical control; and that she handled 
some of them in her husband’s presence. Cross, J., sustained the claim, but the 
Court of Appeal (Harman and Pearson, L.JJ., and Pennycuick, J.) held that 
the attempted gift failed for lack of delivery. Harman, L.J., thought that 
counsel’s submission was ‘‘unsupported by authority and.. ‘entirely heterodox.” 
Pennycuick, J., described it as ‘‘entirely novel and. . .contrary to well esta- 
blished principle.” Still, he also thought that, apart from authority, where 
there is a common establishment, the other party sleeping in the bed, eating at 
. the table, and the like, it might have been argued with force that ‘‘the words of 
gift operate without further physical delivery to transfer concurrently the 
possession which is requisite to title and the title which carries possession.’’ 

In Re Kirkland, 108 S.J. p. 197, which Harman, L.J., described as ‘‘indistin- 
guishable from Re Cole,’’ the claimant failed in the Court of Appeal for the 
same reason. Davies, L.J., in the course of his judgment, said that he intensely 
disliked the extremely artificial and out-dated rule that there had to be some 
overt act to constitute delivery. Russell, L.J., however, thought that some for- 
mality was necessary to avoid misunderstanding. 

Besides actual delivery the law recognises constructive delivery, where by 
reason of something said or done by the owner the possession is changed, either 
by conversion of custody into possession or by a change in the character of 
the possession, as where a bailee buys, or becomes a donee. Delivery may be 
‘‘partial’’ in the sense that delivery of part of a bulk may be effective delivery 
of the whole if that was the intention (see Pollock and Wright, at p. 70). There 
are weighty dicta on the vanity of merely ‘‘symbolic delivery.’’ Lord Hardwicke 
in Ward v. Turner (1752) 2 Ves. Sen. 431, said :— 

“Delivery of the key of bulky goods...has been allowed as delivery of the possession, 

because it is the way of coming at the possession or to make use of the thing, and therefore 
the key is not a symbol, which would not do.” 
Yet the notion is not without some vigour. In Rawlinson v. Mort, (1905) 93 
L.T. 555, the buyer of an organ installed it in a church, receiving a letter from 
the vicar saying that the organ was only lent. He decided to give the organ to 
the organist. To him he handed the letter and the receipt for the price. In 
the presence of the organist and of a witness he laid his hand on the organ and 
declared that he gave it to the organist. The vicar would not allow removal. 
Bray, J., said :— `- 

“If the organ was under the circumstances capable of delivery, I think it was deliver- 

ed. If it was not... there was symbolical delivery which was the nearest approach to 
delivery that could be made.” 
The vicar was a bailee here and it would seem that his assent or ‘‘attornment’’ 
would be necessary to change the character of his possession. Yet without his 
assent delivery of the indicia of title was a symbolic delivery of the thing effective 
to transfer ownership. In Re Cole, supra, Harman, L.J., said :— 

“Tf the chattels be many or bulky, there may be symbolical delivery . 

Now in Re Cole the furniture comprised numerous articles, ae articles, 
ponderous articles; and it was certainly not unreasonable to argue that enough 
had been done to constitute ‘‘delivery’’ in one or another of the recognised cate- 
gories. The most direct authority against the wife’s claim was Hislop v. Hislop 
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[1950] W.N. 124, where the owner of furniture gave a document to the woman 
with whom he lived (and whom he later married) :— 

“I have today handed to you the articles contained in the inventory attached and I 
wish you to regard them as your separate property.” 

The Court of Appeal held that there has been no delivery and that title there- 
fore did not pass. The wife’s counsel in Re Cole, supra, invoked French v. 
Gething [1922] 1 K.B. 236, where by deed a husband gave furniture to his wife 
and the question was whether the instrument was a bill of sale requiring re- 
gistration. The court said ‘‘no,’’ because where possession is equivocal title 
attracts possession: she had title in virtue of the deed. Nor was Ramsay v. 
Margrett [1894] 2 Q.B. 18, any more helpful, for that really turned on the 
game point. The husband had bargained and sold the chattels to his wife, and 
the property having passed by the contract of sale, the possession was deemed 
to be in her. 

` Another case relied on was Re Magnus [1910] 2 K.B. 1049, where a marriage 
settlement contained a covenant to settle after-acquired furniture on the wife 
for life. When the couple moved into a large house the husband bought addi- 
tional furniture. The settlement trustee visited them and saw the furniture. 
A receiving order was made against the husband. The trustee in bankruptcy 
claimed the additional furniture on the ground that it had not been ‘‘actually 
transferred’’ to the settlement trustee as required by the Bankruptcy Act, 1883, 
s. 47 (2). Because the furniture was used by the wife, formal transfer to the 
trustee was held unnecessary. Her use as immediate beneficiary enabled attri- 
bution of possession to the trustee, completing the transfer of the legal pro- 
perty in the chattels, and the possession passed from him back to the wife. The 
fact that there was a precedent obligation distinguishes the case from Re Cole, 
supra, Küpin v. Ratley [1892] 1 Q.B. 582, has a closer bearing. The husband 
assigned furniture to his father-in-law for value. It remained in the husband’s 
possession in the matrimonial home. The owner visited them and when in a 
room where some of the chattels were he said to his daughter:—‘‘I give you 
. this furniture; it will be something for you.’’ He then left for his own home. 
The furniture was sezied under an execution on a judgment against the husband. 
Hawkins, J., said :— 

“I think that there was a sufficient delivery. The test of that is, was possession 
given and taken under the gift? I can see little more which Purser [the owner] could 
have done to complete the gift...Purser’s action was first to give the furniture to the 
claimant, and then to leave her in the room... and go back to Nottingham. She did occupy, 
the rooms and use the furniture, although Ratley, no doubt, lived in the house.” 
Hawkins, J., said that he could not see ‘‘any substantial distinction’’ between 
that case and Winter v. Winter (1861), 4 L.T. 639, where a son worked a barge 
as his father’s servant. Later the father declared that he gave it to the son 
and the son then worked it on his own account. The son was either a custodian 
or a bailee, whereas in Kilpin v. Ratley, supra, the wife was neither. It must 
be taken that the -husband tacitly recognised his wife’s dominion, for where 
there is a bailment the bailee’s assent is needed to change the possession. 

In Re Kirkland, supra, Davies, L.J., thought that if the deceased had handed 
over a chair or pulled down one of the carpets and given it to the mistress there 
would have been a perfect gift. 

In Re Cole, supra, the court did not say what could have amounted to sufficient 
peer there are statements of a negative nature. So Pearson, 

.J., 881d :-— 

“Tf the act in itself is equivocal—consistent equally with an intention...to transfer 
to his wife or... to retain possession but to give her the use and enjoyment of the chattels 
as his wife—the act does not constitute delivery.” 

Harman, L.J., used language, supra, giving recognition to the possibility of 
“symbolical delivery’’—‘‘if the chattels be many or bulky,” a condition amply 
fulfilled in Re Cole. - It cannot be disputed that the husband’s.acts were ‘‘equi- 
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vocal” and were ‘‘symbolic’’ only in the light of the words of present gift. His 
ceremonious induction of the wife into the new house and his ‘‘surprise’’ panto- 
mime would have been equally consistent with an intention that she should have 
only the use and enjoyment of the chattels. Few acts are unequivocal when 
they are considered in isolation. If a husband hands a jug to his wife he-may 
be making a gift or he may- merely wish her to fill it. The act is equivoeal and 
its true significance is determined ab extra. If, for the purpose of deciding 
whether there was delivery, words then spoken must be ignored, what can be 
done with a table, a bed, a carpet or a case of books? Would it have been effec- 
tive solemnly to make manual transfer.of, say, a kitchen chair in the name of all 
the furniture in the house? In Lock v. "Heath, (1892) 8 T.L.R. 295, the hus- 
band handed over a chair, pointing to an inventory attached to a deed, and 
by word of mouth purported to give the wife the chattels comprised therein. 
The deed was executed later. Lawrence and Wright, JJ., held that there was 
an effective ‘‘symbolical delivery”. Perhaps the act was ‘‘unequivocal’’ in 
virtue of the accompanying gesture, if words of gift must be ignored when the 
question is delivery or no delivery. On the whole, however, one may well sym- 
pathise with Cross, J., in the court below in Re Cole, when he concluded that he 
could not decide in the trustee’s favour without deciding that a husband can- 
not give his wife the contents of the matrimonial home without executing a deed 
of gift. 

To sum up, the following propositions may be laid: down where a husband 
wishes to make a gift to his wife of furniture in the matrimonial home :— 

(1) Words of present gift are not enough. To amount to delivery there 
must be some unequivocal act, that is to say an act of a kind which per se shows 
an intention to pass possession and not merely the use and enjoyment. 

(2) He may make a deed of gift to her. Incidentally she will acquire 
possession under the rule which attaches possession to the title where possession 
is ambiguous. , 

. (3) He could bargain and sell to her at a low price. Title would pass under 
s. 17 of the Sale of Goods Act, 1893. The same remark may be made with re- 
gard to possession as in (2), above. 

(4) He may by mere words spoken effectively declare himself a trustee for 
her. But if he declares a trust by writing and keeps possession of the chattels 
the instrument is a bill of sale and is subject to me provisions of the Bills of 
Sale Act, 1878. 

(5) He may utter words of gift and promptly desert her and the matri- 
monial home. Possession passes and there is à valid gift—S.J. 





JURISDICTION or Tam Privy Counc 


THE jurisdiction of the Judicial Committee of the Privy Council is rapidly 
diminishing in space. It is well, however, that the Judges make a gallant fight 
to preserve what remains, and if the Committee has to give up one old fortress 
after another, it goes out with all-flags flying. Since the Statute of Westminister 
1931, it has been possible for any self-governing Dominion of the Commonwealth, 
by its own legislation, to abolish the right of appeal to Her Majesty in Council 
wholly or in part. Canada, South Africa and Ireland have used that power. 
Australia and New Zealand, on the,other hand, have remained steadfast in 
preserving the link with the Crown and the right of appeal in civil and criminal 
cases. When they became independent nations, India and Pakistan, the succes- 
sors of British India from which by far-the largest proportion of appeals used 
to be brought, followed the example of Canada and South Africa and. abolished 
the right of appeal. Again when the British Mandate for Palestine came to 
an end in 1948, and the State of Israel was established, another productive 
source of appeals was cut off. Of Africa and Caribbean Colonies, which are now 
independent natipns, some like Sierra Leone, Jamaica, and Trinidad have ex- 
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pressly retained the right of appeal. But Ghana, Nigeria and Tanganyika have 
- abolished it since they do not recognise the Queen as head of the Commonwealth. 
A British Act of Parliament abolished the appeal from Cyprus when it became 
a Republic. Another British Act and a Malay Statute were enacted together in 
order to ‘maintain the right of appeal from Malayan Courts, though there is a 
_ different head of State in the Malayan Federation. 
The latest and most interesting struggle has been about the right of appeal, 
‘whether in criminal or civil matters, from the Courts of Ceylon, and it has 
raised most important constitutional questions. The case is Ibralebbe 
v. R. (The Times, November 4 and December 12, 1963), and it arose ont 
of an application for special leave to appeal, which was heard in November. 
The jurisdiction was challenged, and the matter was very fully argued. Finally, 
the Judicial Committee held that they had jurisdiction and granted the applica- 
tion. The essential point was whether the right of appeal to Her Majesty in 
criminal matters remained since Ceylon became an independent nation. The 
Chief Justice of Ceylon in discussing an appeal to the Court of Criminal Appeal 
there declared that, when Ceylon became an independent sovereign state, the 
prerogative right of Her Majesty in Council to hear appeals from Ceylon ceased 
to exist. The constitutional question was argued by two amici curiae on behalf 
of the Chief Justice of Ceylon, and by the Solicitor-General on behalf of the 
-Crown in the right of the United Kingdom. 
. It is remarkable that, since Ceylon was granted independence, several im- 
portant appeals have been brought and decided by the Judicial Committee. In 
Attorney-General for Ceylon v. “Perera ({1953] A.C. 200) the Board expressly 
decided that the right to deal with applications for special leave both in civil 
and criminal cases continued until it had been expressly renounced, and as re- 
cently as July 1963, the Board allowed an appeal from Ceylon in a case of murder 
and: quashed the conviction (Hemapala v. R. [1963]-3 All E.R. 632). 

Orders in Council of 1946 and 1947 did indeed alter the position in Ceylon 
with regard to legislation and to the executive power, excluding the action of 
the Crown; but nothing was said in these or any other enactment about the 

. Judicial system of Ceylon or the residual power of the Queen in Council to admit 

-and judge appeals. The article of the Celyon Criminal Procedure Code con- 
tained explicit provisions for enforcing the judgment of the Privy Council in 
appeals, In Pitts v. La Fontaine ((1880) L.R. 6 App. Cas. 482) the Ceylon 
Court failed to implement an Order of the Privy Council and explicit direction 
was given for execution by the Privy Council itself. The provisions of the Cey- 
lon Laws about appeals were included in the revised edition of the legislation 
of 1956, ten years after independence was granted. 

The right of every subject of the Crown to petition the sovereign for justice 
goes back to the time of the Norman Kings. For the subjects in England and 
‘Wales—later of the United Kingdom—the ‘application was to the King in Parlia- 
ment, the House of Lords; for subjects beyond the seas, including the Channel 
Islands and the Isle of Man, it was to the King in Council. Till 1833 the appeal 
was heard by a special committee of the Privy Council, which need not include 
any judicial member. ` By the Judicial Committee Acts 1833 and 1844, the 

- appeal must be heard by a board, which is composed of members with high judi- 
cial experience. In a famous early decision on’ an appeal from the Falkland 
Islands (Falkland Islands Co. v. R. ({1863] 1 Moo. P.C.C.N.S. 299) it was 
said that the Queen had authority, by virtue of her prerogative, to review deci- 
sions of all Colonial Courts unless she had parted with it. That the self-govern- 
ing members of the Commonwealth could abolish by their own action the right 
of appeal was established in the leading judgment of the Privy Council about 
‘eriminal appeals from Canada after the Statute of Westminister was- passed: 
‘ British Coal Corporation v. R., ([1935] All E.R. 189). It was more than 
twenty years later that the Canadian Parliament abolished the right of appeal 
to the Privy Council which had played a decisive part for nearly a century in 
interpreting the constitutional law of the Dominion of Canada.” It was not doubt- 
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ed that the Parliament of Ceylon is similarly entitled to limit or to abolish the 
right of final recourse in judicial matters by the subject to the Queen. The sub- 
mission of the Chief Justice of Ceylon failed, because it did not distinguish be- 
tween the separate functions of the Crown in respect of legislation and in respect 
of jurisdiction. The abolishing of the prerogative in judicial matters must be 
express. 

Lord Radcliffe in giving the judgment—or rather the advice—of the Judicial 
Committee emphasised that the essential point was whether anything in the 
instruments which conferred the status of independence on Ceylon, or in the 
Constitution statute which resulted from them, by necessary implication put an 
end to the prerogative right of Her Majesty to hear appeals. They could not 
ignore the significance of the retention of provisions in the revised statute book, 
which defined the right of appeal from the Ceylon Courts. He pointed also 
to the nature of the Order in Council, by which the decision, or advice, of the 
Judicial Committee is implemented. In everything but form it was the equi- 
valent of a legal judgment, and had no analogy with a legislative Order in 
Council, or with an Order that was part of the administration of government, 
except in the sense that each derived its ultimate force from some form of 
sovereign authority. 

Lord Radcliffe continued to say that it was a fallacy to assume that the cession 
of legislative authority by the Crown had by any necessary implication terminat- 
ed the judicial powers of Her Majesty. The position of the Judicial Committee 
of the Privy Council in relation to an independent member of the Common- 
wealth was expounded by Lord Haldane in dealing with the first petitions for 
leave to appeal from the Irish Free State in 1926 (Alexander E. Hull & Co. v. 
McKenna [1926] I.R. 402). The Judicial Committee of the Privy Council was 
not an English body in an exclusive sense. It was not a body with any location. 
The Sovereign was everywhere throughout the Commonwealth in the contempla- 
tion of the law. It was only a matter of convenience that the Committee sat in 
London. 

If Ceylon decided to abrogate appeals from its Courts to the Judicial Com- 
mittee, it could do so by amendment of its own judicial structure. Hitherto, 
however, the structure of the Courts for dealing with legal matters and the exist- 
ing system of appeals, had not been affected by the instruments which conferred ` 
the status of independence. The power of the Sovereign to make an Order in 
Council implementing the decision of an appeal remained intact; and the prero- 
gative to give leave to appeal in a criminal case also remained intact.—L.J. 


REGISTERING THE UNMARKETABLE 


Every solicitor should consider the implications on the running of his practice 
of Building &Cwil Engineering Holidays Scheme Management, Ltd. v. Post 
Office, 108 S.J. p. 200. This was a claim for the loss of a registered letter con- 
taining special stamps which the plaintiffs were liable to redeem at their face 
value of £27, and for which they would probably have to pay twice because of 
the loss in the post. Action for the loss of a registered letter is authorised by 
the Crown Proceedings Act, 1947, s. 9 (2), and the amount recoverable cannot 
exceed the cover specified in the regulations according to the registration fee 
paid. The right of action is also limited by the proviso that the amount re- 
coverable shall not exceed the market value of the packet in question. This was 
the point in issue in the recent case. This plaintiffs claimed £27, which would 
be their loss; the Post Office argued that there was no legitimate market for the 
stamps at that price and their worth could only be assessed as pieces of paper. 
This argument prevailed and judgment was given for 1s. To apply this to our 
own situation, what can we claim if a deed goes astray in the registered post? 
Not, apparently, the replacement value, and with stamp duty this could be 
considerable. The market value of a deed (ignoring its contents) cannot be 
more than purely nominal. So why register it at all? Registration gives a 
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record of posting and delivery—much more reliable than the recorded delivery 
service—but it tempts thieves, giving, we believe, a higher percentage loss of 
mail than that of unregistered items. Many solicitors insure mail instead of 
registering it, and as most policies cover replacement costs this seems far wiser. 
But the policies usually extend only to documents. Lost keys or com- 
pany seals are often not covered. The Post Office would do well to extend their 
cover, the cost of which has risen steeply in recent years, but as this will need 
legislation we must be careful in the meantime that we are not expecting too 
much.—S.J. . 


MOHAMMEDAN Law: GwT Inter Vivos 

In Gulab v. Khaleg, 107 S.J. 1087, G, a Muslim, executed on 19th August, 
1957, a document in the form of a deed of sale by which, for a purported con- 
sideration, he transferred certain house property of his in Aden to a sister of 
his wife who was living with them in the house and had done so from childhood. 
The deed stated, inter alta, that ‘‘the seller hereby gives possession of the afore- 
said property to the buyer.” After the execution of the deed the transferee 
continued to live in the house as before. After the death of G on 10th August, 
1959, the appellants, his heirs according to Mohammedan law, sought a declara- 
tion that the conveyance was void and that the property should be declared to 
be part of @’s estate; they alleged that at the time of the transfer G, then aged 
seventy-two, was infirm in mind and body, and also that the transfer was ‘‘a 
sham and bogus transfer.’ There were unchallenged findings that G had not 
been induced to make the transfer by undue influence, and that no financial 
consideration had passed. The Supreme Court of Aden dismissed the appel- 
lant’s action and that decision was affirmed by the Court of Appeal for Eastern 
Africa. The appellants appealed. 

Sir Kenneth Gresson, giving the judgment, said that while for a gift inter 
vivos to be valid under Mohammedan law it was necessary, inter alia, that pos- 
session of the subject-matter of the gift should be taken by the donee, either 
actually or constructively, it was not necessary in order to perfect the present 
gift that the donor should have vacated the house and removed his goods and 
chattels even for a time. Where the parties were living together it was suff- 
cient that an intention on the part of the donor to transfer possession should 
have been unequivocally manifested; and effect was to be given as far as possible 
to the purpose of an owner whose intention had been thus manifested. The 
question was one of intention, and the transfer here was a gift notwithstanding 
that it purported to be a sale and a price was mentioned in the deed.—S.J. 


Novos Aotus INTERVENIENS 

In Hunter v. Hammond, (1963) 107 S.J. 1024, on 14th April, 1963, a traffic 
warden saw the defendant’s motor car waiting in a restricted area for about 
one to 14 hours. The defendant was charged with causing his car to wait for 
longer than forty minutes in a restricted street contrary to local by-laws made 
under the Road Traffic Act, 1960. The defendant admitted to being the driver 
of the motor car, but said that he had left it to go to a nearby cafe where a 
waitress had split a jug of coffee over his jacket, and that as he had had to 
wash out the stain he was prevented from moving the car. The justices found 
that the spilling of the coffee constituted a novus actus interveniens so that it 
was that act rather than the defendant’s which caused the car to remain in the 
street beyond the permitted time, and they dismissed the information. The 
prosecutor appealed. 

Lord Parker, C.J., said that while it was possible that, on some facts, there 
might occur a new act which would break the chain of causation, this was not 
such a case. The justices had confused mitigating circumstances with matters 
of defence. No doubt the justices would consider the defendant’s explanation 
as a mitigating circumstance, when imposing the appropriate sentence. The 
case would be sent back to the justices with a direction to corvict.—S.J. 
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“REVIEWS. 


Studies in Criminal Law. By Norvau Morris anD Coum Howard. Bompayr-1: 
Oxford University Press, Oxford House, Apollo Bunder. Lonpon E.C. 4: 
Oxford University Press, Amen House. 1964. Demi 8vo. Pages xxxiv-+270. 
Price 48s net. 

Tue authors of this very instructive collection of essays were members cf 
the teaching staff of the Law School of the University of Adelaide, South Aus- 
tralia, when they were written. In the main, these essays are concerned with 
problems of the criminal law and comprise of seven studies, namely, on insanity 
and automatism, provocation, manslaughter, strict responsibility, res judicata 
in criminal law, on the definition of murder and on penal sanctions and human 
rights. This book which is necessarily written from an Australian point of 
view acquaints the reader with a number of original and valuable contributions 
to the criminal law by the Courts of Australia. This will be of particular in- 
terest to lawyers, as the House of Lords has recently indicated on many occa- 
sions that the Commonwealth decisions should be more frequently cited in the 
English Courts. Sir John Barry, a Judge of the Supreme Court of Victoria, 
contributes an interesting introduction. which gives the background and pre- 
sent structure of the criminal law and its administration in Australia. The 
authors who are thoroughly grounded in the Criminal Law of England and are 

` well versed in its development in the Australian Courts of authority have in 
these brilliant studies argued powerfully for a widening and strengthening of 

a rational and constructive approach to the problems of criminal law that are 

more than lawyers’ problems. No serious student of criminal law or crimino- 

logy can afford to miss this highly thought provoking and notable contribution 
to a subject of ever growing complexity and importance. 


The Provincial Small Cause Courts Act, 1887. By RAMESHWAR DIAL, B.A., 
(Hons.), LL.B. AcRA: Wadhwa & Company, 45, Civil Lines. First edition. 
November 1963. Roy. 8vo. Pages 173. Price Rs. 15. 

Tue Provincial Small Cause Courts Act raises many points of een dif- 
culty and the present book is an admirable commentary which will guide the 
reader through the intricacies of this statute which is of every day use. The 
author has dealt with at length s. 25 of the Act and has indicated its scope and 
fully considered the grounds which would justify interference by the High 
Court. Distinction has been drawn between suits for rent, for share of pro- 
fits, for mesne profits and for damages for use and occupation. The author 
who has to his eredit a number of books on other legal topies has maintained 
here the same high standard of clarity and precision and this book will un- 
doubtedly be of great help to the beginner in the profession. 


The Hindu Succession Act, 1956. By RAMESHWAR DIAL, B.A. (Hons.), LO.B. 
New Drar: Bhagirath Publications, 106, Baird Road. Second Edition. 
March 1964. Roy 8vo. Pages 220. Price Rs. 12. 

Since the first edition of this book was published in 1956 there have been a 
large number of decisions relating to the interpretation of s. 14 of the Hindu 
Succession Act, 1956. In the present edition the author has fully dealt with 
the entire case Jaw on this provision and has, moreover, attempted to deduce 
certain rules which will be found helpful in applying "the provisions of the 
section to cases which might arise in future. The author has brought to bear 
upon his analysis of the different sections of the Act his experience as a judicial 
officer and has pointed out the difficulties which are likely to arise in administer- 
ing the Act especially in view of the fact that it bears marks of imperfect drafts- 
manship and an incomplete understanding of some fundamental principles of 
Hindu law. This book can be recommended as a concise, lucid and reliable 
exposition of a statute which deals with a difficult branch of Hindu law. 


e 


The 
Bombay Law Reporter. 


JOURNAL. 
June ‘15, 1964. 


A NEW APPROACH TO STATUTORY INTERPRETATION.® 


“If language is not correct, then what is said is not what is meant; if what is said 
is not what is meant, then what ought to be done remains undone”. 
Confucius 


A cardinal rule of the interpretation of statutes is that words in a statute 
must be given their ordinary and grammatical meaning. Way back in 1827 
Bayley J. laid down the following principle’: 

..It is very desirable in all cases to adhere to the words of an Act of Parliament, 
giving to them that sense which is their natural import in the order in which they are 
placed. ” 

This was the law in England in the early 19th century. It still continues to 
be the law in that country. It is also the law in this.country2 While con- 
struing a contract or a will, the Courts are at pains to find out the intention of 
the parties or the testator, as the case may be. But in construing a statute the 
Courts stick to the words used. The intention of the Legislature is immaterial.? 
This difference in the law relating to the construction of contracts and wills 
on the one hand and legislative enactments on the other is illogical. If at all, 
the case for construing a statute in accordance with the intention of the Legis- 
lature is stronger. A contract or a will affects but a few persons while a statute 

affects a large body of persons, sometimes the entire populace. 

“ Allen in his book ‘‘Law in the Making’’ has advocated liberal construction 
of statutes. The rule of strict construction of statutes is outmoded and should 
be altered. When the rule was first formulated there were but a few Acts of 
Parliament. Lord Evershed in his foreward to the latest edition, ‘of Maxwell 
has stated: ‘‘During the period from Magna Carta until the end of the 
eighteenth century—the period which saw the growth of those principles of the 
common law and equity which have been regarded as peculiarly characteristic 
of our system——the number of statutes, including Turnpike Acts and those en- 
actments now known as ‘Private Acts’, did not, upon average, exceed seventeen 
a year or half a page in length’’. The same is the position in this country. The 
volume of legislation has increased considerably since Independence. It will 
not be an exaggeration to say thatthe Indian Parliament is not making laws 
but is manufacturing them. There has also been a revolutionary change in the 
nature of legislation. In the 19th century the State was a police state. Laws 
were mainly concerned with taxation and maintenance of publie order. The 
police state has now changed into a welfare state. Most of the laws now passed 
relate to social. security and the public good. There should be no room for 
«the application of the rule of strict construction to such laws. To apply such a 
tule to these laws is to defeat their very purpose and: object. 

A statute expresses the intention of the Legislature by using appropriate 


* By S. K. Hiranandani, Bar-at-Law, L.R. 517; Sri Ram Ram Narain v. State of 
Meche Law Commission. Bombay, 11959] ALR. 8.0. 459, at p. 470, 
Maxwell on Interpretation of Statutes, [1959] Supp, 1 8.0.R. 489, 61 Bom. L.R. 811. 
eea edition, page 3. R v. Ramsgate 3 R.M.D.0. (Mys.) Ltd. y. State of Mysore 
(Ipiataant), (182776 B. &C.712,perBayleyJ. [1962] ALR. S.C. 584, at p. 599, [1962] 3 
hore v. Raw Cotton Qo., [1955] S.C.R. 230. 
ALR. S.C. 376, [1955]-1 8.0.R. 1369, 58 Bom, oS 
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language. Language, however, is fallible ard is, at best, an imperfect instru- 
ment for expressing ideas. Mistakes, therefore, often occur in statutes. 
Agere is a classic passage on this subject in a judgment of Lord Denning*: 
..The English language is not an instrument of mathematical precision. Our lite- 

rature would be much the poorer if it were. This is where the draftsmen of Acts of 
Parliament have often been unfairly criticised... It would certainly save the Judges 
trouble if Acts of Parliament were drafted with divine prescience and perfect clarity. 
In the absence of it, when a defect appears a Judge cannot simply fold his hands and 
blame the draftsman. He must set to work on the constructive task of finding the inten- 
tion of Parliament, and he must do this not only from the language of the statute, but 
also from a consideration of the social conditions which gave rise to it and of the mis- 
chief which it was passed to remedy, and then he must supplement the written word so 
as to give ‘force and life’ to the intention of the legislature... A judge should ask him- 
self the question, if the makers of the Act had themselves come across this ruck in the 
texture of it, would they have straightened it out? He must then do as they would have 
done. A Judge must not alter the material of which it is woven, but he can and should 
iron out the creases.” , 
Should the Courts with the full knowledge that language is fallible stick to 
the letter of the law? Maxwell has pithily and pungently put the problem 
confronting Courts in the following words®: 

“The difficulty lies in deciding between words that are plain but absurd, and wörds 
that are so absurd as not to be deemed plain.” 
The difficulty in using precise language in Acts of Parliament is even greater 
in this country. Our statutes are expressed in a foreign language. The deci- 
sions of the English Courts which lay down the strict rule of construction 
should not, therefore, apply to our laws. I wonder if the British Courts 
would have applied the rule of strict construction if their laws had been ex- 
“pressed in the French or any other foreign language. 

The rule of strict construction often works great hardship. The Courts have, 
therefore, been constrained to modify this rule by laying down certain other 
rules. These other rules are: 

(1) A statute should be so construed as to advance the remedy and sup- 
press the mischief. 

(2) <A statute should not be so construed as to lead to an absurdity. 

(3) Where two constructions are possible, the construction which carries 
out the intention of the Legislature should be followed. 

. The modern tendency of Courts is to construe a statute liberally where the 
application of the rule of strict construction would lead to injustice., Cases 
on this subject are legion. I will refer to a few recent ones. In Lockwood, 
In re.6 Harman J., contrary to the well-established rule of interpretation that 
nothing i in a statute is to be treated as surplusage, completely ignored the words 
‘for issue of any member of that class” in s. 47(5) of the Administration of 
Estates Act, 1925, as amended by the Administration of Estates Act, 1952, in 
order to give effect to the intention of Parliament. In the case of Adler v. 
George’ three Judges of the Queen’s Bench Division, including the Lord Chief 
Justice, had to construe s. 3 of the British Official Secrets Act, 1920. The 
relevant words of that section are the following: 
“No person in the vicinity of any prohibited place shall obstruct... any member of 
His Majesty’s forces engaged on guard, sentry, patrol e 
The prohibited place was the Royal Air Force Station, Norfolk. The charge 
against the appellant Adler was that he had obstructed a member of His 
Majesty’s forces in the precincts of the Air Force station. It was argued that 
if the appellant was ‘on’ the station he could not be ‘in the vicinity of? the 


4 Seaford Court Estates v. Aster, [1949] 2 § Maxwell on Interpretation of Btatutes, 
Al E.R. 155, at p. 164. But see Magor and eleventh eee 
St, Mellors R.D.O, v. Newport Oorp., [1952] 6 [1958] 1 Oh. 23 
A.O. 189, at p. 191. 7 (1954) WLR. 542 (D.C.) 
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station. The Lord Chief Justice Lord Parker had no hesitation in repelling 
this contention. He said that he was quite satisfied that this was a case where 
no violence was done to the language by reading the words ‘‘in the vicinity” 
as meaning ‘‘in or in the vicinity of”. In a recent case® the Supreme Court 
had to construe the proviso to s. 18(/) of the Land Acquisition Act, 1894. 
That section enacts that any person interested who has not accepted the award 
of the Collector may, by written application to him, require that the matter be 
referred by him for determination of the Court. The proviso to the section 
is in the following terms: 

“Provided that every such application shall be made— 

(a) if the person making it was present or represented before the Collector at the 
time when he made his award, within six weeks from the date of the Collector's award; 

(b) in other cases, within six weeks of the receipt of the notice from the Collector 

under section 12, sub-section (2), or within six months from the date of the Collector’s 
award, whichever period shall first expire.” 
The ease of the appellant did not fall under el. (a). Since he had not re- 
ceived any notice of the award, the first part of cl. (b) was not applicable. 
His case fell under the latter part of cl. (b). The application made by him 
was admittedly beyond six months from the date of the award. The Supreme 
Court, however, liberally construed the latter part of cl. (b) and held that the 
words ‘‘the date of the Collector’s award’’ should be construed as meaning 
the date when the Collector’s award came to the knowledge of the party affec- 
ted by it. In giving the judgment of the Court Gajendragadkar J. (as he then 
was) observed that the literal and mechanical construction of cl. (b) of the 
proviso would be wholly inappropriate. n the case of R. L. Arora v. State 
of U. P.,2 a short note of which appears in Supreme Court Notes dated Ist 
March 1964, the Supreme Court in construing s. 41(aa) of the Land *Acquisi- 
tion Act, 1894, as amended by the Land. Acquisition (Amendment) Act, 1962, 
made the following observations :— 

“In this setting it seems to us reasonable to hold that the intention of Parliament 
could only have been that land should be acquired for such building or work for a 
company as would subserve the public purpose of the company; it could not have been 
intended, considering the setting in which clause (aa) was introduced, that land could 
be acquired for a building or work which would not subserve the public purpose of the 
company”. : 

It is contended that the rule of literal construction is the only safe rule. Any 
other rule would lead to uncertainty of law. The rule of literal construction 
lays down an objective test, while the test about the intention of the Legisla- 
ture must necessarily be subjective. One Judge may hold the intention of the 
Legislature to be x while another Judge may hold it to be y. There is consider- 
able force in this argument. But to a certain extent this criticism applies even 
to the rule of strict construction. Do not Judges differ in construing the 
language of a statute even in its literal and grammatical sense? Does not one 
Judge construe the same words in one way and another Judge in another way? 
Once the test of the intention of the Legislature is accepted, the Courts will no 
doubt lay down certain principles which should guide them in ascertaining 
such intention. For example, the Courts can lay down the limits within which 
the intrinsic and extrinsic aids referred to later can be resorted to. Such prin- 
ciples would reduce to the minimum any danger of the uncertainty of law re- 
sulting from the individual and subjective interpretation of the intention of 
the Legislature by different Judges. 

There are two types of aids for finding out the intention of the Legislature: 
(1) intrinsic aids and, (2) extrinsic aids. Intrinsic aids may be found in 
(i) the context of the enactment to be construed, (ii) the preamble or long- 


8 R. H. O. Raj Singh v. Dy. Land Acq. 8 (1964) Mai No. 137 of 1962, decided on 
Office, [1962] 1 8.C.J. ae. [1961] ALR. S.Č. February 14, 1964 
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title, (iii) chapter headings and (iv) marginal notes. Extrinsic aids consist 
of (i) Legislative history of the enactment, (ii) Statement of Objects and Rea- 
sons, (iii) Debates in Parliament and (iv) Report of the Select and other Com- 
mittees. The Courts often resort to intrinsic aids, except perhaps marginal 
notes.1° Extrinsic aids are also not completely ruled out. The Supreme 
Court has held that recourse to extrinsic aids in interpreting a statutory provi- 
sion is justified within well-recognized limits.11 

To sum up, the Courts have modified the rule of strict construction by laying 
down certain other equitable rules. The Courts have also liberally construed 
a statute where literal construction would lead to injustice. Further, the 
Courts are not unwilling to resort to intrinsic aids and within well recognized 
limits to extrinsic aids for finding out the intention of the Legislature. What 
- is now required is a bold and positive assertion by the Courts in this country 

that in construing a statute the intention of the Legislature is not only material 
but should be the guiding principle. The ends of justice would be better served 
if in place of the existing rules of interpretation the following rules are laid 
down,-— 

(1) No statute should be construed contrary to the manifest intention of 
the Legislature. 

(2) Where the intention of the Legislature is clear, that intention must be 
given effect to, whatever the words used in the statute. 

(3) Where the intention of the Legislature is doubtful the words used in 
a statute must be given their ordinary and grammatical meaning. 


TRANSFER OF PROPERTY ACT, 1882, WHETHER AFFECTED BY 
i THE RENT AOT.* 


Ir was obviously not the intention of the Legislature, when the Rent Act was 
passed, to abrogate ss. 105 to 117 of the Transfer of Property Act and to sub- 
stitute the Rent Act as being a codified law on the subject in substitution of 
ss. 105 to 117 of the Transfer of Property Act. If the Legislature intended the 
Rent Act to have that effect the Act would have said so, assuming it had the 
power to do so, which is doubtful. 

It is obvious that the Rent Act has been brought into existence by the Legis- 
lature only ‘‘to amend and consolidate the law relating to the control of rents 
and repairs of certain premises, of rates of Hotels, of Lodging Houses and of 
evictions’’. That is the preamble to the Rent Act itself and beyond the scope of 
this preamble, the Rent Act does not and cannot affect the provisions of Chapter 
V of the Transfer of Property Act. 

The mode of creation and determination of tenancies and such other provi- 
sions of Chapter V of the Transfer of Property Act, 1882 (an Act of the Central 
Legislature) which do not relate ‘‘to control of rents and repairs of certain 
premises,... of rates of Hotels, of Lodging Houses... and of evictions ete.” 
are not affected by the Rent Act, which is an Act of the State of Maharashtra 
and such other provisions of Chapter V of the Transfer of Property Act remain 
in force and in operation. See, General Clauses Act, 1897 and Bombay General 
Clauses Act, 1904. 

It is the object of this article to point out only those relevant provisions of 
Chapter V of the Transfer of Property Act which are purported to be modified 
or affected by the provisions of the Rent Act and they may be enumerated briefly 
as under :— 

(1) Section 105 of the Transfer of Property Act defines a lease and it may 
be in consideration ‘‘of a price paid or promised”. A ‘‘premium’’ paid or 

10 Darshan Singh v. Stats of Punjab, [1953] ALR. S.C. 960, [1959] Supp. 2 §.0.R. 798 
ALR. S.C. 83, [1958] 8.C.R. 319 (context.) (heading to section). 

Poppailal Shah v. State of Madras, [1953] 11 State of Punjab v. 8.3. Singh, [1961] 
AIR. B.C. 274,[1953]8.C.R. 677 (preambleand A.I.R. S.C. 493, [1961] 28.C.R. 371. 
long-title); Bhinka v. Charan Singh, [1959] * By a Lawyer. 


VOL, LXVI.] JOURNAL. 86 


promised for the grant of a lease is permissible under s. 105 of the Transfer of 
Property Act. 

Section 18 of the Rent Act, however, forbids payment of any fine or premium 
or other like sum or deposit or any consideration other than the standard rent or 
the permitted increases in respect of the grant, renewal or continuance of a lease. 

(2) Section 108(j) of the Transfer of Property Act allows the lessee to trans- 
fer absolutely or by way of mortgage or sub-lease the whole or any part of his 
interest in the property and any transferee of such interest or part may again 
transfer it. 

Section 15 of the Rent Act, however, provides that notwithstanding anything 
contained in any law, but subject to any contract to the contrary, it shall not 
be lawful after coming into operation of this Act for any tenant to sub-let the 
whole or any part of the premises let to him or to assign or transfer in any other 
manner his interest therein. The Stete Government is, however, allowed by 
Notification to permit in any area the transfer of interest in premises held under 
such leases or class of leases and to such extent as may be specified in the Noti- 
fication. Under one of the ‘Notifications, transfer or assignment incidental to 
the sale of a business as a going concern together with the stock-in-trade and 
the goodwill thereof is permitted provided that the transfer or assignment is of 
the entire interest of the transferor or assignor in such leasehold premises to- 
gether with the business and the stock-in-trade and goodwill thereof. There 
are other exceptions also but shortly stated unless-there is a contract to the 
contrary it is not lawful for a tenant to sub-let or to assign and that provision 
is made ‘‘notwithstanding anything contained in any law”. That ‘‘law’’ would 
obviously include s. 108(j) of the Transfer of Property Act. 

(8) Section 108(m) requires the lessee to keep the premises in good condition 
and repairs. Section 23 of the Rent Act, however, throws this burden of keep- 
ing the premises in good and tenantable repair upon the landlord in the ab- 
sence of an agreement to the contrary and notwithstanding any law to the con- 
trary which obviously has reference to s. 108(m) of the Transfer of Property 
Act. 

(4) Section 106 of the Transfer of Property Act provides for the duration 
of certain leases in the absence of a written contract or local law or usage. 
Apart from agricultural of manufacturing leases, a lease of immoveable pro- 
perty for any other purpose shall be deemed under the Transfer of Property 
Act to be a lease from month to month terminable on the part of either party 
by giving 15 days’ notice expiring with the end of a month of the tenancy. This 
would be so in the absence of a contract or local law or usage. On the contrary 
the local law or usage in Bombay is to give a month’s notice. The same section 
then provides that every notice under that section must be in writing, signed 
by or on behalf of the person giving it. 

There is no corresponding provision in the Rent Act which limits or affects in 
any manner the operation of s. 106 of the Transfer of Property Act. 

However, in ‘Mishrimal Chhogalal v. N. B. Patel’ it appears that the judgment 
of Shah J. seems to have changed the entire structure of the Transfer of Pro- 
perty Act. This change is effected by relying on the deftnition of the word 
“landlord” in s. 5(3) of the Rent Act. According to that judgment a Rent 
Collector could create tenancies, and he could give notice to quit ete. The judg- 
ment admits that this definition of ‘‘Landlord’’ though very ‘“‘startling to one’s 
sense of law and justice’’, ‘‘it cannot be helped’’. 

‘With due respect to the learned Judge, it may be pointed out that the defini- 
tion of the word ‘‘landlord’’ as given in s. 5(3) of the Rent Act is for the 
_ purposes of the said Act alone and cannot be imported in determining the vari- 
ous questions or the law relating to landlords and tenants which can arise out- 
side the scope of the Rent Act. In such cases the provisions of the Transfer of 
Property Act can alone apply. 


1 (1962) 65 Bom. L.R. 18. ` 
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Besides, s. 5 of the Rent Act specifically states that the definitions therein 
mentioned were intended to refer to words used ‘‘in this Act’’, viz. the Rent 
Act only and ‘‘unless there is anything repugnant to the subject or context’’. 

Now, what are the provisions in the Rent Act where‘the expression ‘‘landlord’’ 
is used? They are s. 5(11)(b) which is for protection of sub-tenants; ss. 9, 10, 
10A, 104A, 10B, 10C, 10D, all of which authorize the landlord to have an in- 
crease in rent under certain circumstances and under certain conditions; s. 11 
which deals with fixation of standard rent or permitted increases; s. 12 whith 
only prescribes the conditions necessary to be fulfilled before an ejectment decree 
can be passed; s. 13 which provides for grounds of ejectment but significantly 
enough this section does not provide for a Notice to quit or by whom it should 
be given as to which s.111(h) of the Transfer of Property Act should be deemed 
. to remain in full force; ss. 14, 16, 17, 17A, 17B, 17C, 18, 20, 21 and 22 do not 
affect the provisions of the Transfer of Property Act. 

Section 23 modifies s. 108(m) of the Transfer of Property Act with regard to 
the question of repairs but it does so specifically providing for it ‘‘notwithstand. 
ing anything contained in any law for the time being in foree”. An exception 
is created in the application of s. 23 of the Rent Act, viz. any agreement to the 
contrary between the parties. Sections 24, 25, 26 and 27 of the Rent Act do not 
purport to affect any provisions of the Transfer of Property Act. 

So far as the mode of creation and determination of tenancies is concerned, 
the Rent Act does not touch the question and it is submitted that the provisions 
relating thereto and embodied in the Transfer of Property Act remain in foul 
force and effect. hs 

For instance one of the ways in which a tenancy comes to an end by s. 111 
of the Transfer of Property Act is by efffuxion of time. Even under the Rent 
Act, that position cannot be assailed but the landlord is only prevented from 
recovering possession in spite of effluxion of time if any of the conditions in s8. 13 
of the Rent Act is not fulfilled. That does not mean that the contractual ten- 
ancy is not terminated. It is well-established that such contractual tenancy is 
terminated by efflux of time or by notice to quit but a new nomenclature or fic- 
tion is created about the continuance of the tenant in the premises in the name 
of ‘‘statutory tenancy’’ after the contractual tenancy is terminated. 

Let us next consider the question of creation of a tenancy. It cannot be argu- 
ed that a Rent Collector can create a tenancy. In the Rent Act there is no 
provision made for creating a tenancy and the provisions of the Transfer of 
Property Act alone should be followed in that matter. Section 105 of the Transfer 
of Property Act defines a lease and the transferor is called the lessor. It has been 
held that an absolute owner who is under no personal incapacity can grant a 
lease for any term he pleases, and a limited owner can grant a lease only to the 
extent permitted by law. Thus a lease by a tenant for life will not endure be- 
yond his death unless he is specially empowered under the terms of the deed of 
settlement. Competency to grant a lease depends upon competency to transfer 
the property under s. 7 of the Transfer of Property Act. The lessor must, 
therefore, be competent to contract and have title or authority: Vide Mulla’s 
Commentary under s. 7 and s. 105 of the Transfer of Property Act. A Rent 
Collector obviously is not a person who can transfer the property under s. 7 of 
the Transfer of Property Act, and no provision being made in the Rent Act for 
the creation or termination of a tenancy, the definition of the word ‘‘landlord’’, 
in s. 5(3) of the Rent Act which is only for the purposes of the said Rent Act 
cannot apply to the creation or termination of a tenancy which is not 
provided for in the Rent Act and is entirely within the purview of the Transfer 
of Property Act. 

It is not as if the definition of the word ‘‘landlord’’ is in substitution of the 
word ‘‘lessor’’ as defined in s. 105 of the Transfer of Property Act for all pur- 
poses. It would be a very revolutionary measure if the word ‘‘landlord’’ as 
defined in the Rent Act is to be applied to a lessor so as to attract all the rights 
and obligations of the lessor as provided for in the Transfer of Property Act. 
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For instance it could not be argued that a Rent Collector could forfeit a lease 
under s. 111(g). He certainly cannot determine a lease by notice under 
s. 111(h). All the formalities and requirements laid down for creation, the 
duration and the termination of a tenancy as laid down in the Transfer of 
Property Act have still got to be fulfilled and the relevant sections of Chapter 
V of the Transfer of Property Act still make good law in that behalf. 

It is well-established that a tenancy can only be created by the lessor under 
the provisions of the Transfer of Property Act. Similarly, a notice determin- 
ing the tenancy can only be given according to the provisions of the Transfer 
of Property, Act by the lessor in which expression is included the person in 
whom the reversion is vested. See Halsbury, Vol. 20, pp. 140-141, and Mulla’s 
Commentary on Transfer of Property Act under s. 106. Accordingly one of 
several joint owners, whether joint tenants or tenants in common cannot deter- 
mine the tenancy, and notice to quit must be given by all or on behalf of all. 
Vide (Gopal Ram Mohuri v. Dhakeshwar Pershad Narain Singh?). 

The judgment in Mtshrimat Chhogalal v. N. B. Patel quoted above proceeds 
on the assumption—which is respectfully submitted to be erroneous—as if the 
entire relationship between a landlord and a tenant is regulated by the Rent 
Act, because the definition of the word ‘‘landlord’’ (in the Rent Act) covers 
a wide range of persons including a Rent Collector. 

The fallacy becomes apparent when this theory is taken to its logical length. 
For instance would a Rent Collector be liable as a landlord under s. 108(a), 
(b) and (c), of the Transfer of Property Act? Is the Rent Collector as a 
landlord (?) bound to give a good title to the lessee? A lease implies a cove- 
nant for title (Bourne, In re: Davey v. Bourne?). Is he supposed impliedly 
to give a covenant for title under s. 25 of the Specific Relief Act? (Stranks v. 
St. Johnt). There are a series of liabilities of a lessee under s. 108B of 
the Transfer of Property Act. Would a Rent Collector as a landlord for the 
purposes of the Rent Act be entitled to corresponding rights against a lessee? 
If a Rent Collector can create a tenancy, but is subsequently. dismissed by the 
owner, would the interest of the lessee in the property terminate upon such 

ismi under s. 111(c) of the Transfer of Property Act? Is a Rent Col- 

"lector entitled to forfeit a lease or to waive a forfeiture or do other acts under 

the Transfer of Property Act so as to bind the owner? These and others are 
some of the staggering conclusions which ean be shown to be the result of the 
judgment referred to above, however unreasonable and ‘‘startling to one’s 
sense of law and justice’’, to quote the words of the said judgment. 

The correct legal position appears to be that the Jaw relating to landlords 
and tenants is exhaustively contained in Chapter V of the Transfer of Pro- 
perty Act and is not modified or changed by the Rent Act except to the extent 
it seeks, as mentioned in the preamble to the said Act, ‘‘to amend and con- 
solidate in the State of Maharashtra the law relating to the control of rents, 
and repairs of certain premises, of rates of Hotels, of Lodging Houses and of 
évictions.’’ 

The question raised in the case before Shah J. vitally affects the public. 
Supposing one of the joint owners who collects rents, gives a notice to quit with- 
out the consent or even against the wishes of his co-owners—but not on behalf 
of all co-owners—or a Rent Collector who has a grudge against a tenant gives 
such notice to quit without the consent or even against the wishes of any of 
the owners, would such a notice be valid as being given by a ‘‘landlord’’ within 
the meaning of s. 5(3) of the Rent Act? The judgment claims to derive sup- 
port from s. 18(g) of the Rent Act where it is expressly provided that a rent 
farmer or rent collector shall not be included in the expression ‘‘landlord’’ in 
that section. The Legislature’s intention is perfectly clear. A rent-farmer or 
rent collector was not expected to reap the benefit himself of s. 18(g) but does 


2 (1908) 38 Cal. 807. 4 (1867) L.R. 2 C.P. 376. 
3 [1908] 1 Ch. 697. È 
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this negative proposition justify the conclusion that the rent farmer or col- 
lector is entitled to all other rights of an owner, including the right to give 
notice to quit, which is nowhere provided for in the Rent Act and which can 
only be given under s. 111 of the Transfer of Property Act? 

The point is of great public importance to litigants and to the legal profes- 
sion and it would be a boon if the Government issues a Nbtification stating 
that the law relating to the creation and determination of tenancies as laid 
down in the Transfer of Property Act, 1882, remains unaffected by the provi- 
sions of the Rent Act. 


GLEANINGS. 


Dumme w Har 


On one of the Call Nights during his recent, treasurership of Gray’s Inn, 
Lord Devlin, addressing the newly called, spoke of the life of the Inn, remind- 
ing them that they enjoyed the benefits of ‘‘a place of association in the heart 
of London that is the envy of all other professions.’’? He told them that there 
is much about the practice and tradition of the law which is incommunicable 
except by word of mouth. ‘‘Some of it can be communicated more or less 
formally, as in moots or in debates on legal subjects. Much of it comes out only 
in casual conversation. I say ‘casual’ because a constant stream of informa- 
tion floods the mind and it is a casual remark on a subject which has already 
been assimilated that often teaches us most. There are some things, too, that 
are incommunicable even by word; they are taught by example and learnt by 
observation. For all these methods of communication, and particularly for 
the last, what is needed is constant association. This association is the life of 
the Inn.’’ And in the life of the Inn the Hall plays, and always has played, 
a central part. 

It is life in the Hall and association there with his fellows that has saved 
thé English barrister from becoming either a mere legal technician or a lone 
wolf, treating litigation only as an exercise in tooth and claw. It has been thee 
constant tradition of the English bar that they ‘‘strive mightily but eat and 
drink as friends,’’ and it is in eating and drinking in Hall from their student 
days onwards that there are laid the foundations of that friendship and of the 
publie opinion of the profession which rests on it. All men live at more than 
one level. In our personal lives it is understandable, and to a great extent 
proper that we should base our circle of association on personal sympathies of 
mind and taste. But our public lives are necessarily corporate and in that con- 
text only a fool would expect to feel a warm personal regard for every man in 
his college or his regiment or his ship or his church congregation or his profes- 
sion. But no individual within any of these groups can properly make him- 
self an island, nor any group of individuals make themselves a clique. It is the 
willing acceptance of constant association among the members which, when it 
exists and has the means to flourish, creates in the whole a life from which all 
draw strength and sustenance. Human nature is so constituted that this is best 
achieved by eating and drinking together, not just at an occasional annual 
dinner, but as a matter of habit. If we did not know this by personal experi- 
ence, the ancient universal instincts of religion and society everywhere and in 
all ages would teach it to us. It is the opportunities for this basic association 
that the Inns of Court provide for the bar in their Halls, while the framework 
of their customs supports it. It has been so ever since they emerged from their 
undiscovered beginnings. Ever since then the practice of dining together has 
adapted itself to the everchanging requirements of society. There is no reason 
why it should not continue so to adapt itself. 

In the begining, from the Middle Ages until Stuart times, when the Halls of 
the Inns were dining room, lecture room and common room combined, learning - 
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and conviviality merged into each other perfectly naturally. The Readings 
and the moots fitted in with the communal meals of a residential college, and 
so did the masques and revels of the recreations of the members. On the meals 
taken in common pivotted that uniqne interlocking system of oral in- 
struction evolved in the Inns whereby as a man advanced in his studies, his 
obligation to learn from his seniors was linked with an equally peremptory 
obligation to instruct his juniors. There was no class apart of lecturers or 
professors. In the close-knit community of the Hall all were pupils and all 
were teachers, each in his degree contributing to the common fund of know- 
ledge and the common professional spirit. A man was judged not only by his 
knowledge of the law but also by his*personal qualities and his services to his 
fellows. 

This remarkable system lasted till the close of the 17th century, when, large- 
- ly as a result of the aftermath of the Civil War, it faded away. Even in its 
decline it was still lively. This was the time when young Francis North of the 
Middle Temple, afterwards Lord Keeper Guilford, ‘‘used constantly the com- 
mons in the Hall... and fell into the way of putting cases (as they call it) 
which much improved him and he was very good at it, being of a ready appre- 
hension, a nice distinguisher and a prompt speaker.’’ It was dining in Hall 
that he made the acquaintance of Edward Palmer, ason of the Attorney-General. 
“Their friendship began by mess-making in the Temple Hal” and brought 
him ‘‘other beneficial acquaintance.’’ Throughout the 18th century and the 
first part of the 19th century formal official legal education almost ceased to 
exist, but the obligation to dine in Hall continued to foster and sustain the com- 
munal spirit of the bar and its friendships. 


By the middle of the 19th century dining in Hall, adapted to a new society, 
was very different from the medieval practice, but it was still fulfilling an 
essential function in bringing together sociably under the same roof and at 
the same board men who, under a system of mere technical training, would 
never have known of each other’s existence and might as well not have be- 
longed to the same profession at all. In chapter 29 of Thackeray’s Pendennis, 
written between 1848 and 1850, there is a most lively, entertaining and attrac- 
tive picture of dinner in one of the Temple Halls as Pen saw it. ‘‘Among his 
comrades of the student class there were gentlemen of all ages, from 60 to 17; 
stout, grey-haired attorneys who were proceeding to take the superior dignity 
—dandies and men about town who wished for some reason to be barristers of 
seven years’ standing—swarthy, black-eyed natives of the Colonies who came 
to be called here before they practised in their own islands—and many gentle- 
men of the Irish nation...There were little squads of reading students who 
talked Jaw all dinner time; there were rowing men, whose discourse was of scul- 
ling matches, the Red House, Vauxhall, and the Opera; there were others great 
in politics, and orators of the students’ debating clubs; with all of which sets, 
except the first...Mr. Pen made a gradual acquaintance and had many points 
of sympathy.’’ The whole chapter rings with life. 


Throughout the 19th century the same spirit of conviviality prevailed. That 
great and turbulent Irishman, Tim Healy, writing in 1929, described the din- 
ners at Gray’s Inn when he was a student in the 1880s. ‘‘It was a great enjoy- 
ment to youngsters like myself to dine in the students’ messes, but at that time 
Gray’s Inn...was in low water...The fact that this Inn for centuries had 
been the favourite one to which Irish students resorted made us the more loyal 
in our allegiance to it in its days of depression and adversity...Usually when 
the benches left the Hall the students were more frolicksome than they seem 
today. Once, to content them, I sang a rebel Irish song, and afterwards, when 
John Redmond M.P. joined the Inn, I think he did the same, for there is a 
tradition that Lord Merrivale, now President of the Probate, Divorce and Ad- 
miralty Division, was rebuked by the Bench for not checking more sternly the 
vivacity of his juniors...What struck me most was the kindliness and com- 
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radeship of the students, despite the fact that we were waging in Parliament 
a very unrelenting conflict with the Government of the day as regards Ireland.” 


A book on Middle Temple Table Talk published in 1895 paints the same sort 
of picture. That Inn had abandoned the system of seating the members in strict 
seniority and the author approved: ‘‘In our system, the messes are continually 
changing and men with fresh experiences, novel habits of thought, mix up with 
the old stagers of the Inn, to their mutual advantage. At the benchers’ table, 
for instance, a laugh is rarely heard; they each know all the others’ old jokes... 
At the ancients’ table a joke, new or old, is never let off and dullness holds un- 
disturbed her ancient melancholy reign. But the side messes may comprise a 
clever junior, an Irish student full of mother wit, a clergyman who has chucked 
his orders for very weariness of them, an Indian civil servant making use of 
his furlough to take the bar degree, or a smart colonial; and these, the ice once 
broken, keep the ball in the air. Stories from all parts of the world come in 
and fit together; and not unfrequently, when the cloth is removed, the wine all 
gone and nothing to stay for but a little intellectual tournament, the merry 
chance companions sit together till the time of closing the Hall arrives.” This 
state of affairs continued till 1989 more or less unimpaired. Sir William Ball 
in chapter 9 of his book on Lincoln’s Inn, published in 1947, gives a similar 
picture of the ways and the table talk there, while in chapter 9 of the present 
writer’s book A Prospect of Gray’s Inn may be found a picture of the life and 
customs of its Hall in the decade before the war. 


The American magazine Time recently reported the views expressed at the 
Los Angeles convention of the Association of American Law Schools. Speakers 
showed grave concern at the frequent disregard of professional ethics among 
lawyers and the dubious ‘‘all’s fair in war tactics’’ of many successful trial 
lawyers. One professor, while recommending a few good disbarments, ad- 
mitted: ‘‘I don’t think you can teach law students to be honest. Their values 
have been set before they come to us.’’ 


If in England we have been lucky enough to escape problems of professional 
ethics on that scale, it is largely because the four Inns of Court have broken 
down the bar into manageable groups within which every man is personally 
known to his fellows, whose collective public opinion on professional propriety 
insensibly exercises a strong and salutary influence. Dining in Hall has in 
the past been an element which played a powerful part in forming the outlook 
of the students and preserving the established standards of practice in friendli- 
ness and good fellowship. 


After the war it was wise and far-sighted of the Inns of Court to restore 
dining in Hall as a qualification for call to the bar, since it can and should 
continue to play a most important psychological part in professional training 
and practice. There are, of course, difficulties peculiar to our time to be met— 
costs, service, the daily dispersal of so many of the members living in remote 
suburbs, the disturbance of the numerical’ balance of an essentially English 
institution by the numbers of overseas students who come to enjoy its benefits 
—but the problems themselves provide reasons for overcoming them. Virtually 
the only students who object to dining in Hall are those who would like to 
regard call to the bar as a mere technical qualification, and it is precisely they 
who should, in the public interest and in the interests of their future clients, 
be persuaded by association with their fellows into a more liberal and less self- 
centred frame of mind. The problem before the Inn is so to revivify the life of 
Hall as to make it so attractive to the new generations of students that they 
think of it as their professional hearth and home and dine for their own satis- 
faction. There are plenty of ways of promoting this. Moots, argued in the 
friendly, relaxed, after-dinner atmosphere, can provide the keen student with 
incomparable opportunities of finding his feet and getting his law on to the 
tip of his tongte as well as at his fingertips. Since advocacy is far more than 
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legal paper work, mooting might well be restored as a compulsory preliminary 
to practice. 

` One well-liked custom at Gray’s Inn is for one, two or three barristers or 
students to be invited to dine at the bench table when there are fewer than four 
benchers present. This mixing of the generations tends to knit the strands of 
the life of the Inn. In reverse, all the Inns, I think, have now set apart nights 
when barristers undertake to dine with the students. At the Middle Temple 
this has been linked with the recent experiment in sponsorship, under which 
practising barristers undertake to act as guides and advisers to students. Gray’s 
Inn has recently transferred the after-dinner activities of the debating society 
from the Common Room to the Hall. In the last two terms it has also arranged 
two after-dinner addresses a term, with marked success. Lord Gardiner, for 
example, spoke on law reform. Nor has Gray’s Inn forgotten the conviviality 
referred to by Tim Healy. After the benchers leave the Hall the senior barrister 
present takes charge, and when dinning was revived after the war a group of 
lively seniors encouraged and maintained a spirit in which any night might turn 
into a party, prosecutions for breaches of the customs of Hall wittily argued 
and culminating in fines of a bottle of wine, songs, stories, recitations. Extra 
‘wine can be ordered with the permission of the senior in Hall. During the past 
few years, for divers reasons, most evenings have been less amusing, but the 
spirit is still there when the right opportunity offers. 

If all members of all generations co-operate in playing their part, dining in 
Hall can continue to be the focal point in the personal association which is the 
life of the Inn. The libraries at their command, the amenities of gardens and 
common rooms, the convenience of lunching in Hall, the practising chambers 
elustered round the courts, these the members of the Inn have inherited effort- 
lessly and sometimes perhaps taken for granted as though they were natural 
phenomena. But they are not that. They are the product of a continuing 
corporate life and spirit of which the secret: is not commitee and regulations 
but constant personal association—Francis Cowper in L. T. 


OCCUPIER AND TRESPASSER 


A RECOGNISED rule of the common law with which no one, lawyer or law- 
man, is likely to quarrel, and which accords with common sense, is that, broadly 
speaking, a trespasser enters another’s premises at his own risk.- As Salmond, 
says in his Law of Torts, a burglar who broke his leg by falling down the stairs 
could not complain that they were insecure. There are, of course, qualifica- 
tions of this bald statement which lead into somewhat deeper waters, but, even 
so, the general long-established and clear-cut principle or formula, illustrated 
by such dicta as those of Lord Sumner in Latham v. Johnson (108 L.T. 4, 7; 
(1913) 1 K.B. 398, 410) and Lord Hailsham in Robert Addie and Sons 
(Collieries) IAmtied v. Dumbreck (140 L.T. 650, 651; (1929) A.C. 358, 365), 
is that for a trespasser to succeed in a claim for damages for personal injuries 
the occupier must have done an act with the deliberate intention of harming 
him, or at least have acted with reckless disregard of his presence. Even on 
the basis of this apparently straightforward doctrine, however, pitfalls may 
well occur in its application to varying sets of facts and circumstances, pitfalls 
into which it is still possible for experienced judges to fall. 

A case very much in point—Commisstoner for Ratlways (N.S.W.) v. 
Quinlan—-was recently before the Judicial Committee of the Privy Council on 
appeal from the Full Court of the Supreme Court of New South Wales. The 
material facts can be briefly stated. The plaintiff claimed damages for per- 
sonal injuries sustained when a motor truck he was driving was in collision with 
a steam train on a private level crossing over a railway line belonging to the 
defendant, the Commissioner for Railways of New South Wales. The plaintiff 
was admittedly a trespasser, and there was no substantial evidence that the 
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commissioner had acquiesced in or knew of the unauthorised use of the crossing. 
The plaintiff alleged, inter alia, that the driver of the train had not given suffi- 
cient warning by whistle of its approach. For present purposes all that need 
be referred to in the trial judge’s summing-up to the jury was the direction to 
the effect that, once they thought that there was ‘‘a likelihood” of people 
coming to the crossing and that the commissioner was aware of such a likeli- 
hood, he owed a general duty to the plaintiff as ‘‘a member of the publie”? 
take reasonable precautions to secure his safety and that that duty was not 
affected by the fact that the plaintiff was a trespasser. They awarded the 
plaintiff £.A3,250, and judgment was entered for him for that sum. 

On the commissioner’s appeal the Full Court affirmed the judgment below. 
It was of opinion, first, that the principle stated by Serutton L.J. in Mourton 
v. Poulter (143 L.T. 20 23; (1930) 2 K.B. 183, 191) was applicable, namely 
that when a man carried out a dangerous operation on his land when he knew 
people were standing near ‘‘he owes a duty to these people, even though they 
are trespassers, to give them warning.” The Full Court also relied on three 
decisions of the High Court of Australia—Thompson v. Bankstown Corpora- 
tion (1958, 87 C.L.R. 619), Rich v. Commisstoner for Railways (N.S8.W.) 
(1959, 101 C.L.R. 185) and Commissioner for Railways (N.S.W.) v. Cardy 
(1960, 104 C.L.R. 274)—-and said that ‘‘the principle in our opinion to be ex- 
tracted from the decided cases is that, in the case of a level crossing adjacent 
to a public highway which is not secured by a locked gate, there is a duty owed 
by the railway authorities to take reasonable care towards persons to whom in- 
jury may reasonably and probably be anticipated if the duty is not observed 
(ef. Bourhill v. Young, (1948) A.C. 92, per Lord Macmillan at p. 104).’’ 

The commissioner’s further appeal to the Privy Council (Lords Radcliffe, 
Evershed, Guest, Upjohn and Donovan) was successful, and in a lengthy and 
comprehensive judgment delivered by Lord Radcliffe on March 9 a number of 
outstanding features of the law relating to occupier and trespasser were ex- 
amined, In particular, the above-mentioned extract from the summing-up of 
the trial judge was criticised as ‘‘not in accordance with law,’’ though, it was 
observed, it was fair to him to say that ‘‘a direction on these lines was in effect 
made obligatory for him by a previous judgment of the Full Court’’ where, on 
appeal in an earlier trial of the present action, it had been suggested, when 
ordering a new trial, that, though a trespasser, ‘the plaintiff might be entitled 
to claim from. the commissioner the duty of general care which, it was suggested, 
might be founded on a general principle derived from Donoghue v. Stevenson 
(147 L.T. 281; (1932) A.C. 562). ‘‘Their lordships,’’ said Lord Radcliffe, 
in dealing with this point, ‘‘think this view mistaken. They cannot see that 
there is any general principle to be deduced from that decision which throws 
any particular light upon the legal rights and duties that arise when 9g tres- 
passer is injured upon a railway level crossing where he has no right to be.” 
More particularly, added Lord Radcliffe, the Board considered that it was not 
correct in principle to suppose that the mere fact that there was a likelihood, 
apparent to the occupier, of a trespasser being present on the crossing at some 
time or another was sufficient to impose upon any occupier any general duty of 
care towards such a trespasser. 

Likewise, in dealing with the decision of the Full Court, the Board an that 
if that court’s view meant, as it appeared to do, that, given a railway operator’s 
knowledge of the likelihood of some trespassers on a private crossing the opera- 
tor owed to any such trespasser the same duty of general care that he would 
owe to members of the public using a publie crossing, that again was not the 
law, ‘‘because it is in direct conflict with an inescapable weight of established 
rules of the common law.”’ 

Tn the course of its judgment the Board made a number of explanatory com- 
ments, ‘‘if subsequent misunderstandings are to be avoided,’’ on the formula 
governing the ‘occupier and trespasser relationship—that the former must not 
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act with the deliberate intention of doing harm or act with reckless disregard. 
First, what was intended was an exclusive or comprehensive definition of the 
duty; the occupier’s duty was limited in the accepted terms because the cha- 
racter of trespassing was such that the law did not think it just to require the 
occupier to speculate about or to foresee the movements of a trespasser, and 
that was equally true whether the trespasser ‘‘fills the unsympathetic part of 
the burglar or the sympathetic part of the traveller who has lost his way.” 
Secondly, the formula in terms covered activities of the occupier on his land 
and could not legitimately be regarded as confined to the situation where in- 
jury arose from what was called the ‘‘static condition’’ of the land. Addie’s 
case (sup.) did not apply only to the occupier’s duty in respect of the ‘‘static 
condition”? of the premises there. Thirdly, the formula did not ignore the 
significance of knowledge in affecting the relationship. As Lord Goddard ob- 
served in Edwards v. Railway Executive ((1952) 2 All E.R. 430, 487; (1952) 
A.C. 787, 747), a man could hardly act wilfully or recklessly with regard to an- 
other unless he knew that that other was present or had reason to believe that 
he was there. Given the fact of knowledge, the occupier came under the obli- 
gation not to inflict intentional or reckless injury on the person of whose pre- 
sence he was aware; but, said Lord Radcliffe, ‘‘this again is a very different 
thing from an obligation to take precautions in advance against the likelihood 
of a trespasser being present.’’ Further, the knowledge in the occupier suff- 
cient to impose on him the duty not to be wilful or reckless was something a 
great deal more concrete than a mere warning of likelihood; the.trespasser’s 
presence, if it was to be treated as anticipated, must be ‘‘extremely likely” (per 
Lord Buckmaster in Ezcelsior Wire Rope Company Limited v. Callan, 142 L.R. 
531, 588; (1930) A.C. 404, 410), or ‘‘expected or foreseen’’ (per Dixon C.J. 
in Commissioner for Railways (N.S.W.) v. Cardy, sup. at p. 286). 

In conclusion, it is relevant to quote in extenso the following passage from 
the judgment of the Board: ‘‘It is impossible and, indeed, misleading to ap- 
proach the established formula that defines the occupier’s duty as if it were 
‘old’ or ‘the older’ law. A definition which has been stated in precise terms 
by judges as learned-and humane as Lord Sumner, Scrutton L.J., Lord Dune- 
din and Lord Porter, to mention only United Kingdom judges who are recently 
dead, is not likely to be either old-fashioned or to be impaired by an inadequate 
appreciation of the general law of ‘tort, whether under the wider heading of 
negligence or of other more specialised categories of obligation. Their lord- 
ships do not think that it can be right to say that this duty has somehow been 
recast in a different and much more onerous form as a consequence of what 
was decided by the House of Lords in Donoghue v. Stevenson (sup.).’’ If, on 
the evidence a plaintiff was a trespasser, a person present without right of 
licence, the oceupier’s duty to him was determined by the general formula 
as laid down in Addie’s case (sup.). What the law did not admit was that 
a trespasser, while incapable of being described otherwise than as a trespasser, 
should be elevated to the status of an ordinary member of the publie to whom, 
if rightly present, the occupier owed duties of foresight and reasonable care. 
Whatever misapprehensions, justifiable or otherwise, may have been entertained 
in the past on this limited issue, this latest judicial pronouncement on the 
matter from so high a source will without doubt remove them and afford a 
basis for unequivocal guidance in the future—L.T. 


Moron InsuraANoH: Tamb Party Risks 


In Kelly v. Cornhill Insurance Co., Lid., 114 L.J. 136, the appellant appealed 
from a decision of the Court of Session ([1963] S.L.T. 13), affirming a decision 
of the Lord Ordinary (Lord Hunter) dismissing an action for declarator brought 
by the appellant against the respondents that the appellant was entitled to the 
benefit of a motor insurance policy issued by the respondents in favour of the 
appellant’s father in respect of third party claims arising out of ‘an accident. 


x 
s 
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A father, the owner of a motor car, had insured it with the respondents under 
a policy current for the period April 26, 1959, to April 26, 1960. In the pro- 
posal form the father stated that the car would be driven by his son, and that 
he, the father, did not intend to drive it. The policy insured any person driving 
the ‘ear “with the permission of the insured’. The father gave the son per- 
mission to drive the car; no limitation of the permission was expressed, and the 
permission had not been terminated by the father. The father died on June 
2, 1959. On February 4, 1960, when the son was driving the car in England 
and while it remained part of the father’s estate, there was an accident in which 
the car, and property belonging to the third parties, was damaged. The father’s 
executrix had not terminated the son’s permission to drive. The policy con- 
tained no provision dealing with the extent to which it was to continue after 
the father’s death. The son appealed from a decision sustaining the respon- 
dents’ plea that he had no title to sue them as the permission did not extend 
after the father’s death. 

It was held by the House of Lords (Lord Hodson and Lord Guest dissenting) 
that the permission to the son continued until shown to have been terminated, 
and the term ‘‘permission’’ was not so rigid that it could not refer in the con- 
text of the policy to a period after the death of the person giving the permis- 
sion; in the present case, where the car remained part of the father’s estate, 
the respondents had failed to establish that the permission, being of unlimited 
duration, had been revoked, and accordingly the plea that the son had no title 
to sue had been wrongly sustained.—L.J. 


REVIEWS. 


Criminal Pleadings. Law, Practice and Procedure. By B. N. BANERJEE, M. "30; 
B.L., Advocate. ALLAHABAD : Law Book Co., Sardar Patel Marg. 1964. Roy 8vo. 
Pages lziii + 832. Price Rs. 30. 


Puespina forms the foundation on which the case of a party depends and, 
therefore, faulty pleading affects the result of litigation in a great measure 
and in some cases miscarriage of justice has resulted due to defective pleading. 
Pleadings are not wholly unknown to criminal Jaw and would include a com- 
plaint made before a magistrate, the plea of the accused to such complaint, 
police report culminating in a charge sheet, charge or charges on which a per- 
son is to be tried and the latter’s examination of defence or plea. For drawing 
up accurate and sound pleadings one has to be posted with the basie principles 
of law applicable to a given set of facts and, therefore, a close study of these 
legal principles is an absolute necessity. The law relating to criminal pleadings 
and proof is to be found in several statutes and decided cases and the author 
of this book has very ably presented it in an orderly and systematic manner. 
To add to the utility of this book to the practitioner the author has included a 
jarge number of model forms of complaint under the Indian Penal Code and 
of petitions under the Criminal Procedure Code. Under each form are given 
commentaries based on decided cases relating to the definition, ingredient of 
proof, illustrative case-law and matters of procedural practice pertaining to the 
offence dealt with. This will provide a useful guide for making adaptations in 
the model form in question as required by the peculiar circumstances of the 
case in hand. Much labour has gone into the preparation of this work and it 
can be confidently stated that it will find a place on the shelf of every busy 
eriminal lawyer. 





Law of Criminal Appeals and Revisions. By B. N. BANERJEE, M.SC., B.L. Advo- 
cate. ALLAHABAD: Law Book Co., Sardar Patel Marg. 2nd Ed. 1964. Roy 8vo. 
Pages 667. Price Rs. 25. 

Tas is the second edition of a treatise on the law of criminal appeals and 
revisions whieh brings within its compass the provisions of the Constitution of 
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India, the Criminal Procedure Code, special and local enactments pertaining to 

the subject and decisions of the Privy Council, the Supreme Court of India, 

the High Courts and the Courts of Judicial Commissioners, The commentaries 
appear in appropriate and logical chapters and the expositions under each - 
chapter appear in suitable topics and sub-topics, The author has spared no 

pains to make his work as comprehensive as possible and has referred to a large 
number of decisions in expounding his subject. An index of cases would have 
added to the utility of the book. The book will be welcomed by the profession 
as a.mine of information required to be known in order to be able to deal with 

criminal appeals and revisions. 


Law of Private Defence. By AIYAR & ANAND. Second edition revised by C. U. 
Menon, Advocate. ALLAHABAD: Law Book Company, Sardar Patel Marg. 1964. 
Roy 8vo. Pages xl + 558. Price Rs. 22.50. 

THs right of private defence forms a valuable defence in criminal cases. The 
present work deals with every conceivable aspect of this important branch of the 
criminal law. As the Indian law on private defence is mainly based on the 
English law, the authors have given special attention to English decisions. A 
comparative study of the law as it obtains in other countries is also provided. 
The book opens with a survey of the history of the recognition of the right of 
private defence in different legal systems of the world and the circumstances in 
which the plea is open and the question of burden of proof in its various phases. 
Among the important topics dealt with are the quantum of evidence necessary 
and sufficient for the legal exercise of the right, some phases of the law relating 
to the exercise of the right against persons incapable of committing offences, 
acts against which there is no right of private defence, limitation on the rule 
that a man ought not to take the law into his own hands even when his legal 
rights are infringed, the extent of the right of private defence and the question 
of exceeding the right and lastly when death may be caused in defence of person 
and when the right ceases to be exercisable. The present edition has been thorough- 
ly revised in the light of English and Indian decisions which have been reported 
since the first edition of the book appeared in 1954. Much labour and learning 
have gone into the preparation of this treatise which will be of considerable 
help to the profession. 


Provincial Small Cause Courts Act. By Mott Ram & SuKHDEV. Advocates. 
ALLAHABAD: Law Book Co., Sardar Patel Marg. 1964. Royal 8vo. Pages 414. 
Price Rs. 15. 

Tu Provincial Small Cause Courts Act, 1887, is a complete code on matters 
of jurisdiction, practice and procedure of the Small Cause Courts. The Act 
also invests these Courts with exclusive jurisdiction over certain suits and, there- 
fore, the determination of the nature of a suit is of paramount importance to 
the Courts and the practitioners. This book which is a sectionwise commentary 
on the provisions of the Act is a practical guide to answer the question of the 
nature of a suit by making detailed reference to decided cases. The authors 

“have lucidly and exhaustively analysed: the statutory provisions and have cri- 
tically dealt with the revisional jurisdiction of the High Court and questions 
relating to the return of plaint, application of the Civil Procedure Code, limited 
right of appeal and finality of the decrees and orders of Court of Small Causes. 

The text of the Act has been brought up to date and the State amendments 

have been included at appropriate places. This book which is a complete manual 

of the law relating to the Courts of Small Causes established beyond the Presi- 
dency towns will be of great use to the Bench and thé Bar. 


The Customs Act, 1962. By B. R. BEOTRA, B.A. (Hons.), LL.B. ALLAHABAD: Law 
Book Co:, Sardar Patel Marg. 1964. Demi 8vo. Pages 300. Price Rs. 12.50. 


THE Customs Act, 1962, codifies the entire law relating to sea, land and air 
customs into a single comprehensive measure. This was necessitated by the 
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fact that several provisions of the Sea Customs Act which was enacted more 
than eighty years ago had become obsolete and difficulties were experienced in 
the implementation of certain other provisions. The trade was also pressing for 
certain ‘changes and facilities and smuggling was presenting new problems. The 
present commentary is sectionwise and deals lucidly and exhaustively with the 
provisions of the Act in the light of decided cases. Corresponding provisions of 
the repealed Sea Customs Act, 1878, have been referred to under the new sec- 
tions. The author has moreover considered the constitutionality of some of the 
provisions of the Act. To add to the utility of the book notifications issued by 
the Central Government as well as those of the Central Board of Revenue and 
the relevant Rules.and Regulations are noticed at appropriate places in the 
commentary and extracts from some twenty-four allied Acts are given. This 
book can be recommended as a handy and reliable guide to the law relating to 
customs in India. 


The Law of Benam Transaction. By, NatHunt Lat, M.A, LL.B, Advocate. 
ALLAHABAD: Law Book Co., Sardar Patel Marg. Royal 8vo. 1964, Pages 194. 
Price Rs. 10. 


Tum age old practice of benamis has been commonly followed both by Hindus 
as well as Mohammedans and it is not confined to acquiring or holding of pro- 
perty in names other than those of the real owners but it also extends to carry- 
ing on business in this fashion. By its very nature the law relating to benamt 
is not found at one place but is scattered over a vast field and the present book 
lucidly deals with the various legal aspects relating to bDenamés transactions in 
the context of decided cases. The author in particular deals with the signifi- 
cance of benamt, its origin and causes, the doctrine of advancement, rights and 
obligations of benamidar, the tests applicable to benami, the requisite proof, 
benams as opposed to law and benamé in relation to certain special relationships 
e.g. landlord and tenant, principal and agent and partnership. This exhaus- 
tive and painstaking study on the law relating to benami will be of Sars help 
to the legal profession. 


Indian Oaths Act. By B. R. BEOTRA, B.A., LL.B. and 8. K. SHanaioo, Advocates. 
ALLAHABAD: Law Book Co., Sardar Patel Marg. 1964. Demi 8vo. Pages 110. 
Price Rs. 6. 


Tam law relating to judicial oaths, affirmations and declarations is regulated 
by the Indian Oaths Act, 1873, and among other subjects deals with conclusive- 
ness of evidence given on special oath, effect of omission to make or refusal to 
take oath and the obligation to state the truth before Courts and persons autho- 
rised to administer oaths and affirmations. The authors of this book in explain- 
ing the provisions of the Act have dealt with all the relevant case-law on the 
subject and have included forms of oaths and affirmations as prescribed by the 
various High Courts in India. The book will be found useful as an up to date 
exposition of the law relating to judicial oaths and affirmations. 


The Limitation Act, 1963. By J. D. GANGAL, B.80., LL.B., First Assistant Master, 
High Court, Bombay. Assistant Surgeon’s Quarters, Behind Walkeshwar 
Flats, Malabar Hill, Bomsar-6. Royal 8vo. Pages 67. Price Rs. 2-50 nP. 


Tre new Limitation Act has brought about several changes in the scheme of 
the law of limitation. The author of this brochure with commendable zeal has 
prepared a comparative table which clearly sets out the corresponding provisions 
of the old and the new Act and has given cross references to sections and 
Articles of the 1963 Act and the 1908 Act. This brochure will be of help to the 
legal profession as a thorough guide to the difficulties arising out of the altera- 
tions made in the sections and schedule to the new Act. 


E> 


The 
Bombay Law Reporter. 


JOURNAL. 
July 1964. 


JAWAHARLAL NEHRU 


On Monday, June 15, 1964, on the re-opening of the High Court 
after the Summer Vacation, the Hon’ble Mr. H.K. Chainani, Chief 
m Justice, and the Judges of the High Court assembled in the Central Court 
% where members of the Original and Appellate Side Bar and the At- 
y- torneys of the High Court were present. Addressing the members of 
d the Bar the Chief Justice said: 


Mr. Advocate General and members of the Bar. 


We have assembled this morning to pay our respectful homage to 
our most eminent national leader, the late Pandit Jawaharlal Nehru. 
He did so much for us and he meant so much to us that it is difficult 
to express in a few words all that one feels about him. 


Born and brought up in luxury, he under the influence of Mahatma 
. Gandhi, chose a life of hardship and suffering, a life dedicated to the 


: service of the country, first to achieve freedom and then to meet 


the challenges of freedom and to give a reality to his vision 
of a new India by democratic means. He placed democracy on 
`a .solid foundation and he will always be remembered for preserving 
$ freedom and the rule of law in this country, when dictatorships’ were 
$ being established all round us and when with the power and influence 
§ which he commanded, he could easily have converted this country into 
a one-party State. 

Pandit Jawaharlal Nehru will, however, live in history not ‘only 
¥ as a maker of modern India, but as an outstanding leader of mankind, 
H who laboured long and hard to secure world peace and to promote 
friendship and understanding between nations, To millions of people 
all over the world he was a symbol of peace, of human dignity, of free- 
4 dom and of right and justice. This man of destiny has departed and a 
Š glorious epoch in the life of the nation has come to an end. But he has 
left behind a rich heritage. He used to remind himself of the words of 
fm a poet, “I have promises to keep and miles to go before I sleep.” There 

` are miles to go to complete the tasks, which he had undertaken, to build 
a happier India, democratic and prosperous, and a better world, a world 
free from war, free from exploitation, bitterness and hatred. Let us 
try and cover those miles with unity, courage and determination. That 


will be the best memorial to our departed leader. 
: : “| 


aE 
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On behalf of my colleagues and myself I tender to the members 
of his family our deep sympathy in their great bereavement. Perhaps 
it may be some consolation to them that their grief is shared by millions 
throughout the world. May his soul rest in peace. 


Mr. H.M. Seervai, the Advocate General, said: 
My Lords, 


On behalf of the Bar I associate myself with the deeply moving 
words which have fallen from my Lord the Chief Justice. The 27th and 
28th of May are two of the saddest days in contemporary history be- 
cause on the 28th with the mark of deepest sorrow and affection a mourn- 
ing nation laid to rest all that was mortal in our Prime Minister. As 
my Lord the Chief Justice has said, he meant so much to us that it is 
hard to find adequate words to express our sorrow and no matter what- 

` ever is said it will be found to be inadequate. 


In 1926 his father said “If Jawaharlal lives for 10 years, he will. 
change the face of India” but he added sadly “men like him do not live 
‘long; they are consumed by their own fire”. His father’s fears were 
belied and his hopes fulfilled because the fire that was within his son was 
subdued by an iron will, and a sense of discipline, to his duty to his 
country. His father’s contribution to that result was marked and signal, 
for Jawaharlal recognised in his father and in Mahatma Gandhi two 
men whom he called royal men and manly men of unshakable will and 
determination. 


To this personal influence there came another influence from Har- 
row and Cambridge and he carried away from his early days the love of art 
and literature and science which was to remain with him throughout 
his life, and as two chapters of his Autobiography—one relating to 
Mahatma Gandhi and his father and the other to the death of his father— 
show, he was capable of producing great literature almost at will. 


But looking at it now, all these years of struggle and of triumph 
were a preparation for his finest hour as Prime Minister of a free India. 
For 17 long years, he laboured to see that the freedom for which his 
father had died, his comrades had died and Mahatma Gandhi had died 
‘was not thrown away in the hour of victory. Historians may differ here- - 
after as to the contribution he has made but there is one thing on which 
they will not differ and they will all be agreed. If parliamentary insti- 
tutions and the rule of law have flourished and developed in this country, 
when, as my Lord the Chief Justice has said, they guttered and flicker- 
ed out in almost all the countries of the East, it was due in no small 
measure to Pandit Jawaharlal Nebru. How hard and how ceaseless that 
task must have been to a man of singular charm and sensitivity, to a 


/ 
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nan of whom Mahatma Gandhi said “he is pure as crystal and his love. ee 
and loyalty are beyond compare”, has been disclosed after his death 
y the lines, to which my Lord the Chief Justice has referred, No word | 
__ of complaint escaped his lips. But we now know that on the pad he kept 
a for the last year of his life, he had written the following words: 


“ “The woods are lovely, dark and deep, 
But I have promises to keep, 
And miles to go before I sleep, 
` And miles to go before I sleep.” E 
f he was asked why he took that burden on himself, never betes oe 


: ‘content even on the last day of his life to tell his colleagues. “All my files _ 
< have been disposed of”, he would have said that he had taken a pledge 











have told us that there is nothing which would please him more than 


that all people in this country should take a similar pledge. The lineg are $ 
2 these: 


REER and so to-day, 

But oh, if ever, duty’s voice is ringing clear, 
_ Bidding men to brave endeavour, 

Be our answer, we are here.” 


Me Jawaharlal Nehru gave that answer; he gave it in youth, he gave a in o 


: 3 middle age and he gave it in old age and till the last minute of his work- : 
oS ing life. 





; I would on behalf of the Bar wish to convey our deepest sympathies _ 
to those near and dear to him on whom his affection was lavished and _ 

who lavished their affection on him. As my Lord the Chief Justice said, 
it must be some comfort to them that millions of hearts are saltering 
“with them eee 


Mr. R.B. Kotwal, the Goverment Pleader, said: 
: My Lords, o 
‘I whole-heartedly associate myself with all that has fallen _ 

trom my Lord the Chief Justice and with all that has been said 
_ by the learned Advocate General. We have met this morning under the 

shadow of the greatest calamity that has fallen on this country since 





school in the Harrow songs which they used to sing, and he would 


the death of the father of the Nation in 1948. Pandit Jawaharlal Nehru, g5 


whose death we are mourning, was by far the greatest Indian and very : 
nearly the greatest man of the world of his time. o 


i He was called to the Bar in the year 1912 and joined the Bar o . 
_ the. Allahabad High Court. But his burning patriotism would not permit — 
him to spend his days merely in fighting the battles at the Bar. He- 
lunged himself headlong under the See of Mahatma Gandhi into 
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the War u Indian Independence and succeeded. During that struggle, . 
he courted jail several times and spent years in jail. In the seclusion of 
the jail he found his opportunity to follow his literary activities and 
produced books which rank among the world’s best. After Independence, 
he became the Prime Minister of India and guided the destinies of this 
Nation for 17 long years. As Prime Minister, he gave us two of our 
most cherished treasures, viz., planned economy and secularism. By her. 
secularism India today stands in striking contrast to a neighbouring: 
country where religious fanaticism is rampant, and her planned econo- 
my has made her an eyesore to another neighbouring country which is now ~ 
being condemned for its policy of aggression. To the outside world, i 
Nehru gave his great principles of Panchsheela and non-alignment. Un- 
doubtedly, Nehru was born with a mission—the mission of saving man- 
kind from the ravages of atomic warfare. Fortunately or unfortunately, 
man had discovered God’s great power hidden in the little atom and 
was foolishly trying to utilise that great power to achieve his own small, 
little, selfish ends. It was Nehru who stood against the foolish use of 
atomic energy for destruction and saved mankind from total annihila- 
tion. No wonder that leaders from the whole world took off their hat: 
before him and honoured him as the greatest peace-maker and t 
benefactor of mankind. To us, his country-men, however, it is not enough 
merely to pay a tribute by uttering empty words. It is our duty to 
pledge ourselves here and now to follow in actual practice the. great 
principles for which Nehru lived and struggled all his life. That is the 
homage which his great soul would love to receive from his country- 
men. Let that homage be offered in plenty to the great departed soul. 















Mr. R.A. Gagrat, President, Incorporated Law Society, said: 

It is with deep sorrow that I join my Lord the Chief Justice, the 
learned Advocate General and the learned Government Pleader to ex: 
press on behalf of the Bombay Incorporated Law Society and myself . 
our deep sense of regret at the sad and sudden death of our beloved 
Prime Minister Jawaharlal Nehru. ba 


So much has been said and so much has been written after his death 
that it is superfluous for me to add anything more except to state that 
we shall not seë his like again. I happened to be at Delhi on the memo». 
rable and unforgettable day of his death. The news. of his death flashed 


> lke lightning all-over Delhi and the entire world in Delhi came to 


a standstill. All roads led to the Prime Minister’s residence. The affection _ 
and the esteem in which he was held could be seen from the multi- _ 
tude of people that collected at his residence to pay him his last homage 
with sorrowing ‘and tearful faces. Even the shining sun of the Delhi 
summer was covered with clouds, which showed that even nature shared. 
the grief ofthe nation, and he loved nature above all. It was my good 
fortune to ‘be taken by a friend to pay my last respects to him on the 









: vou. ex 






e siyi theire serene and i in State with his arms folded in Namast ste, where 
ple bowed: to him one after another and I could see his face in ‘death oe 





























sepublie of India he s his referred to the tryst with destiny and he pi 
ed over the de stinies of our nation for 17 long years. The greatest det 
India prospered on account of his towering personality, whi 
democracies in Asia have run into trouble. It was his me 
ia to forget casteism, linguism, Provincialism and achieve n: 
i integrity. He had many miles to cover, as he said, and he hopec 
ncouraged us to cover those miles with courage. He was a great ¢ 
crat and he achieved all the ideals for which he stood. But the gr 
“tribute that can be paid to him is to say that though he was a great | 
statesman, a great scholar and a philosopher, he was a great humanist. B 2 
~ Joved trees and flowers and children and his was a poetic soul. H a 
__ the blending of the best in the Eastern and the best in the Western culty . 
in him, and the noblest in mankind was in him. We lawyers pay ‘tribute 
oto him on account of his upholding the rule of law which is enshrined in 
our Constitution.. Not only the rule of law in national affairs but also in 
international affairs ‘was preached by him. We remember him as a great _ 
eace maker and a: lover of Romany May his soul rest in peace. 











DHIRAJLAL K. THAKORE 








DHIRAJLAL K. THAKORE 
(o DĦIRAJLAL was: born at’ Broach on May 7, 1871. At that time his father 
as I Mamlatdar at Bulsar i in the Surat district and in 1873 was promoted: | 
and. was appointed District Deputy Collector at Dhulia. Thereafter, 
Dhirajlal’s. father was posted at different places with the result t at 
Dhirajlal never attended any regular school but was educated at: ho 
] by private tutors. In about 1884 Dhirajlal came into contact with Ratar 1l 
E whose father was an Assistant Engineer in the Public Works Depart e 
In that year the District Deputy Collector and the Assistant Engineer: we 
both posted at Godhra and then began the long association between 
Ẹ Ratanlal and Dhirajlal which was broken only by Ratanlal’s death in 
BE 1955. ‘During this span of more than three score and ten years, the two 
friends were co-students at college, business associates and business part- 
ners, co-authors and co-editors, but the two worked and thought as one 
and nothing marred their relationship. till the end. 







































After passing the Matriculation examination of the Bombay University: i 
Dhirajlal graduated from the Elphinstone College in 1891. During his 
college days Dhirajlal was staying at the Goculdas Tejpal Boarding as 
: paying boarder and Ratanlal was his companion at both the institutions. 


After passing the B.A. examination together, both the friends decided : | 

§  to-study for the LLB. examination. Ratanlal passed the LL.B. examination d l , 
E in 1894 and started practising-as a lawyer at Ahmedabad in 1895. Dhiraj- | 
lal, however, had a series of mishaps and accidents for several years and | 
these prevented him from appearing at the final LL.B. examination. : 
Ultimately Dhirajlal decided to proceed to England and study for the Bar. g 
In the meanwhile Ratanlal had started editing and publishing the Bombay | 
Law Reporter i in 1899 and had also begun to practise on the Appellate Side: d 
of:the High Court at Bombay. Dhirajlal began to assist Ratanlal in edit- | 
ing the Bombay Law Reporter and he also helped him in writing and i 

; publishing i in 1896 a manual of the Indian Penal Code and in 1897 a treatise 

on the Law of Torts. 













worked on material for the book which he subsequently wrote jointly with 


e | of the British Museum in London. 


After returning to ‘India in 1906, Dhirajlal joined. Ratanlal. as. the co- o 
@ editor of the Bombay Law Reporter and they jointly. began. writing and’ | 
E publishing as co-authors, law books, viz., (1) The Law of Crimes, (2) The : 
Ẹ Indian Penal Code, (3) The Law of Torts, (4) The Law of Evidence and 
ff (©) The Criminal Procedure Code. All these books are well-known to. 


-E generations of- students and the legal profession. 









thes middle of April 1964 and after an illness of about 2} months expired 
on July 3, 1964. 





E echoed the words of the poet: 


. “I warmed both hands before the fire of life; 
It sinks, and I am ready to depart.” 








Requiescat in pace. 





Dhirajlal left. for Hinglaga i in 1901 and was ‘allied ie the : Bar from Lin- 4 
_eoln’s Inn in 1905. _ During the time that he was in England, Dhirajlal 


` Ratanlal, the Law of Crimes. This work was done by him at the Library 


- After the death of Ratanlal in 1955 Dhirajlal kinika ‘the same work 
in collaboration with Ratanlal’s son, Mr. Manharlal. In spite of advancing 
age and some ailments Dhirajlal continued to attend to his work till about: 


Dhirajlal was an amiable man of varied interests and a bon vivant- 
in the best sense of the words. In his later years he could have well | 
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On Monday, July 6, 1964, the Hon’ble Mr. H. K. Chainani, Chief Justice, 
and Mr. Justice Mody presided in the First Court where the members of the 


Bar had assembled. 


The Hon’ble Mr. H. K. Chainani, Chief Justice, addressing the members of the 
Bar said: 


Mr. Advocate General and members of the Bar. 


My colleagues and myself learnt with considerable regret the news about the 
passing away of Mr. Dhirajlal Thakore on last Friday. Born in Broach in 
1871 he received higher education in the Elphinstone College in Bombay. In 
1901 he proceeded to England. There he was called to the Bar in 1905. While 
he was in England he collected materials from the British Museum for the Law 
of Crimes, which was published some years later. After his return to India 
he joined the late Mr. Ratanlal as the co-editor of the Bombay Law Reporter. 
Together with Mr. Ratanlal he placed this useful law report on a firm and 
solid foundation. We all know the popularity and usefulness of this law report. 

Mr. Dhirajlal was also the co-author along with Mr. Ratanlal of several law 
text books. The most well known of these, the magnificent book on the Indian 
Penal Code, the Law of Crimes is used by Courts all over this State and in 
many of other States. 

After the death of his life-long partner and friend Mr. Ratanlal about nine 
years ago, the responsibility of carrying on the work of the Bombay Law Re- 
porter fell on Mr. Dhirajlal. I know from personal knowledge how devoted he 
was to the Bombay Law Reporter. He used to meet me many times and the 
deep interest which he took in this publication continued almost till his death. 

Mr. Dhirajlal was possessed of a kind heart and gentle manners. He was 
highly respected both by the Judges and by the members of the Bar. 

On behalf of my colleagues and myself I extend to the members of his family 
our deep sympathy in their bereavement. May his soul rest in peace. 


Mr. H. M. Seervai, Advocate General, said: 


My Lords, on behalf of the Bar I desire to associate myself with what has 
fallen from my Lord the Chief Justice. I came to know Mr. Dhirajlal in 1932 
-when I joined the Bar, and I recall that the kindness and courtesy shown to 
me then was not less than what was shown to me when I assumed office. As my 
Lord the Chief Justice has said, Mr. Dhirajlal, with his partner Mr. Ratanlal, 
made a signal contribution to the law in two spheres, first as the joint authors 
of text books which are not only read by practitioners but on which seven or 
eight generations of students have formed their knowledge of the law, and 
secondly by the Bombay Law Reporter which they published. It is no longer 
thought necessary for a Law Reporter to have arguments embodied in it. But 
I saw Mr. Dhirajlal and Mr. Ratanlal personally attend in important cases and 
record arguments and as far as within him lay he did his best to ensure that 
the Bombay Law Reporter contained a note of arguments. His interest in the 
affairs of the Bar was deep. He did not take the view that those were good 
old times and we have now fallen on degenerate days. In any event, he was 
unwilling not to make an effort to see that the interests of the Bar were pre- 
served and promoted and he could be counted upon to take part in any meeting 
of the Bar Association if his presence was necessary even at the old age of 85 
or 86. I remember his extreme openness of mind. I recollect pointing out to him 
that a very fine passage in the Law of Torts had disappeared from an edition 
of his book. He went into the question without resenting it and the next edi- 
tion found the passage restored. I had the privilege of meeting him six or 
seven months before he died. I went to him and asked him whether he was 
prepared to introduce in the journal part of the Bombay Law Reporter a new 
feature badly needed in India, namely, critical notes on the judgments of the 
Bombay High Court and the Supreme Court. He showed extreme willingness 

` » 
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to introduce that feature if suitable number of lawyers came forward to prepare 
the notes. Almost till the end he preserved his faculties and his interest entire 
and the Bar mourns with your Lordships the passing away at a ripe old age 
of a lawyer who made great contribution to the study of the law and to its 
practice and whose charming and kindly personality is vividly present to the 
minds of all of us. 

On behalf of the Bar I would like to convey to the members of his family our 
deepest sympathies in their bereavement. 


Mr. R. B. Kotwal, Government Pleader, said: ` 


I associate myself with what has fallen from my Lord the Chief Justice 
and with what has been said by the learned Advocate General. 

Mr. Dhirajlal Thakore, a well-known figure in Bombay, has ended the jour- 
ney of his life at the ripe old age of 93. Mr. Dhirajlal, along with his friend 
Mr, Ratanlal, was actively associated with the Bombay Law Reporter, which 
has practically become a part and parcel of the High Court of Bombay. The 
sixty-five volumes of that Reporter depict truly and faithfully all the important 
decisions of this Court and of the Privy Council given during the last sixty- 
five years. I remember one day when I cited a ruling of the Privy Council 
reported in the Indian Appeals before Mr. Justice Weston, that distinguished 
Judge was pleased to ask me whether the case was not reported in our Bombay 
Law Reporter as he called it. That shows the extent to which the Bombay Law 
Reporter was and is respected and loved in these Courts. 

Mr. Dhirajlal was also associated with the late Mr. Ratanlal in the production 
of numerous useful and important books. Ratanlal on Crimes, Ratanlal on 
Criminal Procedure Code and Ratanlal on Torts are some of the books which 
are referred to almost daily in Courts not only in Bombay, but all over the 
country. These great books and the Bombay Law Reporter will stand as a 
fitting memorial to the industry and ability of these two great scholars. 

Mr. Dhirajlal leaves behind him a large circle of friends and admirers who 
mourn his loss. Our hearts go out to the members of his family in this, their 
sad, bereavement. 


Mr. R. A. Gagrat, President, Bombay Incorporated Law Society, said: 


On behalf of the Bombay Incorporated Law Society and myself I join, in 
whatever has been said by my Lord the Chief Justice, the learned Advocate 
General and the learned Government Pleader. 

My first introduction to late Mr. Dhirajlal was when I joined the portals of 
the Government Law College and was prescribed the well-known text-books 
written by Ratanlal and Dhirajlal, which have been referred to by the learned 
Government Pleader. 

My next introduction to late Mr. Dhirajlal was when I was an Articled Clerk 
and when I was asked to refer for relevant authorities to the Bombay Law 
Reporter in the first instance. 

The success the studies of these text-books gave me made me realise how 
valuable these text-books were to the students of law, written with such masterly 
precision and accuracy. 

The Bombay Law Reporter reports judgments of this Court in a very diseri- 
minate and selective manner. The head notes of reported cases give to us a 
very clear idea of the principles of law which underline the judgments delivered 
by Your Lordships. The Journal of the Bombay Law Reporter is a section 
which I consider to be very important, interesting and instructive. It refers 
to extracts of judgments of various Courts from abroad, articles by reputed 
authors and considered criticisms of some of the judgments of our Courts. 

In Mr. Ratanlal and Mr. Dhirajlal the Bombay High Court had a combination, 
a very rare combination, of excellent law reporting, which is unparallel in any 
other part ofçoùr country. The names of Ratanlal and Dhirajlal will live in 
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the history of the Bombay High Court so long as the Rule of Law will prevail 
in our country. 

Mr. Dhirajlal died at the ripe old age of 93, leaving the Bombay Law Reporter 
66 years old. We hope that the traditions which the Bombay Law Reporter 
has established will be continued by my friend Mr. Manhar Ratanlal who will 
succeed to the Bombay Law Reporter and that he will maintain these traditions 
of the Bombay Law Reporter in future. I also hope that he will live longer than 
Mr. Dhirajlal to see the Centenary in 1999 of the Bombay Law Reporter. 

May the blessings of God be upon his soul. 


Mr. K. B. Sukthankar, President of the Western India Advocates’ Association, 
said: ` 

My Lords, 

On behalf of the Hinet Association of Western India, I associate myself 
with the expression of sorrow and.sympathy at the sad demise of Mr. Dhirajlal 
Thakore. 

In 1898 the High Court ceased publication of the Printed Judgments which 
were very useful to the lawyers. In 1899 Ratanlal came forward to fill in the 
gap that was created by the ceasing of this publication. Later on Mr. Dhiraj- 
lal joined him and this unique partnership of Ratanlal and Dhirajlal continued 
until the death of Ratanlal in 1955. Ratanlal and Dhirajlal’s name is a house- 
hold word among law students and practitioners not only in this Court but 
among other States also. Generations of lawyers have imbibed their knowledge 
of law from the text-books which were written by the celebrated pair of authors. 

The Bombay Law Reporter has assumed the importance of an official report 
not only on account of its accuracy and precision, but on account of the regula- 
rity and punetuality with which it comes out every fortnight. This unique part- 
nership has made its name in the history of law reporting and the names of 
Dhirajlal and Ratanlal will be long cherished by the generations of lawyers to 
come, 

May his soul rest in peace. 


THE IMPACT OF ENGLISH LAW ON THE SHARIAT IN INDIA.* 


INTRODUCTION 

ON a previous occasion, I dealt with the general history of Muhammadau 
Law in India. Today I shall endeavour to be more technical, and to make a 
contribution towards understanding the nature of the influence which British 
jurisprudence has exercised on the principles of the shariat in India. I shall 
not deal with the subject exhaustively ; indeed, I cannot, for, there are no books 
to guide or help us on the way, and the principles have to be extracted out of 
the enormous raw material of reported cases, and from ancient and obscure 
reports, as well as books on history, memoirs, and Government reports. I shall,- 
therefore, try to deal with law proper, and have restricted myself to an exami- 
aan of the cases that have reached the Judicial Committee of the Privy 

ouncil. 

Although this is not the occasion for a florid tribute to the excellence of these 
decisions, I would be failing in chivalry and justice if I did not say how much 
I enjoyed the purity of the English in which the judgments are written, the 
restraint in not entering into fields which were not necessary for the immediate 
occasion, the detachment and impartiality regarding the subject-matter, the in- 
difference to the views of the people, or the prejudice or policy of the Govern- 
ment and the strict adherence to the policy of non-intervention in the social 
eustoms and religious practices of the people. This neutrality, indeed, has been 

*By Asaf A.A. Fyzee. Based on a lecture Egyptian Review of International Law, Vol. 18, 
before the Egyptian Society of International 1962, pp. 1-27, by kind permission). 

Law, September 1962 (Reprinted from the gis 
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upon oceasion so complete, and so extreme, that one has wondered whether their 
Lordships were at all deeply concerned with the welfare of the people. But 
a careful examination shows that, however mistaken they may be found to be 
on particular points, the Judicial Committee made a distinction between the 
functions of a judge and a social reformer. That ‘‘unruly horse” of English 
law—public policy—was invoked but seldom, and they proceeded to apply the 
law as they found it, without AEDE for consequences; for, that was the business 
of the legislature. 

Legislation dealt with human a with social reform, with the needs of 
a changing community coming under the influence of 20th century thought, and 
shedding its adherence to age-long customs and prejudices. The Judiciary 
was concerned strictly with the interpretation of the law as it existed, as it 
was, not as it should have been. This is unfortunately often forgotten, and 
Indian and Pakistani Judges in their zeal for reform sometimes over-step the 
bounds of judicial rectitude—a tendency which a careful study of the judg- 
ments of the Privy Council would be able to check. One often hears vague talk 
of the interpretation of laws in the spirit of the times, of the necessity to take 
stock of the ‘‘welfare of the people’’. The recent case of Lady Chatterley’s 
Lover in the British Courts is an object lesson. For my part, may I admit that 
I am a conservative in this sphere, and say that the less the Judge concerns 
himself in the present-day milieu with these nebulous questions, the better for. 
us all in India. In my view, the two noblest heritages which England has left, 
after its historic departure from India, are the English language and English 
law; and the Common law of England makes a clear distinction between the 
sphere of the Judiciary and that of the Legislature, between judicial interpre- 
tation and parliamentary concern for the good of the people, between the law 
as tt is and the law as i should be. 

By training I am a lawyer and scientist, not a social worker or historian 
and thus I have left aside the sphere of state policy, administration, politics, 
and social welfare; and have restricted myself to legal methods, processes and 
procedures. 

The cases in the Series known as ‘‘Indian Appeals’ (77 volumes, plus a 
supplementary one) have been examined, and the cases divided into four . 
classes : 

(1) Where the English Law is the same as Muhammadan Law but English 
terms, phraseology and legal doctrines are used. 

(2) Where the Islamic Law is slightly modified by English Law. 

(8) Where Muhammadan Law is over-ruled by English Law. 

(4) Where Muhammadan Law is abolished by Statute. 

The general policy of the British rulers as it emerges from a study of the 
decisions of the Privy Council may be briefly summarized as follows: 

(A) The British Courts were never anxious to interfere with local customs 
and religions. 

(B) The angularities of the local systems of law, dharma and shariat, were 
smoothed out by the principles of equity, as understood by English lawyers. 

(C) Where the local rules were outworn and could not be followed, they 
were abrogated by statute law. 

‘We shall now enter upon a systematic examination of the Privy Council cases. 

CLASS A 
MUHAMMADAN LAW SAOLAR TO ENGLISH LAW 

This is a class of cases where the rules of Muhammadan law are almost the 
same as those of English law, but the mode of reasoning, method of decision, 
and formulation of principles are rooted in English law. A good illustration is 
Abdool Hye v. Mir Mohamed Mozuffer Hossein.' 

A hiba (gift) caused by a ‘‘covinous’’? instrument not made bona fide or on 

1 (1888) 11 I.A. 10. ‘Covinous’ is used in” the Statute, 13 Eliz. ©. 5, 

2 Qovin is Qld French for deceit, collusion. Ozford Dictonary,¥a.v. ‘covin’. 
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any good consideration, was one by which creditors had been delayed in their 
rights, the intention being to save property from the grasp of creditors. It 
was held to be against ‘‘equity and good conscience’ and void against the 
creditors. . 

The question also arose whether an English statute, 13 Eliz. e. 5 (dated 1570) 
applied and the Judicial Committee said (p. 17): 

“By statute of 13 Eliz. c. 5, all convinous conveyances, gifts, and alienations of lands 
or goods whereby creditors might be in any wise disturbed, hindered, delayed, or de- 
frauded of their just rights, are declared utterly void.” ` 
Whether this statute extends to the mofussil of India or not, its principle and 
the principles of the Common law for avoiding fraudulent conveyances have 
been followed by the Courts in.India (pp. 17-18). 

The District Judge, whose judgment has been adopted by the Judicial Com- 
mittee says (p. 18): 

«This statute has been universally applied within the territorial jurisdiction of 
this Court on its original side; and whether it has or has not been applied by name in the 
Mofussil, the principles on which it is founded has been frequently asserted there, and 
is in accordance both with Hindu and Mohamedan law”. 

The transaction was a ‘‘gigantic fraud’’ and their Lordships were of opinion 
that according to equity and good conscience, the hiba was fraudulent and void 
against the creditors. 

Memons.—Abdurahim Haji Ismail Mithu v. Halimabai.® Cutchi Memons, 
prior to the Shariat Act, 1987, were governed in some respects by customary 
law, which was Hindu and not Muhammadan law. They retained their Hindu 
law of succession in India, but when Memons migrate and settle among Muslims 
in a foreign country the presumption that they have adopted the Muhammadan 
custom of succession should be made much more readily. The analogy in the 
latter case is rather to proof of a change of domicil than a change of custom. 
It was, therefore, held that a Memon who had migrated and settled at Mombasa 
was governed by Muhammadan law. 

The reasoning of Lord Haldane is worth noting (pp. 41-42): 

“Where a Hindu family migrate from one part of India to another, prima facie they 
carry with.them their personal law, and, if they are alleged to have become subject to a 
new local custom, this new custom must be affirmatively proved to have been adopted, 
but when such a family emigrate to another country, and, being themselves Mahomedans, 
settle among Mahomedans, the presumption that they have accepted the law of the people 
whom they have joined seems to their Lordships to be one that should be much more 
readily made. All that has to be shown is that they have so acted as to raise the in- 
ference that they have cut themselves off from their old environments, The analogy is 
that of a change of domicil on settling in a new country rather than the analogy of a 
change of custom on migration within India. The question is simply one of the proper 
inference to be drawn from the circumstances, In the present case it is to be observed 
that it does not appear that the Memons in Mombasa have at any time established any 
distinctive political or social organization for themselves. Such organization as has been 
formed appears to have been formed mainly, if not entirely, for purposes of worship. 
There seems to be no sufficient reason in what has been brought before the Courts in 
this case for regarding the Memons who have emigrated from Cutch to Mombasa as 
other than a number of individual Mahomedans who have settled down among a people 
who are of their own religion. It does not appear that these Memons have ever as a 
body claimed to be outside the system of law which naturally follows from that religion 
and so prevails among the Mahomedans at Mombasa. Their Lordships have examined 
the oral evidence brought forward on behalf of the appellant. It relates to very small 
estates and is of an inconclusive character. There is lacking in it indication of intention 
to assert a principle. A good deal of the evidence for the respondent is open to the same 
observation. But several of the documentary records distinctly support the contention 
that some at least of the Memon families has treated themselves as goyerned in point of 


3 (1915) 43 I.A. 35, 8.0. 18 Bom. L.R. 635. 
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succession by Mahomedan law, and the balance of the oral testimony appears to be on 
that side. Under these circumstances their Lordships think that the presumption which 
arises from the facts proved and the weight of evidence are both in favour of the con- 
clusion reached by the Court of Appeal.” 

The conclusion, in effect, is this (a) that Muslims may be governed by a 
custom contrary to the fundamentally recognized law of Islam, and (b) that 
this custom is rendered nugatory by the family establishing itself in a Muslim 
country. It is submitted that the first part of the argument would never be 
accepted in a strictly Islamic milieu. There the precise rule is that a custom 
to be valid must be in accordance with certain rules and_not be opposed to the 
law of Islam. For instance, Mahmassani* says: 

(1) it must be acceptable to the people; 

(2) of frequent and common occurrence ; 

(3) prevailing universally at the time of the transaction; 

(4) must not be against contractual obligation; 

(5) nor in conflict with a binding rule of law (nass). 

Although this is the rule it will be observed that customs, which are directly 
or indirectly against a clear Koranic nass are given effect to as conducing to 
justice. On similar principles it was held that Halai Memons of Porbandar 
in Kathiawar follow in matters of succession and inheritance Hindu and not 
Muhammadan law, differing in that respect from Halai Memons of Bombay, 
Khatubas v. Mahomed Haji Abu (daughter excluded).® 

Waxr, Murawa.u, Truster.—In Vidya Varutht Thirtha v. Balusam Ayyar™ 
it was held that the endowments of a Hindu math are not ‘‘conveyed in trust’’ 
nor is the head of the math a ‘‘trustee’’ with regard to them, save as to specific 
property proved to have been vested in him subject to a specific trust. The 
same rule applies to Islamic endowments of a religious character, and to aliena- 
tions made by the sajjadanashin or mutawalli. 

For the purposes of Muhammadan endowments Mr. Ameer Ali’s distinc- 
tion between the legal definition of mutawalls and of trustee is extremely im- 
portant (pp. 312-314) : 

“The conception of a trust apart from a gift was introduced in India with the esta- 
blishment of Moslem rule. And it is for this reason that in many documents of later 
times in parts of the country where Mahommedan influence has been predominant, such 
as Upper India and the Carnatic, the expression wakf is used to express dedication. 

But the Mahommedan law relating to trusts differs fundamentally from the English 
Jaw. It owes its origin to a rule laid down by the Prophet of Islam; and means ‘the 
tying up of property in the ownership of God the Almighty and the devotion of the 
profits for the benefit of human beings.’ When once it is declared that a particular pro- 
perty is wakf, or any such expression is used as implies wakf, or the tenor of the docu- 
ment shows, as in the case of Jewun Doss Sahoo v. Shah Kubeer-ood~deen® that a dedi- 
cation to pious or charitable purposes is meant, the right of the wakf is extinguished and 
the ownership is transferred to the Almighty. The donor may name any meritorious 
object as the recipient of the benefit. The manager of the wakf is the mutawalli, the 
governor, superintendent, or curator. In Jewun Doss Sahoo’s case the Judicial Committee 
call him ‘procurator’. That case related to a khankab, a Mahommedan institution analo- 
gous in many respects to a math where Hindu religious instruction is dispensed. The 
head of these khankahs, which exist in large numbers in India, is called a sajjadanishin. 
He is the teacher of religious doctrines and rules of life, and the manager of the institu- 
tion and the administrator of its charities, and has in most cases a larger interest in the 
usufruct than an ordinary mutawalli. But neither the sajjadanishin nor the mutawalli 


4 S. Mahmassani, Faleafat al-Tashri fi al- relating to Muslims in India will be found in 
Islam, 132-83 (The a a Jurisprudence Asaf A. A. Fyzee, Oullines of Muhammadan 
in Islam, Trans. Farhat J. Ziadeh, Brill, Law, (2nd ed. Oxford, 1960.), pp. 51-61. 
Leiden, 1961.) 7 (1921) 48 LA. 202, s.c. 24 Bom. L.R. 629. 

5 (1922) 50 IAs 108, 8.0. 26 Bom. L.R. 127. 8 (1840) 2 M.I.A. 390. 

6 A fall discussion of oustomary law 
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has any right in the property belonging to the wakf; the property is not vested in him 
and he is not a ‘trustee’ in the technical sense. 

It was in.view of this fundamental difference between the judicial conceptions on which 
the English law relating to trusts is based and those which form the foundations of the 
Hindu and the Mahommedan systems that the Indian Legislature in enacting the Indian 
Trusts Act (II of 1882) deliberately exempted from its scope the rules of law applicable 
to wakf and Hindu religious endowments. Section 1 of that Act, after declaring when it 
was to come into force and the areas over which it should extend ‘in the first instance,’ 
lays down, ‘but nothing herein contained affects the rules of Mahommedan law as to 
wakf, or the mutual relations of the members of an undivided family as determined 
by any customary or personal law, or applies to public or private religious or charitable 
endowments...’ Section 3 of the Act gives a definition of the word ‘trust’ in terms 
familiar to English lawyers. It says ‘A “trust” is an obligation annexed to the owner- 
ship of property, and arising out of a confidence reposed in and accepted by the owner, 
or declared and accepted by him, for the benefit of another, or of another and the owner; 
the person who reposes or declares the confidence is called the ‘author of the trust’; the 
person who accepts the confidence is called “trustee”; the person for whose benefit 
the confidence is accepted is called the “beneficiary”; the subject-matter of the trust is 
called “trust-property” or “trust-money”; the “beneficial interest” or “interest” of the bene- 
ficiary is his right against the trustee as owner of the trust-property; and the in- 
strument, if any, by which the trust is declared is called the “instrument of trust”. 

In this connection it may be observed that in the case of Muhammad Rustam 
Ali v. Mushtaq Husain? the dedication was of specifice property created by an 
instrument called a ‘trustee-namah’. Lord Buckmaster, delivering the judg- 
ment of the Board, dealt thus with the objection as to the validity of the docu- 
ment: 

“Tt is argued’, said the noble Lord, ‘that the “trustee-nama” must have dealt with 
an interest in immovable property, for otherwise the trustees could have no right to 
maintain the suit; and such an argument at first sight makes a strong appeal to those 
who are accustomed to administer the English law with regard to trustees. It needs, 
however, but a slight examination to show that the argument depends for its validity 
upon the assumption that the trustees of the wakf-nama in the present case stand in the 
same relation to the trust that trustees to whom property had been validly assigned 
would stand: over here. Such is not the case. The wakf-nama itself does not purport to 
assign property to trustees’.” 

Common Law DISTINOTION BETWEEN INDICTMENT AND AcTION—Manzur 
Hasan v. Muhammad Zaman’ is interesting for two reasons: First, it lays 
down that the method of deciding the case was wrong: ‘‘the judgment really 
proceeds entirely on English authorities, which lay down the difference be- 
tween proceedings by indictment and by civil action.’’ 

“In their Lordships’ opinion such a way of deciding the case is inadmissible. 
The distinction between indictment and action in regard to what is done on a 
highway is a distinction peculiar to English law and ought not to be applied in 
India.” (p. 67). Thus a purely English mode of reasoning is not approved. 

Secondly, it lays down the general proposition that in India there is a right 
to conduct a religious procession with its appropriate observances through a 
public street in a manner that does not interfere with the ordinary use of the 
street by the public, and subject to lawful directions by the Magistrate. (For 
the law of Processions in India, see Fyzee, Outlines of Muhammadan Law, 
Appendix D). 

Res Joupicata.—es judicata has found a firm foothold in India and its 
principles have often been applied. In Abdur Rahim v. Mahomed Barkat Ali‘! 
it was held that a suit for a declaration that property belongs to a wakf can 
be maintained by Muslims interested in the wakf, without the sanction of the 
Advocate-General. The true scope of s. 92, Civil Procedure Code, was con- 


9 (1920) L.R. 47 I.A. 224. 11 (1927) 55 I.A. 96, s.0. 80 Bom. L.R. 774. 
10 (1924) 52 I.A. 61, 5.0. 27 Bom. L.R. 170, PA 
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sidered, and it was held that a compromise decree declaring that part of the 
property is wakf does not bar by res judicata a subsequent suit by persons not 
parties to the former suit for a declaration that the whole property is wakf; the 
additional relief prayed is not within s. 92, and the suit ceases to be of a re- 
presentative character. Therefore s. 11, explanation 6, Civil Procedure Code, 
does not apply. 

Custom, Prostirution.—Prostitution is not favoured by the law of Islam; 
whence, certain customs of the Muslim community of the Punjab known as 
Kanchans (who are professional prostitutes) which aim at the continuance of 
prostitution as a say business are contrary to Islam, immoral and noten- 
forceable. 

A Muslim woman who is adopted, according to one of such customs, by the 
head of a Kanchan brothel is not thereby severed from her own family. Her 
property, however acquired, will, at her death, devolve according to Muham- 
madan law. Quaere, whether she acquires by. her adoption any legal right in 
the property of the brothel, Ghasiti and Nanhi Jan v. Umrao Jan: Ghasiti and 
Nanhi Jan v. Juggu and Sannu. 12 

This is an interesting case and merits a full discussion. Lord Hobhodas ‘gays 
that-‘‘adoption is not known to the general law of the Mahomedans, and adop- 
tion of girls is not known to the law of Hindus.’’ But he does not rule out 
adoption in a particular community ‘‘under some local, tribal, or family custom’’ 
(p. 199). The life of these prostitute clans is very interesting (p. 200): 

“It appears that each family or community live a coenobitical, quasi-corporate life 
in what the learned Judges call the family brothels. All the members, including males, 
are entitled to food and raiment from the business, the males living a life of idleness at 
the expense of the females, There is no such thing as separate or individual succession 
upon death. All the members succeed jointly. No division or partition is allowed, for 
that would break up the establishments, and the witnesses say that the lamp should be 
kept burning in the house. A member of a family brothel who leaves it does so with 
only her clothes on her back and nothing more. The body is recruited by adoption, A 
girl is brought in as the adopted daughter of a female member of the institution, and 
the girl thus adopted is regarded as having ceased to belong to her own family.” 

Here, contrary to the general principles of Muhammadan law, there was in 
fact an adoption, according to Kanchan custom, but as we shall see, the custom 
was held to be immoral and therefore void. 

There were several other questions, but the District Judge said that ‘‘all 
these rules and customs of the Kanchans aim at the continuance of prostitution 
as a family business, that they have a distinctly immoral tendency, and should 
not be enforced in court of Justice.” (p. 201). The adoption of the girl was, 
therefore, declared invalid and her property was ordered to be distributed by 
Muhammadan law. Their Lordships add that whatever be the position among 
Hindus, where ‘‘practices of prostitution are related to worship’’, legally and 
ethically, Islam does not countenance prostitution in any shape or form, ‘‘ And 
as regards Mahomedans, prostitution is not looked on by their religion or their 
laws with any more favourable eye than by the Christian religion and laws.” 5 
(p. 202). 

Technical Expression, ‘“‘“God’s Acre.’’—In Abdur Rahim v. Narayan Das 
Aurora’? Lord Sumner designates a wakf as ‘‘God’s Acre”. This is a term of 
art in English law and is said to be the ancient name of a churchyard where 
God’s children are sown.'* The reason why the term is used is that in Islamic 
law the property dedicated by way of wakf is deemed to belong not to man but 
to God. Thus by a slight modification of its original significance and because 
of the aptness of the mention of God, the designation has crept into the Board’s 
decision. 

12 (1893) 20 I.A. 193. Ballentine, Law Dictionary, gos. “54; Renton, 


13 (1922) 50 I.A. 84. Enoy. of the Laws of England, vi, 7 
l4 Oxford’ Dictionary, s.v. God’s Acre; 
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CLASS B 
MUHAMMADAN LAW SLIGHTLY MODIFIED BY ENGLISH LAW 


The doctrine of bona fide purchaser for value without notice was introduced 
into the fabric of Muhammadan law by the decision of the Judicial Committee 
of the Privy Council in Syud Bazayet Hossein v. Dooli Chund: Moulvie 
Mahomed Wajid v. Syud Bazayet Hossein'® where it was laid down that a cre- 
ditor of a deceased Muslim whether in respect of dower or otherwise cannot 
follow his estate into the hand of a bona fide purchaser for value to whom it 
has been alienated by his heir-at-law, whether by sale or mortgage. And such 
alienee is bound by any decree charging the estate passed in a suit against the 
heir, pending at the date of alienation. It will be observed that Wiliams and ° 
Sugden on Executors, and Campbell v. Delany,!8 were cited with approval. 
For a brief modern discussion, see Snell, Equity, 25th edn. (1960), 44-45. 

Sir Barnes Peacock, in delivering the judgment of the Council, said that 
Bazayet Hossein’s case rested upon Mussamut Wahidunnissa v. Mussamut 
Shubrattun.17 In that case it was held (1) that a widow’s claim for dower 
was an unsecured debt and (2) that a widow cannot follow her claim for dower 
to a bona fide purchaser. Mr. Justice Hobhouse points out that in this case 
the Muhammadan law is ‘‘curionsly and almost exactly in accord’’ with statute 
law, s. 203, Act VIII of 1859. 

It will thus be seen that although the law on the point is almost the same in 
both systems, English law is used and English modes of reasoning are adopted 
for arriving at the conclusion and for giving it greater precision. 18 

In Murtuza Husain Khan v. Mahomed Yasin Ali Khan? their Lordships of 
the Privy Council had to decide whether in the case of a Taluqdar of Uttar 
Pradesh, whose Taluqdari property descends by Taluqdari law to the eldest son, 
the non-Taluqdari property descends by primogeniture or by Muhammadan 
law. The decision was that once the custom of primogeniture was proved re- 
garding the Taluqdari property, as in this case, the non-Taluqdari property 
would also be heritable by customary law, unless the retention of the original 
personal law was specifically proved. Mr. Ameer Ali, in delivering the judg- 
ment of the Board, says (p. 282): 

“,..The onus of establishing a custom dehors the ordinary rule in such a case would 
lie on the person asserting it. This was the principle on which their Lordships pro- 
ceeded in Janki Pershad Singh’s case.” ` 

The Mahomedan law makes no distinction between ancestral and self-acquired pro~ 
perty, and recognizes no principle of differentiation in the matter of lineal and collateral 
succession, as is the case under the Mitakshara, which divides inheritance into ‘un- 
obstructed and obstructed heritage.’ All classes of property, whether ancestral or self- 
acquired, follow one rule of devolution. If a custom governs the succession to the 
ancestral estate, the presumption is that it attaches also to the personal acquisitions of 
the last owner left by him on his death; and it is for the person who asserts that these 
properties follow a line of devolution different from that of the taluga to establish it,” 

In the case of a FAMILY ARRANGEMENT among the Ithna Ashari Shiites, a 
lady received property on the condition that she could not alienate it outside 
the family. It was urged that the condition or limitation was void and that 
she could transfer her own interest with absolute freedom. She transferred 
the property to an outsider. The Oudh Laws Act, s. 3, lays down that in such 
eases ‘‘The Courts shall act according to justice, equity and good conscience,’’ 
which has been, according to Sir George Lowndes, ‘‘adopted as the ultimate 
test for all the provincial Courts in India.” Two English cases were cited with 
approval—In re Macleay?! where Jessell M.R. had upheld a condition that 


18 (1878) 5 I.A. 211. 19 (1916) 43 I.A. 269, s.o. 18 Bom. L.R. 
16 ’s Reports 509. 884. 
17 (1870) 6 Beng. L.R. 54. 20 (1918) 40 L.A. 170, s.o. 15 Bom. L.R. 


18 For modern authorities, see Fyzee, 53. 
Outlines of Muhammadan Law, Sec. 28. 21 (1875) L.R. 20 Eq. 186 ` 
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the devisee ‘‘should never sell out of the family”, and Doe d. Gil and Wife v. 
Pearson.?? The restriction was held valid and the sale to an outsider declared 
void, Muhammad Raza v. Abbas Bandi Bibi.?3 

PARDANASHIN WomEN.—The clearest example of the salutary effect of the 
intermingling of the principles of equity with Muhammadan law is the treat- 
ment of gifts by pardanashin woman.24 The principle upon which the’ British 
Courts would interfere with a transaction, otherwise legal, are clearly laid down 
in Smith v. Kay25 and English lawyers are familiar with it. The jurisdiction 
of the Courts of Equity is employed to protect infants and is not confined to 
cases where there has been an abuse of a strictly fiduciary character. The prin- 
ciple on which relief is given applies to all cases ‘‘where influence is acquired 
and abused, and confidence is reposed and betrayed.’’ In Smith v. Kay, Lord 
Kingsdown says (p. 779): ; 

“...The principle applies to every case where influence is acquired and abused, 
where confidence is reposed and betrayed. The relations with which the Court of 
Equity most ordinarily deals, are those of trustee and cestui que trust, and such like. 
It applies specially to those cases, for this reason and this reasonably, that from those 
relations the Court presumes confidence and influence exerted. Whereas in all other 
cases where those relations do not subsist, the confidence and the influence must be 
proved extrinsically; but where they are' proved extrinsically, the rules of reason and 
common sense, and the technical rules of a Court of Equity, are just as applicable in 
the one case as in the other.” 

This is a principle, which has often been invoked and applied in cases of dis. 
positions of property, testamentary and otherwise, by pardanashin women, Kali 
Baksh Singh v. Ram Gopal Singh.2® 

In one of the earliest cases, Mahomed Buksh Khan v. Hosseini Bibi?’ Lord 
Macnaghten in sustaining the deed of a pardanashin woman said (p. 92): 

“,.Their Lordships desire not to say a word which could interfere with the settled 
principles on which the Court acts in considering the deeds of pardanashin ladies or 
could tend to lessen the protection which it is the duty of the Court to throw around 
those who are unable to protect themselves. They do not forget that this lady was a 
pardanashin lady. They do not forget that at the time of the execution of the deed 
she was living in more than ordinary seclusion; that she was in very deep distress; that 
she was surrounded by the members of that branch of the family to which the objects 
of her bounty more immediately belonged. But bearing all these things in mind, and 
reviewing the whole evidence, they come to the conclusion that the lady knew perfectly 
well what she was doing, and that in every sense the act was her own act. 

Where undue influence is alleged it is necessary to examine very closely all the 
circumstances of the case. The principles are always the same though the circumstances 
differ, and, as a general rule, the same questions arise. The first and practically perhaps 
the most important question is, was the transaction a righteous transaction, that is, was 
it a thing which a right-minded person might be expected to do?” 

But the Court must not be moved by an immoderate sense of suspicion (p. 87) : 

“,..Their Lordships cannot consider the judgment of the High Court satisfactory. 
The learned Judges suspect everybody; they suspect everything. Every one who took 
an intelligent part in the transaction, the dead as well as the living—Shahzadi’s rela- 
tions as well as her son-in-law’s dependants; even the sub-registrar of the district who 
attended only in the discharge of his official duties—one and all are alike involved in 
general and indiscriminate suspicion.” 


22 (1805) 6 East, 173. personal a: e in a court of Justice, see 


23 (1932) 59 I.A. 236. 

24 A pardanashin (or, purdanishkin), 
woman is one who habitually sits behind a 
parda, curtain. The compound is a Persian 
word, derived from parda and nashin, sitting. 
It is applied to a respectable female, Hindu or 
Muslim, who observes the rules of seclusion, 
and who on ‘that account is excused from 


H.H. Wilson, Glossary of Judicial and Revenue 
Terms, ed. A.O. Ganguli and N.D. Basu, 
Eastern Law House, Calcutta, 1940. A work 
of authority. 
25 (1859) 7 H.L.O. 760. 
ae (1918) 41 I.A. 23, 5.0. 16 Bom. LR. 
7. 
27 (1888) 15 I.A. 81. 
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Thus in every case the true criterion is: Whether the gift or the will ex- 
presses the real intention of the donor. 

Another English authority before the Judicial Committee is In re Coomber, 
Coomber v. Coomber.28 It lays down that it is not every fiduciary relation be- 
tween a donor and donee which will induce a Court of Equity to set aside a 
gift, but only those special relations which from their nature raise a presump- 
tion of undue influence. It is sufficient if an independent adviser sees that the 
donor understands what he is doing and intends to do; he need not advise him 
to do it or not to do it. 

In a suit for possession of wakf property by right of trusteeship, where the 
property was conveyed by a pardanashin woman, their Lordships held that the 
onus was upon the trustees to show that the transaction has been explained to 
her and that she understood it, Sajjad Husain v. Wazir Alt Khan.22 In this 
case their Lordships quoted with approval their earlier decisions in Tacoordeen 
Tewarry v. Nawab Sayed Ali Hoosein Khan®° and Shambati Koeri v. Jago 
Bidi3 

The Judicial Committee have, however, administered a warning that a legal 
protection cannot be transformed into a legal disability, and in Kali Baksh 
Singh v. Ram Gopal Singh,82 Lord Shaw of Dunfermline warns the Courts 
against a senseless insistence on ‘‘independent advice’, He says (pp. 31-32): 

“Their Lordships, as already mentioned, have fully in hides of the fact that the 
lady was a pardanashin lady, but the evidence as to her strength of will and business capa- 
city, and the ‘fact that the deed as granted is not in the circumstances of her life anyway 
an unnatural disposition of part of her property, go far, taken together with the evidence 
in this case, to convince them that the deed was granted by her as the expression of her 
deliberate mind and apart from any undue influence exerted upon it. In short their 
view is that if independent outside advice, which is an essentially different thing from 
independent outside control, had been obtained, the lady would have acted just as she 
did, Much as their Lordships support and approve of the protection given by law to a 
pardanashin lady, they cannot transmute such a legal protection to a legal disability.” 

Lord Shaw emphasized this in Kamawati v. Digbtjai Singh? : 

“It is the established law of India in these circumstances that the strongest and 
most satisfactory proof ought to be given by the person who claims under a sale or gift 
from them that the transaction was a real and bona fide one, and fully understood by 
the lady whose property is dealt with. The cases upon the subject were discussed and 
the law as thus cited was repeated in Sajjad Husain v. Wazir Ali Khan.” 

The leading case on the subject, an exhaustive statement of the law, will be 
found in Farid-un-Nissa v. Mukhtar Ahmad.S+ An illiterate pardanashin lady 
executed a deed by which she settled the whole of her property by way of wakf, 
reserving a small monthly stipend to herself and to her husband, who was an 
invalid, also the right for her life to use a house, the mutawallis agreeing to 
pay the stipends and to keep the house in repair. In a suit to cancel the deed 
and recover possession, their Lordships held that, on the evidence, the defendant 
mutawallis had not discharged the burden, Lord Sumner in delivering the judg- 
ment of the Board said (pp. 350-52) : 

“The law of India contains well-known principles for the protection of persons, 
who transfer their property to their own disadvantage, when they have not the usual 
means of fully understanding the nature and effect of what they- are doing. In this it 
has only given the special development, which Indian social usages make necessary, 
to the general rules of English law, which protects persons, whose disabilities make them 
dependent upon or subject them to the influence of others, even though nothing in the 
nature of deception or coercion may have occurred. This is part of the law relating 


28 [1911] 1 Oh. 723. A 

29 (1912) 39 I.A. 156, s.c. 14 Bom. L.R. 2 (1913) 41 LA. 23, s.c. 16 Bom.L.R. 147. 
1055. 33 2D 48 LA. 381, 384, 8.0, 24 Bom. 

30 (1874) 1 I.A. 192. LR. 

81 (1902) 29 I.A. 127, 131, 8.0. 4 Bom. L.R. 34 a 521.A. 342,8.0. 28 Bom. L.R. 193. 
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to personal capacity to make binding transfers or settlements of property of any kind... 
Independent legal advice is not in itself essential: Kali Buksh Singh’s case.... If, how- 
ever, the settlor’s freedom and comprehension can be otherwise established, or if, as is 
the respondent’s case here, the scheme and substance of the deed were themselves ori- 
ginally and clearly conceived and desired by the settlor, and were then substantially 
embodied in the deed, there would be nothing further to be gained by independent 
advice. If the settlor really understands and means to make the transfer, it is not 
required that some one should have tried to persuade her to the contrary... They must 
satisfy the Court that the deed has been explained to and understood by the party 
thus under disability, either before execution, or after it under circumstances which 
establish adoption of it with full knowledge and comprehension... Evidence to establish 
such comprehension is most obviously found in proof that the deed was read over to the 
settlor and, where necessary, explained. If it is in a language which she does not 
understand, it must, of course, be translated, and it is to be remembered that the clear- 
ness of the meaning of the deed will suffer in the process) The extent and character 
of the explanation required must depend on the circumstances... It must be a question 
whether, having regard to the proved personality of the settlor, the nature of the settle- 
ment, the circumstances under which it was executed, and the whole history of the 
parties, it is reasonably established that the deed executed was the free and intelligent 
act of the settlor or not. If the answer is in the affirmative, those relying on the deed 
have discharged the onus which rests upon them. Of course fraud, duress and actual 
undue influence are separate matters.” 

Thus an advocate, admitted to practise by the appropriate Court in India, has . 
the implied authority of the client to settle the. suit by compromise. But whe- 
ther a pardanashin lady, who by a free and independent act of her own employs 
a professional agent in a particular transaction, is not to be deemed to confer 
upon him all the authorities which are originally implied in the employment, is 
still an open question, Sourendra Nath Mitra v. Tarubala Dasi.S® 

The injection of this salutary doctrine of Equity into the body of the Muham- 
madan law in India has had the healthy effect of checking sharp practice by 
relatives or friends, who, under cover of authority exercised in the management 
of property, obtain ill-gotten wealth and deprive the settlor or his heirs of their 
lawful portions. The spirit of the law can best be understood in the magni- 
ficent words of Lord Sumner, and this is a fitting conclusion to this brief and 
summary treatment of a large subject (p. 354) : 

“,..ThHe conclusion that they have failed to discharge the burden of the proof is 
one arrived at not out of any consideration for this lady in particular, but in defence 
of those strict rules which have been laid down for the protection of the defenceless in 
India, and it is a matter of obligation upon their Lordships to be strict and unwavering 
about it?” Farid-un-Nissa v. Mukhtar Ahmad. (Italics mine). 


This, indeed, is the spirit of Omar the Great! 
[To be continued] 


85 (1930) 67 I.A. 133, 8.0. 32 Bom. L.R. 646. 
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The Law of Partnership in India and Pakistan. By SUNDERLAL TRIKAMLAL 
DESAI, B.A., LL.B., Barrister-at-law. Caucorra-12: S. C. Sarkar & Sons 
(Private) Ltd., 1-C, College Square. Third Edition. 1964. Roy 8vo. Pages 
lxix--479. Price Rs. 25: £2-10: $7.50. 

. In this third edition of a book which has now established itself as a standard 
work on the subject, the author has rewritten the matter in some chapters and 
has brought the case law up to date. As the Indian Partnership Act, 1932, is 
based mainly on the English Partnership Act, 1890, the latest English decisions 
bearing on the subject have also been discussed. The book opens with a lucid 
and exhaustive commentary on the various provisions of the Act and then goes 
on to consider the Practice and Procedure. It deals inter alia with questions 
which arise in suits between partners, the mode and manner whereby the rights 
and obligations arising on the death of a partner may be enforced, the law of 
insolvency affecting partners and partnership firms and the subject of illegal 
partnerships. One will be hard put to it to find a better exposition than the one 
under review which deals authoritatively with the substantive as well as the 
procedural law of Partnership in India. This book will be indispensable to the 
lawyer and the businessman who needs a reliable guide on the subject. 


Supreme Court Civil Digest (1950-1962). By VENKATASUBRAMANIAN, Advo- 
cate, Madras High Court. Caucurra-12: S. C. Sarkar & Sons (Private) Limited, 
1-0, College Square. Royal 8vo. Pages 472. Price Rs. 25. 

Neraruy fourteen years have passed since the establishment of the Supreme 
Court and during this period a large number of decisions have been pronounc- 
ed by it. The present book digests decisions of the Supreme Court which deal 
with what the author calls ‘‘conventional civil law’’ as distinguished from 
taxation law, industrial law, election law, etc. The digest gives the ratio deci- 
dendi of each case, and parallel reference to the various law reports are also 
- given. There is, moreover, a table of cases reversed, overruled, not approved, etc. 
This compilation will be a useful addition to the other published digests of the 
Supreme Court decisions as a compact and accurate digest for civil court 

practitioners. 


The Soltcitors’ Clerks’? Handbook. By J. GORMLEY, LL.B, and R. BARKER, M.A., 
Solicitor. Second Edition. Lonpon: Sweet & Maxwell Limited, 11 New Fetter 
Lane. Bompay-2: N. M. Tripathi Private Ltd., Princess Street. 1964. Demi 
8 vo. Pages 220. Price Rs, 22.80. 

Tas book sets out briefly points of practice and procedure obtaining in Eng- 
lish Courts for the use of solicitors’ clerks. It explains clearly and concisely 
the various steps to be taken in conveyancing, court proceedings, divorce and 
probate matters ete. The text has been altered in view of the changes in the 
law and practice effected since the first edition was published in 1957, particu- 
larly by the revision of the Rules of the Supreme Court which has affected half 
the Rules. A new short chapter on Magistrates’ Courts has been added. This 
book which provides a handy reference book for the use of solicitors’ clerks in 
England could be profitably studied by the attorneys and their clerks in this 
country, particularly those chapters which deal with drafting of conveyances, 
leases, agreements and wills, divorce and matrimonial causes, formation of a 
private limited company and trusts and the appointment of new trustees. 


Atyer’s Law of Contempt of Court, Parliament and Public Servants. Third Edi- 
tion by R. L. Gorra, Advocate. ALLAHABAD: Law Book Company, Sardar 
Patel Marg. 1964. Roy 8vo. Pages 620. Price Rs. 22.50. 

Tue law of contempt is predominantly contained in the precedents, both Indian 
and foreign, and therefore for a proper appreciation of the principles under- 
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lying the law a careful study of decided cases is necessary. The author of this 
book has drawn upon important Indian and foreign decisions in preparing his 
commentary which is both lucid and exhaustive. This third edition has been 
thoroughly revised and in addition to the inclusion of new decisions reported 
since the publication of the second edition, several portions of the commentary 
are re-written and re-adjusted in the light of the recent case-law bearing on 
the subject. The fact that a new edition of this work was called for within a 
short period of three and a half years speaks for its popularity with the profes- 
sion and it can be confidently stated that this luminous exposition of an intri- 
cate branch of the law will take its place as a standard work on the subject. 


S. Row’s Transfer of Property Act. Vol. I. Sections 1-59A. Second Edition by 
J.P. SINGHAL, Advocate. ALLAHABAD: Law Book Co., Sardar Patel Marg. 1964. 
Roy 8vo. Pages 804. Price Rs. 40 for the set in 2 vols. 

Tars second edition of Sanjiva Row’s commentary on the Transfer of Pro- 
perty Act, 1882, has been thoroughly revised and enlarged by the present editor. 
The original text of the commentary has been re-written to bring it into con- 
formity with the requirements of the modern reader. The editor has avoided 
the easy course of merely digesting cases and has taken pains to formulate and 
elucidate the principles of the law on the subject. The statutory and case 
law is brought up-to-date. This lucid and exhaustive exposition of a difficult 
branch of the civil law will commend itself to the profession. 


Atyer’s Law and Practice of Arms and Explosives. 5th edition revised by 
B. N. DUTT, B.A., LUB.,D.D.C. (DIP). ALLAHABAD: Law Book Company, 
Sardar Patel Marg. 1964. Roy 8vo. Pages 560. Price 17.50. 

THe Arms Act, 1959, and the Indian Explosives Act, 1884, were enacted to 
regulate the use and possession of arms, fire-arms and explosives. This book, 
which deals with these Acts, was first published about fifteen years ago and now 
appears in its fifth edition. It is a further recognition of its popularity that 
this edition was called for within fourteen months of the publication of the 
previous edition. In the present edition certain parts of the commentaries have 
been re-written to bring these in line with the latest decisions. As most of the 
decisions are under the repealed Indian Arms Act, 1878, the application of 
the decisions under the repealed Act to cases arising under the provisions of. 
the new’ Act has been clearly brought out and discussed. To make the work 
more comprehensive and to add to its utility the following are included: the 
Arms Rules, 1962, the Explosives Rules, 1940, the text of the Explosive Sub- 
stances Act, 1908, and important Notifications of the Central Government under 
the Arms Rules, 1962, and the Arms Act, 1959. : This up-to-date and exhaustive 
manual on the law and practice of arms and explosives which has established 
itself as a standard work on the subject will amply meet the requirements of 
the legal profession and those concerned with the administration of these Acts. 


The Powers and Duties of Magistrates. By B. R. BEOTRA, B.A. (HONS.), LL.B. 
Advocate. ALLAHABAD: Law Book Co., Sardar Patel Marg. 1964. Demi 8vo. 
Pages 407. Price Rs. 18.50. 

THE provisions of the Criminal Procedure Code, 1898, which prescribe the 
procedure for inquiring into, trying or otherwise dealing with offences are of a 
technical and complicated nature and the present book, which presents these 
provisions succinctly and lucidly, supplies a long felt want. The various topics 
are dealt with under separate chapters, such as arrests by magistrates and 
processes to compel appearance, security proceedings, maintenance cases, com- 
mitment proceedings, summary trials, tender of pardon and bails and bonds and 
there is a judicious reference to the case law bearing on these different topics. 
The book will serve as a handy reference book to persons exercising magisterial 
powers in India. 4 i 
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Outlines of Roman Law. By Hamm Arr. BOMBAY 1: Asia Publishing House, 
Calicut Street, Ballard Estate. Demi 8vo. Pages 244. Price Rs. 12.50. l 
Tms book, which is now in its third edition, is intended mainly for Indian 

students who are taking up the study of Roman law for the first time and the _ 

author has, therefore, kept in view some of the difficulties experienced by such 
students who are ignorant of the Latin language and are not acquainted with 
the outlines of Roman history. Moreover, for students of comparative juris- 
prudence, wherever possible, he has compared the principles of Roman law with 
those of the Indian, i.e. Hindu and Muslim, and English law. The Appendices 
contain a brief analysis of Roman law and a short survey of Roman history. The 
author has brought to bear upon this treatise his twenty-one years of teaching 
experience and has well succeeded in presenting a lucid and concise account of 

‘the principles of Roman law which will be of great help not only to students but 

of interest to the general reader. 


The Law & Practice of Evidence. By S. N. BHATTAOHARJEB, M.A., LL.B. Second 
Edition. Carourra-29: T. Bhattacharjee, 55 Motilal Nehru Road. Demi 8vo. 
Pages 480. Price Rs. 12.50. 

Tuts book, which is a commentary on the Indian Evidence Act, 1872, deals 
with both civil and criminal evidence, more particularly the latter. The author 
has thoroughly revised the present edition in the light of recent decisions of the 
Supreme Court and the different High Courts. The principles of the law of 
evidence are lucidly ‘explained and the various topics of importance on evidence, 
such as the law of estoppel and privileges as to affairs of State, are adequately 
discussed. To add to its utility texts of certain enactments having a bearing 
on the subject, like the Indian Oaths Act, 1873, are given in appendices. An 
index of cases referred to in the commentary would have further added to the 
utility of the book. This handy commentary on an important statute will be 
useful to the profession. 


Some Aspects of Indian Law today. Lonpon, E.C. 4: Stevens & Sons Limited, 
11 New Fetter Lane. Bompay 2: N. M. Tripathi Private Ltd., Princess Street. 
1964. Roy 8vo. Pages 63. Price Rs. 12. 

THs brochure contains papers read by some well-known jurists at a confer- 
ence organised by the British Institute of International and Comparative Law. 
There are two refreshing papers, one by Professor A. Gledhill on the expansion 
of the judicial process in republican India and the other on recent developments 
in Hindu law by Mr. Sontheimer of the School of Oriental and African Studies, 
University of London. Among other papers are, Professor P. P. Pandit’s 
paper on constitutional protection of property in India, Mr. Deshpande’s ad- 
dress on Common law liability of the State in India, Mr. Asaf A. A. Fyzee’s 
paper on developments in Muhammadan law in India between the years 1900 
and 1960, and Vere A de Silva’s paper on commercial law in India, This bro- 
chure presents some very interesting facets of Indian law today. 


Bombay Rents Control Act. By S. V. Gapam, M.A, LL.B, S. S. ABHYANKAR, 
B.SC., LL.B., and Y. V. PATWARDHAN, B.A., LL.B. Poona 2: Law Bulletin Pub- 
lication, 720 Sadashiv. 1964. Demi 8vo. Pages 304. Price Rs. 8. 

Since the first edition of this book was published in 1954 the Bombay Act 
No. LVII of 1947 has undergone seven amendments. The present edition contains 
the text of the Act as amended by the Maharashtra State. The authors have 
thoroughly revised their commentary in the light of recent decisions which are 
brought down to November 1963. To add to its utility the book contains the 
Rules made under the Act. This very handy publication which clearly and 
succinctly explains the provisions of the Act will be helpful not only to lawyers 
but to the lay public who either as landlords or tenants wish to be enlightened 
about their rights and obligations under the Act. 
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Questions and Answers on Owil Procedure. By MIoHAEL FAuvELLE, of Lin- 
coln’s Inn and the Western Circuit, Barrister-at-law. Lonpon: Sweet & Max- 
well Limited, 11 New Fetter Lane. Bompay 2: N. M. Tripathi Private Ltd., 
Princess Street. Demi 8vo. 1964. Pages 66. Price Rs. 8 


Tris book which is cast in the form of questions and answers is a summary of 
the principles of pleading and practice in English Courts. The sweeping changes 
made by.the new Rules of the Supreme Court which came into force on January 
1, 1964, are incorporated. The topics dealt with are, commencement of proceed- 
ings, appearance, pleadings, applications in an action and the trial. The book 
will be useful to students of English practicé as an aid to rapid revision. 


The Law of Torts: In a Nutshell. By Roparr BELL, B.A., (Oxon) of the Middle 
Temple, Barrister-at-law. Lonpon: Sweet & Maxwell Limited, 11 New Fetter 
Lane. Bompay 2: N. M. Tripathi Private Limited, Princess Street, 1964. 
Demi 8vo. Pages 95. Price Rs. 8. 


Tis book provides students with a summary of the English law of torts, The 
present edition incorporates the changes in the law which have taken place since 
the last edition was published in 1961 and has undergone a thorough revision. 
Important cases illustrating the principles are epitomised in the footnotes to the 
pages. The book gives a bird’s-eye view of the subject and will be useful to the 
students for revision. 


Co-operative Law in India. By Pror. M. D. VDWANS, M.A., LL.M., Advocate. 
New Dexuutr-12: Committee for Co-operative Training, 34 South Patel PoS 
1964. Roy 8vo. Pages 192. Price Rs. 6. 


THe Committee on Co-operative Law which was formed to examine the 
problem of co-operation in India made a report setting out a model Bill for 
guiding the State Legislatures when they proceed to enact their co-operative 
laws within their respective territories. The present brochure is a commentary 
on the provisions of the model Bil. The author has discussed the various pro- 
blems raised by the different provisions of the Bill and has given a comparative 
view of the relevant provisions of the co-operative laws as they obtain in different 
States in India together with the decisions of the various High Courts bearing on 
these laws, This work which is mainly intended for teachers of the co-operative , 
institutes and their students will also be of interest to thong way are interested 
in co-operative work in this country. 

BOOKS RECEIVED. 

N. 8. Bindra’s Pleadings and Practice. Translated in Hindi by SHRIKRISHNA 
AGRAWAL, Advocate. ALLAHABAD: Law’ Book Co., Sardar Patel Marg. 1964. 
Roy 8vo. Pages 568. Price Rs. °20. 

Hrnni edition of a popular book which also contains the Hindi equivalents of 
English legal terms. 


‘Saral Margdarshan”. By THAKORLAL P. Dave..Gopura: Thakorlal P, Dave, 
Civil Lines. 1963. Demi 8vo. Pages 262. Price Rs. 5. 


Taer first edition of a book in Gujarati containing the procedure of civil and 
Criminal Courts and Nyaya Panchayats in the State of Gujarat. 


CORRIGENDUM. 


At p. 81 of 66 Bombay Law Reporter Journal, on the 11th line from bottom 
after the words ‘‘a year or half a page in length”? please read: ‘‘In 1960, Acts 
of the British Parliament occupied 1157 printed pages.’’ 


The 
Bombay Law Reporter: 


JOURNAL 


August 15, 1964. 


THE IMPACT OF ENGLISH LAW ON THE SHARIAT IN INDIA. 
(Continued from page 116) 


CLASS C 


MUHAMMADAN LAW NOT APPLIED AS BEING AGAINST EQUITY 
OR AGAINST CUSTOM OR USAGE HAVING THE Force or Law 


MUHAMMADAN LAW ABROGATED BY TrEaTy.—In Nawab Sulian Mariam Begum 
v. Nawab Saheb Mirza: Nawab Wazir Begum v. Nawab Sahib Mirza®® the 
question arose whether the Shiite law governed the endowment made by a King 
of Oudh in 1842 in favour of the issue of Queen Malka Jahan Sahiba. The 
Court of first instance thought that the ordinary Ithna Ashari Shiite law was 
not applicable. The Judicial Commissioner however took the opposite view 
and said that as it was a private settlement, the personal law of the parties 
should apply. 


Their Lordships of the Privy Council discussed the term ‘‘issue’’ and held 
that they are ‘‘the heirs of the body’’ according to Muhammadan law. And 
they further held that the disposal of the property by the King should conform 
to the arrangements made in the treaty, although they may not be in accord- 
ance with the Muhammadan law of succession. 

“It should be remarked, that although a settlement in terms of the King’s letter of 
1842 creating pensions in perpetuity could not under the Mahomedan law be validly 
made by a private individual, the arrangement of 1842 takes effect as a contract of 
treaty between two sovereign powers.” (p. 182), 


MUHAMMADAN Law ABROGATED BY NOTIONS OF PERPETUITY AND AGGRANDISE- 
MENT OF Haminy.—This was decided in the leading case of Abul Fata Mahomed 
Ishak v. Russomoy Dhur Chowdhry.8’ This case is one of the most celebrated 
in the history of Muhammadan law in India and it is unnecessary to deal with 
it as it has been fully discussed in a student’s text-book which is easily available. 
(Fyzee, Outlines of Muhammadan Law, 2nd ed., Oxford, 1960, See. 57). 

Although Lord Hobhouse was over-ruled by the legislature in India, may I, 
with due deference to the jurists on both sides of the fence, say, that the argu- 
ment of Lord Hobhouse has entirely demolished the legal position of the jurists 
of Islam; and secondly, even from a purely worldly point of view, it is evident 
that the ‘‘family endowments’’ have been the cause of lethargy, nepotism and 
litigiousness in the Muslim community of India. If the view of the Privy 
Council had prevailed, despite the wails of the orthodox Muslims, a fresh air 
of realism would have entered the Islamic law of property in India. It is un- 
fortunate that strict adherence to the letter of ancient law, has brought signal 
disaster to the community in India. 

INTEREST MADE PAYABLE BY WAY OF ComPENSATION.—A Muslim widow law- 
fully in possession of her husband’s estate in lieu of her dower cannot, in the 
absence of agreement, be made to account for the profits of the estate without 
being allowed reasonable compensation for forbearing to enforce her right to 
the dower debt; this compensation can be allowed in the form of interest upon 


36 (1889) 16 LA. 175. 37 (1894) 221. A. 76. 
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the dower. A suit was filed by the heirs of a deceased Muslim to recover their 
share in the estate. The widow was in possession, in lieu of her dower debt. 
It was found that the annual profits were less than 6 per cent. interest upon the 
dower debt. The Board affirmed the decree of the High Court declaring the 
plaintiffs severally entitled to recover their respective shares, but only on pay- 
ment of the quota of dower proportionate to their shares, Hamira Bibi v. 
Zubaida Bibi38 

In this case interest at 6 per cent. was allowed on principles allied to the 
Adab al-Qadi (pp. 301-302) : 

“When a widow is allowed to take possession of her husband’s estate in order to 
satisfy her dower debt with the income thereof, it is either on the basis of some definite 
understanding as to the conditions on which she should hold the property, or on no 
understanding. If there is an agreement, express or implied, that she should not be 
entitled to claim any sum in excess of her actual dower, she must abide by its terms. 
But where there is no such understanding, and a claim is made as in the present case, 
the question arises, whether, on equitable considerations, she should not be allowed some 
reasonable compensation, not only for the labour and responsibility imposed on her for 
the proper preservation and management of the estate, but also for forbearing to insist 
on her strict legal rights to exact payment of her dower on the death of her husband. 
Their Lordships think that she is so entitled, and obviously compensation for forbear- 
ance to enforce a money payment is best calculated on the basis of an equitable rate 
of interest. This appears to be consistent with the chapter on ‘The Duties (Adab) of the 
Kaz!’ in the principal works on Mussulman law, which clearly shows that the rules of 
equity and equitable considerations commonly recognized in the Courts of Chancery in 
England are not foreign to the Mussulman system, but are in fact often referred to and 
invoked in the adjudication of cases.” (Per Lord Parker of Waddington). 

This is a significant pronouncement, and the two principles laid down are 
(1) that the principles of Equity will be imported into the fabric of Muham- 
madan law in India if they conduce to justice and, equity and (2) The ‘‘Duties”’ 
of the cadi, as laid down in the classical texts are in principle allied to the 
rules of Equity, as they were interpreted and applied in the Court of Chancery. 
Regarding the calculation of interest, as the basis for compensation, it may be 
pointed out that the Islamic law generally does not countenance the payment 
of interest in view of the clear text of law contained in the Koran II, 275, and 
the observations of Lord Parker may require further exdmination in the light 
of the law as laid down by the authoritative jurists of Islam. 


Custom.—It is well established in India that custom, if proved according to 
law, may vary a definite rule of shariat. Such for example are the customs of 
the Punjab, under the riwaj-i-am (Persian, common custom of the realm); in- 
heritance among Khojas, Memons, and other communities prior to the Shariat 
Act, 1937; exclusion of daughters in Kashmir; Mapillahs of Malabar, and other 
communities mentioned by Tyabji, s. 10, which contains the fullest account 
of customary law in India. 


It is important to observe that whether the custom is in consonance with 
or against the rule of shariat is not material. The leading case on the subject 
of proof of custom is Abdul Hussein Khan v. Bibi Sona Dero.49 


By s. 26 of Bombay Regulation IV of 1827, extended to Sind by Notifica- 
tion, the law to be observed in the absence of Acts or Regulations applicable 
to the case, is ‘‘the usage of the country in which the suit arose.’’ Lord Buek- 
master in delivering the judgment of the Board, has dealt authoritatively with 
the quantum of proof necessary to establish a custom and with the facts neces- 
sary to raise a presumption.*1 

38 (1916) 43 I.A. 204, s.o. 18 Bom. L.R, 40 fee 45 I.A. 10 
999. 41 fall discussion of this case will be 
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Cases relating to Punjabi customs are Musammat Subhani v. Nawabt? in 
which it was held that a judicial decision, though of comparatively recent date, 
may contain on its records evidence of specific instances of succession by daugh- 
ters in preference to collaterals which are of sufficient antiquity to be of value 

_ in rebutting the presumption raised in favour of the collaterals. As regard the 

antiquity of customs, Mr. M. R. Jayakar says (pp. 30, 31): 

“Their Lordships are not convinced that Young C.J.’s reference to the English rule, 
stated in Blackstone’s Commentaries, that “a custom, in order that it may be legal and 
binding, must have been used so long that the memory of man runneth not to the 
contrary,” was either apposite or useful, when applied to Indian conditions. It is un- 
doubted that a custom observed in a particular district derives its force from the fact 
that it has, from long usage, obtained in that district the force of law. It must be ancient; 
but it is not of the essence of this rule that its antiquity must in every case be carried 
back to a period beyond the memory of man—still less, that it is ancient in the English 
technical sense. It will depend upon the circumstances of each case what antiquity 
must be established before the custom can be accepted. What is necessary to be proved 
is that the usage has been acted upon in practice for such a long period and with such 
invarlability as to show that it has, by common consent, been submitted to as the esta- 
blished governing rule of the particular district. Having regard to the circumstances 
under which local customs have arisen, and do arise, in India, both with reference to 
Muslims and Hindus, and the ease and frequency with which people migrate from one 
district or Province to another, it would, in their Lordships’ opinion, create great per~ 
plexity in the already uncertain character of customary law to require that, in every 
case, the antiquity of a custom must be carried back to a period which is beyond the 
memory of man, Insistence upon such proof would also involve a complete ignoring of 
the caution, which was uttered in the judgment of this Board in Abdul Hussein Khan v. 
Bibi Sona Dero,” where their Lordships adverted to the difficulty to applying ‘the 
strict rules that govern the establishment of custom in this country to circumstances 
which find no analogy here’.” 

Another instance of custom in the Punjab is Mian Saleh Mohammad Shah 
v. Sayyad Zawar Hussain Shah.4+ There it was held that by the customary 
law as declared by the riwaj-i-am of the Jhang district of the Punjab, applic- 
able to Sayyads, an unmarried sister, who had two married sisters and whose 
succession was traced from her only brother, in the absence of collaterals suc- 
ceeded to the property ‘‘till marriage”, and until she married she was only a 
limited owner; her interest did not extend beyond her life, and she had no 
general right to alienate and no absolute or heritable interest in any part of 
the property. 

In Roshan Ali Khan v. Chaudhri Asghar Ali*> the Judicial Committee held 
that the eustom alleged by the plaintiff was sufficiently established. This is a 
clear case of custom being allowed to over-rule a specific rule of Muhammadan 
law. 

Doctrine or Lost Gzant.—Where certain persons have for long enjoyed 
peaceably certain property as tenants, the facts that the lands once belonged to 
a wakf and that the necessary permission to alienate them is not forthcoming 
are not sufficient to displace the tenants’ rights. In a Bengal case, Mahammad 
Mazaffar-al-Musavi v. Jabeda Khatun*® the mutawalli of an ancient wakf sued 
the defendants for possession of lands. An imperial sanad of the Emperor 
Shah Alam, granted in 1772, appointing a mutawallt, prohibited the grant of 
permanent tenancies. The defendants, however, proved that they had been 
tenants for over seventy years at an unchanged rent, and the tenancy was 
treated as heritable property. In such circumstances, the doctrine of a Lost 
Grant was applied by the Privy Council, and it was presumed that the Kazi 
(that is, Court) had, at some time unknown, granted a lawful permission to 
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create the tenancy. Lord Sumner, in delivering the judgment of the Board, 
said (p. 180): 

“The presumption of an origin in some lawful title, which the courts have so often 
readily made in order to support possessory rights, long and quietly enjoyed, where no 
actual proof of title is forthcoming, is one which is not a mere branch of the law of 
evidence. It is resorted to because of the failure of actual evidence.” 

The origin of this doctrine of English law will be found in Halsbury, 2nd ed., 
Vol. XI, para. 541 sqq. 

Dears my Common Caramrry.—The rule of Islamic law is that when two or 
more persons perish together in a common calamity and it is impossible to as- 
certain which of them died first, they do not inherit one from the other. For 
instance, if husband and wife, or father and son are killed by a bomb, lost at sea 
or perish in an earthquake, neither of them inherit from the other, but the pro- 
perty of each is distributed amongst his or her heirs, ignoring the existence of 
the other. Hence the husband’s relations (other than the wife) and the wife’s 
relations (other than the husband) succeed to his or her property, respectively. 
Similarly, as between father and son the property is distributed simply as if 
the other does not exist.47 : 

But in K. 8. Agha Mir Ahmad Shah v. Mir Mudassir Shah*® it was decided 
that when two individuals perish in a common calamity and the question arises 
as to which of them died first, in the absence of evidence, there is in India no 
presumption, as in English law by statute, that the younger survived the elder. 
Such a question is a pure question of fact and the onus of proof lies on the party 
who makes the assertion. The dictum of Lord Campbell L. C. in Wing v. 
Angrave*®? that ‘‘such a question is always from first to last a pure question 
of fact’’, the onus probandi lying on the party ‘‘who asserts the affirmative’’ 
was still applicable in India, K. S. Agha Mir Ahmad Shah v. Mir Mudassir 


Shah,50 
CLASS D 
MUHAMMADAN LAW ABROGATED BY STATUTE 

When the British assumed power in India, they gradually found that some 
portions of the shariat laws were not suited to the changing conditions of life 
in the country and they began to modify them by statute. The most far-reach- 
ing change was the repeal of the Criminal Law of Islam and its substitution by 
the Indian Penal Code, 1860. This is one of the most successful pieces of 
Indian legislation and, it is of interest to recall that it was the work of a non- 
practising lawyer who was a practising writer and historian, Macaulay. 

We shall briefly mention some of the important enactments passed during 
British rule. In 1843, there was passed the Slavery Act, V of 1843. This has 
had a profound influence on Muslim Society during the 19th century. At pre- 
sent no questions of this sort can arise under the Constitution of India. - 

The Caste Disabilities Removal Act XXI of 1850 is also extremely valuable 
for having a proper notion of that freedom and tolerance which is so firmly 
enshrined in the Constitution of India since its promulgation in 1950.51 

We shall now discuss a few typical examples of the rules of Muhammadan 
law which have been repealed by statute.. 

Snavery.—An interesting case, showing the way the Muslims acted when 
they had property and power, is Sayad Mir Ujmuddin Khan Valad Mir Kham- 
ruddin Khan v. Zia-ul-Nissa Begum.72 Amir-ulNissa A, was a Rajput girl, 
who was converted to Islam and brought into the harem of Afzaluddin, Nawab 
of Surat, as a slave-concubine. A daughter Bakhtiar, B, was born to her in or 


47 Fyzee, Outlines of Muhammadan Law, 80 (1944) 71 I.A. 171, 173-4. 
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about 1921. In 1925, some four years after the birth of B the Nawab emanci- 
pated and married A. B, as the daughter of a slave, who was the concubine of 
her master, would be entitled to inherit from the Nawab; whereas as the illegiti- 
mate daughter of a free woman (technically, kurra), she might not be able to 
inherit. Therefore both A and her husband, the Nawab, were more interested 
in making out that A was a slave at the birth of B; whereas the residuaries, 
represented by the plaintiff-appellant, were interested in maintaining the 
contrary. y 

The Slavery Act (V of 1843) was passed in 1843. Section 3 ran as follows. 

“No person who may have acquired property by his own industry or by inheritance 
shall be dispossessed of such property or prevented from taking possession thereof, on 
the ground that such person or that the person from whom the property may have been 
derived was a slave.” 

In 1857, A died. Under the provisions of Islamic law the property of an 
emancipated slave would revert to the Nawab, as emancipator by the rules of 
wila’ (misspelt, willa by the Judicial Committee), or his legal representative; 
but, if the Act applied, the natural heirs of A would inherit it. 

It was argued that the section must not be taken to apply to cases in which 
the person from whom the property is inherited was, at the time of his death, 
a slave. Their Lordships did not accede to the general proposition and Sir 
John Colville, delivering the judgment of the Board said (pp. 143-4): 

“| ,.They are of opinion that in construing this remedial statute they ought to give 

*to it the widest operation which its language will permit. They have only to see that 
the particular case is within the mischief to be remedied, and falls within the language 
of the enactment. They find it impossible to say that this is not (the) case in the 
present instance. 

They have already intimated their opinion that the general scope and object of the 
statute was to remove all the disabilities arising out of the status of slavery. The rule 
of Willa whereby the natural heirs of the emancipated were excluded by the heirs of 
emancipator of the emancipated was not less than such a disability, than the rule of law 
whereby the natural heirs of an unemancipated slave were excluded by his master or 
his heirs. As to the language of the Act, the question which arises upon the first words 
of the section has been already dealt with; but a further argument has been founded 
upon the words ‘that the person from whom the property may be derived was a slave,’ 
The words are not ‘was a slave at the time of his or her death,’ and the term may well 
be taken to apply to any person who had’ at any time been a slave. Putting this inter- 
pretation upon the statute, their Lordships think that it is sufficient to dispose of this 
appeal without going into any of the other questions raised either of law or of fact, and 
they will therefore humbly advise Her Majesty to affirm the decision under appeal, and 
to dismiss this appeal with costs,” 

Slavery was a well-established institution in Islam; but all over the world 
efforts are being made to repeal it. The credit of abrogating it completely in 
India goes to the British who, by passing the Act in 1843, abolished slavery 
and repealed the special rules of law relatine to it. The Slavery Act V of 
1843 has been repealed by subsequent Acts of the Indian legislature; and the 
present Constitution of India precludes the possibility of slavery being adopted 
in any shape or form. - 

TESTAMENTARY Sucorsstion, Propatz.—The history of probate and the ad- 
ministration of estates in India is a complicated one, and it is not proposed to deal 
with it in this place; but the observations of Sir Arthur Wilson in Mirza Kurratu- 
lain Bahadur v. Peara Saheb are apposite and may be cited as an introduction 
to a detailed study (pp. 257-58): 

“A Mahomedan testator has not an unlimited power of disposition by will: he can only 
deal with one-third of his property; the remaining two thirds pass to his heirs whatever 


et 
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the terms of the will may be. Thus the executor, when he has realized the estate, is a bare 
trustee for the heirs as to two-thirds, and an active trustee as to one-thrid for the 
purposes of the will; and of these trusts one is created by the Act and the probate irres- 
` pective of the will; the other by the will established by the probate. There are thus 
two trusts for different sets of persons of different properties and based upon different 
titles. And this state of things does not arise from any accidental conflict of laws such 
as gave rise to a somewhat similar complication in the case of Concha v. Concha,“ but 
by the deliberate action of the legislature. In giving effect to a system of so peculiar 
a nature as that described their Lordships think it necessary to proceed with great 
caution. 

The Act in question applies only to persons to whom: the Indian Succession Act (X 
of 1865) did not extend—that is to say, Hindus, Mahomedans, and Buddhists. And, 
though the sections relating to probate in the Probate and Administration Act are sub- 
stantially taken from the corresponding sections in the Succession Act, it must be observ- 
ed that the last-mentioned Act, while to a large extent embodying the rules of English 
law, yet departed in many particulars from those rules, and was not only made appli- 
cable to persons of European descent, or those to whom the system derived from the 
Ecclesiastical Courts might naturally be applied, but was made the law for all persons 
in British India other than Hindus, Mahomedans, and Buddhists, including, for instance, 
the Parsees, who form so important a part of the community in some districts of India. 

Testamentary Jurisdiction was first given to the Supreme Courts by their original 
charters—that in Bengal dated in 1774 being the first (Printed in 2 Morley’s Digest, 
p. 549). And it was then given as a branch of ecclesiastical jurisdiction, and was to be 
administered according to the ecclesiastical law as in force in the Diocese of London. 
In the course of the series of events by which the British territories in India grew from 
a group of trading settlements into an Empire various branches of jurisdiction, which 
sprang originally from an ecclesiastical origin, have come to be applied by a number 
of legislative acts to new territories and new classes of persons, and administered by 
new tribunals. And in the progress of this development the ecclesiastical origin of such 
jurisdiction has been completely discarded, and the Legislature has gradually evolved 
an independent system of its own, largely suggested, no doubt, by English Law, but also 
differing much from that law, and purporting to be a self-contained system. Even in 
the case of the High Courts, the successors of the Supreme Courts (which alone posses- 
sed ecclesiastical jurisdiction), the testamentary jurisdiction which the charters purport 
to confer upon them is not given as a branch of ecclesiastical jurisdiction, and is not 
made dependent upon the law administered by English Courts. 

From an early date the Supreme Courts granted probates of Hindu and Mahomedan 
Wills.” The practice varied greatly from time to time, and it was never perhaps very 
satisfactorily determined upon what basis the jurisdiction rested. It was, however, esta- 
blished that such probates might issue. But the Supreme Courts never applied the Eng- 
lish rule as to the necessity of probate to Hindu or Mahomedan wills, nor did they at- 
tribute to such probates when granted the English doctrines as to the operation of 
probate. Under that system a Hindu or Mahomedan executor took no title to property 
merely as such by virtue of the probate. In the case of Mahomedan executors such a title 
was created for the first time by the Probate and Administration Act.” 

Conversion.—I—Mitar Sen Singh v. Maqbul Hasan Khan®® One Jagardeo 
Singh, a Hindu inhabitant of Oudh, became a convert to Islam in 1848 and died 
in 1844, leaving him surviving two sons and two daughters. He belonged to a 
joint family descended from a common ancestor, Sangram Shah. 

One of the sons Agha Hasan Khan was married and defendants 1-3 were his 
children. On the death of the widow of Agha Hasan Khan, the three children 
came into possession of the property which had once belonged to Jagardeo 
Singh, and had descended to their grandfather. The property in this suit was 

54 (1886) 11 AC. 541. 
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claimed by Mitar Sen Singh, who was a descendant in the sixth generation from 
Sangram Shah, and would be the proper heir according to Hindu law, varied 
by a family custom which excluded females from inheritance. 


The plaintiff however founded his claim on the Caste Disabilities Removal 
Act XXI of 1850. The question upon the construction of the statute was whe- 
ther the unconverted relatives of Jagardeo Singh could inherit the property in 
accordance with their own religion, namely Hinduism. Their Lordship of the 
Privy Council negatived this view and Lord Atkin, explaining the import cf 
the statute, says (p. 317): 

“In other words, when once a person has changed his religion and changed his 
personal law, that law will govern the rights of succession of his children. It may, of 
course, work hardly to some extent upon expectant heirs, especially if the expectant 
heirs are the children and perhaps the unconverted children of the ancestor who does in 
fact change his religion, but, after all, it inflicts no more hardship in their case than in 
any other case where the ancestor has changed the law of succession, as, for instance, 
by acquiring a different domicile, and their Lordships do not find it necessary to consider 
any questions of hardship that may arise. They will certainly, in their Lordships’ view, 
be outweighed by the immense difficulties that would follow if the wider view were to 
prevail.” . 


Converstion—II.—One of the most remarkable cases of the intermixture of 
Hindu and Muslim ways of life which came up before the Judicial Committee, 
is known as the Balrampur case, Bhaiya Sher Bahadur v. Bhaiya Ganga 
Bakhsh Singh®7 


Maharaja Digbijai Singh of Balrampur (Avadh, U.P.), a kshatriya by caste, 
had an illegitimate son, Jang Bahadur, by a Muslim lady, named Imambandi. 
This Jang Bahadur was brought up as a caste Hindu and was married to a 
Hindu lady, named Hansraj Kunwar. Later, after the death of Hansraj Kun- 
war, Jang Bahadur married another kshatriya lady. The children of these 
Hindu marriages were married to the members of the caste. 


Bhaiya Ganga Buksh, respondent No. 1, was born in 1871 and was the only 
issue of the marriage of Jang Bahadur with Hansraj Kunwar. He was the 
eldest legitimate offspring of his father, Jang Bahadur. 


Jang Bahadur however followed in the footsteps of his father, kept a Muslim 
mistress and had natural children by her, the eldest of whom was the appellant, 
Sher Bahadur. Now Sher Bahadur was born before 1871 and was therefore 
older than Ganga Bakhsh. 


The Maharaja died in 1882 having by the codicil to his will provided that 
Rs. 48,000 per annum should be paid to Jang Bahadur and his issue (aulad) 
for generation after generation so long as the (khandan) family of Jang Baha- 
dur and his issue (awlad) remain in existence. There were other provisions 
which are not very relevant to our purpose. 


In 1899 Jang Bahadur died and respondent No. 1 Ganga Baksh took possession 
of the villages and the property left by his father. Sher Bahadur, the appel- 
lant, brought a suit against respondent No. 1 and his younger brothers claiming 
to recover the property. 


The Privy Council decided (1) that it was not necessary to decide whether 
Jang Bahadur could contract a valid marriage with a Hindu of the kshatriya 
caste, so as to render respondent No. 1 legitimate; (2) that it was the clear in- 
tention of the testator as shown by the testamentary documents and the sur- 
rounding circumstances to treat the marriage as valid; (3) and that therefore 
the respondent was entitled to the property and the suit was dismissed. 
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As this case shows clearly the interplay of Hindu and Muslim social beha- 
viour, it is desirable to say something about the character of the principal 
figure, Jang Bahadur. The Subordinate Judge says (page 11): Jang Baha- 
dur was brought up, not a Mahomedan under the influence of his Mahomedan 
mother, but by his Hindu father in the religion of Windus. He also found that: 

...he never professed the Mahomedan religion and was never a Mabomedan in 
fact... but on the other hand lived and died in the faith of Hinduism... that he was 
throughout his life a follower of the popular idolatrous form of Hinduism, a form directly 
antagonistic to the cardinal principles upon which the religion of Islam is founded. 

He goes on to say that Jang Bahadur was neither a Hindu nor a Mahomedan, 
and that the case should be governed by ‘‘justice, equity and good conscience.’’ 
Also that on the whole Ganga Bakhsh was his father’s legitimate son and sole heir. 

The Judicial Commissioner give a very realistic and colourful picture of the 
principal actor (pp. 11, 12): 

...dang Bahadur belonged to no caste... In two parts of one and the same house 
Jang Bahadur had a Mahomedan and a Hindu family and seems to have been on equally 
affectionate terms with both. He ate food in English hotels and railway refreshment 
rooms, drank gin and kept fowls and pigs. It is evident that he was neither an orthodox 
Hindu nor an orthodox Mahomedan. It appears to be that he led a double life as was 
almost inevitable under the circumstances. He no doubt called himself a Hindu, and 
if he had any religion it was, as the Subordinate Judge says, the popular idolatrous form 
of Hinduism, but he is not proved to have been an orthodox Hindu, and therefore it 
seems to me that if the plaintiff were found to be of legitimate birth the circumstances 
that his father became a Hindu to the extent shown by the evidence would be reason 
for passing over the plaintiff and giving the property to the first defendant. 

This extraordinary case shows how Hindus and Muslims have intermingled 
over the centuries in India and how in religion and custom, virtue and vice, 
they have had a common experience. The first question was whether Jang 
Bahadur was a Hindu or a Muslim. According to the shariat law the presump- 
tion would be that where one of the parents is Muslim, the offspring is presumed 
to be a Muslim, unless the whole of his conduct belies such assumption. 58 

Sir Robert Finlay argued emphatically, and with an impressive array of 
authority, ‘‘that the law for many centuries has been that a Hindu must be 
born not made, and he cited several authorities in support of the proposition 
(14)’’. If Jang Bahadur was not a Hindu, then how was his marriage with 
Hansraj Kunwar valid? And what was the position of Ganga Bakhsh whose 
grandmother was Muslim, and not married lawfully to her de facto husband? 

There is in law a clear line of division between Hinduism and Islam. Ac- 
cording to the classical view of the law, neither of them permits marriage with 
the other; but ‘‘de facto’? marriages are so common in India, that the Special 
Marriage Act, 1954, clothes with legal responsibility what used to be a matter 
of occasional occurrence among certain classes of people, although the elders 
always frowned upon such behaviour. The Judicial Committee of the Privy 
Council did not go into these difficult questions and said (p. 14): 

...In the view their Lordships take it is unnecessary to express any opinion on the 
point. The matter for decision in this case being the constructiom of a codicil to the 
Maharaja’s will, the point is not what is the strict rule of the Hindu religion, or the 
strict rule of the kshatriya caste, but this, namely, what were the wishes and intentions 
of the testator as revealed by the language of that instrument, viewed through the light 
of the circumstances which surrounded him at the time he made it. 

This case is an excellent illustration of the application of ‘‘justice, equity 
and good conscience’’, entirely realistic and just, but in some respects contrary 
both to the principles of the dharma and of the shariat. 


[Concluded.] 
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GURAMMA v. MALLAPPA: A RECENT REINTERPRETATION OF THE 
: MITAKSHARA BY THE SUPREME COURT.* 


Since Jintappa Mahadevappa v. Chimmava' we have with very great regret 
been obliged to recognise that a father could not give immovable property as a 
gift of affection to his daughter. This has now been overruled by the Supreme 
Court in Guramma Chanbasappa v. Mallappa.2 The result is that, although 
gifts of affection to a wife or a son, or perhaps even a grandson, must not be of 
immovable property (the text of the Mitakshara is plain, see I, i, 20, 25, 27); 
gifts of affection to a daughter may now be of any property, movable or immov- 
able, provided the extent be reasonable. This is very valuable where persons 
in their last illness, and hoping to avoid the dissipation of the estate by litiga- 
tion by dependants make gifts to those who they think are ill-provided for. 

The manner in which the Supreme Court removed Jinnappa’s case from our 
books as an authority is highly curious, and will give some satisfaction in Maha- 
rashtra and Gujarat. Without an elaborate investigation of the operative parts 
of the Mitakshara—especially paras. 20 and 25, which are on the point—the 
Court turned its attention to the obsolete portions which deal with the unmarried 
daughters’ (obsolete) right to shares. When the right to a share lapsed, the 
moral obligation to provide took its place, and this is not necessarily fulfilled at 
marriage, though this is a convenient time. Thus Madras cases on gifts of 
immovable property at the time of marriage are brought into line with the 
Hindu Jaw. The decisive authority, however, was not this case-law from the 
other Presidency, but an obscure text of the Vyavahara-Mayukha. In Mand- 
lik’s translation this reads as follows (p. 98) :— 

“So also Vyasa:—‘A present amounting to two thousand at the most may be given 
to a woman. out of the wealth.’ Here this gift up to two thousand is meant [to be for] 
every year, [For] the same [author states that] in [a period of] many years more than 
this, and in case of ability even immovable property may be given.” 

In Gharpure’s translation this reads (p. 128) :— 

“|,.And this gift up to two thousand is for every year. The Same Author (sic) had 

stated that for more years than one even more than this, and if there be scope, even 
immovable property, may be given.” 
Vyasa is not the authority for this, but actually the author of the Madanaratna- 
pradipa, written for king Madanasimha. That author expressly says that such 
gifts of land may be made for maintenance, a limitation Nilakantha omits (per- 
haps not deliberately). It is very interesting to see that this ancient text (P. V. 
Kane’s edition of the Madanaratnapradipa, Bikaner, 1948, p. 376) comes to 
the rescue of the modern Hindu law, and removes partially an inequitable clog 
on natural affection. 


GLEANINGS. 





TENANOY oR LICENCE 


Where a person is let into possession, it must follow that the question whether 
a tenancy, or on the other hand some lesser interest such as a licence, has been 
created, is one that stems from a contract made between the parties. In deter- 
mining this question regard must, however, be had to the terms of the contract 
itself and not merely to the description given to the interest granted. 

Prima facie, if the parties have described the interest as a licence, the words 
will prevail, but not necessarily so. If the substance of the transaction is one 
which indicates that a tenancy has in fact been granted, then the description 
given by the parties themselves to the interest, will not prevail, and that interest 


*By Dr. J. Duncan M. Derrett. 2 (1963) 66 Bom. L.R. 284, S.C., 8.0, [19643 
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accordingly may be in fact atenancy. This point is well illustrated by Addiscombe 
Garden Estates, Lid. v. Crabbe ([1957] 3 All E.R. 563). There premises were 
oceupied as a lawn tennis club by a club registered under the Industrial and 
Provident Societies Act 1893, the agreement describing the interest as a 
“licence”. The material clauses in the agreement were consistent with the 
creation of a tenancy, rather than a licence, and the Court held that a tenancy 
was created. The clauses in question conferred exclusive possession on the club, 
fixed a definite term, imposed repairing obligations, and restrictions against, 
inter alia, cutting down trees, removing soil and the like. These obligations 
‘were as inappropriate as the restrictions were unnecessary, in the case of a 
licence. 

Where a person is already in occupation, and is allowed to stay on, the ques- 
tion whether his subsequent occupation is that of a tenant or of a licensee, may 
be difficult to determine. Three types of cases may be envisaged. The first is 
that of the landlord, who has served notice of forfeiture. The acceptance of 
Tent in respect of a period subsequent to the forfeiture, will waive the forfeiture, 
and the tenancy accordingly will continue, notwithstanding that the rent has 
been accepted ‘‘without prejudice’’. This is not so, however, in the second case, 
that of a tenant who continues in possession after notice to quit has expired. 
He may hold on merely as a licensee even though rent has been paid and accept- 
ed. This third case is that of an occupier in the position of a ‘‘stranger’’ as it 
were, to the landlord, and his continued occupation will not necessarily create 
a tenancy. 

In the second and third types of case in particular, the ‘‘golden rule’’ as Lord 
Greene, M.R., described it in Booker v. Palmer ([1942] 2 All E.R. 677) will 
be specially applicable: ‘‘The law does not impute an intention to enter into 
legal relationships where the circumstances and the conduct of the parties nega- 
tive any intention-of the kind”. Booker v. Palmer was the case in which eva- 
cuees were given permission to stay during the war rent free, and they were 
held to be only licensees. 

Errington v. Errington ([1952] 1 All H.R. 149) is yet another case in which 
important principles were laid down. There a father bought a house in his 
own name through a building society, and allowed his son and daughter to 
occupy it, with the intention that the house should ultimately become theirs on 
the payment of all the instalments, which were to be discharged by them. It 
was held that the son and daughter-in-law were licensees. 

Denning, L.J., (as he then was) said in his judgment (at p. 155) : ‘Although 
a person who is let into exclusive possession [a fortiori, one might add, if he is 
allowed to continue in exclusive possession] is prima facte to be considered to 
be a tenant, nevertheless he will not be held to be so, if the circumstances nega- 
tive any intention to create a tenancy. Words alone may not, suffice. Parties 
cannot turn a tenancy into a licence merely by calling it one. But if the cir- 
cumstances and the conduct of the parties show that all that was intended was 
that the occupier should be granted a personal privilege with no interest in the 
land, he will be held only to be a licensee’’. 

It is quite clear that exclusive possession and even acceptance of rent are not 
conclusive of the creation of a tenancy. With regard to acceptance of rent, 
the test that is much canvassed is quo animo was the rent received. The accept- 
ance of rent will per se not prevent the creation of merely a licence. 

There are numerous cases on this point, in all of which the occupier was held 
to be merely a licensee. Instances which may be cited are those of a purchaser 
let into possession pending completion (Howard v. Shaw (1841) 8 M. & W. 118); 
persons housed in property requisitioned by an authority (Mimster of Health v. 
Bellotti [1944] 1 AN E.R. 238); a daughter of a statutory tenant allowed out 
of compassion to continue in occupation for a short period (six months), and 
paying rent moreover (Marcroft Wagons, Lid. v. Smith [1951] 2 All E.R. 271); 
the manager of a night bar in a hotel belonging to a company on terms includ- 
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ing the payment of expenses of the monthly rental payable by the company to 
its landlord, and the right to retain profits (Issac v. Hotel de Partis, Lid. [1960] 
1 All E.R. 348). - 

The case which stretches these tests to the uttermost is that of St. ‘Marylebone 
Property Co., Lid. v. Culver and Wheeler ((1963) 118 L.J. 808). The decision 
is a county court decision, which, however, came before the Court of Appeal 
on an interlocutory application by the ‘‘tenants’’ to stay execution of the order 
for possession made against them by the county court Judge. This application 
was refused by the Court of Appeal on the ground that the question was one of 
fact, with the result that the ‘‘tenants’’ were ejected, and the appeal was later 
abandoned. 

In that case ‘‘payments described by the tenant as rent’’ had been received 
‘in advance” from the first defendant, who held over without any interest 
whatsoever upon the death of the original statutory tenant on December 31, 
1952. Rent was thus received by her landlords until about the end of 1959, 
when these landlords who were leaseholders, surrendered their leasehold interest 
to the reversioners, the plaintiff company under a deed, which expressed the 
surrender to be ‘‘with the benefit of” and ‘‘subject to” the tenancy of the first 
defendant. The plaintiff company subsequently accepted the payments for about 
two years, the ‘‘rent’’ receipts being qualified, before they instituted proceedings 
for possession. In the interval, however, shortly after the surrender, the plain- 
tiff company served a notice of increase of rent on the first defendant increas- 
ing her rent on the basis that the appropriate multiplier was two. This notice 
was accompanied by a letter reserving the company’s rights. : 

The county court Judge nevertheless held that the first defendant was a licen- 
see and had never become a tenant. 

Without going into the numerous points that may be advanced in support 
of the contention that the first defendant was a tenant, attention may be drawn 
here to the effect of the deed, and the notice of increase of rent. No doubt, one 
may be apt at first glance to slip into the error of arguing that the matter of the 
deed was res inter altos acta, and that the defendant was not a ‘‘privy’’. But 
this is not so. The defendant derived whatever interest she had in the property 
under the then leaseholders, and she must, therefore, be regarded as the privy 
of the surrenderors, Had she undoubtedly been their tenant the company 
could not have been heard to say that they were not bound by the express qualifica- 
tion in the surrender that it was subject to the defendant’s tenancy. The only 
interest derived by the company, as the result of the surrender, was an extin- 
guished leasehold interest, which was so qualified. They were not entitled to 
enlarge that interest, in invitum as against the other party to the deed, the sur- 
renderors, nor against any of their privies, such as defendant. 

If the company wished to dispute the truth and accuracy of the words in the 
deed of surrender, t.e., that the surender was qualified in this way, their only 
course was to allege and prove a common mistake, and to apply for rectifica- 
tion. Otherwise the deed stood as a solid bulwark in their way and prevented 
them from contending to the contrary. 

To take the opposite case: If the defendant was undoubtedly a tenant, but 
her landlords had surrendered their lease unfettered by any tenancy vested in 
her, it would have been open to the defendant as tenant to challenge the state- 
ments in the deed that she was not a tenant, on the ground that they were tanta- 
mount to a derogation from grant on the part of her previous landlords, for which 
purpose it seems, it would be necessary to join both the landlords in the proc- 
eedings claiming, inter alia, a declaration that her interest was a tenancy. 

Going back to the case in question it might be pointed out that non constat 
that the surrenderors, who had been accepting payments made as rent over so 
many years, and had taken no action of any sort to evict the defendant, may 
not have at long last, before the surrender took place, accepted: the defendant, 
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the occupier, as their tenant, and accordingly expressed the surrender to be with 
the benefit of, and subject to, a tenancy vested in her. 

As regards the notice of increase of rent, such a document describes the person 
serving it as ‘‘landlord’’ and the person on whom it is served as ‘‘tenant’’. 
Moreover it demands payment of a rent, at any rate of the increased amount of 
rent. The service of such a notice is part of the conduct of the ‘‘landlord’’ that 
has to be taken into account. Even though it is expressed to be ‘‘without pre- 
judice’’, it is consistent with one, and only one, relationship and no other, t.e., 
that of landlord and tenant. The case may be likened in some respects to that 
of Addiscombe Garden Estates, Lid. v. Crabbe (supra), where, notwithstanding 
the affixing of the label of ‘‘licence’’ to the agreement, the relationship held 
to be ereated was that of landlord and tenant, because the terms of the agree- 
ment were more consistent with that relationship than with any other. 

If the decision in the Marylebone Property case is correct, then it seems that 
many opportunities must be afforded to landlords to avoid the creation of the 
relationship of landlord and tenant than was hitherto thought to be the 
ease,—L.J. 


NEGLIGENCE AND THE Bar 


Tr recent decision of the House of Lords in Hedley Byrne & Co., Lid. v. Heller 
& Partners, Lid. ({1963] 2 All E.R. 575) was discussed in an article at ( (1963) 
113 L.J. 779). The view was there expressed (at p. 782) that the duty to ex- 
ercise care, which is now generally imposed on professional advisers, will also 
apply to barristers, and it is solely with this question that the present article is 
concerned. 

Hitherto the position was that in the absence of a fiduciary or contractual 
relationship between the parties (Le Ltevre v. Gould [1893] 1 Q.B. 491, Cand- 
ler v. Crane Christmas & Co. [1951] 1 All E.R. 426) professional advisers did 
not owe a duty of care, but these decisions have been disapproved, in no un- 
certain terms, by the House of Lords in the Hedley Byrne case, which extends 
liability in negligence to words as well as deeds, and to financial loss as well 
as physical damage. 

For present purposes three general propositions can be established from the 
speeches of the Law Lords in the Hedley Byrne case. The first is that there can 
be liability in negligence for advice, but the facts of each case must be examined 
to ascertain whether any, and if so what, duty was owed. Secondly, where ad- 
vice is given in a professional capacity, and especially if it is given for reward, 
there is a duty to exercise care but, thirdly, no duty arises if there is an express 
disclaimer of responsibility. 

When then does a duty of care arise in giving advice? Tiord Hodson, concur- 
ring with Lord Morris, said ([1963] 2 All E.R. at p. 601): ‘‘I agree.... that 
if in a sphere where a person is so placed that others could reasonably rely on 
his judgment of skill or on his ability to make careful enquiry, such person 
takes it on himself to give information or advice to or allows his information or 
advice to be passed on to another person who, as he knows or should know, will 
place reliance on it then a duty of care will arise’’. It follows, therefore, that 
in order to be liable, the person giving the advice must be in a position where 
others could reasonably rely on his skill and must allow his advice to be passed 
to a person who is likely to rely on it. 

Lord Devlin (at p. 610) put the test thus: ‘‘I think, therefore, there is ample 
authority to justify your Lordships in saying now that the categories of special 
relationships which may give rise to a duty to take care in word as well as in 
deed are not limited to contractual relationships or to relationships of a fiduciary 
nature but include also relationships which in the words of Lord Shaw in Nocton 
v. Lord Ashburton ([1914-15] All E.R. Rep., at p. 62) are ‘equivalent to con- 
tract’; that is where there is an assumption of responsibility in circumstances 
in which, but fo? the absence of consideration there would be a contract’’, and 
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he went on to say ‘‘the absence of consideration is not irrelevent. Payment for 
information or advice is very good evidence that it is being relied on and that 
the informer or adviser knows that it is. Where there is no consideration, it 
will be necessary to exercise greater care in distinguishing between social and 
professional relationships and between those which are of a contractual charac- 
ter and those which are not. It may often be material to consider whether the 
adviser is acting purely out of good nature or whether he is getting his reward 
in some indirect form’’. 

Speaking at the annual meeting of the Bar ou July 15 last ( (1963) 113 L.J. 
485) the Chairman of the Bar Council expressed the view that the principle 
laid down in the Hedley Byrne case did not apply to barristers both because of 
the antiquity of the rule at present prevailing, viz., that counsel is not liable, 
and also because the observations of their Lordships in that case were obiter. 

It is, of course, well settled that counsel and client cannot contract for the 
services of counsel (Robertson v. MacDonogh (1880) 6 L.R. Ir. 433). This was 
generally considered to preclude an action by the client in negligence, but since 
contract is no longer an essential element of such an action, immunity cannot now 
be based on the absence of contract. A claim to immunity has also been founded 
on the grounds of publie policy. For example, in contested litigation, one party 
must fail and it is said to be contrary to public policy that his advisers should 
be liable in negligence. Such an argument appears too narrow to be tenable. 
Even if barristers could be sued in negligence, they would only be liable if they 
had failed to fulfil the duty of care cast upon them. Moreover, arguments of 
publie policy would apply with at least equal force to the medical profession, 
yet they no longer enjoy such an immunity. 

There is indeed some authority for the rule that barristers are immune, but 
this is of venerable antiquity. In Purves v. Landell ((1845) 12 Cl. & Fin., at 
p. 102) Lord Campbell remarked that the professional adviser has never been 
supposed to guarantee the soundness of his advice. This no doubt is true today, 
but there may nevertheless be a duty to exercise the care which can reasonably 
be expected of a specialist. In Fell v. Brown ((1791) Peake 181), decided in 
the days when graves had yet to be dug for the forms of action, it was held that 
no action lies against a barrister for unskillfully drawing pleadings. Again in 
Swinfen v. Chelmsford (Lord) ((1860) 5 H. & N. 890) it was said that an 
advocate is not responsible for ignorance of law, for any mistake of fact or 
for being less eloquent or less astute than his client expected. If the advocate 
acts with perfect good faith and with a view to the interests of his client, he 
is not responsible for any mistake or indiscretion or error of judgment of any 
sort. Further in Perring v. Rebutter ((1842) 2 Mood. W.R. 429) Lord 
Abinger, C.B., held that no action lay against a certificated special pleader or 
.barrister for negligence or unskilful advice in the course of his profession. 

It may be noted that the cases deal primarily with advocacy and with liability 
for unskillfully drawing pleadings, and it is quite possible that they are to some 
extent based upon public policy. If that is so, the reasoning could scarcely 
apply to barristers who advise on commercial matters or indeed anything not 
directly related to Court proceedings. 

Halsbury’s Laws of England (8rd edn.), vol. 3 at p. 46 states the law as 
follows: ‘‘If a barrister acts honestly in the discharge of his duty, he is not 
liable to an action by his client for negligence or for want of skill, discretion 
or diligence in respect of any act done in the conduct of a cause or in settling 
drafts or in advising. No action is maintainable against a barrister for unskill- 
fully drawing pleadings. The law requires of counsel nothing but the honest 
discharge of his duty to the best of his judgment; and if he means what he does 
to be for the benefit of his client, he is not responsible to his client for anything 
he does. This immunity from action is not confined to litigation, but extends 
to all cases where the relation of counsel and client exists’’. : 

The passage in Halsbury was, of course, written long before the Hedley 


fe 


134 ' THE BOMBAY LAW REPORTER. (VoL, LXVI. 


Byrne case was decided by the House of Lords. Furthermore, it is prefaced 
by a statement that the client is precluded from suing counsel by the mutual 
incapacity of counsel and client to contract for the services of counsel. The 
reasoning behind the authorities themselves is obscure, and may in part be based 
on publie policy. The immunity of counsel from liability in negligence may 
` be based on a somewhat different principle. For more than a century counsel 
have regarded themselves as immune from liability in negligence; similarly, the 
solicitors who instructed them also regarded them as free from that liability. 
In the circumstances there appears to be some force in the argument that in- 
structions to counsel are delivered and accepted on the implied understand- 
ing that there is to be no liability in negligence. 

It is appreciated, however, that in the view of the Hedley Byrne case, in- 
structions may no longer be delivered on the implied understanding that coun- 
sel are immune from liability for negligence. Assuming that to be the posi- 
tion, if the Bar would wish to keep its immunity, counsel may have to make it 
clear on accepting instructions that they do so on the express understanding 
that they do not accept liability for negligence. Having said this, a solicitor 
could only deliver instructions on such terms with the express authority of his 
client. 

Finally, it may be pointed out that the dicta of the House of Lords im the 
Hedley Byrne case though weighty are only dicta. In view of the respondents’ 
express disclaimer, the House did not hold the bank liable in negligence and 
the matter is, therefore, open to further argument.—L.J. 


A QUESTION OF NEGLIGENCE 


Tue plaintiff in Vickers v. British Transport Docks Board and Dorman 
Long (Steel) Limited (The Times, 25 March) was seriously injured when em- 
ployed by the first defendants in loading rails on to a ship for export by the 
second defendants. It was an operation requiring a good deal of exertion and 
entailing some risk. The sets of rails were painted at various parts to indi- 
cate their ports or unloading. During the four years preceding the accident 
thousands of rails had been shipped without mishap, but on the particular occa- 
sion the risk was increased to some extent because the paint was wet. Marshall 
J. held both defendants liable, apportioning the damages of £4,467 between 
them in the proportion of one-third and two-thirds respectively. 

The Court of Appeal (Lord Denning M.R., Pearson and Salmon L.JJ.) re- 
versed this decision. Salmon L.J., delivering the leading judgment, said that 
if the danger of handling wet painted rails was greater than that of handling 
dry rails, common sense would suggest that a reasonable employer would wait 
a few hours, or even a day or two, for the paint to dry; but if the added danger 
was minimal, it was, it seemed to him, quite absurd that the first defendants 
should reasonably have delayed loading. Such a course would have been ex- 
tremely inconvenient; there was other cargo to load on to the ship and the 
delay would incur demurrage at £500 a day. What a reasonable employer 
would have done about the wet paint must depend on the extent to which wet- 
ness added to the risk. The trial judge had never suggested that the first de- 
fendants were negligent because they did not wait until the paint had dried, 
and in the circumstances the Court of Appeal could not assume that the wetness 
added substantially to the risk. Nor could it be said that these defendants 
should have refused to handle the painted rails, wet or dry. That would pre- 
sumably have rendered the shipment of painted rails inipossible for practical 
purposes. The common law had always, rightly, been solicitous for the safety 
of workmen, but it had never pushed its solicitude to the point of saying that 
an employer was negligent merely because he asked his servants to perform 
work which was to some extent dangerous. The finding of negligence against 
the first defendants could not be supported. .- a a. 
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The learned judge’s finding of negligence against the second defendants was 
based on Donoghue v. Stevenson (147 L.T. 281; (1982) A.C. 562). But that 
could not be supported, for the evidence showed that all they knew of was the 
first defendants’ two slight accidents in 1955 and they themselves had been 
handling rails in this way for years without any accident. Indeed Salmon L.J. 
deseribed the suggestion that these defendants should have refused foreign 
orders because there might be some risk attached to handling painted rails as 
ridiculous. Nor could the point about the paint being wet operate against the 
second defendants, for if the first defendants’ duty was to wait till the paint 
was dry there would have been a break in the chain of causation and the proxi- 
mity between the first defendants’ workmen and the second defendants would 
not have been sufficiently close for the case to be covered by the Donoghue 
principle.—L.T. 


Motor INSURANCE: PERMISSION TO DRIVE 


Tr is not unusual to find a clause in a motor insurance policy that a driver 
other than the policyholder is entitled to drive the vehicle provided that he has 
permission of the assured to do so. It might have been supposed that the in- 
surance company would remain liable on the policy only during the lifetime 
of the assured. That this assumption is wrong follows from Kelly v. Cornhill 
Insurance Co., Lid., ([1964] 1 All E.R. 321). The assured’s son, who had 
been given permission to drive his father’s car, was involved in an accident 
about eight months after his father’s death. The insurance company declined 
to reimburse the son in respect of the money he had had to pay to third parties 
for damage to their property, but the majority of the House of Lords were of 
opinion that the company were liable to do so. It had been argued that it was 
not possible for the assured to give permission to drive his car which would be 
effective after his death, and that it was inherent in the grant of permission 
that the permittor should have power during the period covered by the per- 
mission to revoke or cancel it. On that basis it was maintained that any per- 
mission given by the assured during his lifetime ceased on his death, or alter- 
natively within a reasonable time thereafter. There was nothing in the policy 
which supported the argument that the word ‘‘permission’’ in the policy only 
meant permission which during its currency the assured had the power to re- 
voke. Lord Reid observed that he could not accept the argument that the 
meaning of ‘‘permission’’ was so rigid that it could not refer in any context 
to a period after the death of the person giving the permission. Lord Hodson 
in a dissenting speech considered that the father’s permission to the son to use 
the car ceased on the father’s death. 

Tre decision in Kelly v. Cornhill Insurance Co., Lid., appears to be in conflict 
with Smith v. Ralph ((1968) 2 Lloyd’s Rep. 439), which was not cited to the 
House of Lords. The position in Smith v. Ralph was that a motorist had been 
given permission to drive the assured’s car but the car had been sold in the 
meantime. The Divisional Court of the Queen’s Bench Division remitted the 
matter to the justices with a direction to convict the accused of driving a vehicle 
which was not insured. It had been argued on behalf of the accused that, since 
the permission to drive had been given by the policyholder before the sale, 
that permission remained, as it were, for all time and enabled the accused to 
be covered by the policy notwithstanding that the assured thereafter ceased 
to be the policyholder or to have any insurable interest. In the opinion of Lord 
Parker, C.J., any permission or authority by the policyholder could not extend 
beyond the time when he ceased to be the policyholder in the gpnse of having 
any insurable interest. If that line of reasoning had been adopted in Kelly v. 
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Cornhill Insurance Co., Lid., ({1964] 1 All E.R. 321), it would seem to follow 
that by his death the assured had ceased to have an insurable interest and con- 
sequently the insurance company was no longer liable.—L. J. 
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Secretarial Practice tn India. By J. C. BAHL, B.A., M.COM., B.E.S. (BETD.). 
Bowsayr: N. M. Tripathi Private Limited, Princess Street. Seventh Edition. 
1964. Pages 714. Price Rs. 11.25. 


Tus treatise on the law, practice and procedure of company secretarial work 
which is based on the Companics Act, 1956 as amended up-to-date now enters 
upon its seventh edition within a little over a decade since it was first published. 
The present edition is revised in the light of the latest amendments to the Act 
and contains some additional forms from the secretarial point of view and revised 
scales of fees payable to the Central Government and the Registrar. This book 
which deals exhaustively with all the various phases of secretarial practice in 
relation to companies in India will be of inestimable help not only to company 
secretaries but also to students of commerce and practising accountants. 


Principles of the Law of Transfer. By Shantilal Mohanlal Shah, of Lincoln’s 
Inn, Barrister-at-Law. Bompay: N. M. Tripathi Private Ltd., Princess Street. 
Third edition. 1964. Roy 8vo. Pages 351. Price Rs. 11. 


Ts third edition of a popular book on the law of transfer in India brings 
down the case law to the end of 1963. The book is cast in the form of lectures 
which cover different aspects of the law. Among the topies dealt with are, essen- 
tials of a valid transfer, conditional transfers, transfers for the benefit of unborn 
persons, unconscionable transfers, privity, lis pendens, sales, mortgages, leases, 
gifts and assignment of actionable claims, Hach topic is explained and eluci- 
dated in the light of decided cases. The text of the Act as amended up-to-date 
is given at the “end of the book which also contains a table of cases, This handy 
and reliable guide on the law of transfer can be recommended to the students 
of law as a lucid exposition of the subject. 


Collection of Yugoslav Laws. Vols. I to VII. Beoaran: Institute of Comparative 
Law. Devut: Paramount Publishing Co-operative Ind. (Pro.) Society Ltd., 
5 U. B. Bungalow Road, Jawahar Nagar. 


Since the new socialist Yugoslavia came into existence some fifteen years ago, 
it has built up a legal system to regulate the uew State organization and the 
social relations in it. The present collection of Yugoslav statutes in the English 
language is prepared by the Institute of Comparative Law in Beograd to 
acquaint the foreign reader with the basic laws existing in Yugoslavia which 
are in the Serbo-Croat language. The collection consists of separate volumes, 
each devoted to a survey of legislation in a particular domain, e.g. agricultural 
laws, laws dealing with local government, nationalisation and expropriation laws, 
the family law, the criminal law and the constitution of the socialist federal re- 
public of Yugoslavia. Hach volume contains a preface which gives the history 
of the legal regulation dealt with, the basic motives underlying the enactments 
and the fundamental principles on which these rest. These volumes will be of 
great interest to students of comparative law. 
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A DICTUM IN THE SUPREME COURT ON RESTITUTION, AND A 
DECISION THERE ON PARTITION.® 


Inpa, with its extensive importation of English matrimonial law, still lacks 
the minute investigation of matrimonial histories which characterise the majori- 
ty of the great flood of matrimonial cases which is reported from the High Court 
in London. It is with great interest therefore that we read Lachman Utamchand 
v. Meena’, a case in which the decision of the Bombay High Court was reversed 
on facts. The history of the marriage was gone into in some detail and the 
meaning of the correspondence between the spouses was reappraised in the light 
of the leading principles of desertion without cause. The duty of the husband 
to seek reconciliation was investigated, and the English law accepted as good 
law for India. Some notice was taken of the fact that suits for judicial separa- 
tion were a stepping-stone to divorce; but that aspect of the suit was not probed 
deeply. Since neither desertion nor cruelty (outside Uttar Pradesh) are 
grounds per se for divorce, but the subsistence for two years of a decree for 
separation on either ground is itself a ground for divorce, one would have ex- 
pected some enunciation of publie policy on this aspect of the subject. What 
we obtain however is the most interesting clash of opinions between the majority, 
Sinha C.J., Das, Raghubar Dayal and Rajagopala Ayyangar, JJ., and Subba 
Rao, J., who formed a minority of one. A very large number of people who 
sympathise with the ‘new India’ will entirely agree with Subba Rao, J.’s, ap- 
proach, and reject that of the majority as formalistic and reactionary, perhaps 
using the technicalities of the law as an umbrella for the outlook of the ‘old 
India’ which would otherwise wither away. Since all these problems are essen- 
tially problems of interpretation of facts there is plenty of hope that the minority 
position will grow in strength in the years to come. In short, Subba Rao, J., 
saw the struggle between the husband and wife as, essentially, incompatibility 
between the wife and her husband’s ‘orthodox’ parents, with the husband play- 
ing, as so often happens, a passive role, a pawn in his parents’ hands. The 
majority found that the wife was in desertion; the minority that as she had 
reasonable cause she was not in desertion. However, the effect was that accord- 
ing to the majority the unhappy spouses could eventually be divorced (which 
thar Lordships may well have felt justifiable) whereas if the minority had 
ruled the estranged wife would have been condemned to remain in her twilight 
existence till the end of her days. 

The details of that case are not in fact the object of this note. In the course 
of his dissenting judgment Subba Rao, J., used some expressions obiter regard- 
ing the effect of s. 9 of the Hindu Marriage Act, and in particular about s. 9 (2). 
In the present writer’s Introduction to Modern Hindu Law, at 8 307, the 
following was written: 

The former law has been codified in s. 9 of the HMA. Sub-section (2) of this section 
was inserted in imitation of a comparable provision of the older English law, in which 
restitution played a more restricted role (Gurdev Kaur v. Sarwan Singh.’ Latey on 
Divorce, $ 336), and remains little more than an embarrassment, being in fact meaning- 
less in its context. 

*By Dr. J. Duncan M. Derrett, University AI.R.8.C. 
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At § 310 the expression is substantiated by fuller references. 


A decision from Andhra Pradesh, which we must investigate, and which came 
to hand since those paragraphs were sent to press, would tend to throw doubt 
on their correctness, and a dictum of Subba Rao, J., must first be examined. 

Of what use is s. 9 (2) of the Hindu Marriage Act? 

Section 9 (2) reads :— 

“Nothing shall be pleaded in answer to a petition for restitution of conjugal rights 
which shall not be a ground for judicial separation or for nullity of marriage or for divorce.” 
Let us compare s. 33 of the Divorce Act, 1869 :— 

“Nothing shall be pleaded in answer to a petition for restitution of conjugal rights 

which would not be a ground for a suit for judicial separation or for a decree of nullity 
of marriage.” 
The absence of ‘divorce’ from the terms of the old statute is perhaps to be 
accounted for upon the basis that the grounds for the other reliefs were wider 
than those for divorce, and in case of a discrepancy the respondent would cross- 
petition for divorce. It is-evident that the Special Marriage Act, 1954, follows 
the Indian Divorce Act in a few respects (one notes the strange provisions re- 
lating to impotence, where s. 24 (+) (ii) looks back to ss. 18 and 19 of the old 
statute), and it is all the more interesting that nothing appears in the Act of 
1954 resembling s. 33 of the Divorce Act or s: 9 (2) of the Hindu Marriage 
Act which so rapidly followed the first on the statute-book. The draftsman 
of the Special Marriage Act, 1954, was wise in his drafting of s. 22. The rule 
to be found in our ‘nothing shall be pleaded...’ clauses might be thought by 
some to be fit to be repealed. 

The Christian Marriage and Matrimonial Causes Bill now before Parliament 
must have raised the question whether this rule should be retained. The pre- 
sent writer lacks the information whether it was discussed in any of the com- 
mittees. The Bill has unfortunately retained the rule at s. 21 (2), notwith- 
- standing that nothing corresponding to it appeared in the (English) Matri- 
monial Causes Act, 1950 (sec s. 15 thereof). The last fact speaks for itself. 

In order to find the origins of the rule one must go back beyond 1869 to 1857 
when the practice of the ecclesiastical Courts was taken over by the royal Courts 
and the Probate, Divorce and Admiralty division of the High Court, was created. 
In a rudimentary stage of divorce law, while the only judicial divorce known 
was divorce a mensa et thoro (the ancestor of judicial separation), it was 
natural that a practice should have established itself of granting petitions of 
restitution as a matter of course in the absence of grounds for nullity or judi- 
cial separation. When a failure to comply with a decree for restitution itself 
became a ground for matrimonial relief and a usage grew up whereby a petition 
for restitution was the first step to the obtaining of a divorce it was natural 
that decrees for restitution should be granted with readiness unless grounds 
for substantive matrimonial relief could be asserted and proved by the respon- 
dent. The formulation, unfortunate as it was, of the rule which we are dis- 
cussing represents the English divorce law ag it was prior to the Matrimonial 
Causes Act of 1884 (47 & 48 Vict., e. 68). The position is carefully discussed 
in eases referring to the earlier law (Burroughs v. Burroughs; Scott v. Scoti+, 
Russell v. Russell©) and in cases decided upon the basis of the statute: Russell 
(cited above) ; Oldroyd v. Oldroyd®; Greene v. Greene’. The rule is no more 
than an encumbrance in a statute where divorce may be obtained for far more 
substantive offences than were contemplated in 1884. Moreover it is obvious 
even to a tiro that one must be able to plead that there is no marriage, that the 
marriage was dissolved by consent in accordance with caste custom, or that a 
separation agreement bars the petitioner’s petition. To suggest that the sub- 


3 (1861) 2 Sw. & Tr. 303. 6 [1896] P. 175. 
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section could provide otherwise is ludicrous. So it obviously does not mean 
what it says, in the first place. 

Subba Rao, J., in Lachman Utamchand v. Meena® approached the question 
what burden of proof ‘lay on the petitioner when he attempted to show that he 
had been deserted. Without referring to any cases specifically on s. 9 of the 
Hindu Marriage Act he nevertheless considered that section. It had been 
contended for the appellant (Lachman) that s. 9 (2), our offending sub-section, 
provided a dictionary for the expression ‘without reasonable cause (excuse) ’, 
which appears in s. 9(/). It was contended that a spouse must have committed a 
matrimonial offence, or have come within the sections contemplated in that sub- 
section, before the spouse who has deserted him can claim that she has done so 
with ‘reasonable cause’ (Expl. to s. 10(/)). His Lordship said (p. 3138): 

“There is a fallacy in this argument. An illustration will bring it out. A husband 

files an application against the wife for restitution of conjugal rights under s. 9 of the Act. 
The wife can plead, inter alia, that the husband is not entitled to restitution of conjugal 
rights as he has deserted her without reasonable cause. Section 9(2) of the Act does not 
afford any dictionary for ascertaining the meaning of the expression ‘reasonable cause’... 
There is an essential distinction between the scope(s) of the two sections. The Legislature 
even. in socially advanced countries leans on the side of sanctity of marriage; therefore, 
under s. 9 of the Act, our Parliament imposes stringent conditions to non-suit a claim for 
restitution of conjugal rights...” 
These words were spoken obiter. The ‘stringent conditions’ which appear to 
us to be no conditions at all, were seen as some indication of Parliament’s in- 
tention; but it is submitted that these words are not to be taken as determining 
in what circumstances a claim for restitution of conjugal rights may be non- 
suited. But it is of interest to note that Subba Rao, J., came to the Supreme 
Court from Andhra, and that the Andhra Pradesh High Court in 1962 held 
strictly along those very lines, Whether it held so correctly we shall presently 
see. 

In Rukman Kanta vy. Faquir Chand® Shamsher Bahadur, J., held that a plea 
of desertion raised by the wife in answer to a petition for restitution could not 
be entertained when desertion was not shown to have lasted for the statutory 
period of two years required as a ground for judicial separation (s. 10 (1) (a)). 
This was a hard case, in that the husband had suffered what amounts to ill luck 
and his wife’s family had been unsympathetic. His wife would not reconcile 
herself to his circumstances and went to stay with her parents. His filing an 
application for restitution was in an attempt to save his domestic life from the 
wreckage caused by inter-familial hostility (a common feature of this class of 
litigation). The wife, no doubt under the influence of her parents, alleged in 
answer to his petition any number of exaggerated offences. The trial Judge 
thought she had withdrawn herself without a reasonable excuse. On appeal 
the view was taken that even if the facts amounted to desertion by the husband 
(which was doubtful) the requisite interval had not elapsed between the wife’s 
final departure and the filing of the application. The learned Judge then de- 
ereed restitution in favour of the husband, relying upon s. 9 (2). But we 
must note that had restitution been rejected, the effect would have been to 
strengthen the hands of the parents of wives in cases where the usual manoeuvr- 
ing which takes place when families fall out had not actually developed into 
a genuine personal breach between the spouses themselves. 

But to rely upon s. 9 (2) for the proposition which formed the ratio of 
Rukman Kanta’s case soon became impossible in the Punjab. What was re- 
quired was a ease in which, by contrast with Rukman Kanta’s, the wife had 
really been suffering at her husband’s hands, but not specifically so as to have, 
ready-made, a ground for matrimonial relief under the headings of judicial 
separation, nullity or divorce. Such a case arose in Gurdev Kaur v. Sarwan 

8 (1963) 66 Bom. L.R. 297, s.o. [1964] 9 [1880] A.L.R. Punj. 493. 
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Singh'°, After a satisfactory review of English cases and reference to the 
Divorce Act, 1869, A.N. Grover, J., held that in order to obtain his decree 
for restitution the husband must prove (a) that the wife left without reasonable 
excuse (see s. 9 (7)); and (b) that there was no legal ground why the application 
should not be granted (ibid.) ; and also (e) that there is no legal ground why 
relief should not be granted (see s. 23 (J) (e)). This proof may be absent when 
the respondent can show bad behaviour, or defects in the husband of such a 
nature that she might obtain separate maintenance under the Hindu Adoptions 
and Maintenance Act, s. 18 (2). The facts of the case were briefly these :-— 
the wife appealed against a decree granted to her husband. The marriage took 
place about 15 years before. Two and a half years prior to the filing of the 
petition the appellant lost the sight of one eye, which loss she attributed to the 
beatings she alleged she had suffered. She alleged that even in the presence of 
mediators her husband slapped her. Her mother applied to a magistrate for 
a search warrant under s. 100 of the Code of Criminal Procedure, on the ground 
that she (the daughter) was being kept under illegal confinement. When she 
was produced before the Magistrate she alleged that her husband maltreated 
her and forced her to have intercourse with his own brother, and let other per- 
sons loose upon her. The Magistrate consigned her to the care of her mother. 
The Judge in the Court below had held that cruelty within s. 10 (J) (b) had 
not been established, but the appellate court was impressed by the Magistrate’s 
order, and the mother’s act corroborated the wife’s contentions. This proved 
cruelty ‘in the broader and general sense’. The approach to s. 9 (2) was, it 
is submitted, perfectly sound, and it was followed in Gurcharan Singh v. Smt. 
Waryam Kaur. There the husband had refused to maintain his wife, he 
did not want his wife’s company, and had filed his petition merely to hinder 
her action for maintenance. Her allegations of cruelty might not have succeed- 
ed if they had been put forward as grounds for judicial separation. But in a 
general sense the husband’s hostility towards her, his allegations of unchastity, 
and his refusal to take any interest in his child, all served as grounds why his 
petition should be rejected. 

In Putul Devi v. Gopi Mandal’? the Patna High Court followed that of the 
Punjab in its construction of s.9 (2)). Husbands launched prosecutions against 
their common father-in-law under s. 498 of the Penal Code, alleging that he 
had enticed his daughters away for immoral purposes and with the intention 
of giving them away to some third party (unnamed). The father was acquitted, 
but the husbands petitioned for restitution. It was alleged that the husbands’ 
imputations of unchastity were cruelty to the wives. The claborate moves in 
a complicated game played between the two families would end up in retribution 
being meted out to the father-in-law through his daughters if they were return- 
ed, so whether the husband had actually been eruel or not these were legal 
grounds why the petitions for restitution should be refused, and s. 9 (2) was 
ignored. Similarly, in Smt. Mango v. Prem Chand'? the wife was snatched 
away by relations shortly after the commencement of married life. In answer 
to the petition she replied that her husband was of weak intellect and impotent. 
Whether he was impotent or not the Court soon discovered that all was not above 
board in the husband’s house, smee it seemed that the husband’s father had 
arranged the marriage with the hopes of enjoying his daughter-in-law himself. 
The husband was so much under the father’s thumb that he was not fit to have 
a wife. The Court, Mithan Lal, J., unreservedly adopted the reasoning of the 
Punjab Judges in the cases cited above, and found that the wife had every 
reasonable excuse for living apart, and the decree was refused. In other words 
faults in the matrimonial (joint-family) home may be every bit as justifying 
as faults in the husband himself. A more recent instance is Smt. Sau. Shakun- 
talabai Baburao v. Baburao Daduji Mandilik'+. Allahabad and Patna had 
10 [1950] AIR. Punj. 162, s.c. [1959] n [1963] ALR. Pat. 93. 
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joined Punjab in a considered view of s. 9 (2)—-namely that it was practically 
useless—and now to Northern India Central India must be joined. The Madhya 
Pradesh High Court held that restitution might be refused if the wife had a 
reasonable excuse for living separately or if the husband’s character and antece- 
dents were such that it would be inhuman to grant restitution. ae the same 
effect is Tulsa v. Pannalal'®, another Madhya Pradesh case. 

More recent cases, apart from the objectionable Andhra Pradesh case to which 
we come presently, do nothing to disturb this position. In Mohan Lal v. Shanti 
Devi'é the wife left the husband and answered to his suit for restitution that 
he had been outcasted. The learned Judge disposed of the case upon the foot- 
ing that the Caste Disabilities Removal Act, 1850, negatived the defendant’s 
case. It was urged that s. 9 (2) would in any case non-suit the defence. It 
was held (with doubtful correctness?) that this was not applicable as the suit 
was filed before the Act came into force. But there was no suggestion that had 
the suit been filed after the Act came into force it would have affected the cogency 
of the defence in any material respect. In Smt. Tirath Kaur v. Kirpal Singh'7 
a decree was granted against a wife who had refused to resign her job and live 
with her husband: no reference was made to s. 9 (2), though if it had had any 
substantive force the defence could have been disposed of upon that footing 
alone. Baburao v. Sushila Bai'® throws no further light on the attitude of 
the Madhya Pradesh High Court. 

The weight of authority then stems from the judgment of A.N. Grover, J., 
of the Punjab in Gurdev Kaur’s case. It was not made available to the divi- 
sion bench of the Andhra Pradesh High Court in the recent case of P. Anna- 
purnamma v. P. Appa Rao,’® which, though the bench included the learned 
Chief Justice, seems to be wrong and might do incalculable harm. No decision 
from Madras is yet to hand. Will Madras follow this precedent? On the other 
hand it might take a hint from Kerala. Kerala, in Elizabeth v. Paul®° has 
recently reminded us that it is, even under the Divorce Act itself, 

“...well settled now that it is unnecessary for a wife to establish a marital offence 
to resist an action for restitution of conjugal rights, It has been so held in [1956] 
K.L.T. 933, [1957] A.I.R. T.C. 293.” p. (858) 
Since that is the position under the Act of 1869, how much more must the posi- 
tion be established with regard to the Hindu Marriage Act, 1955, which is so 
many times more advanced than that moribund statute? 

Decisions on s. 33 of the Divorce Act, 1869, were available on March 27, 1962, 
when the Andhra Pradesh case was decided. So were the earlier of the Northern 
Indian cases on s. 9 of the Hindu Marriage Act. They are not discussed in 
the judgment. An attack is launched against Mulla’s Hindu Law, 12th edn., 
p. 811, which passage might have been supported by the decisions which it (of 
course) anticipated. The facis were once again a hard case, the proverbial 
father of bad law. The wife complained in her answer that her husband had 
long been suffering from leprosy. It was discovered that the leprosy was in 
fact of a non-infective character, so that it could not form a ground for divorce, 
and might in all probability not form a ground even for judicial separation. 
The judgment faintly suggests that the answer hides (as so often) a family 
quarrel about money or the like, and that the marriage had not broken up upon 
the ground of leprosy. But their Lordships do not find that there was any lack 
of bona fides, and they treat the answer strictly upon its merits. The husband’s 
petition for restitution which had been granted below was confirmed, and the 
wife’s appeal dismissed. The ostensible ground was simply this, that s. 9 (2) 
set out the only possible defences to a petition, and mild leprosy was not one 
of them. It would be difficult to think of a potentially more disastrous ruling. 
A wife discovers, let us suppose, that her husband suffers from galloping tuber- 
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culosis, or is a paranoid schizophrenic who is not incurably insane, or has some 
other dreadfully distressing defect which she cannot bear, but which is short 
of eruelty as at present understood. She flees from him and he (spurred on 
perhaps by his parents) petitions for restitution. Is he to get this relief, with 
the right eventually to divorce her if she does not obey, merely because his 
particular defect is not listed in so many words in the sections providing for 
matrimonial relief? Such a position would be monstrous and is not (it is sub- 
mitted) by any means the position according to the law of India, or of any 
other civilized country. 

One wonders how their Lordships in Andhra could have come to such a con- 
clusion. The argument is at first sight persuasive. ‘‘It is manifest,” says 
the learned Chief Justice, ‘‘that the ‘reasonable excuse’ contemplated by sub- 
section (7) must be one which would afford a ground either for judicial separa- 
- tion or for nullity of marriage or for divorce. What the reasonable excuse 
envisaged by subsection (J) is [is] indicated in sub-section (2)...In our opi- 
nion, unless the ground relied upon by one of the spouses for opposing a peti- 
tion under sub-section (7) could be relied upon as furnishing a cause of action 
tor judicial separation or for nullity of marriage or for divorce, it would not 
afford a valid defence.’’ It was attempted to be argued that sub-s. (2) must 
be otiose, since it does not include all possible answers to the petition, and the 
last editor of Mulla, himself at one time a Judge of the Bombay High Court, 
is said not to have observed this. But the fact, unfortunately, supports the 
contention against the learned Judges. If we turn to s. 11 (void marriages) 
and s. 12 (voidable marriages) we do not find amongst them all the possible 
answers. One may obtain nullity of marriage on the ground of total absence 
of consent (i.e. not force or fraud or both of these), and this does not find a 
place in the relevant sections. The Hindu Code has many lacunae. Then, as 
Subba Rao, J., has recently shown, there is no reason for supposing that s. 9 (2) 
provides a dictionary to the term ‘reasonable excuse’. In Mst. Deepo v. Kehar 
Singh?" no doubt some use for the sub-section was found, but the case is not 
impressive, and, as we have seen, the weight of authority is all the other way— 
the sub-section is useless. 

To make matters worse we find T. Veeriah v. T. Nagiah?2 swhieli is not only 
an Andhra Pradesh case, but a Full Bench case at that. It was reported long 
before P., Annapuranamma was heard. Even the obiter dicta of Full Benches 
nre to be treated with respect. In that case a twice-married husband petitioned 
for restitution in 1954 against one of his wives. The law then applicable was 
ruled by the Hindu Married Woman’s Right to Separate Residence and Main- 
tenance Act, 1946. By the time the Full Bench came to consider the problem 
the Hindu Marriage Act bad been in force for more than two years, and had 
ousted the earlier statute. The respondent entered the existence of the other 
marriage as a defence. She was non-suited, the reason being that the marriage 
of which she complained had taken place prior to the enactment of the statute 
of 1946, and the majority of the High Courts held that in order that separate 
maintenance can be obtained on the ground of another marriage that marriage 
must have taken place after the Act came into force (Madras at length decided 
this in Palaniswami v. Devanat Ammal2>; and see Satyanarayana v. Seethar- 
amamma?4,) Since the reason that the husband has married again is a ground 
for divorce there could be no objection to pleading this previous marriage as 
an answer to the petition for restitution, thus complying with s. 9 (2). How- 
ever, it was noticed that where a wife is entitled to separate residence and main- 
tenance (which can occur within the limitless possibilities afforded by the ‘any 
other cause’ provision of s. 18 (2) (g) of the Hindu Adoptions and Maintenance 
Act, 1956) a suit against her for restitution ‘‘obviously would not lie”. This 
in effeet concedes that strict compliance with s. 9 (2) is unnecessary, and was, 
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it is submitted, entirely correct. Therefore; the contention that ‘reasonable ex- 
euse’ in s. 9 (Z) must correspond to one or other of the matrimonial offences in- 
dicated in s. 9 (2) was itself refuted by an Andhra Pradesh Full Bench obiter 
well before our case was heard! fo 

In a search for reasons explaining counsel’s failure to cite decisions from other 
parts of India and to cite the Full Bench case alluded to immediately above one 
cannot avoid a tentative conjecture, which might be far from the truth but which 
is laid open to us by the extraordinary circumstances disclosed above. The case, 
it will be remembered, was a hard case, and the Court could be expected to feel 
sympathy for the wife as well as the husband. In obtaining his decree for resti- 
tution the husband may have been working in reality for a divorce; and in alleg- 
ing her husband’s (mild) leprosy the wife may have been attempting to keep 
her status as a married woman, since her husband could profit more from a 
divorce, his chances of being married again being infinitely better than hers. 
The advocates appearing for both parties may, therefore, have felt some interest 
in working together. Unethical as this would undoubtedly be, and unfair as it 
would be to accuse them of collusion in the total absence of proof (and indeed 
the present writer does not accuse them), learned Judges who do not take care 
to see that the previous law is cited to them must realise that they are laying 
themselves open to the charge that the Courts, contrary to the intention of 
Parliament, are being made use of to forward undesirable schemes for the ob- 
taining of divorce by collusion. 

Enough has been written above to show that the Andhra case stands virtually 
alone in attaching importance to s. 9(2), and that it is no respectable authority 
for the proposition in question. The dicta of Subba Rao, J., recently in the 
Supreme Court, do not, it is submitted, alter the position significantly. 


COMMUNICATION OF THE INTENTION TO SEVER. 


Tar law relating to the Mitakshara joint family has suffered an unexpected 
blow in the overruling by the Supreme Court in Raghavamma v. Chenchamma?® 
of Narayana Rao v. Purushothama Rao?S and Indira v. Sivaprasada Rao?T and 
disapproving the well-considered dicta of Viswanatha Sastri, J., in Kathee- 
summa v. Beechu.28 It is many years since such upheaval was caused in Mita- 
kshara law by the Supreme Court. Fortunately the chaotic implications of the 
decision have been explored in the judgment, and the leading principle laid 
down clearly and definitely. All we have to do is to adjust ourselves to it. 

Until this case was decided it had been understood that if an absent copar- 
cener formed the intention to separate and communicated a settled intention un- 
equivocally to the manager or indeed any coparcener this communication effected 
his severance in interest or status irrespective of the fact that the manager or 
other coparcener might not hear of the severance until some time afterwards. 
The two Madras cases were cases of testamentary disposition by a coparcener 
who severed his status before making his will and dying. Raghavamma’s case 
is a case of the same kind. It had appeared that the inconveniences of allowing 
a coparcener’s status to depend upon the question whether his intimation had 
been received were too great. It seemed, ever so remotely, to smack of consent by 
the other coparceners or coparcener, since by evading notice of the intention they 
could hold up his ability to dispose of his interest. It was also inconvenient that 
a coparcener should be separate from some members who were instantly inform- 
ed of his intention and yet remain joint with those who were far off, or inacces- 
sible at the time. Moreover, where the only other coparcener was a minor or a 
lunatic it seemed anomalous that the guardian, if any, should be informed before 
the adult sane coparcener could be separate. The unilateral right of severance, 
as such, was never denied, and is still upheld; but the new law is franght with 


' vast inconvenience and uncertainty. 
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The position as now stated by the Supreme Court is that there is no severance 
until the intention is both formed and communicated; that communication in- 
volves the receipt of the information (what the Supreme Court call ‘knowledge’) 
‘on the part of cach person affected by the severance; and that consequently a 
separating coparcener is not separated from any member of the family to whom 
he does not communicate his intention. The onus lies on the separating member 
and he must, it seems, send letters or telegrams all round the family, since noticc 
to the manager is not notice to the other members, whose agent or servant he is 
not. Where the manager ts a servant or agent in cases of management of an 
interest or share therein which has passed by succession under the Hindu Succes- 
sion Act the usual presumption will apply, namely that notice to the agent is 
notice to the principal—but such a special rule was not unnaturally passed over 
in the judgment under review. 

Since it was argued that if a coparcener is to be separated only on condition 
that his intention comes to the knowledge of the other members, and it may do 
this at monthly or even longer intervals, the Supreme Court laid down that 
when communication was complete the severance related back to the date of in- 
timation in each case. 

Since it was argued, likewise, that this would have the effect of leaving people 
in doubt whether a severance had occurred or not, and persons dealing with the 
manager or the estate would.be at yet another risk, the Supreme Court laid down 
that during the interval over which the severance would relate back to its incep- 
tion all ‘vested rights’ would be saved. The Supreme Court envisaged several 
circumstances where equity would imperatively require that an inchoate or 
secret or incompletely communicated severance could not disturb titles. 

The results of this are appalling. It is quite sufficient to illustrate them. For 
the purposes of illustration the family envisaged is domiciled in Maharashtra 
and all the property is situated within the jurisdiction of the Bombay High Court. 

1. F has two sons, Sl and S2. There are no female members. F, seriously ill, 
sends a message to S1 that he has decided to separate, and executes a will whereby 
he bequeaths his share to X. The message is sent on January 1, but due to S1’s 
absence from home does not reach him until February 1. F dies on January 5. 
His interest passes by survivorship and X obtains nothing by the bequest. This 
was the rule actually decided by the Supreme Court. 

2. In the same circumstances S1 sold his undivided interest to Y on January 
3. Y is entitled to work out his equity against one-third only and not one-half of 
the joint-family property. ; 

3. In the same circumstances S2 was adjudicated insolvent on January 4. The 
Receiver has at his disposal one-third and not one-half of the joint-family 
properties. 

4. In the same circumstances F himself incurred a large debt for an untainted 
private purpose (say a gift to an old friend) on January 4. This debt must be 
paid by S1 and S2 out of their joint-family property since though F had intimated 
his intention to separate it is at law a pre-partition debt, since by January 4 
neither son had received the communication. 

5. In another family F has a son, S, who is studying in England. There are 
several female members entitled to maintenance out of the family property in- 
cluding unmarried daughters of deceased sons. S has failed to receive remit- 
tances from home and is forced to borrow from an Indian businessman who trades 
between India and England. This businessman insists upon §’s separating, and 
himself posts by air-mail S’s letter of intimation. Thereafter he buys S’s share 
for a sum close to its real value upon the footing that S is entitled to a half 
of the net assets as disclosed by S. The letter is posted on January 1. On 
January 3, F sells the greater part of the family property to pay for the 
marriage expenses of two of the females. The businessman, when he comes to 
partition, will find that he is bound by this sale, since the share of his alienor / 
remained undivided, and so liable for maintenance of those females, until the f 
letter reached F on January 6. 
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6. In similar circumstances another son, $2 was conceived to F on January 5 
(or could be contended to have been conceived then). The businessman will find 
that his alienator’s presumptive share was not one-third but one-fourth (adopt- 
ing the incorrect Bombay rule attributed an interest to the mother for the pur- 
poses of this calculation). Had he sent a telegram instead of a letter the fraction 
would have been one-third. 


7. In another family F has three sons, S1, S2 and 83. Their mother has for a 
consideration released her right to share in F’s estate at his death. F, who is 
seriously ill, tells S1 and S2 that he is separate from all his sons. He does not 
attempt to dispose of his interest or share (or if he does attempt a disposition it 
is void for want of form or the like). 88 is serving in the army in a remote 
corner of India. The letter announcing the separation and their father’s death, 
sent by S1, reaches S3 some time after the death. S3 can insist that F died in a 
state of jointness with himself, since the severance was never communicated to 
him by the severing member. What is vested in him? His ‘vested right’ is to 
receive by survivorship so much of the property as would increase his presump- 
tive share had their father died jointly with all of them and had they immediately 
partitioned inter se. As a result one-third of the share passes to S1, and one- 
third to $2, in both cases by succession, and is held by them as tenants-in-common 
with themselves and S3 as coparceners. The remaining third passes to 83 by 
survivorship and he has the character of sole surviving coparcener. They hold 
family property by two titles; he holds it by one. 


The picture of a coparcener absconding in order not to receive news of a sever- 
ance is not ludicrous. The sons’ interests arc a valuable asset to a father pro- 
posing to utilise the pious obligation. A son unwilling to tell his father directly 
that he is separating from him may write announcing his severance from the 
family to his elder brother. The elder brother and the father may live together. 
The elder brother may say, ‘Father, dear Chandu has separated’. The father 
may reply, ‘Oh no, he has done nothing of the kind. I have heard nothing about 
it. In case there is another letter in the post hurry down to Lakhpati Mal and 
tell him to get that mortgage deed ready.’ The court will be obliged to work 
out the concept of constructive notice of severance of a relative. We shall have 
fun with this. Imagine the following letter from a son to his mother: ‘Revered 
Mother: I have decided to separate from the family and have just posted letters 
to dear A, dear B, dear C, dear D, and dear E. Kindly accept this letter as 
notice on behalf of dear F, who is still a minor. Please let me know whether 
you have conceived any further brother or brothers (in case there are twins or 
triplets) in order that after they are born alive and are found to be males I 
may give you notice on their behalf also (since one cannot give notice to an 
unknown person). In case you are not expecting the birth of anyone I am sepa- 
rate from all as from the date of your receipt of this letter; if however you are 
uncertain whether you are expecting a child kindly let me know as soon as the 
position becomes clear, as I want to dispose of my share as soon as possible!’ 


The Supreme Court have no difficulty with the idea that notice to the guardian 
is notice to the ward. But there is no suggestion anywhere that notice to one 
copareener is notice to other coparceners living in the same house, even if the 
letter actually says, ‘Kindly inform all brothers, and break the news gently to 
father.’ As suggested above the father can refuse to accept the information 
upon the footing that a brother cannot be constituted agent against his will for 
the conveying of information to someone else. The absent brother must first 
negotiate with the brother at home before the latter’s information can be treated 
as the communication of the separating member himself. We have said enough 
about this recent, revolutionary Supreme Court decision. 
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GLEANINGS. 





SaLe or Goops: VODABLE Tirte 


Tue decision of Lord Denning M.R. on the principal point in Car and Uné- 
versal Finance Company Limited v. Caldwell ((1968) 2 All E.R. 547) has now 
been affirmed by the Court of Appeal (Lord Upjohn, Sellers and Davies L.JJ.) 
((1964) 1 All E.R. 290). In this case a motor car had been obtained by the 
buyer by false pretences. When the seller presented the buyer’s cheque at the 
bank the day after the sale took place, it was dishonoured. He immediately 
reported the matter to the police and to the Automobile Association and asked 
them to try to recover the vehicle. Shortly afterwards the car was sold to a 
third party. Lord Denning held that by the action he had taken the seller had 
avoided the contract, and so the third party could not get a good title even 
though the seller’s election to avoid the contract had not been communicated 
to the fraudulent buyer. Sellers L.J. said that he agreed with this view and 
that a fraudulent rogue, who would know that the seller would want his car 
back as soon as he discovered the fraud, would not expect to be communicated 
with as a matter of right or requirement and would deliberately, as in the pre- 
sent case, do all he could to evade any such communication being made to him. 
It did not seem appropriate to hold that a party so acting could claim any right 
to have a decision to rescind communicated to him before the contract was ter- 
minated. To hold that he could would involve that the defrauding party, if 
skilful enough to keep out of the way, could deprive the other party to the con- 
tract of his right to rescind, a right to which he was entitled and which he 
would wish to exercise, as the defrauding party would well know or at least 
confidently suspect. 

Lord Upjohn said that, if one party, by absconding, deliberately put it out 
of the power of the other to communicate his intention to rescind, which he 
knew the other would almost certainly want to do, he did not think the party 
could no longer insist on his right to be made aware of the election to deter- 
mine the contract. In those circumstances communication was a useless forma- 
lity. The law must allow the innocent party to exercise his right of rescission 
otherwise than by communication or repossession. To hold otherwise would 
be to allow a fraudulent contracting party by his very fraud to prevent the in- 
nocent party from exercising his undoubted right. The innocent party might 
evince his intention to disaffirm the contract by overt means falling short of 
communication or repossession. Davies L.J. said that the seller was declaring 
to the world: ‘‘I have been swindled and I want my car back.’ He was de- 
claring his intention as clearly as if he had seen the car in the street and seized 
it. This decision was followed by Davies L.J., sitting as an additional judge 
in the Queen’s Bench Division, in Newtowns of Wembley Limited v. Williams 
(The Times, 8th February). Here the sellers had been induced to part with both 
a ear and its registration book in exchange for a cheque which proved to be 
worthless. They at once sent a stop notice to a hire-purchase information 
bureau stating that the car was theirs, and made extensive inquiries to trace 
the buyer. Those steps were held sufficient to avoid the contract, even though 
the election to disaffirm it had not been communicated to the fraudulent buyer. 

One question which was left open by the Court of Appeal in Car and Uni- 
versal Finance Company Limited v. Caldwell was whether the position would 
be different if there had been an innocent instead of a fraudulent misrepresen- 
tation. Sellers L.J. said that in the case of innocent misrepresentation the 
other party would not deliberately avoid communication for that would seem 
to negative innocence, and the circumstances would be rare where communica- 
tion could not be readily made in one way or another. If communication were 
possible, it was difficult to see how there could be rescission without communi- 
cation and the.inference would be that the contracting parties required com- 
munication of termination. Lord Upjohn left the point to be decided if and 
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when it arose. Davies L.J. said that a person who had obtained goods by an 
innocent misrepresentation might well in all innocence purport to transfer the 
goods to a third party at a time after they had, without the representor’s know- 
ledge, been retaken by the representee so that the purported transfer would be 
invalid.—L.T. 5 


Tort—INTIMIDATION 


In Rookes v. Barnard, 235 L. T. 108, [Lords Reid, Evershed, Hodson, Devlin 
and Pearce], the appellant was employed by B.O.A.C. as a skilled draughts- 
man at London Airport and, until November 1955, was a member of the Asso- 
ciation of Engineering and Ship-building Draughtsmen (A.E.8.D.), a trade 
union, between which and B.O.A.C. an arrangement for 100 per cent. union 
membership prevailed. In that month the appellant resigned his membership 
owing to a disagreement with the association. At all material times there was 
an agreement between B.O.A.C. and A.E.S.D. that there would be no strikes 
and that, in the event of a dispute, direct negotiations would take place and, 
if they failed, the matter would be referred to the Ministry of Labour. This 
agreement formed part of the contract of service of each member of A.H.S.D. 


- with B.O.A.C. Until the appellant’s resignation the membership of the London 


Airport branch of A.E.S.D. was 100 per cent. On January 10, 1956, at a 
meeting of the airport branch of the union, a resolution was passed that 
B.O.A.C. should be informed that all members would withdraw their labour 
if the appellant were not removed from the design office by 4 p.m. on Friday, 
January 18, 1960. The three respondents spoke in favour of the resolution, 
two of them, B and F, being fellow employees of the appellant and the third, 
S., being a divisional organiser of the union, but not an employee of B.O.A.C. 
This resolution was presented to B.O.A.C. In consequence of it the appellant 
was first of all suspended from his employment and later given notice to termi- 
nate it. There was no breach of his contract of employment by B.O.A.C. 
It was common ground that up to the time of the appellant’s dismissal a trade 
dispute existed concerning the appellant’s employment by B.O.A.C. while not 
a member of the union, and that all acts of the respondents were in furtherance 
of the trade dispute. In an action by the appellant against the three respon- 
dents claiming damages against them for using unlawful means to induce 
B.O.A.C. to terminate his contract of service and for conspiracy to do so, the 
jury found (a) that there was a conspiracy to threaten strike action by mem- 
bers of A.E.S.D. to secure the appellant’s dismissal, (b) that all three respon- 
dents were parties to it, (c) that all three respondents made such a threat and 
(d) that such threats caused the suspension and the later dismissal of the appel- 
lant. In his summing-up the trial judge crystallised his direction to the jury 
on damages as follows: ‘‘You.have to consider, in relation to exemplary 
damages, whether this was a deliberately engineered unofficial ‘wild cat’ strike, 
forced by these three to use, at all costs, an illegal pressure, and whether on the 
other hand there was provocation, which could reasonably be regarded as provo- 
cation for that line of conduct.” The jury awarded the plaintiff £7,500 
damages. ; 

Held—(1) The plaintiff was entitled to recover damages from the respon- 
dents, for he had established a good cause of action against them at common 
law for the tort of intimidation, and his right of action was not defeated either. 
by sect. 1 or by sect. 3 of the Trade Dispute Act 1906, for the following 
reasons :— 

(a) The threat of a respondent, without combination with others, to break 
his contract of service if the appellant were not dismissed had the nature or 
guality of a tortious act, actionable as such, the tort being the tort of intimida- 


’ tion; and sect. 1, though intended to give immunity from an action for con- 


spiracy in respect of acts done in concert which would have been lawful if 
> 
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done by an individual, was not intended to extend protection to the use of un- 
lawful means, e.g. the tort of intimidation was committed. 

(b) On the true construction of sect. 3, the immunity that it provided was 
limited to conduct not tortious in other respects than that of inducement of 
breach of contract or interference with employment by lawful means (it being 
doubtful in 1906 whether such interference was actionable), but sect. 3 did not_ 
protect the use of means otherwise tortious, as where there were threats or 
violence; therefore sect. 3 did not provide immunity where, as here, there were 
threats to break contracts and the tort of intimidation was established. 

(2) (a) English law recognised the awarding of exemplary damages, that 
is damages of which the object was to punish or deter and which were distinct 
from aggravated damages (whereby the motives and conduct of the defendant 
aggravating the injury to the plaintiff would be taken into account in assessing 
compensatory damages); and there-were two categories of cases in which an 
award of exemplary damages could serve a useful purpose, viz. in the case of 
oppressive, arbitrary or unconstitutional action by the servants of the govern- 
ment, and in the case where the defendant’s conduct had been calculated by 
him to make a profit for himself, which might well exceed the compensation 
payable to the plaintiff. 

(b) The present case was not a case for the award of exemplary damages, 
and, as the direction of the trial judge meant that the tort of intimidation was 
always punishable by such an award, there should be a new trial on the ques- 
tion of the amount of damages. 

Appeal was allowed.—L.T. 


i 
Tae Tort or INTIMDATION 


THe leading cases on conspiracy and procuring a breach of contract, from 
Allen v. Flood ([1895-9] All E.R. 52) to Crofter Hand Woven Harris 
Tweed Co. v. Veitch ([1942] 1 All E.R. 142) contain many dicta on the subject 
of intimidation. Although there seems to be no direct authority on the point, 
“it cannot be doubted that it is an actionable wrong intentionally to compel a 
person, by means of a threat of an illegal act, to do some act whereby loss ac- 
crues to him’’ (Salmond on Torts (13th edn.), p. 697). It is also an actionable 
wrong to intimidate other persons so as to compel them to act in a manner inju- 
rious to the plaintiff where either the intimidation consists in a threat to do an 
unlawful act, or where the intimidation is the act of several persons acting in 
concert. In Rookes v. Barnard the plaintiff, a senior draftsman employed by 
B.O.A.C., was the member of a trade union from which he resigned. Thereafter 
the defendants, three union officials, took steps to press the plaintiff to rejoin 
the union, and when they failed, strike action was threatened against B.O.A.C. 
to secure the plaintiff’s dismissal. If the members of the union had come out 
on strike at the time, they would have done so in breach of their contracts with 
B.0.A.C., but, as a result of the threats, the corporation gave way, first sus- 
pending the plaintiff from his employment and later dismissing him. Sachs, J., 
decided ({1961] 2 All E.R., at p. 831) that it was an actionable wrong to inti- 
midate other persons to make them act in a manner which they themselves have 
a right to do but which was likely to result, and did result, in loss to the plain- 
tiff. The Court of Appeal agreed ([1962] 2, All E.R. 579) that there was a 
tort of intimidation, but its scope was restricted to cases where there were acts 
of violence or threats or fraud of a tortious character, and for the purpose of 
constituting the tort a threat to break one’s own contract was not enough. 

There is no doubt, on the authority of Lumley v. Gye ({1853] 2 E. & B. 216) 
that if the corporation had been induced to dismiss the plaintiff in breach of 
their own contract with him, the defendants would have committed a tort and 
would have been liable in damages. The issue raised in Rookes v. Barnard was, 
however, whtther it was unlawful for the defendants to use a threat to break 


their agreement with the employer as a weapon to make him do something which 
< 


VOL, LXVI.] JOURNAL. 149 


he was legally entitled to do, but which the defendants knew would cause loss 
to the plaintiff. In the view of the House of Lords (The Times, January 22, 
p. 5) the scope of the tort of intimidation was wide enough to make the defend- 
ants liable. In Lord Reid’s opinion, with which the other Law Lords concurred, 
no distinction was to be drawn between threats to commit a tort and threats to 
break a contract. The defendants used a weapon, i.e., a threat that they could 
break their contracts with B.O.A.C., if B.O.A.C. did not do as they wished, in a 
way which they knew would cause the plaintiff loss. Intimidation of any kind, 
said Lord Reid, appears to be highly objectionable: ‘‘The law was not slow to 
prevent it when violence and threats of violence were the most effective means. 
Now that subtler means are at least equally effective there is no reason why the 
Jaw should have to turn a blind eye to them. One has to tolerate intimidation 
by means which had been held to be lawful, but there one should stop”. Ac- 
cordingly on the facts found by the jury the defendants’ actions in the present 
ease were tortious. 

THERE remained, however, another and even more formidable hurdle for the 
plaintiff to surmount. Broadly speaking, where there is a trade dispute in the 
course of which acts are committed which cause damage to somebody, then un- 
less those acts constitute tortious conduct, the perpetrators of the acts will not 
be liable in damages. The Trade Disputes Act 1906 s. 1 removed civil liability 
for conspiracy from agreements or combinations to do any act in contempla- 
tion or furtherance of a trade dispute ‘‘unless the act, if done without any such 
agreement or combination would be actionable’. To ascertain the exact mean- 
ing of this provision has caused the Courts much difficulty. In Lord Reid’s 
view the section did not help the defendants in Rookes v. Barnard: ‘‘The section 
requires one to find the nearest equivalent act which could have been done by 
an individual without previous agreement or combination and see whether it 
would have been actionable’’. Lord Devlin came to the same conclusion: The 
section means ‘‘that the nature of the act has to be such as to make it actionable 
even if done without any agreement or combination’’. More difficulty still is 
caused by s. 8 of the Act of 1906 which provides that an act done by a person 
in contemplation or furtherance of a trade dispute shall not be actionable on 
the ground ‘‘only’’ that it induces some other person to break a contract of em- 
ployment or that it is an interference with the trade, business or employment 
of some other person. In the view of the House of Lords the true effect of s. 3 
is that in a trade dispute a plaintiff is deprived of any cause of action he might 
have had on the facts for inducing a breach of contract, and any cause of action 
he might have for interference with his employment, by lawful means; but in 
neither case does it countenance the use of tortious means. As the interference 
in Rookes v. Barnard was brought about by unlawful intimidation, the plain- 
tiff’s cause of action was not barred by the Act of 1960.—Z.J/. 


NEGLIGENCE: Vicarious LIABILITY 


In British Transport Commission v. Mazine & Co., Ltd., (1968) 107 S.J. 1024, 
the defendants carried on the business of assembling and upholstering wooden 
furniture in a number of warehouses on premises held by them under two 
licences granted by the plaintiffs. The licences provided, inter alia, that the 
defendants should not cause or suffer to be caused any nuisance or damage; that 
they should indemnify the plaintiffs in certain circumstances; and that the 
plaintiffs should make good any damage caused by fire. On Friday, 6th 
May, 1960, one of the defendants’ workmen, who had finished his work and 
whose contract of employment ended on that day, went to one of the warehouses 
to say good-bye to his friends. Whilst talking to his friends and in contraven- 
tion of the defendants’ rules, he lit a cigarette and threw away the lighted match 
into some rubbish with the result that a fire broke out and the premises were 
severely damaged. The plaintiffs made good the damage caused and then 
brought an action in negligence and breach of contract to recover £1,875 as 
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expenses incurred by them, alleging that the defendants were vicariously re- 
sponsible for the workman’s act and that they were in breach of their contractual 
obligation under the licences to indemnify the plaintiffs. 


MeNair, J., said that the question of the defendants’ vicarious responsibility 
for the act of the workman could be answered by applying settled principles, 
which were clearly set out in Century Insurance Co. v. Northern Ireland Road 
Transport Board [1942] A.C. 509, to the facts of the case. The test was whether 
the negligence arose in the course of work being done for the employer or was in- 
eidental to such work. Although the workman here was entitled to go to the 
warehouse to talk to his friends, and although he was waiting for his pay packet, 
it could not be said that he was then doing any work for his employers or any- 
thing incidental to such work. Staton v. National Coal Board [1957] 1 W.L.R. 
893, could be distinguished, because there the workman’s act of collecting his 
pay packet could be said to be in the interests of both the workman} and his 


employers. In this case, the workman, who was merely saying good-bye to his 


friends, could not be said to be doing anything in the interest of his employers. 
His lordship then considered the defendants’ liability arising out of breach of 
contract and concluded that the plaintiffs’ claims could not be sustained.—S.J. 


Loss of Passenerr’s Luaaagn 


THE passenger in Alexander v. City Line Limited ((1964) 1 Lloyd’s Rep. 
84) had bought tickets for himself and his wife for a journey by sea from 
Vizagapatam in India to London. They brought 14 pieces of luggage with 
them, When the vessel arrived at Tilbury, it was found that a large green 
trunk had been damaged. A panel had been cut out of one of the long sides 
and 57 articles, which the passenger said had been originally packed in it, 
were no longer there. Thompson J. dismissed his claim for damages since it 
had not been shown that the trunk was taken on board intact and containing 
the missing articles. The learned judge said, obiter, that, even if the loss had 
been proved to have taken place on board: the shipowners could still have relied 
on a condition in the ticket, ‘‘Baggage is carried at passengers’ own risk in 
every respect, and they are recommended to insure, as no responsibility under 
any circumstances whatsoever will be accepted by, the company.’’ 


It had been suggested that it lay at the core of the contract that all 14 pieces 
of baggage should be carried and delivered intact, and that the relevant failure 
was a fundamental breach of the whole contract. But the contract in fact pro- 
vided for the carriage of the passenger and his wife and baggage consisting of 
their personal effects up to a certain space limit from India to London. The 
shipowners had carried both of them and 13 pieces intact from Vizagapatam 
to London, and the 14th piece they had carried with some of its contents there. 
Even if (contrary to his lordship’s finding in fact) the 14th piece had been 
broken into and certain contents removed, it would be quite impossible to reach 
the conclusion that it was a fundamental breach of contract. To accede to that 
submission on the facts of the case would be going far beyond anything that 
had hitherto been decided and beyond the principles on which any of the cases 
had been determined. Even if negligence could be so great as to constitute a 
fundamental breach, it would have to be of a much greater order than any 
negligence which on the facts his lordship could find here. It would have to 
amount to an exhibition on the part of the shipowners of a determination to 
disregard entirely their contractual obligations. The evidence fell very far 
short of that—Z.T. 


Loss oF ‘‘No Cuarms’’ Bonus 


Many motor insurance policies provide that the assured is to pay the first 
£10 of any claim. When he is involved in an accident, and his claim against 
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his insurance company is in excess of that sum, he may lose his ‘‘no claims’’ 
bonus, even though he is in no way to blame, unless, of course, there is an express 
clause to the contrary in the policy. In this connection a point on which it is 
believed there is little if any previous authority, has recently been decided by 
Streatfeild, J., in Ironfield v. Eastern Gas Board ({1964] 1 All E.R. 544). 
The plaintiff was driving a car which he had borrowed from the assured, and 
ran into the back of an unlit lorry belonging to the defendants. The car was 
badly damaged. The result was that the assured, who claimed on his insurance 
policy, had to pay the first £10 worth of the damage himself, and also lost his 
“no claims’’ bonus which amounted to £15 10s. 7d. In his claim against the 
defendants for personal injuries the plaintiff included a claim for special damage 
for these two items. The learned Judge held that the plaintiff was entitled to 
succeed. Although strictly speaking, the damage had been suffered by the as- 
sured, there was no reason to increase legal costs by insisting that the assured 
should join the action, and the sensible arrangement was for the sum claimed 
to be recovered in the present action, and for the plaintiff to pay back the 
assured. The learned Judge commented that, as the damage was not the fault 
of the assured, it seemed to be very hard that he should be required not only 
to pay the first £10 of the loss, but also that he should lose his ‘‘no claims’’ 
bonus. The items appeared to be part of the damage which had resulted from 
the accident, and the plaintiff should, therefore, be put into the same position 
as though he had not made any claim. Accordingly, judgment was given in 
respect of these two items on the plaintiff’s undertaking to hand the money to 
the assured.—L.J. 


Not Mrrp RECORDERS 


One thing emerges clearly from his survey. The law reporter is not, and 
has never been, a mere mechanical recorder. Individual judgment and style are 
factors which condition his work. It must be so when so much of his task is to 
select and synthesise. So the law reporter has never been an official. It is 
true that a passage in Plowden’s Commentaries on Reports seems to suggest that 
the compilers of the Year Books were salaried civil servants, but Moran cites 
with approval Winfield’s remark that ‘‘if these were official reports, the men 
who made them were the most remarkable officials that this country has ever 
had. They make astonishing blunders in names, they write down scandal, they 
report conversations with ther friends, they make remarks on the weather and 
they tell us how the judges swore and snubbed counsel.’’ 


As the centuries rolled on law reporting became less free and easy, but the 
individual personal qualities of the law reporters remained an essential feature 
of their work. It has been the constant tradition that the typical law reporter 
should not be a figure apart from the rest of the profession but should, like 
Moran, move in its main stream. From the time of Plowden and Coke onwards 
judges and leaders of the bar often published their own collections of reports. 
In later times law reporting was regarded as a perfectly natural prelude to 
professional eminence. The classical example of this is John Campbell, who 
became the Chief Justice and Lord Chancellor. Within a year of his being called 
to the bar in 1806 Campbell had formed the project of starting a new series of 
reports. Writing to his brother he said: ‘‘The chief advantage of the scheme 
is gaining a little notoriety. I have a sober hope that it may introduce me to 
business and lay a foundation for my professional success.’’ He reported Lord 
Ellenborough’s decisions with consummate tact. In after years he noted in his 
autobiography: ‘‘Lord Ellenborough ought to be particularly grateful to me 
for suppressing his bad decisions. Sir James Mansfield, Chief Justice of the 
Common Pleas, according to Taunton, observed: ‘Whoever reads Campbell’s Re- 
ports and considers the new and difficult questions which came before Lord Ellen- 
borough must be surprised to find how uniformly right he is ineliis decisions,’ 
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The wonder may a little abate when I state my ‘garbling process.’ Before each 
number was sent to the press I tarefully revised all the cases I had collected for 
it, and rejected such as were inconsistent with former decisions or recognised 
principles. When I arrived at my fourth and last volume, I had a whole drawer 
‘full of ‘bad Ellenborough law.’ ’’ In those days precedents were regarded 

rather as signposts along the highway and not, as now, the very substance of the 
road surface so that every decision of every judge must somehow be fitted into 
a mosaic of ever-increasing complexity.’’—L.J. 


PEARLS BEFORE... 


In his life of Gilbert Hugh Beyfus, Q.C., Iain Adamson recounts the follow- 
ing: ‘‘Beyfus was seldom as forthright to judges as his friend Sir Andrew 
Clark, who usually practised in the Chancery Division but also frequently ap- 
peared in the King’s Bench. In one case in which Beyfus was leading him 
Sir Andrew, then Mr. Clark, was replying on law when the judge, after con- 
stant hostile interruptions, remarked sarcastically, ‘‘I’m getting a little tired 
of your jewels of Chancery learning.’’ To which Sir Andrew replied, ‘‘If your 
lordship will bear with me for a few moments longer I am about to cast my last 
pearl.” The judge was not amused.’’ ’ 


REVIEWS. 


Cargo Inñabilities and Immunities of Air Carriers. By V. N. O. NaricHanta. 
Bompay 1: V. N. C. Narichania & Co., Publication Division, 22 Sir Phiroz- 
shah Mehta Road, Fort. 1964. Pages 268. Price Rs. 10. 


CARRIAGE by air is of recent origin and it has now developed into an important 
industry. The law dealing with international carriage by air based on the 
Warsaw Convention of 1929 was passed in India under the title of the Indian 
Carriage by Air Act, 1934. The present handbook deals concisely and com- 
prehensively with the law relating to carriage of goods by air. Provisions of 
law relating to international carriage by air and all carriage by air, not being 
international carriage by air, are set side by side to enable the reader to easily 
note the difference between the two provisions. A chapter is devoted to case 
law both English and Indian, the English decisions being relevant, as the 
Indian Act closely follows the English Carriage by Air Act, 1932. This book 
which is the first of its kind in India on the subject of. carriage of goods by air 
will be useful to students of insurance, banking, shipping and aviation and to 
those who have to deal with problems of carriage of goods by air. 


Nationality of Married Women, United Nations, Sales Section, New York, 
NY 10017. 1963. Roy. 8vo. Pages 121. Price $ 1. 25. 


Ts brochure which is now in its third edition contains an analysis of legal 
systems and of conflict of laws in the field of nationality of married women 
and reflects developments which haye occurred since 1955 in national legislation 


and in international law. It also contains a compilation of constitutions, laws . 


and other legal instruments relating to the nationality of married women which 
is based primarily on reports submitted to the Commission on the Status of 
Women. There is moreover an annex showing the effect of the marriage of an 
alien woman to the national of a country and the effect of the marriage of a 
woman national to an alien, This United Nations publication will be of in- 
terest to students of comparative law. 
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THE LEGAL & SOCIOLOGICAL ASPECT OF DEATH PENALTY.® 


Tue well-known s. 302, Indian Penal Code, enacts that an offence of murder 
shall be punishable with death or imprisonment for life. The section does not 
state in which cases the death penalty shall be imposed and in which imprison- 
ment for life is to be awarded. 

The answer is given by Mr. Justice B. P. Sinha in V. Thevar v. State of Madras :' 

“_. lf the Court is convinced about the truth of the prosecution story, conviction has 
to follow. The question of sentence has to be determined, not with reference to the 
volume or character of the evidence adduced by the prosecution in support of the prose- 
cution case, but with reference to the fact whether there are any extenuating circum- 
stances which can be said to mitigate the enormity of the crime. If the Court is satis- 
fied that there are such mitigating circumstances, only then, it would be justified in 
imposing the lesser of the two sentences provided by law.” 

In 1958 in the case of Dalip Singh v. State of Punjab.2 the Supreme Court of 
India laid down :— 

..In a case of murder, the death sentence should ordinarily be imposed unless 
‘the D Judge for reasons which should normally be recorded considers it proper to 
award the lesser penalty.” 

The growing public opinion is that death sentences should be imposed in 
exceptional cases only. Further, as the amending Act of 1955 deletes the 
requirement of s. 867 of Criminal Procedure Code that trial Judge should give 
reason if instead of imposition of death penalty the lesser penalty was imposed, 
it is no more necessary for the Judge to give reasons for inflicting the lesser of 
the two penalties. 

One would speculate whether such amendment in fact has a tendency to libera- 
lise the passing of life imprisonment in place of death sentence, as the trial Judge 
need not give reasons if he imposes the lesser of the two penalties provided for 
by the law. One would wonder if this amendment is an effort by Parliament to 
bring law in conformity with public opinion through the medium of extended 
judicial discretion. 

The observations made by the High Courts seem to reflect in this country 
rather a different view. This is evident from the discussion of the following 
cases. 

In Satya Vir v. State? it was observed: 

“Since the omission of sub-section, (See 365(5) of Cr. P.C.), the question of proper 
sentence where the accused is convicted of an offence punishable with death is to be 
decided, not on any assumption of that nature, (that the sentence of death was the 
normal penalty for murder and imprisonment for life the exception which had to be justi- 


_ fled by some reason), but like any other point for determination with the decision thereon 


‘and the reasons for the decision, as provided by sub-section (1) of that section,” 


In’Ram Singh v. State+ Mr. Justice Dhawan observed: 
“We do not think that the amendment of S. 367 Cr. P.C. affects the law regulating 
punishment under the Penal Code. This amendment related to procedure, and now 
*Bv Sarh Jit Singh, M.A., LL.M. (London), 2 [1958] A.LR. S.C. 364, at p. 367, 
Member, Faculty of Law & Board of Studies 3 [1958] A.T.R. All. 746, at p. 757. 


in Law, Agra University, Agra. 4 [1960] A.I.R. All. 748, at p; 751. 
1 [1957] A.LR. B.C. 614, at p. 619. ° 
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Courts are no longer required to elaborate the reasons for not awarding the death penalty; 
but they cannot depart from sound judicial considerations in prefering the lesser punish- 
ment, A court may record no reason for not passing the death sentence, but if it awards 
life imprisonment for cold-blooded and revolting murder the absence of reasons will not 
save its preference from being unjudicial.” 

In Khanzady Singh v. State®, a case of dacoity with murder, where death 
penalty was awarded under s. 396, Indian Penal Code, the Allahabad High 
Court Jaid down that amendment of s. 367, Criminal Procedure Code equally 
applies to death penalty imposed under s. 396, Indian Penal Code, as in the case 
of s. 302, Indian Penal Code. 

So, in view of the various judgments of the Courts no change has been effected 
by the amendment of s. 367, so far as the imposition of death penalty is con- 
cerned, Towever, the scope of extenuating and mitigating circumstances in 
such cases remained varied and based on sound principles of jurisprudence. 

In the case of Jan Mohammad v. State® ‘‘pre-meditation’’ is regarded as ‘‘one 
of the important circumstances which can be taken into consideration on the 
question of sentence.’’ 


The Supreme Court in Pandurang v. State of Hyderabad’ observed :— 
“...we do not intend to fetter the discretion of Judges in this matter, for a ques- 
tion of sentence is, and must always remain, a matter of discretion unless the law directs 
otherwise. But when appellate Judges, who agree on the question of guilt, differ on 
that of sentence, it is usual not to impose the death penalty unless there are compelling 
reasons.” 


Mr. Justice Dhawan in Ram Singh v. State reflected that youth by itself was 
not sufficient for imposing the lesser of the two penalties provided by law, if 
the accused carried out murder in a callous, cold-blooded manner and accord- 
ing to plan, and, accordingly, his Lordship confirmed the death penalty. 

It has been observed by the Travancore and Cochin High Court® that the 
extreme sentence is the normal sentence and to justify lesser penalty, there must 
be extenuating circumstances and not merely absence of aggravating circum- 
stances. The grounds for lesser penalty in India as a working hypothesis can 
be easily classified into: inordinate delay in trial, or execution, age of the accus- 
ed, mental condition of the accused and other circumstances. 

The Supreme Court of India in Nawab Singh v. State of Uttar Pradesh? 
viewed that inordinate delay in the execution of death sentence may be a ground 
for commuting the death penalty. The Court’s discretion in such matters 
varies with the facts of each case. It was pointed out that there is no rule of 
law for such commutation; rather it is more an area where the government 
should consider the matter. 

In a later case, Bissu Mahgoo v. State of Uttar Pradesh,'° the Supreme 
Court of India refused to commute the death sentence where there was delay 
of one year and ten months in disposing of leave to appeal against the sentence 
of death awarded by the High Court in revision. The Punjab’! and Raja- 
sthan’? High Courts did not consider it expedient to commute death penalty 

* just because there was delay in hearing. Very seldom the age of the accused 
is also made a ground for lesser penalty. The High Courts of Assam,13 does 
not consider youth of the accused as a mitigating circumstance. However, 
Madhya Bharat High Court'* and Allahabad High Court'® took youth (17-18 
years) as a circumstance to commute the death penality. 


6 [1960] A.I.R. All. 190. 12 State v. Bhawani Shankar, [1953] A.LR. 

6 [1963] A.I.R. All. 501. Raj. 17. 

7 [1955] A.I.R. B.C. 216, at p. 293. 13 The State v. Kartik Ohandra, [1961] 

8 [1955] T.C. 1. : A.LR. Assam 79. 

9 [1954] A.I.R. B.C. 278. . l4 Ranjit v, State, M.B.L.J. 1954 ELC.R. 

10 [1954] A.I.R. 8.0. 714. 1408. 

11 Dara Singh v. The State, [1952] A.LR. 16 Mool Chand v. State, [1953] A.I.R. AN. 
Punj. 214. ° e 220. 
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Dr. C.W.H. Lansdown K.C., a former Judge of South African High Court 
and leading authority on South African law, observed’ :— 

“a fact associated with the crime which serves in the minds of reasonable men to 
diminish morally, albeit not legally, the degree of the prisoner’s guilt.” 

As early as 1810 the Belgian Penal Code had contained the provisions for 
diminished responsibililty and lesser punishment, if extenuating circumstances 
were found by the Judge. But from 1919 the law relating to extenuating cir- 
cumstances has been enlarged and the Judge and jury are provided with un- 
fettered discretion to reduce penalty by reason of extenuating circumstances. 
However, in practice, death sentence has never been carried out. But in U.S.A. 
most of the States classify the law of murder into two categories i.e. death sentence 
is provided only in first degree murder but not in second degree murder con- 
victions. In U.S.A. particularly, Pennsylvania, Massachusetts, New Jersey, 
District of Columbia and New York, jury discretion has been introduced to 
impose lessér penalty than death. It is a general feeling that death sentence is 
imposed and carried out in very worst type of cases. 

The greatest danger of imposition of death penalty lies in the probability of 
‘miscarriage of justice’ since even the self-confession of murder is not a cent. 
per cent. guarantee that a man is really in the eyes of law guilty. There may 
be some extenuating circumstances of which the convict himself is not aware 
and the probability for the prosecution to know js still less—it may be that the 
confession may be a compelled one under police or psychological torture. In 
England there are living examples where mistakes are suspected to have been 
committed e.g. Thorne (1924), Pedmore (1930), Hool House (1938), Rowland 
(1946) and Evans (1950)—the last one was associated with the case of Christie 
(1953). In Scotland, Oscar Slater is another example, whose innocence was 
proved after 184 years of imprisonment. Had he been executed, it would have 
been a gross miscarriage of justice. Once the sentence of death is carried out, 
the mistake cannot be rectified. 

It may be observed that prosecution and preliminary investigation on charges 
of murder and the informations obtained during the trial itself, is usually limit- 
- ed to the mere facts of the crime itself,—facts which may tell comparatively 
little of the real story. This is also evident from the records of Old Bailey 
Trials Series. (Central Criminal Court of London). 

So far as substantive and procedural aspects of the law is concerned, Mr. Jus- 
tice Cardozo (U. S.A.) rightly observed at New York Academy of Medicines 
in 1928 that no jury hearing it for the first time can fairly be expected to assi- 
milate and understand some problems, like the fine distinction with regard to 
‘premeditation and deliberations in law’. The same observations equally apply 
to English legal terminology of ‘malice aforethought.’ No less complicated, diff- 
cult and precise are ss. 299 and 300 of the Indian Penal Code’? dealing with 
murder cases. 

However, there are less chances of purely technical legal mistakes being com- 
mitted and in such cases the legal training and the experience of Sessions Judge 
js an ample safeguard. When we enter further into the arena of law of murder, 
it can be said that certain legal concepts like Macnaghten rules,'8 are hardly 
accurate enough to determine the real guilt and insanity of the accused. 

To carry out a great piece of law reform on a controversial issue is bound to 
create the profoundest emotions and prejudices in the masses. On November 
28, 1956, the Lok Sabha rejected a motion by Mr. Mukand Lal Agarwal (Con- 
gress, U. P.) for the consideration of his Criminal Law (Amendment) Bill 
seeking to abolish the death penalty. While elucidating the Government view on 
the Bill, the then Minister for Legal Affairs, Mr. H. V. Pataskar, gave statistics 
on sentence of death and related matters. Again during April 1958, Sri Prithviraj 

16 Report of TI rar on Capital 344, 346. (Melvill J.). 


Punishment (England) 1 18 Cf. Royal Commannon on Capital 
17 Cf. R.v. ia, “iere) l Bom. 342, Punishment (1953). 
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Kapoor, Member, Rajya Sabha, sought the appointment of a committee for the 
study of the capital punishment. Unfortunately this effort too was rejected. 
In the Western world criminology with the aid of its scientific techniques and 
methodology helps much to convince that certain reforms are necessary in the 
criminal law and the penal administration. 

The reflection on the penal history of England show that although during the 
reign of Henry VII, between 1509-47, almost 72,000 executions took place, 
yet the storm of crimes prevailed unabated. It was then thought that if the law 
was made still more severe perhaps it may lead to a decline in criminality. 
Acordingly 156 new offences were made punishable with death. But all these 
efforts proved impotent. Cautioned by this state of affairs, Sir Samuel Rommily 
started a compaign to reduce the number of capital offences. The year 1819 
marked the appointment of a Select Committee to examine the Criminal Law 
in relation to capital punishment. 

This Select Committee was followed by the appointment of a Royal Commis- 
sion who favoured the idea of the gradation of murder in first and second 
degree. This Commission recommended the abolition of public executions as 
being notorious for pick-pockets who helped themselves by their skill, and for 
others, an excuse for drinking and debauchery in public, instead of being of any 
deterrent value. So public executions were abolished in 1868. 

The report of the Select Committee of the House of Lords on the ‘Methods 
of Carrying out Executions’ was thought to be so ‘horrible’ as not to be made 
public. 

Time rolled on and in 1933, infanticide was made non-capital. Further, ex- 
pectant mothers under the death sentence and children under eighteen years 
of age at the time of conviction were rescued from the jaws of the supreme penalty 
of law by various enactments. A blessing for the abolition of capital punish- 
ment for an experimental period of five years came from the Select Committee 
in 1930. But before any concrete measure could be taken, it was set aside due 
to second World War. 

The legislative history of England and Wales shows a gradual but a steady 
tendency to redece the number of capital offences—in 1819 there were 220, in 
1837 there were. 15 and in 1861 ihere were only 4 offences which were left 
punishable with death. 

In post-war period, though there was a rising tide of crime in U.K. still the 
Criminal Justice Bill was introduced in Parliament in 1948. The Bill also 
provided for suspension of death penalty for an experimental period of five 
years. The House of Lords passed the Bill but threw out this clause by a 
narrow majority of 245 to 222 votes. 

The Government showed an attitude of compromise by making a distinction 
between different types of murders. This formula is easily demolished by the 
forensic skill of anti-abolitionist camp. 

The House of Commons was uneasy and succeeded to out-vote the abolition 
of capital punishment in February, 1956, since the public opinion was not ripe 
to eradicate death penalty despite the clarion call of scientific advancements in 
the field of criminology. Ultimately a compromise was sought under the 
Homicide Bill introduced in 1956 in the Parliament. This became ‘The Homi- 
cide Act 1957.’ 

This Act not only circumscribed the liability to suffer capital punishment but 
also amended ‘the substantive law of murder’ in England and Wales. The Act 
also altered the mode of death sentence and the notice of execution. The provisions 
with regard to constructive malice were deleted and ‘mens rea’ is to be proved 
in all cases of murder. Under certain circumstances the accomplice is not to 
suffer death penalty. The defence under MacNaghten rule is extended to in- 
corporate the ‘diminished responsibility’ principle. The ambit of provocation in 
connection with law of murder is extended to include not only ‘things done’ 
but also ‘things said’, to constitute a defence. The statute takes lenient and 
humane view towards the survivor of a suicide pact and docketed him in the 


ae 
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pigeon-hole of ‘Manslaughter’. The statute specified certain types of murder 
punishable with death. 

This historical evolution in England shows a continuous trend in the criminal 
policy for abolishing capital punishment. 

In the continent of Enrope, as early as 1756, the Italian Socio-criminological 
philosopher, Casare Becearia, enlightened the European countries from Prussia 
to France and from Norway to Italy by laying down that ‘severe punishment 
leads to immunity’ and ‘Terror has its own law of diminishing returns.’ 

The capital punishment was successfully abolished in the following European 
countries on the dates specified below :— 

Austria: June 1950 

Belgium: last execution 1863 (except war period) 

Denmark: last execution 1892 (abolished 1930) 

Finland: last execution 1826 (except revolution-1918) 

Holland: last execution 1860 (abolished 1870) 

Iceland: 1944 

Italy: 1948 

West Germany: 1949. 

Further, the abolition of capital punishment in these countries did not re- 
sult in an increase of offences in comparison with the increase in the total 
population of the country and sociological variations. 

It is also observed that death penalty failed to a great extent to check the 
criminalistic behaviour (refer to English History as mentioned above). 

Thus there is a great need to ascertain the value of capital punishment in a 
civilized society in the light of criminological research. 

It has been felt that a deep reverence for life is worth more than thousand 
executions in the prevention of murder, and it is, in fact, the greatest security 
of life. The law of capital punishment, while purporting to support this re- 
verence, does in fact tend to destroy it, and the State’s taking life, even 
when it does so for a life already taken, does more to lower the value of human 
life in the minds of its citizens than the deterrent influence of this penalty can 
do to protect the lives of the citizens. 

On the basis of medieval Western philosophy, that human life is of infinite 
value in the sight of God and that no one is beyond the reach of reclamation, 


.the infliction of capital punishment is the denial of this noble principle and 


such punishment lowers the public respect for life. 

On the contrary, the anti-abolitionists put forward that life imprisonment 
as an alternative to capital punishment is rather a more painful and inhuman 
substitute. The remedy is worse than the disease. 

The elucidation of the relativity of human thoughts as developed from early 
Greek enlightenment and Roman philosophy shows that, a sense of sinfulness, 
the inexorable aspect of nature’s justice, and the feelings of the unfailing con- 
sequences of one’s own actions, were regarded as a better antidote to evil pro- 
pensities and is a more effective preserver of social equilibrium than the cruel 
punishment. These observations are well commended by Malinowski in his 
book ‘Crime & Customs in Savage Society’. The consciousness of the guilt was 
an equally effective instrument (as capital punishment) and used to compel 
the offender to commit suicide in Trobriand Society. Even in France, it is 
said, the frequent use of guillotine for the execution of common people during 
the reign of Louis XVI offended the delicate conscience of the community. 
The same method of execution recoiled on the nobility during the French 
Revolution. 

It is a logical fallacy that life imprisonment is more inhuman. In our age 
‘life imprisonment’ has become a necessity for the protection of both the 
criminal and the society. The imprisonment ought to aim at regeneration of 
the criminal’s social life and should endeavour to make him a fit and perfect 
citizen. Thus it is a process of purifying the country from eyilk. Further, 
the culture and civilization to which we now belong, demands that we must 
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show greater respect for human life and that we be humane in our outlook, 
Destroy the sin, not the sinner. 


Studies were conducted19 to explore the attitudes towards capital punishment 
by samples taken from the conservative, socialist, liberal and communist poli- 
tical groups and also from the middle and working classes. 


No doubt, publie opinion evinces hatred and contempt in a high degree 
for the person who has committed gruesome murder. But human memories are 
very short and forgetful with the lapse of time and till the judge pronounces 
the sentence of death on the prisoner, the man in the street begins to show 
sympathy to the accused and shivers with the very idea of infliction of death 
penalty. Later, when the sentence is carried out the climaxed publie opinion 
calls this execution as a ‘State Murder’. The pain and torture inflicted by the 
prisoner to the victim and his near relations (by cutting the murdered to pieces 
or burning him alive or at least giving balf a dozen of bullets right at heart) 
becomes faint in the minds of man in the street due to emotional reaction gene- 
rated by impending death sentence for the prisoner. No man will fail to rea- 
lize that the law with its maximum penalty of death by hanging or execution 
by guillotine or American electrocution ete., utterly fails to balance the cruel 
or brutal method that some murderers adopt in carrying out their cold-blooded 
plan or the untold misfortune that the offender would have brought to the 
millions of his countrymen by his act of high treason. In these factual situa- 
tions perhaps, it is a fallacy and blunder to call death penalty as ‘State Murder.’ 


The point to study is: why public opinion changes its attitude and value- 
judgment towards the criminal and the infliction of death on him during the 
period of reporting of the murder and the carrying out of the death sentence. 
The reasons are:—(1) The history of emotional reaction of a man shows a gra- 
dual tendency towards mercy and forgiveness as a whole. This is the outcome 
of experience and of civilization that to take revenge or retribution is committing 
of another crime. The revenge or retribution is of a pathological state of mind 
either of the aggrieved or of the State. (2) The experience has shown that the 
use of force is a temporary remedy for the prevention of crime. The infliction 
of severe physical punishment is equivocal and paradoxical in effect and this 
ultimately settles nothing. (3) Another fundamental fact is that the later events 


wipe out former happenings from hnman memory. Human memories are short. 


living phenomena. Public mind forgets the past acts of a criminal by the 
price he pays by swinging on the gallows at Wandsworth (London) or sleeping 
for ever on an 1800 volts electric chair in the ‘Sing Sing’ death house (New 
York) and leaves a sad spot on civilization and culture. 

Those who favour capital punishment argue, why should the public bear the 
burden of maintaining such a brutal murderer or serious traitors for whole of 
their life? The answer is, firstly, it is the society itself in many cases that con- 
tributes to criminal propensity of a human being, and secondly, their argument 
stands nowhere when we take into account higher values of life. Lastly, it is 
the duty of a welfare State to make criminals fit to live and be good citizens. 

There is need for the study of publie opinion in India with regard to capital 
punishment since in a democratic country the Jaw should correspond to publie 
opinion. The law and public opinion must co-ordinate to generate strong 
motivating power to carry out social reform in a welfare State. 

Dr. Mannheim in his book ‘Group Crimes and Punishment’ reflected that 
the ‘character and object of the judicial sentencing policy and the administra- 
tive policy of treatment is based not on our subjective ideas of what we should 
wish the object to be, but on their actual character which is largely determined 
by publie opinion and this shows a mixture'or retributive, deterrent and re- 
formative elements.’ He further observes ‘These vary with the age and the 


19 Dr. H. J. Eysenck : ‘Social attitudes as conducted in 1961. 
related to Social class and Political parties’ 
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gravity of the crime.’ However, the trend of criminal policy is to prevent 
crime not by severe punishments but by improvement of social conditions and 
development of social services. This is reinforced by higher cultural and civili- 
sational standards. i 

‘The eruel punishments and tortures of the past, besides being evidence of 
blood-thirstiness and grave sadism on the part of those who used them, also 
testify to the fact that those who designed them could conceive no better— 
that is no more efficient—way of securing the protection of social values which 
they treasured.’ In our age we have developed more and better ways of pre- 
serving social values, so there seems to be no ground for keeping capital punish- 
ment as a weapon of protection. We have to treat our criminals like a tuber- 
culosis or plague patient. Such a patient is more dangerous to the society 
than an ordinary murderer (e.g. husband who kills his wife or vice-versa) ; we 
treat the former in sanatoria or isolation wards but never destroy them as a 
measure to prevent the disease from spreading. Similarly, we should treat the 
murderer. Hanging is not the cure but a ruthless and barbarie way for the 
supposition that destroying of the murderer might lead to decline in murder 
rate. 

It is most humbly submitted that Kant’s philosophy of ‘absolute punishment’ 
based on retribution has no place in our civilized and humane society. It has 
rightly been observed that the character of punishment is inextricably asso- 
ciated with and dependent on the cultural values of the State that employs these 
punishments. On this fundamental basis of penal philosophy one can say that 
there seems to be a heavy weight in favour of the eradication of capital punish- 
ment, 

So far one can stress on the deterrent value of capital punishment in favour 
of its retention, it has been sufficiently proved by history, statistics and social 
sciences that it is not an effective antidote to evil propensities in relation to 
the crime of murder. The Royal Commission on Capital Punishments, 1953, and 
the Select Committee of 1929-30 confirmed this view. Even in the year 1877, 
Sir William Harcourt in the House of Commons?° reflected, ‘‘If the punish- 
ment of death did not prevent from stealing horses, why was it more likely 
to prevent them from committing ‘murder’.’’ 

Professor Thorsten Sellin (U.S.A.) made a special study of murder statis- 
ties of different countries and concluded, ‘Whether the death penalty is used 
or not, both death penalty States and abolitionist States show rates which seem- 
ed to be conditioned by other factors than the death penalty.’ (From evidence 
before the Royal Commission on Capital Punishment 1953, p. 650). 

Similarly, the Royal Commission on Capital Punishment (1953) in England 
made a special study of statistics in different countries of Europe, United 
States, and British Commonwealth. The Confmission concluded: 

“There is no clear evidence in any of the figures we have examined that the aboli- 
tion of capital punishment has led to an increase in the homicide rate or that its re-in- 
troduction has Jed to fall.” (Para. 61 of Report.) 

Accordingly, one can conclude that capital punishment is not an effective 
deterrent in a civilised country. Experience has shown that utilitarian punish- 
ment of Bentham and Beccaria is a better substitute for Kant’s absolute punish- 
ment. The severe punishment reforms no criminal. 

It may be pointed out that subjective attitudes cannot be separated from 
objective values for the purposes of the study of eriminalist behaviour. The 
psychological and sociological factors play interesting parts in the personality 
of a murderer.21 But here we will focus our attention on the following as- 
pects, viz: (a) Criminal himself, (b) The Society, (e) The Prison Staff. 


20 House of Commons Debates of 1877. Belcan 

21 Third International pen ia on Crimi- J. A. Hobson, “Emotional reaction of 
nology-—-1955 (Lond.). ium on Homi- Mek murderers to their crime, their trial 
cide. —Prof. G. a LN EN paperon and their sentence.” e 


*“Psycho-Sociological study of murderers in 
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The study of the condemned criminal’s personality varies with variation in 
his inner-self, sometimes the weak, the brave, the tragic, or even the comic adre- 
nalin prevail. In New York every condemned prisoner is properly watched, 
every moment is duly noted till he is led to a small cell, a cell like gold fish bowl 
for the last journey to Sing Sing’s ‘hot seat’ (Electric chair.) The study of 
certain selected cases such as Ruth Ellis (England), Martha (U.S.), Ethel 
Rosenburg (U.8.) have shown that they accepted the gallows or the electric chair 
of 1800 volts shock patiently. Ruth Ellis had ‘no will to live’ and Ethel Rosen- 
burg while going to the ‘hot seat’ (cynically so called in U.S.A.), patiently asked, 
‘Has he gone’ (i.e. whether her husband had already been executed). 

On the other hand, some of the condemned put up a fight, scream or collapse, 
and have to be dragged to the electric chair in the Sing Sing’s Dance Hall— 
the macabre name given to a small building containing eight cells for con- 
demned pvisioners. Such is the psycho-sociologically grim story and conse- 
quences of capital punishment, 

The studies conducted by Dr. Hobson in England on the emotional reaction 
of arrested murderers to their trial and to their crime, and presented before 
the third International Congress on Criminology (London) revealed that some 
of the prisoners show calm and patient behaviour. 

On the other hand, the criminal statistics in England show that 30 per cent. 
of the suspected murderers commit suicide. The psycho-sociological reaction 
in society in England is evident from the fact that mere thought of a woman 
being executed made people in that country to shiver with horror. Even the 
juveniles in the street watched the sound of Big Ben at 9 o’clock the day when 
Ruth Ellis was going to be executed in Holloway prison in London. The effect 
on family members of the criminal cannot be described in words. Added to 
this is the sociological problems of fatherless or motherless children, the widow 
who suffers for whole of her life for no fault of hers—all such things multiply 
the evidence for the rejection of capital punishment particularly in a country 
like India, as well. 

To complete the picture we should study the effect of capital punishment on 
the prison staff and no less on the other prisoners. The Royal Commission 
(1958) observed (in paras. 733 and 780 of their Report) about the psycho- 
logical harm said to be caused indirectly by executions—their distressing and 
brutal effect on those who have to perform the executions—and the nervous 
strain they impose on the other prisoners in the jail. 

There is an atmosphere of strain and gloom in the prison which lasts all the 
time that the prisoner is in the condemned cell, and is at its climax at the time 
of execution. (Para. 782 of the Royal Commission’s Report 1953). 

This Commission further observed, 

“No doubt that the ambition that prompts an average of five applications a week 

for the post of hangman in England and the craving that draws a crowd to the prison 
where a notorious murderer is being executed, reveals the psychological qualities of a 
sort that no State would wish to foster in its citizens,”” 
It is my experience as a defence lawyer to Darela, Lukka, and Nawab Singh, 
belonging to the notorious gang of Man Singh of Madhya Pradesh and Uttar 
Pradesh and Rajasthan ravines, that trial had to take place in Agra District 
Jail because of public crowding. 

The psycho-sociological observations make it quite evident that the capital 
punishment is inconsistent with the psycho-sociological advancement of our age 
and civilization. 

In England ecological technique has been applied to conduct researches in 
the field of capital punishment, These researches are based on the assumption 
that the differential conditions, of Great Britain and the European countries 
who have abolished death penalty, do account for the absence of an increase in 
the frequency of murder in the latter countries. The experience of Scandanavia 


22 Report by Royal Commission on Capital Punishment—1953. 
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(Norway and Swedeu) that the abolition of capital punishment did not lead 
to rise in the crime of murder proves nothing for the purposes of Great Britain 
since the former do not have cities comparable in size to London, Manchester 
or Glasgow of the latter. The same can be said about Indian conditions which 
are so different from European countries. The problem may be posed whether 
the area and density of population has anything to do with the crime of murder? 

Dr. Mannheim (London), after a slight modification of the ecological tech- 
nique as it was applied by Burgoss and Clifford Shaw (U.S.A.), examined the 
criminal statistics of England and Wales for the years 1936-38. 

Total murder cases—875. Total Population—40 millions. 

The Metropolitan Police Districts of Liverpool, Manchester and Birmingham 
had 104 murder cases to their account out of the total stated above. The popu- 
lation of these cities was 10? million of the total. 

So the: murder cases for rural areas and small cities were 271 while total 
population was 294 millions. 

This study revealed that big cities had little more share of crime of murder 
than the countryside areas. 

These. results obtained by Dr. Mannheim receives support from similar 
studies conducted by Prof. Brearley in ‘Homicide in U.S.A.’ The study of 
homicide rate in cities shows higher ratio than that of the countryside. These 
differences are much less significant than those between the various States of 
U.S.A. after due account is taken of the variations in the density of popula- 
tion. According to Prof. Brearley in the years 1919-27 the homicide rate for 
United States was 8.26 per 100,000 persons. 

Further analysis of the material reveals. 


States rate of murders per 100,000 
Vermont 1,43 
New York State ; 4,82 
Florida 29.55 (South of U.S.A.) 


It may be noted that New York State is more densely populated and highly 
industrialized than the southern States. The ratio of the murder rate between 
the rural and urban areas of New York State is less than the ratio of Northern 
and Southern States of U.S.A. 

The National Council for the abolition of the Death Penalty in United States 
pointed out: 

The State of Michigan (with Detroit which is one of the most industrialized 
cities) has a homicide rate lower than even that of Illinois or California, and 
incomparably lower than the agricultural south. All these studies lead one to 
conclude that murder rate does not depend on the density of the population, 
big cities or on the stage of industrial development, but on some other factors 
which may vary from country to country. 

The murder is largely a crime dependent on and conditioned by the patholo- 
gical state of mind—such as the influence of violent passions resulting from etio- 
logical factors which weaken the internal self-control under the stress of 
nervous tension and impulse. A high percentage of murderers in England 
were found to be guilty but insane. Further, about 30 per cent. of suspected 
murderers committed suicide—such was the mental condition of murderers. 
The psychiatric explanation is sought in psycho-neurotic behaviour which is 
generated by the anxiety tensions and internal conflicts. The analysis of 
murderer’s personalities show symptoms of distorted components of crimino- 
genic, sociogenic and psychogenic influences emanating from emotional crisis 
of their life history. 

In the case of brutal and beastly sex murderers, the psychiatric science has 
shown elements of over-sensitiveness, over-irritable temperament, intense feel- 
ings of inferiority complex in sex relations, victims of loneliness, wounded 
pride, pathological conscience, besides various pluralities of criminogenic and 
etiologie factors deep rooted in the emotional and personality set up. These 
contribute to increase the criminal propensities and an affectionless personality. 
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Dr. Frey’s (Switzerland) endogenic and psychopathic characteristics can be 
fruitfully employed to explain the murderer’s state of mind. There is need 
for intensive study to ascertain real guilt in the psychology of erime and 
particularly a criminal like Robert Linder’s ‘Rebel without Cause’, since some 
murders are without any motive. : ' 

Dr. Edward Glover of the Institute for the Study and Treatment for Delin- 
quency, London, made an intensive study to explain certain aspects of the 
psychiatric treatment of murderers in the year 1953. The Forensic Psychia- 
tric studies of Karpman (U.S.A.), Prof. Baan of Utrecht Psychiatrishe 
Observatieklinic, Burke (Netherlands), Dr. Di Tullic (Italy) and Dr. Hobson 
(U.K.). go a long way to explain the causes of murder and murderer himself. 
In these circumstances it becomes necessary to cure these serious criminalistiec 
murderers. These offenders are today within the reach of scientific treatment. 
It serves no purpose to destroy them. Even if some cases are found to be beyond 
reformation, still they ought to be preserved for higher researches in erimino- 
logical studies. It is the duty of the welfare State to look after its unwanted 
citizens of society. 

It has been observed in India and abroad that the existing criminal law and 
procedure fails to be a perfect and accurate instrument to assess the real guilt 
e.g. some evidences, which could clearly be the means of acquittal, could not be 
brought before the Court due to procedural or evidential difficulties. In these 
circumstances it seems unreasonable to exact the supreme penalty of law. The 
Courts find themselves but helpless to solve these difficulties, and to meet out 
justice a system of reprieve is provided by the non-judicial and supreme execu- 
tive authority e.g. Home Secretary of Her Majesty the Queen of England re- 
commends reprieves in England. In India the President is vested with the power 
to grant reprieves. In India 20 death sentences had been. commuted to impri- 
sonment for life by the President of India between January and October 1958 
and 20 petitions were still pending. The total number of petitions made dur- 
ing this period were 122. It has been further observed that during 1955-57 
about 200 condemned prisoners got reprieves out of 600 total number of peti- 
tions made for the exercise of the ,President’s clemency. It is submitted that 
the system of reprieves is indispensable in any legal system. 

The case is made for abolition of death penalty but if we retain it then the 
only fundamental guides not only for India but also for countries abroad is 
candidly laid down by Mr. Justice Sinha of the Supreme Court of India,?% in the 
following words :— 

“The “question of sentence has to be determined not with reference to the volume ‘or 
character of evidence adduced by the prosecution in support of the prosecution case, but 
with reference to the fact whether there are any extenuating circumstances which can 
be said to mitigate the enormity of crime.” 

This is the light and the guide for the judiciary for years to come if we 
decide to retain the death sentence. 


SECTION 161 OF THE BOMBAY POLICE ACT, 1951: PLHA FOR ITS 
AMENDMENT.* 


Srotion 161(7) of the Bombay Police Act, 1951, which will hereafter be re- 
ferred to as the Act, enacts :— 

“In any case of alleged offence by the Revenue Commissioner, the Commissioner, a 
Magistrate, Police officer or other person, or of a wrong alleged to have been done by 
such Revenue Commissioner, Commissioner, Magistrate, Police officer or other person, 
by any act done under colour or in excess of any such duty or authority as aforesaid, 
or wherein, it shall appear to the Court that the offence or wrong if committed or done 


23 fa A.LR. s.c. 614. Civil Judge (J. D.) and Judicial Magistrate 
*By M. B. Mujumdar, B.Sc., LL.B., Joint (F.C.), Islampur. 
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was of the character aforesaid, the prosecution or suit shall not be entertained, or shall 
be dismissed, if instituted, more than six months after the date of the act complained of.” 

The duty or the authority which has been referred to in this sub-section has 
been specified earlier in s. 159 of the Act as 

“any duty imposed or any authority conferred... by any provision of this Act or any 
other law for the time being in force or any rule, order or direction made or given 
therein.” 

It is quite clear from the wording of s. 161(/) of the Act that a Police officer 
cannot be prosecuted or sued after a period of six months from the date of 
the alleged offence or act complained of if the act was done under colour. or in 
excess of any such duty or authority. This view is affirmed by the Supreme 
Court in Virupaxappa v. State of Mysore,’ and by a Division Bench of the 
Bombay High Court in State v. Atmaram Mahadeo.2 In the latter case it has 
been further held that s. 161(/) applies to all prosecutions whether on a private 
complaint or on a police report, as all prosecutions, however initiated, are deem- 
ed to be prosecutions by the State. 

The words ‘‘under colour of duty’’ were examined by the Supreme Court in 
Viruparappa’s case. In that case the Supreme Court has pointed out that when 
& person is entrusted with the duty of collecting funds for, say, some charity 
and he uses that opportunity to get money for himself, we say of him that he 
is collecting money for himself under colour of making collections for charity. 
When the colour is assunied as a cover or a cloak which cannot be properly done 
in performance of the duty or in exercise of the right or office, the act is said 
to be done under colour of the office or the duty or right. The Supreme Court 
has observed that the words ‘‘under colour’’ in s. 161(/J) were used by the 
Legislature to include this sense. Moreover, as pointed out by Fawcett J. in 
Narayan v. Yashwant, these words can be used both in a good sense and in a 
bad sense; but ordinarily these words are used in a bad sense. 

Then it will be interesting to note what acts are covered by the words ‘‘under 
colour of duty”. In Viruparappa’s case preparing a false Panchnama and 
a false report as regards the seizure of ganja in order to save one person from 
legal punishment was held to be covered by these words. The position was not 
changed though the ganja was seized from that person on one day and the false 
report was prepared on the next day. It was contended on behalf of the State 
that s. 161(/) of the Act is limited to offences against the Act only and has no 
application to an offence under the Indian Pena] Code. But this argument was 
repelled by the Supreme Court referring to the definition of ‘offence’ in the 
Bombay General Clauses Act according to which, offence means any act or 
omission made punishable by any law for the time being in force. 

In State v. Atmaram Mahadeo,. making a false inquest Panchnama in an 
effort to show that a sub-inspector committed suicide by drowning, sending a 
false report to a Medical Officer and making false entries in diary were held (or 
rather assumed because that was not disputed by the counsel for the State) by 
the Division Bench of the Bombay High Court to be acts done under the colour 
of office or authority of a Police officer. 

In Parbat Gopal v. Dinkar,* the Bombay High Court held that the act of a 
police constable in driving rashly and negligently when driving a police jeep 
which was carrying a Sub-Inspector of Police, who was proceeding for an en- 
quiry, to be not done ‘‘under colour or in excess of the duty imposed upon him 
as a constable driver.” However, with regard to some observations in the 
judgment, the Supreme Court, in Virupaxcappa’s case, has thought it right to 
point out that the view that if the alleged act ‘‘is found to have been done in 
gross violation of the duty’’ then it ceased to be an act done under colonr, is 
not correct. According to the Supreme Court it is only when the act is in vio- 

1 [1963] A.I.R. S.C. 849. 3 (1928) 30 Bom. L.R. 1018,'F.B. 

2 (1964) 66 Bom. L.R. 356. 4 (1960) 63 Bom. L.R. 189. 
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lation of the duty that the question of the act being done under colour of duty 
arises. 

Now s. 161(7) of the Bombay Police Act, 1951, is almost in the same words 
as s. 80(3) of the old Bombay District Police Act, 1890, except that the new 
section provides protection to some more officers. The words ‘‘under colour of 
office’’ as used in s. 80(3) of the Bombay District Police Act, 1890, came for 
interpretation in Madhav v. ‘Majidkhan.© In that case it was alleged that 
a Police Sub-Inspector had vexatiously seized the complainant’s property and 
hence committed an offence under s. 63(b) of the Bombay District Police Act, 
1890. The trial Magistrate issued process for the trial of Sub-Inspector as the 
complaint was filed within six months from the date until the property was in 
the seizure and possession of police though not within six months from the date 
of actual seizure. This view was accepted by the High Court indicating in the 
judgment impliedly that the act complained of was done ‘‘under colour of duty.’’ 

The matter again came up for consideration before a Full Bench of the Bom- 
bay High Court in Narayan v. Yeshwant. In that case it was alleged that a 
Police officer while innvestigating a case had deliberately taken down the state- 
ment of a witness incorrectly. The officer was prosecuted for offences under 
ss. 167 and 218 of the Indian Penal Code. But the prosecution was instituted 
six months after the statement had been recorded. The question that arose for 
decision was whether the complaint should be dismissed under s. 80(3) of the 
old Act, on the ground that the act complained of was done under colour of a 
duty. The Ful Bench held that though the Act was done in deliberate dis- , 
regard of his proper duty and authority the act was done under colour or in 
excess of a duty imposed or an authority conferred upon him by the Act. This 
view about the meaning of the phrase ‘‘under colour of duty’’ was accepted by 
the Supreme Court in Viruparappa’s case. 

Thus the law is well established and it is that a prosecution against a Police 
officer is not maintainable if instituted after a period of six months from the 
date of the alleged offence if the alleged offence was done under colour or in 
excess of his duty or authority. According to general law there is no limitation 
for prosecuting an offender for an offence committed by him. Thus the Allaha- 
bad High Court has expressly ruled in Queen-Empress v. Ajudiia Singh,® that 
rules of limitation are foreign to the administration of criminal justice and that 
it is only by express statutory provisions that such rules can be made applicable 
to criminal proceedings. Of course the Legislature can lay down a period of 
limitation for certain offences or a class of offenders as it has done by s. 161(/) 
of the Act. The period of limitation for a prosecution as laid down in s. 161(/) 
is only six months. Moreover, this period cannot be extended on the principles 
laid down in the Limitation Act. Thus in Queen-Empress v. Nageshappa,’. the 
argument that the period of six months provided for prosecutions by s. 11 of 
the General Salt Act, XII of 1882, should be extended in view of s. 18 of the’ 
Limitation Act of 1817, was not accepted, In rejecting the argument Ranade 
J. observed (p. 547) :— 

“ ..The principles on which rules of limitation are’ framed have no natural applica- 
tion to prosecutions which are, in theory at least, instituted by the Crown. The general 
Jaw of limitation and its schedules are chiefly intended for civil matters,” 

Experience shows that the period of six months laid down in s. 161(/) of the 
Act is very short. Therefore, a Police officer committitg offences like preparing 
false Panchnamas and reports in order to screen the real offenders, deliberately 
taking down false statements, wrongfully seizing the property or perhaps even 
rashly or negligently driving when on duty cannot be punished under the pre- 
sent law if he is prosecuted six months after the date of offence. The question 
whether the act was done bona fide or mala fide is irrelevant in such cases. Thus, 
in Virupazappa’s case the Supreme Court had to dismiss the case against the 

5 (1917) 19°Bem. L.R. 677, s.c. LL.R. 41 6 (1888) I.L.R. 10 All. 350. 

Bom. 737. 7 (1895) LL.R. 20 Bom. 543. 
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appellant who was convicted by the Magistrate who tried him and which con- 
viction was upheld by the High Court.: The argument on behalf of the State 
that s. 161(/) of the Act is limited to the offences against the Act only was not 
accepted. Similarly, in State v. Atmaram Mahadeo, argument on behalf of the 
State that the section applies to prosecutions on private complaints only was 
also not accepted. 

In actual practice what happens is that such offences are committed by Police 
officers while investigating some main case. Naturally the aggrieved person 
has to wait or waits till the final decision of that main ease which generally 
requires more than six months. In some cases the aggrieved person may be 
accused in the main case. It is true that some sort of protection is necessary 
to Police officers and other officers mentioned in the section. Still there should ° 
be ample provision for enabling an aggrieved person to vindicate the wrong 
done to him. Such provision is also necessary in order to keep such officers on 
the right path. As pointed out by the Supreme Court in Maulud Ahmad vy. 
State of Uttar Pradesh,® if a Police Officer manipulates the record such as the 
police diary ete. it will be the end of honest criminal investigation in the 
country. From this point of view the present period of six months for prose- 
cutions laid down in s. 161(/) is absolutely inadequate. Hence it is submitted 
that the Legislature should amend the section and either extend the period 
say, to one year, or make the section applicable to offences committed under 
the Act only, as is the case under the Police Act of 1861. It is further submitted 
that the latter will be better. 


GLEANING. 





SOLIOITORS: LIABILITY IN Tort 


NorwrrHstaNnvIne the distinction between contract and tort, drawn by Greer, 
L.J., in Jarvis v. Moy, Davies, Smith Vaudervell G Co. ({1936] 1 K.B., at 
p. 405), and the observations of Vaughan Williams, L.J., in Edwards v. Mallan 
([1908] 1 K.B., at p. 1005), it would appear that no client has an action in 
tort against his solicitor for negligence. Recent authority for this proposition 
can be found in such cases as Groom v, Crocker ({1938] 2 All E.R. 394), Lake 
v. Bushby ([1949] 2 All E.R. 964), and Hall v. Meyrick ([1957] 2 All B.R., 
at p. 727, per Hodson, L.J.). In Hedley Byrne & Co., Lid. v. Heller & Partners, 
Lid. ({1963] 2 All E.R. 575) the House of Lords decided that a person giving 
professional advice who is not under a contractual obligation to do so accepts a 
legal duty to exercise such care as the circumstances require in making his reply, 
and for a failure to exercise that care an action in negligence will lie if damage 
results. In Clark v. Kirby-Smith (The Times, May 28, p. 9), in which the defen- 
dant was a solicitor who had been retained by the plaintiffs, counsel for the 
plaintiffs contended that the effect of the Hedley Byrne case was that there was 
a remedy in tort for negligence, whether it arose out of misstatement made by 
a person not under contract, or whether, as here, it arose out of the contractual 
relationship of solicitor and client, This contention was rejected by Plowman, 
J.,on the ground that Hedley Byrne was no authority for saying that a solicitor 
was liable to his client in tort. The decision is in harmony with a long line of 
eases, going back for well over one hundred years (see, e.g., Davies v. Lock 
(1884) 3 L.T.O.S. 125) that the client’s cause of action is in contract not in 
tort.—L.J. 


8 [1964] I Cr. L.J. 71. In this case the Supreme Court upheld the conviction of a 
Supreme Court has held that the period of Police officer under s. 218 of the Penal Code 
limitation presoribed under s. 42 ofthe Police -for manipulating police record to save the 
Act of 1861 only applies to prosecution foran accused, observing that the punishment of 
offence committed under the Police Act of two years awarded by the trisl Court erred 
1861 and not under any other Act. The more on the side of leniency than otherwise. 
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REVIEWS. 


The Law of Industrial Disputes in India. By A. F. RUSTAMJI, B.A., LLB., Ad- 
vocate, Supreme Court. 2nd Edition. Bompay: Asia Publishing House, Calicut 
Street, Ballard Estate. Roy 8vo. Pages 878. Price Rs. 45. 

Lasour legislation in India and the case law which has gathered round it has 
assumed such vast proportions that this branch of the law has now become a 
specialised study like the laws of taxation. Therefore to the lawyer and the 
layman no better book can be recommended than the one under review which 
deals with the statutory law in the framework of the basic concepts of industrial 
relations. The book opens with some introductory chapters which deal with such 
topics as collective bargaining, social justice, the problem of indiscipline in in- 
dustry and the principles of natural justice in Great Britain and India. There 
is, moreover, an informative and interesting chapter on the development of in- 
dustry and industrial law in India. The bulk of the book is devoted to a lucid 
and exhaustive commentary on the Industrial Disputes Act, 1947. The provi- 
sions of the Act are critically examined in the light of the cases decided by the 
Supreme Court, the different Iligh Courts and the Labour Appellate Tribunals. 
The one great merit of the book is that the author has been at pains to deduce 
principles from an examination of the case law from which liberal extracts are 
given. This book which deserves a wider publice would have been more 
accessible to it if a proper choice of type and paper had helped to lower the 
price of the book which otherwise has a very pleasing format. This excellent 
exposition of a subject of evergrowing importance will be of much use not only to 
the legal profession but also to industrialists, trade unionists and others who are 
interested in the subject. 


The Principles of Sales Tax Laws. By Kamara Ram CHATURVEDI, B.L., 
Advocate. Third Edition. May 1964. Catcurra: Eastern Law House Private 
Ltd., 54, Ganesh Chandra Avenue, Roy. 8vo. Pages cc+1185. Price Rs. 835. 


Ix referring to fiscal statutes the author observes that ‘‘too frequent amend- 
ments leave not only the taxed masses guessing but also the tax collectors often 
helpless to know the latest and up-to-date position.’? The present work 
amply supplies this desideratum as far as the Sales Tax laws are concerned. 
Taking as his basis the provisions of the Bengal Finance (Sales Tax) Act, 1941, 
the author has placed the provisions of the different State enactments side by 
side and subject wise at one place in the shape of a comparative study. Hach 
provision of the Bengal Act is examined in the light of all available decisions— 
reported and unreported—of the Supreme Court, the High Courts, the Boards of 
Revenue and the Appellate Tribunals. To add to its utility the book specifies 
the tax-free goods and gives the rates of tax etc. of the different States. The 
author hopes that the sales tax enactments of the various States will one day 
be consolidated into an all embracing Central statute and in such an eventua- 
lity the comparative study portion of the book will supply ready data for such 
purpose. This work which clearly sets out the broad principles of the different 
sales tax enactments will be of much use to lawyers, accountants and the 
administering authorities. 


Outlines of Muhammadan Law. By Asar A. A. Fyzen. Third edition. BOMBAY 1: 
Oxford University Press, Oxford House, Apollo Bunder. Demi 8vo. Pages 509. 
Price 37s. 6d. net. 

Tuts third edition of a well-known text book on Muhammadan law as adminis- 
tered in India has undergone thorough revision especially the chapters on marri- 
age, dissolution and gifts. The Introduction, which gives the historical and cul- 
tural setting to the law is also revised and re-written and the case law is brought 
down to the end of December 1960. There is also added a selection of Pakistani 
eases. It is hardly necessary to detail the many merits of this treatise which is 
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now recognised as a text book on the subject of Hanafi law as applied in India 
and Pakistan and which bears the impress of the author’s long teaching experi- 
ence. In chaste and lucid prose the author has expounded the principles in 
which are dovetailed the many recent decisions which illustrate the modifications 
which are taking place in Islamic law. The book can also be read with profit by 
the general reader who will find much to interest him in the Introductory chapter 
and chapters dealing with marriage and wakf, the latter being in the words of 
Syed Ameer Ali the most important branch of Muhammadan law as it is ‘‘inter- 
woven with the entire religious life and social economy”? of the Muslims. This 
book which is primarily addressed to the ‘‘elementary student’’ and avoids, in 
the words of the author ‘‘the twin pitfalls of a jejune brevity and a diffuse garru- 
Jousness’’ will also be of use to the practitioner as a handbook of ready reference 
to an important branch of the law. 


The Law of Court-Fees and Suits Valuation in India and Pakistan. By A. N. 
Kanna, Advocate, Supreme Court of India, Fifth Edition by MANTHA 
RAMAMURTI, M.A., B.L, Advocate. ALLAHABAD: The University Book Agency, 
Elgin Road. Demi 8vo. Pages 770. Price Rs. 22.50. 

In this fifth edition of a handy commentary on the Court-fees Act, 1870, and 
the Suits Valuation Act, 1887, the editor has incorporated the latest decisions 
relating to the two Acts and has pruned off unnecessary material. To add to 
the utility of the book the various State amendments made to the Court-fees 
Act are given in the appendices which also includes summaries of the provi- 
sions of the two principal Acts. The commentaries are lucid and to the point 
and the book will commeud itself to the busy practitioner as a useful hand-book 
on the law of Court-fees and suits valuation. y 


Direct Taz Laws, 1964-65. By S. E. Dastur, B.com. (Hons.), B.A, LU.B., 
Advocate; H. M. DAMANIA, M. COM., F.C.A. and J.E. DASTUR, B.COM., B.A., 
LL.B, A.8.A.A, F.C.4. Bompay-2: N. M. Tripathi Private Ltd., Princess 
Street. Roy 8vo. Pages 680. Price Rs. 20. 

THE ratson d’etre of this publication seems to be the Finance Act, 1964, which 
has made a large number of far-reaching and important changes in what are 
known as Direct Tax Acts, namely, the Income-tax Act, 1961, the Estate Duty 
Act, 1953, the Wealth-tax Act, 1957, the Expenditure-tax Act, 1957, the Gift- 
tax Act, 1958 and the Compulsory Deposit Scheme Act, 1963. The book is in 
four Parts. Part I reproduces the text of the Income-tax Act, 1961, and for the 
sake of convenience the amendments made by the Finance Act, 1964, are shown 
in italics. The commentary is however confined to the amendments only, Part 
II deals with the rates of income-tax, super-tax and annuity deposit for the assess- 
ment year 1964-65. A commendable feature of this section is that actual tax 
calculations are given as working models. In Part III are considered the amend- 
ments made by the Finance Act, 1964, in the remaining Direct Tax Acts and 
Part IV is devoted to the Companies (Profits) Surtax Act, 1964. This timely 
publication lucidly and succinctly explains the various amendments effected by 
the Finance Act, 1964, and the provisions of the Companies (Profits) Surtax Act, 
1964. Apart from setting out the implications of the amendments and indicating 
controversial points likely to arise in future therefrom, the authors have critically 
examined these and expressed their own views on some of the shortcomings of the 
amendments. This publication will be indispensable to lawyers and income-tax 
practitioners as a reliable guide through the maze of this intricate branch of the 
law. The book is upto the high standard of production of this enterprising 
publisher. 


A Text book of International Law. By Saryavrata R. PATEL, LL-M. BOMBAY 1: 
Asia Publishing House, Calicut Street, Ballard Estate. Roy. 8vo. Pages 322. 
Price Rs, 17. 

Tue author of this book rightly observes that in the present climate of world 
affairs a knowledge of the first principles of international law ntust form part 
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of the intellectual equipment of every citizen or student of political affairs, 
The present treatise is a laudable attempt to present briefly and lucidly the 
extant principles of international law. The author after dealing with the de- 
finition, nature, origin and sources of international law discusses topies such 
as, subjects of international law, international law and municipal law, States, 
Recognition, State territory, State jurisdiction, State responsibility and State 
succession. The position of individual in the law of nations is then considered 
and the concluding portion deals with diplomatic agents, treasuries, disputes 
between States, war and breaches of peace, neutrality, the League of Nations 
and the United Nations. The case-law bearing on the subject is adequately 
dealt with and a summary of the entire discussion is given. The book which is 
mainly prepared for students of law and political science can be profitably 
studied by the general reader as a reliable guide to the basic principles of inter- 
national law. 


Some Problems of Administrative Law in India. By A. P. Hassumant. 
Bouay 1: Asia Publishing House, Calicut Street, Ballard Estate. Roy. 8vo. 
Pages 99. Price Rs. 12. 

Tus treatise which was originally submitted as a thesis for the LL.M. degree 
of the University of Bombay is an original and interesting study of the admi- 
nistrative law in India, Administrative law in this country has, according to 
the author, created many problems vitally affecting the interaction of the execu- 
tive and the legislature and also the freedom of the individual. In dealing 
with these he has critically examined the powers exercised by the administra- 
tion, the limits of these powers and the ways in which the administration could 
be kept within these limits. In a very informative chapter some of the solu- 
tions attempted in foreign countries to infuse the spirit of law in the adminis- 
trative process are surveyed. To remedy the chaotic condition of administra- 
tive law in India which threatens to encroach upon the freedom of the indi- 
vidual, the author has suggested some reforms in this field which need careful 
attention. An analytical survey of publie corporations in India is given and 
the need is stressed for imbuing the powers wielded by these with the spirit of 
law. It is to be hoped that this thought provoking treatise which deals with 
problems of immediate concern to every freedom loving citizen will receive due 
consideration in the right quarters and not prove to be a voice in the wilderness. 


Clerk & Lindsell on Torts. Twelfth Edition. Second Cumulative Supplement. 
Lonpon: Sweet & Maxwell. Bompay: N. M. Tripathi Private Ltd., Princess 
Street. Price Rs. 12. 

Tuis supplement to the main work brings down the case and statutory law 
to September 1, 1963. Of particular interest is the discussion of what is known 
as the Wagon Mound case, [1961] A.C. 388, and its implications vis-a-vis Re- 
Polemis, [1921] 3 K.B. 560. 


International Review of Criminal Policy. No, 21. 1963. New York: United 
Nations, Sales Section, NY 10017. Pages 85. Price $1.00. Bibliography. 1963. 
Price $ 1.00. 

BEGINNING with the present issue of the Review and until the third United 
Nations Congress on the prevention of crime and treatment of offenders to be 
held in Stockholm, Sweden, in August 1965, the Review will appear annually 
and will contain background documentation for that meeting. In pursuance 
of this policy this issue contains articles devoted to the evaluation of methods, 
used for the prevention of juvenine delinquency and sets out the United Nations 
activities in the field of the prevention of crime and the treatment of offenders. 
The Bibliography which hitherto had appeared in the Rewew is now published 
separately. „This publication will be of interest to students of eriminology. 
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THE ASCERTAINMENT OF A DECEASED COPARCENER’S SHARE.* 


In Shiramabar Bhimgonda v. Kalgonda’ which was decided on December 
18, 1963, the Bombay High Court for the first time in Bombay, and (for a High 
‘Court) apparently for the first time in India, decided what was the meaning 
of Explanation 1 to s. 6 of the Hindu Succession Act, 1956. The importance 
of such a decision cannot be overestimated, and one wonders at the length of 
time we hawe had to wait for it. The present writer, who, in his Introduction 
to Modern Hindu Law (Bombay, 0.U.P., 1963), took a totally different view 
of the meaning of that explanation,? wishes here to explore the decision of 
Patel and Chitale JJ. and discuss its correctness. The facts are plain, the 
arguments simple, the judgment very short: it should not be a lengthy task. 


If the decision is right the death of a Mitakshara coparcener will carry away 
“from the family and into the hands of legatees or heirs a slice of property 
which he himself could not have obtained had be partitioned in his lifetime; 
and female dependants of the family (in those parts of India where females 
are still entitled to shares on a partition at Mitakshara law) will be reduced to 
their rights as dependants under the Hindu Adoptions and Maintenance Act, 
1956, unless they are heirs or legatees, which they often may not be. It is of 
the greatest importance that we should make up our minds whether greater 
injustice will follow in the vast majority of cases if this instant case is followed, 
than if it is eventually deviated from and another rule adopted. This writer 
would make a plea for the literal interpretation of the statute, even though in 
many cases this would, where the deceased dies intestate, encourage an accumula- 
tion of property in the hands of females. Those who object, in any particular 
family, to such a result have the way open for them: they can insist upon their 
members’ leaving valid wills, disposing of their interests in ways more suited 
to the pre-1956 habits of the people. 


One should explain at the outset that when a male member of a Mitakshara 
eoparcenary separates, mothers and grandmothers are entitled to shares in cer- 
tain circumstances. These circumstances would be too lengthy to detail, and 
such elaboration here is unnecessary.8 Whenever a male coparcener separates 
and seeks to obtain his share, this share is calculated upon the net assets of 
the family when the cost of maintenance has been calculated for dependants of 
the family, e.g. unmarried danghters, and these latter must have their main- 
tenance and their marriage expenses set aside or otherwise provided for first 
before the separating coparcener’s share can be realised. 

Section 6 of the Hindu Succession Act provides: 

“When a male Hindu dies after the commencement of this Act having at the time 
of his death an interest in a Mitakshara coparcenary property, his interest in the pro- 
perty shall devolve by survivorship upon the surviving members of the coparcenary and 
mot in accordance with this Act; 

Provided that, if the deceased had left him surviving a female relative specified in 
class I of the Schedule or a male relative specified in that class who claims through such 


*By Dr. J. Dancan M. Derrett, University 2 See § 598, with s 524, 528, 550. 


of London. 3 See ibid , §§ 530- 
1 (1963) 66 Bom. L.R. 351. Í 
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female relative, the interest of the deceased in the Mitakshara coparcenary property shall 
devolve by testamentary or intestate succession, as the case may be, under this Act and 
not by survivorship. : 

Explanation 1—For the purposes of this section the interest of a Hindu Mitakshara 
coparcener shall be deemed to be the share in the property that would have been allotted 
to him 'if a partition of the property had taken place immediately before his death, 
irrespective of whether he was entitled to claim partition or not.” 

The question, therefore, is whether the share of the deceased coparcener is to- 
be calculated in the same manner in which it would have been calculated if he 
had asked for a partition prior to his death, in which case his mother would 
have (in Maharashtra, ete.) been entitled to a share (according to the Supreme 
Court this entitlement is equivalent to an absolute interest to the extent of 
the share that must be allotted to her in such circumstances) ,* and unmarried 
sisters would be entitled to have their maintenance and marriage expenses cal- 
culated and his share would bear its proper proportion. The actual words of 
the explanation would seem to support this interpretation. The share is deem- 
ed to be that share which would have been allotted if a partition of the pro- 
perty had taken place immediately before his death. What is supposed for this 
purpose? That the (entire) property is partitioned. How could that be; and 
with what effects? It could only be partitioned if he asked for partition, The 
explanation wishes us to pretend for the purposes of calculation that the de- 
ceased demanded severance immediately before his death. Not only that, but 
partition of the assets by metes and bounds also took place then. What was 
the need for so elaborate a pretence? In order that females—who at that time e 
were not able to own their shares until an actual partition by metes and bounds. 
had taken placd®—should be counted in the calculation, and the share of the 
deceased should thereby be diminished, whether or not the females in question, 
mother, step-mother, grandmother, and so forth, actually lived to take, or took, 
their hypothetical shares. 

This approach is supported by the fact that every partition known to the 
Hindu law works upon the same system. Thus a purchaser of the undivided 
interest in South India can obtain only that share which his alienor could have 
obtained, and this takes into account the net assets and the interests of females 
according to the Bombay High Court, though the decision to the latter effect 
goes too far and is probably wrong.® For the purposes of calculation of estate 
duty also the share deemed to pass on the deceased coparcener’s death is the 
share he would have obtained had he separated immediately before his death, 
and this must take into account the shares of females and the rights of de- 
pendants.’ . 

In Shiramabai’s case® B died leaving a widow, W, a son, S, and three 
daughters, DZ, D2; D3, who were born to him from a pre-deceased wife, and 
thus step-sisters of S—hence, probably, this unpleasant litigation. B and 5, 
had been in coparcenary and the suit property was coparcenary property. The 
suit was brought by W, who claimed that she was entitled to one-third as a 
wife of the father at Mitakshara law, the partition taking place between her 
husband and his son, and also to one-fifteenth as an heiress along with the son 
and the daughters in respect of the deceased’s third, worked out upon that 
basis. S contended that W was not entitled to any sliare, no one-third, and 
that therefore B’s share was a half, and that in that half the five heirs were 
entitled to one-tenth each—so that W was entitled only to one-tenth. The 
difference, turning upon the question of entitlement to the female’s share at 
partition, is seen to be enormous. The trial Judge took what this writer be- 


4 Munnalal v Rajkumar, [1962] A.I.R. (1955) 58 Bom, L.R. 404, [1966] A.I.R. Bom. 
S.C. 1493, 1499-1509. See Introduction to 332 (F.B.). See Derrett, op. cit., §§12, 498. 


Modern Hindu Law § 675, p. 426 n. 2. 7 Estate Duty Act, 1958, s. 939{1). 
5 Pratapmull v. Dhanbati Bibi, [1936]  “... bad a share been allotted to him... ’” 


ALR. P.C. 2018.0. 63 I.A. 33, 70 M.L.J. 298. 8 (1963) 66 Bom. L.R. 351. 
6 Parappa Niygappe v. Mallappa Kallappa, , 
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lieves to be an only partially true view and awarded W her 2/5ths. The Dis- 
trict Judge felt that the hypothetical division into thirds was correct; but that 
she did not become entitled to her third, and thus awarded, or would have 
awarded her one-fifteenth, but since. the defendant admitted one-tenth he 
awarded her one-tenth. This the-High Court have now confirmed. Apart 
from the defendant’s admission, it seems, the one- tenth would have been correct 
in ‘the Bombay High Court’s view. 

- The learned Judges notice that the section does not vest the one-third in the 
widow, and this is undoubtedly correct. W was therefore not entitled to a 
third, and, with the family patterned as it was, with no possibility of division 
between her sons (for she had only one son), she would never become entitled 
to that third. The reservation of her third in Maharashtra, etc., operates for 
her security, and in order not to make available to the heirs (including herself) 
a larger share calculated on the footing that shé did not exist. If there had 
been two- sons it would have been evident to the Court that at any time W 
might have obtained a share out of. the coparcenary property, should one son- 
have’ separated from the other, as so often happens after the father’s death. 
But as there was only one son this aspect was overlooked. Had there been two 
sons, and had the Bombay High Court decided as in this case, the result would 
have been that when the sons came to a partition their mother, indubitably 
entitled to a share, would have taken one-third out of a gravely diminished 
coparcenary corpus, since the shares taken by the sons as heirs would not have 
been coparcenary property between them, nor available for distribution. 

The next point considered by the learned Judges was the situation of DJ, 
D2 and D3. They note that unjust results would ensue if the share could pass 
by succession free from the claims of those female dependants. 

‘Mulla’s Hindu Law? took the’ view that the deceased coparcener in such & 
case was entitled to one-third. The present writer respectfully agrees. Their 
Lotdships however (at p. 352) accuse Mulla’s editor of omitting to notice that 
the share is subject to the rights of females in the’ property who are as of right 
entitled to a provision for their maintenance and marriage expenses. This 
seems to be a hasty reading of Mulla. In fact all such conjectures by the 
learned editor must be read subject to what is said in the part of the volume 
dealing with partition, where the objection suggested is of course fully obviated. 
It‘ struck the learned Judges forcibly that if the ‘one-third’ theory (Mulla’s 
and thé present writer’s) were correct the amount available for the widow as 
intéstate heiress and her co-heirs would be drastically reduced, while she her- 
self would not be able to obtain the third allegedly reserved for her as a mother 
or wife of the father. Thus there would be two reductions, first on account of 
the notional reservation of a third for the mother and secondly on account of 
the ‘deductions to provide proportionately for the daughter’s maintenance and 
marriage.expenses. Did the Legislature, they ask, intend this result? 

‘They then turn to s. 4, the overriding section. This was relied upon by the 
learned advocate appearing for 8S. In a most ingenious argument he contended 
(1) that the mother’s right to a share at partition at Mitakshara law was due 
to her not being a coparcener and not being entitled to a share in her own 
person as heir under the old law; (2) the daughters’ rights to maintenance 
and marriage expenses at a partition arose out, of the same condition of de- 
peridance of females. (3) Now that these aspects of the law have gone, the 
females being entitled to shares absolutely as heiresses, the reason has céased, 
and provision is made for them, whereupon the old law is abrogated by the over- 
riding section. The learned Judges accepted this argument. In their view 
s. 4 of the Act abolished the right to a share in partition for the purposes of s. 6, 
and abolished the need to take into account the requirements of unmarried 
daughters when calculating the deceased’s share. 


9 The paragraph is not cited in the judg- referred to p. 934 of the 12thyedn. 
ment, but their Lordships must have been i 
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Thus S was able to take his one-fifth of a half of the estate, and the half was 
calculated free from the claims of either W or the daughters to maintenance or 
the lattter’s marriage expenses. True these females had a larger amount in 
which to take their tenths absolutely, and in this actual case they will not 
necessarily have lost substantially. W was in any case wrong to expect that 
one-third, to which she never became entitled absolutely. But to see how this 
rule would work let us imagine a family in which there are two widows, one 
son, and five daughters. Or again one widow, four sons, and six daughters. 
When the sons have taken their shares free from liability towards their sisters 
the shares left for those females may be very much less valuable than the pro- 
tection they had under the old Mitakshara law. If they are half-sisters anyway 
real difficulties may ensue. ; 

This writer would revert to s. 4. The actual wording of that section abro- 
gates so much of the old law ‘with respect of any matter for which provision 
is made in this Act’. No one suggests that any part of the old law was in- 
consistent with the Act’s provisions in this connexion (s. 4(1)(b)), so that 
we are confined to the first-mentioned question. Has provision been made in 
the Act for the protection of widows and unmarried daughters? This writer 
submits that it has not. What this Act has done is to enable those females to 
inherit shares along with other claimants, provided that the deceased did not 
will his property away to strangers. This Act does not in the least inhibit the 
deceased from passing his property to complete strangers by his will. It might 
be argued that the Hindu Adoptions and Maintenance Act, 1956, which runs in , 
parallel with this statute, does in fact inhibit free testamentary disposition; 
but to this there are two answers: the first, though purely formal, is in itself 
conclusive—-that statute is not ‘this Act’ within the meaning of our s. 4; the 
second is that although dependants as defined in that statute are entitled to 
demand maintenance and marriage expenses (where appropriate) from those 
who take the estate, that entitlement is coupled with the restriction that all de- 
pendants must compete, and they may often compete, with preferential depen- 
dants, i.e., any who are also legatees.19 Moreover, and this is a most important 
difference, dependants of the deceased include his daughters (as in this case) 
but not his sisters. One might ask, what has this to do with our problem? ‘One 
who knows the conception and tradition of the Hindu joint family has no diffi- 
culty in answering. The coparceners own the assets (if they ‘own’ them) as 
quasi-trustees for the family. The deceased might well be a son, and his father 
might or might not have predeceased him. His father’s unmarried sisters will 
be a burden on the coparcenary property, but they emphatically are not depen- 
dants of his own estate within the meaning of the Hindu Adoptions and Main- 
tenance Act. If the ratio of the learned Judges is to be followed out logically, 
the share of a deceased coparcener must be calculated without reference to any 
claims to a share at partition by his wife or mother, grandmother, ete., and 
without reference to the rights to maintenance of his daughters. If his un- 
married sisters have obtained shares from his father’s estate, one might sup- . 
‘pose, their rights against the coparcenary property must likewise be ignored; 
but not if they did not so benefit. To discriminate against that generation of 
dependants of the coparcenary property would be quite unjustifiable, unless 
they had been heirs by virtue of the same statute, our Succession Act. Well, 
one might say, where is the problem? If they are heirs they are within s. 4, 
and they must be ignored. If they have not been heirs, for any reason, they 
are outside s. 4, and their maintenance must be taken into account. But wait. 
The earlier generation’s shares will have been obtained, if at all, because they 
were the daughters of the deceased’s father. They will not draw their adeem- 
ing rights from the same source as that from which it is sought to calculate 
the share under consideration. Hence their situation, which is said to relieve 
the coparcenary property of their rights of maintenance for the purposes of 


10 This is explained in Derrett, op. cit., §§656-673. 
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this calculation, derives from a death quite distinct from the death which gives 
rise to our problem. Thus provision is not made in the Succession Act for the 
security of such persons as heirs of the deceased, and therefore in their cases 
s. 4 cannot be relied upon to free the deceased’s share from the burden of 
maintaining them should they need maintenance out of the coparcenary corpus. 
Thus, to sam up, in the case of the older generation of female dependants of 
the family even the Hindu Adoptions and Maintenance Act does not do any- 
thing to provide against the disposal of the’share by testamentary disposition. 
Wherefrom it follows that the provisions of both our instant Act and the later 
statute fail to secure females entitled to maintenance out of joint family pro- 
perty against being deprived of those benefits, in quality and quantity, which 
they had under the joint family law before the statutes were passed. There- 
fore s. 4 cannot be held to justify the ignoring of all rights of females to main- 
tenance when calculating the share, and, by parity of reasoning, cannot be held 
to justify the ignoring of mothers’ rights to be counted when the deemed parti- 
tion is notionally worked out. The mothers cannot obtain their shares at that 
time or upon that calculation, but the calculation in such form is needed ulti- 
mately for their protection. 

It is submitted that, for the above-mentioned reasons, s. 4 does not override 
the Mitakshara law relating to partition of joint-family property, the law to 
which the explanation 1 of s. 6 of the Succession Act expressly refers. 


GLEANINGS. 





TRESPASSERS: AN OUT-OF-DATE APPROACH 


ENGLISH common law has many virtues, but it is not always at its best. 
Every now and then it displays a characteristic harsh and wooden streak. In- 
deed, anyone who looks through the case-law of the last fifty years cannot fail 
to notice that the improvements in the law of tort over that period were mainly 
due to the genius of the great Lord Atkin, and, second only to that, to the 
presence of the Scottish Law Lords. Without them’ we should have no Donoghue 
v. Stevenson ([1932] All E.R. 1), little or no employers’ liability, and 
a great deal more of volenti non fit injuria. 

The hard streak is conspicuous in the traditional view of liability for accidents 
to trespassers. In this view, no duty of care at all was owed to a trespasser. 
Something like attempted murder or manslaughter was required to give an in- 
jured trespasser a claim; the only rule was that you must not wilfully or reck- 
lessly injure him, for example by setting a man trap or a spring gun. The fact 
that such illustrations were given in the books shows that the whole doctrine 
arose from antipathy to poachers. 

Such antiquarian notions do not fit modern conditions where dangerous acti- 
vities of many kinds are carried out on land and many different types of in- 
truders—from straying infants to policemen investigating suspicious sounds, 
or even firemen called in emergency—may technically be trespassers. It will 
certainly surprise Australians to find that the Judicial Committee has recently 
overruled the Australian Courts and rejected a claim by a man injured on a 
level crossing on the ground that he was a trespasser (Commissioner for Rail- 
ways v. Quinlan [1964] 1 All E.R. 897). 

Before we examine this case, several points are worth mentioning. 

First, Scottish (unlike English) law has generally been unwilling to make 
a distinction between different categories of visitors, and considered that a duty 
of some kind was owed even to a trespasser where dangerous activities such as 
shunting were carried on (Haughton v. North British Ry. Co. (1892) 20 R. (Ct. 
of Sess.) 113). Scottish lawyers never cared for the distinction between invi- 
tees, licensees and trespassers which was forced on them by as ta law, and it 
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is significant that, in framing the Occupiers’ Liability (Scotland) -Aet 1960, 
trespassers have not been excluded. 

Secondly, while the English Occupiers’ Liability Act 1957 does not affect 

one way or the other the position of trespassers, it does by implication recognise 
the distinction first drawn by Prof. Newark.of Belfast between .‘‘occupancy 
duty’’ and ‘‘activity duty’’. The Act deals with the duties arising out of occu- 
„pation. It does not deal (for example) with the duty which may apply to 
‘anyone, occupier or not, in carrying out activities, for instance driving a car 
-along a private drive. There are authorities in English law which show that 
there may be liability to a trespasser for an activity, e.g., setting a wheel in 
motion or chopping down a tree (Excelsior Wire Rope Co., Ltd v. Callan [1930] 
All E.R. 1; Mourton v. Poulter [1930] All E.R. 6). 
_ It is, of course, absolutely right that the occupier as such should have no 
liability to trespassers, either for the condition of the premises or for things 
going on there (but not controlled by him). A trespasser, even an unintentional 
trespasser, must take the risk: he is not entitled, even if a child, to a free 
guardian. 

But it is entirely different to say that either the occupier or any other person 
an conduct activities in complete disregard for intruders when he has. cause 
to think they may be present, subject only to this that he must not wilfully in- 
jure them. As a matter of common sense, a person driving along a private road 
should exercise care for the safety of all whose presence he reasonably foresees. 

The distinction between ‘‘occupancy duty’’ and ‘‘activity duty’’ has been 
recognised in many cases in the Court of Appeal, for instance Slater v. Clay 
Cross Co. Lid, ([1956] 2 All E.R. 625) ; and it was recognised by Lord Denning 
in the House of Lords in Miller v. South of Scotland Electricity Board 1958 
S.C. (H.L.) 20. 


On this basis there is at least some duty to exercise reasonable care in perform- 
ing dangerous activities on the premises. This does not mean that an occupier 
‘(or a third party carrying out operations) owes the same duty as he would 
owe to a lawful visitor. For in most cases a trespasser is an unexpected visitor, 
and no duty is owed if his presence is not foreseen. Nor does it mean that the 
same degree of care is owed, for the amount of care varies according to cireum- 
‘stances, which include the character of the intruder. 

Quite recently, in Videan v. British Transport Commission ({1963] 2 All 
E.R. 860) the Court of Appeal in reserved judgments seemed to have put the 
seal to this approach to the law. In this case, a small child, the stationmaster’s 
son, strayed on to a railway line and was injured by a trolley coming down the 
line. On the facts, the child’s claim was rejected on the ground that his pre- 
sence was unforeseeable: but it was held that if his presence had been foresee- 
able, a duty of reasonable care would have been owed to him. 

Lord Denning, M.R., referred (p. 864) to the old rule that ‘‘intentional harm 
or recklessness’? must be proved, and said it ‘‘seems fair enough if you put 
all trespassers in the same bag as burglars or poachers...But as soon as you , 
realise that a trespasser may be innocent of any wicked intent—he may be a 
child too young to do wrong or a grown-up who has lost his way—you find that 
the rule works most unfairly... a new way has been found to mitigate the 
harshness of the old rule...by observing that it only applies when it is sought 
to make the occupier liable, as occupier, for the condition of his premises. It 
leaves untouched his duty towards his neighbour to conduct his activities with 
reasonable care’ 

“Neighbour”? i is, of course, a ethene to the general duty of care towards 
persons affected by one’s acts, as declared in Donoghue v. Stevenson by Lord 
Atkin. 

Lord Denning went on to explain the limits of the duty as follows (pp. 865-6) : 
“The answer...is to be found by applying the test of foreseeability...In the 
‘ordinary way the duty to use reasonable care extends to all persons lawfully on 
the land, but } does not extend to trespassers; for the simple reason that he 
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‘cannot ordinarily ‘be expected to foresee the presence of a trespasser., But 
the circumstances may be such that he ought to foresee even the presence of a 
trespasser; and then the duty of care extends to the trespasser also.. 

The whole of the following two pages are important, as they indicate the 
circumstances which determine the extent of the duty’; but they are too Jong 
for quotation here. 

Harman, L.J.,.reached the same conclusion from an examination of modern 
-ease-law. "Pearson, L.J., did not agree with the distinction between a duty as 
occupier and a duty arising from current activities (and described this, some- 
what strangely, as ‘‘artificial distinctions and complexities’). But he accepted 
the test of foreseeability, while saying that the duty to even a foreseeable tres- 
passer is lower than to a lawful visitor. He defined it as a duty to ‘‘treat with 
common humanity’’. This, though vague, is at least an improvement on the 
old test of intentional or reckless injury. There is much of interest in Pearson, 
‘L.J.’s judgment on the unpredictability of the movements (as well as the pre- 
sence) of a trespasser, and on the importance of persons being free to conduct 
‘such things as quarries and railways without impossible restrictions. 

Here then we have a decision of the Court of Appeal which seemed to be a 
‘victory for common sense. Nor was there any House of Lords decision which 
precluded this view: Robert Addie & Sons (Collieries), Ltd. v. Dumbreck 
_({1929] All E.R. 1: haulage machinery at a colliery) and Edwards v. Rail- 
way Executive ([1952] 2 All E.R. 480: railway lines) are often cited as au- 
“thorities for the old approach, but the defendants were not in either case negli- 
gent in their activities, and the real negligence alleged was failure to keep ont 
child trespassers. Excelsior Wire Rope Co., Ltd. v. Callan (supra) and Mour- 
ton v. Poulter (supra), decided just after Addie, recognised liability for danger- 
ous activities. It is true that in each case the ‘work was being done by a con- 
‘tractor or licensee, not the occupier, but the unsoundness of any distinction 
‘between contractor and occupier when performing activities is shown by Pearson, 
‘L.J., in the Videan case. 

In the recent ease, Commissioner for Railways v. Quinlan ([1964] 1 All 
E.R. 897) an accident happened at a level crossing on a small railway branch 
line in New South Wales. This level crossing was a private one, for the accom- 
modation of a farm. Bnt a new housing estate was being built close at hand, 
and the contractors’ lorries had started to use the crossing: since they were 
doing so without permission, they were trespassers. There had been corres- 
pondence with the railway authorities seeking permission to use the crossing— 
which had been refused—and it was found as a fact (by the Judicial Committee) 
that the railway did not know the contractors were crossing without permission. 
In those circumstances a train came round a bend at an early hour (5.20) one 
morning and struck a lorry on the crossing, injuring the driver (the plaintiff). 

The Australian Courts, following recent Australian decisions that there is 
a duty-of care in such circumstances, upheld the verdict of a jury for the plain- 
tiff. The Judicial Committee of the Privy Council, however—in their advice 
‘delivered by Viscount Radcliffe, which one may admire as always for its literary 
distinction, whatever exception may be taken to its substance—rejected this 
view and allowed an appeal by the defendant railway. It may well be that 
this decision is right on the facts—for the presence of a lorry so early in the 
‘morning would hardly be expected, and this in itself might exclude any duty-— 
‘but their Lordships went out of their way to reaffirm the old doctrine that in- 
tentional or reckless harm is the only ground of action by a trespasser, and, in 
doing so they disapproved of the Australian decisions and also the Videan case. 
‘In one of these cases, Commr. for Railways v. Cardy ( (1961) 104 C.L.R. 274) 
‘the well-known Chief Justice, Sir Owen Dixon, said: ‘f... a duty exists where 
to the knowledge of the oceupier premises are frequented by strangers or are 
openly used by other people and the occupier actively creates a specific peril...” 
This does not seem very different from what Lord Denning says. . 

The Judicial Committee insist that the duty to a trespasser a is actually 
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visible is ‘‘not to inflict intentional or reckless injury, no more’’ (p. 912a). Thus, 
the duty to a trespasser who may be there cannot be higher; and they say that 
there is no scope for Donoghue v. Stevenson in, this context. The only conces- 
sion to more recent caselaw is that the duty is not restricted to one actually 
known to be present, but may extend to one whose presence is ‘‘extremely. likely 
or very probable’’ (p. 9188). This seems a novel idea, foreseeability with a 
vituperative epithet. ` 

The critical point which the Judicial Committee maintain, however, is that & 
wilful or reckless injury alone will give a claim to a trespasser. 

There is, the conflict of principle between the Judicial Committee and the 
Court of Appeal. The views of the Committee are, of course, not binding on 
English Courts but are persuasive authority, and the Court of Appeal is entitled 
and bound to follow its own decisions. However, the existence of this conflict 
prompts some thoughts, which are put forward with due respect, on the influence 
of decisions of the Judicial Committee of the Privy Council on the common law. 

There are people who maintain that this Court plays a valuable role in up- 
holding a uniform tradition among the common law countries. But does itf 
The House of Lords is one of the most distinguished and learned Courts in the 
world. Each member gives his own opinion and there is freedom to dissent, 
One very rarely feels that the House of Lords is wrong. The Judicial Committee 
has the same distinguished members, yet it has a different ethos, One opinion 
only is delivered, and any dissent is concealed. The opinion is often of a stiff 
and formal character, representing the least common denominator. The Com- 


mittee excels on constitutional law, which is suited to this technique. But it, 


is difficult indeed to think of an occasion when a really outstanding opinion has 
been given on any point of common law or equity. The fate of some decisions 
which seemed at the time important is not without interest. Hirji Mulji v. 
Cheong Yue S. S. Co. Lid. ([1926] All E.R. 51), holding that frustration 
puts an end to an arbitration clause, was disapproved by. the House of Lords in 
Heyman v. Darwins, Lid. ({1942] 1 All E.R. 337). Lord Strathona 8. 8. 
Co. v. Dominion Coal Co., Ltd., ([1925] All-E.R. 87) burden of contract 
binding on ship) was dissented from by Diplock, J., in Port Line, Lid. v. Ben 
Iane Steamers, Lid. ((1958] 1 All H.R. 787). Many think that the more recent 
decision in The Wagon Mound ([1961] 1 All E.R. 404) (on remoteness of 
damage) is open to serious doubt, and perhaps in another few years it may 
similarly be rejected: it has already been, qualified. 

Though this vexed question of trespassers is- again obscure, it must not be 
supposed that the decisions of the Court of Appeal have. been overruled.—JoHN 
MungEmMA4N m L. J. 


NEGLIGENCE AND THE BAR 


AN article under this title which appeared in the issue of March 27 ( (1964) 
114 L.J. 202) referred to a view expressed previously in the Journau ( (1963) 
113 L.J. 779) that the duty to exercise care, which is now generally imposed on 
professional advisers, will, as a result of a decision of the House of Lords in 
Hedley Byrne & Co., Lid. v. Heller & Partners, Lid. ({1963] 2 All E.R. 575) 
also apply to barristers. In the concluding paragraphs, whilst remarking that 
ttin the circumstances there appears to be some force in the argument that in- 
structions to Counsel are delivered and accepted on the implied understanding 
that there is to be no liability in negligence’’, it later continued, ‘‘it is appreciat- 
ed that instructions may no longer be delivered on the implied understanding 
that Counsel are immune from liability for negligence’’. There are still, how- 
ever, some who do not regard the decision in that case as being quite as revolu- 
tionary as others would believe. It may be more accurate to assert that the deci- 
sion did no more than confirm the law to be that which many previous text- 
book writers thought it to be, whilst clearing away certain decisions and dicta 
which had st to conform with those early beliefs, 


a: er ey 


VOL. LXVI.] ` JOURNAL. vy 


Lawyers have long been familiar with the principle implicit in the legal maxim: 
spondet peritiam artis, where-under a person who takes upon himself a task im- 
volying special skill or ability holds himself out as possessing the requisite skill 
or ability and must employ all that care which a person performing such a task 
might normally and reasonably be expected to possess and employ; if he fails 
to employ either that degree of skill or care then a person who suffers damage as 
a result of submitting himself to his care or skill has a cause of action in damages 
against him. There has never been any doubt that such was the position where 
a contract of service existed, as in the case of a solicitor; nor has there been 
doubt that this had equal application whether the solicitor performed a service 
by conduct, such as drawing a will, or merely gave advice by word of mouth. 
By the same token there was never doubt that, apart from contract, there were 
certain relationships, such as that of doctor and patient, where liability for 
negligence in treatment arose independently of contract (Harnett v. Fisher 
[1927] A.C. 573; De Freville v. Dill [1927] All E.R. 205). i 

In Clerk and Lindsell on the Law of Torts (10th edn.), p. 354 (published in 
1947), the learned authors, having referred to the cases last quoted for the pro- 
position mentioned, continue: ‘‘It is submitted that this principle extends 
to any case in which the plaintiff has submitted himself or his property to the 
special care and skill of the defendant, since this would naturally cause a burden 
of care upon the defendant’’. It is clear, therefore, that the writers of this 
text-book (and it was consonant with the views of other text-book writers) did 
not consider that the liability necessarily depended upon contract or special’ 
relationship. The Hedley Byrne case has now confirmed this to be correct and 
in the process has over-ruled the decision in Candler v. Crane Christmas & Co. 
({1951] 1 All E.R. 426) where the Court of Appeal held the contrary (Lord 
Denning dissenting). 

The House of Lords has also rendered clear that just as mere words can 
found a claim in negligence where there is a contractual liability to take care, 
they can equally well found a claim in negligence where the liability to take 
care arises outside of contract. It has, however, in no sense suggested that 
every person who chooses to rely upon advice given by another who holds himself 
out as having a special skill or ability, is necessarily enabled to recover damages. 
in negligence. Indeed, it seems probable that the House of Lords has not, as 
yet, gone beyond the proposition that the duty of care in performing services, 
giving advice or making statements, arises only out of the existence of a special 
relationship. That relationship, however, may arise from contract, from a re- 
lationship equivalent to contract, from a general relationship, such as solicitor: 
and client, banker and customer, or from ad hoc relationships, such as occur- 


- where a person gives a reference. Moreover, although Lord Reid expressed the 


opinion that the decision in Donoghue (or McAllister) v. Stevenson ([1932] 
All E.R. 1) had no direct bearing on the Hedley Byrne case, the Lords. 
re-affirmed the fact that the classes of negligence are in no sense closed, and it 
seems, at least, possible that the principle which may ultimately emerge is that 
the duty of care extends to all persons affected by the negligence who ought 
reasonably to have been in contemplation as likely to be affected, at the time 
of doing the act, giving the advice, or making the statement; additionally, it 
was laid down that liability for negligence could always be excluded by express 
declaration to that effect. 

Can there then be any substance in the contention that the decision in the 
Hedley Byrne case placed a liability for negligence upon barristers? Or that, 
henceforth, it is necessary for them expressly to exclude liability when tender- 
ing advice? 

There is no reason to believe that any occupant of the Bench, from Puisne 
Judge to Law Lord, would give utterance to such a proposition unless cons- 
trained to do so by clear authority. Such authority as does exist is to the 
contrary (it is certainly new to reject authority on the ground only that it is 
“of venerable antiquity’’). With authorities as with people, age G commands. 
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“respect when ‘other qualities are lacking. “There is no inevitable egamption of 
‘responsibility attendant upon the offering of, advice or the making of a statement. 
‘The position is perhaps best summarised by Lord Reid when he said: ‘‘So ‘it 
seems to me that there is good sense behind our present law that in general an 
‘innocent or negligent misrepresentation gives no cause of action.. There must 
“be something more than the mere mis-statement...the most natural require- 
ment would be that expressly, or by implication from the cireumstances, the 
speaker or writer has undertaken some responsibility and that appears to me 
not to conflict with any authority which is binding on this House’’.. The same 
principle is inherent in the opinion of all the Lords and it is therefore essential 
in each case to ascertain whether there has-been, if not an express, then an im- 
„plied, assumption of responsibility. By the same token, if the circumstances 
Imply an absence of acceptance of responsibility such an inference could not 
‘be drawn. From the time of the earliest of the old authorities down to the 
present day it has always been accepted and understood that a barrister is not 
‘liable in negligence. There is, moreover, an additional factor which appears 


‘to be overlooked but which, it is suggested, is significant. A barrister cannot - 


in general give advice, in the pursuit of his professional activities, except through 
‘the offices of a solicitor. Whatever, therefore, might be the understanding of 
‘the layman, a solicitor would be hard put to satisfy a Court today that when he 
received advice from a barrister on behalf of his client he was unware that 
barristers gave advice on the understanding that they have no responsibility 
for negligence. Even if, in disregard of such, old authorities as exist, it could 
be established that this exclusion of liability had not of itself the force of law, 
it is much too late to argue that it is not by now an established custom or. usage, 
‘whieh of itself would be sufficient to displace the implication of liability. 


What the Hedley Byrne case does, however, is'to bring under focus and raise 
for discussion important questions of public policy: whether, either in-general 
or at least in some special relationships, a person should be able, for the future 
to exclude liability in negligence? Should a surgeon be able to say to those 
requiring his special, and perhaps unique, skill that he accepts no responsibility 
for any negligence on his part? Is it right that a restaurant which, for reward, 
provides facilities for minding property should be able to exclude their liability 
for negligent loss? Is it proper that airline companies in whose hands travellers 
must necessarily place themselves should have the right to exclude liability 
for negligence at all? Is it not reasonable that those persons who take -it upon 
themselves to perform tasks, by way of service or advice, requiring special skill, 
ability or care, should be required to exercise a reasonable degree of each, or 
‘decline to undertake the task? 


Finally, can it be right that the barrister alone of all AE A persons 
should stand aside in splendid isolation as the only person who, when perform- 
ing services or giving advice in the course of his professional duty, should re- 
main free from liability for negligence ?—which is the situation today if the 
aon Byrne decision has been correctly interpreted——-D.N. (L. J.). ` 


OCCUPIER AND TRESPASSER: CONTENT AND Limit, OF LIABILITY FOR INJURY 


In Commissioner for Railways v. Quinlan, 108 S. J. 296, the respondent, 
‘while driving a motor truck across a private level-crossing near Carlingford, 
New South Wales, over a railway line belonging to the appellant, was injured 
-when the truck was in collision with a steam train operated by the appellant’s 
servants. There were notice boards with ‘‘Beware of Trains’’ on each side of 
tthe gates, both of which were open at the time. It was admitted by the driver 
of the train that a whistle signal was given at a point too near the crossing’ to 
‘be of any use to avert a collision. On a claim by the respondent who, it was 
‘conceded, was a trespasser, against the appellant for damages for personal 
anjury, it eS on the issue of negligence, inter alta, that the driver-of 
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the train had failed to give any sufficient warning by whistle of its approach. 
_There was no substantial evidence to show that the appellant knew of the un- 
authorised use of the crossing. The Full Court of the Supreme Court on 28rd 
November, 1962, dismissed the commissioner’s appeal from a judgment of the 
Supreme Court for £A.3,250 damages awarded to the respondent by a jury. 
‘The commissioner now appealed. 


Viscount Radcliffe, giving the judgment, said that the content and limits of 
‘the duty owed by an occupier to a trespasser were that ‘‘the owner of the pro- 
perty is under a duty not to injure the trespasser wilfully...but otherwise a 
aman trespasses at his own risk’’: per Lord Sumner in Latham v. Johnson 
[1913] 1 K.B. 398, at p. 410, approved in Robert Addie & Sons (Collieries) v. 
Dumbreck [1929] A.C. 358. No general principle was to be deduced from 
Donoghue v. Stevenson [1932] A.C. 562, which threw any particular light on 
‘the legal rights and duties that arose when a trespasser was injured on a rail- 
- way level-crossing. More particularly, it was not correct in principle to suppose 
that the mere fact that there was a likelihood, apparent to the occupier, that a 
trespasser might be present on the crossing at some time or another was suffi- 
-cient to impose on the oceupier any general duty of care towards such a tres- 
passer. A trespasser must take the occupier’s activities—as well as the ‘‘static 
-condition’’ of his land—as he found them, subject to the restriction that the 
-occupier must not wilfully or recklessly conduct them to his harm. Addie’s case, 
. supra, did not apply only to the occupier’s duty in respect of the ‘‘static con- 
-dition’’ of his premises. The trial judge’s direction to the jury, which the 
* Full Court upheld, was to the effect that, if the appellant were aware of a 
alikelihood that people would be coming to the crossing, he owed a general duty 
to the respondent ‘‘as a member of the public’’ to take reasonable steps to 
-secure his safety even though he were a trespasser. That direction imposed on 
the appellant a liability or duty towards the respondent which was more onerous 
than that which the law required him to bear.—S.J. 


Branonine Our 


Lord PARKER, C.J., considers that the present tendency of the law is to assi- 
-milate nuisance and negligence. He offered this view in British Road Services, 
-Lid. v. Slater [1964] 1 W.L.R. 498, where he held that what was 
-objectively a nuisance was not actionable if the defendants never realised that 
it could prove to be one. The defendants owned and occupied land adjoining 
~a highway. An old oak grew beside it and a branch from it extended for 2 ft. 
over the highway at a height of 16 ft. One night two heavy lorries had to pass 
‘at that point. One was loaded with packing cases up to a height of 16 ft. 4 in. 

The branch knocked a top case off, and the other lorry was damaged in trying to 
‘avoid the obstruction. It was held that the branch clearly constituted a nui- 
sance, if the many high loads now transported round the country were taken 
‘into account. But no one closely concerned—regular drivers on the route, the 
local policeman, the highway authority—recognised it as such, so the defendants 
were held not liable. It made no difference that the highway authority could 
have required the branch to have been lopped: Ilighways Act, 1959, s. 184. A 
similar case in Ireland, Lynch v. Dawson [1946] I.R. 504, was decided the other 
way, the judge holding that the defendant was liable for a continuing nuisance, 
and that his knowledge of the possibility was not a factor to be taken into 
account. Sedleigh-Denfield v. O’Callaghan [1940] A.C. 880, was not cited to 
the Irish judge. Lord Wright had there pointed out that, although responsi- 
bility for nuisances extends to those created before the defendant acquires the 
land, this is only so where he adopts them or should with ordinary and reasonable 
-care have become aware of them.—s. J. : 


( 
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IGNORANTIA NON EXCUSAT 


Covenants in service agreements restraining the employee from competing 
after the employment ceases are common, but as their validity is often in doubt 
decisions on their construction are always of interest. The Court of Appeal 
nnanimously granted an interlocutory injunction to enforce one in G. W. Plow- 
man d& Son, Ltd. v. Ash [1964] 1 W.L.R. 568. The covenant here was 
was against the solicitation of persons, who were at any time during the employ- 
ment customers of the employer, during the two years following the end of 
the employment. The employee, who left to work for a competitor, called on 
two of his former employer’s customers. The covenant was attacked on the 
grounds that it contained no geographical limit, that it applied to customers 
- who no longer traded with the employer even before the end of the employ- 
ment, and that it was not restricted to persons whom the employee knew to be 
customers. The court pointed out that there was a difference between this type 
of covenant against soliciting customers and the type which forbade the setting 
up of a competing business. In the latter case an area of restraint was neces- 
sary, and must be reasonable, but in the former it was not because, demonstra- 
bly, the former employer’s interests were being protected. The employer was 
also entitled to hope that his former customers would return to him and to 
prevent their being solicited. Perhaps less realistically the court held that the 
employee could be restrained from soliciting even those of his ex-employer’s 
customers whom he did not know to be or have been customers. They envisag- 
ed the conversation opening with a question to establish the position. The courts’ 
decisions on these covenants swing like a pendulum between employer and em-° 
ployee, and we seem to be on a swing towards the employer. The principle 
accepted formerly was that the employee in a position to influence the emplo- 
yer’s customers should not use that influnce to take them away. He can hardly 
be said to have that influence over those he did not know to be customers.— S.J. 


RIVALS’? SEORETS 


SPECIALISATION in industry brings its problems when staff want to change 
jobs. When there are very few firms in a particular field, they must neces- 
sarily feel very sensitive about their trade secrets passing to their direct com- 
petitors. That was the reason for the restriction in the service agreement con- 
sidered in Commercial Plastics, Ltd. v. Vincent, 108 S.J. 484. The employers 
made P.V.C. sheeting for adhesive tape by calendering and supplied 80 per 
cent. of the home market. They employed the defendant as a co-ordinator of 
development and research. In his service agreement he agreed not to seek em- 
ployment with any of the plaintiffs’ competitors in the P.V.C. calendering 
field for at least a year after leaving their employ. The defendant left and 
sought employment with a company which, the plaintiffs claimed in seeking an 
injunction, was one of their four competitors for the market in this country. 
Widgery, J., held that the defendant had had access to confidential informa- 
tion, so that some restriction was justified. However, this restriction was too 
wide because it could apply to firms calendering P.V.C. for other purposes, or 
producing such tape for the overseas market. Accordingly, the provision was 
wholly void and the defendant was nat restricted. A different approach to - 
the problem of competitive companies poaching each other’s staff was tested 
in Kores Manufacturing Co., Ltd. v. Kolok Manufacturing Co., Ltd. 
[1959] Ch. 108. There, two companies, both engaged in the manufacture 
of carbon paper, had occupied adjoining premises. Each had agreed not to 
employ staff formerly employed hy the other for a certain period after the end 
of that employment without the other’s consent. The agreement was held void 
as being against public policy in that it extended too widely, far beyond the 
engagement of technica] employees. An ex-employee may nevertheless be 
restrained a divulging manufacturing secrets learned from his former em- 
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ployer: Amber Size & Chemical Co., Ltd. v. Menzel [1918] 2 Ch. 239. The. 
practical difficulty is one of evidence; hence the attempts to prevent ex-employees 
from even entering competing employment.—S..J. F 
A Cass FOR PORTIA 
Is the lawn a tenant’s fixture? When an Isle of Sheppey council tenant moved 
and took his lawn with him, the council was faced with this problem. The 
tenant’s feelings presumably were simple: I laid it, I can remove it. Had he 
been learned in the law he would have been conscious of deeper complications. 
To revert to first principles: quicquid plantatur solo, solo cedtt—whatever is 
fixed to the soil passes with it: Bain v. Brand (1876), 1 App. Cas, 762. Cer- 
tainly the lawn is fixed to the soil, but it consists of growing plants. Perhaps . 
this makes a difference. Emblements are at common law personal property 
passing distinctly from the real property in which they grow. They are defin- 
ed as the growing crops of the vegetable productions of the soil produced 
annually by the labour of the cultivator. Only an inveterate city flat-dweller 
would deny that the labour of the cultivator goes into the production of a lawn. 
Think beyond the cutting to the fertilising, weeding, rolling, raking, aerating: 
need we go on? However, emblements are restricted to the products of those 
labours that will be severed, and no amount of grass cuttings make a lawn. The 
vital roots would have to be left behind. Yet this is a matter between landlord 
and tenant, so we may go back to our first question, is the lawn a fixture 
which the tenant may remove at the end of his tenancy? If this is to be permis- 
*sible, he must bring it into one of two categories, it must either be ornamental 
(Elliot v. Bishop (1854), 10 Ex. 496) or for domestic convenience and utility 
(Grymes v. Boweren (1830), 6 Bing. 487). Domestic convenience and utility, 
a category held to include stoves, grates and bells, hardly seems to apply here. 
But what could be more ornamental than a lawn? The tenant may not damage 
the freehold in removing it, but trifling damage is ignored, so he could disturb 
the subsoil. But, beware, no soil may be removed: that is obviously part of the 
freehold. Have you ever tried lifting turves without taking a scrap of soil? 
4 “Therefore prepare thee to cut off the flesh. 
Shed thou no blood; nor cut thou less, nor more, 
But just a pound of flesh.’’— S.J. 


Bras In MAGISTRATES 

Last. month (February, 1964) The Times reported an incident in a Yorkshire 
magistrates’ court when a defendant, who was accused of conduct likely to cause 
a breach of the peace, objected at the outset to the presence of the chairman of the 
bench on the ground that ‘‘his dealings are too vicious.’’ The chairman left the 
bench. Had he refused to leave and had the defendant been convicted, it is doubt- 
ful if the High Court would have upheld any allegation of bias on the grounds 
stated by the defendant. In Hz parte Wilder (1902), 66 J.P. 761, it was held that 
it is not enough to allege that a magistrate has strong views on the subject 
appertaining to the offence. In that case it was said that the then chairman of 
a Sussex bench had made remarks at the hearing of a charge of exceeding the 
12 m.p.h. limit against Mr. Wilder and at hearings of other summonses, showing 
that he was biased against motor cars, having observed, amongst other remarks, 
that it would be a good thing if the motor car industry were destroyed. The 
High Court, on application for certiorari, refused it, pointing out that for cen- 
turies it had been alleged that magistrates were very much prejudiced against 
. poachers, ‘but no one had ever heard of an application similar to the one then 
made upon a conviction for poaching. Had the Yorkshire chairman not with- 
drawn, the defendant’s only remedy would have been an appeal to quarter 
session against the sentence and conviction. We commend the chairman for 
his sense of fairness in withdrawing, however unjustified the defendant’s alle- 
gation; justice was clearly seen to be done. The Lord Chancellor: advised in 
1923 that a suspicion of interest or prejudice might arise if a ss ig attended 
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court on a day on which he did not usually attend; presumably, he had in mindi ` 
a magistrate specially attending to hear a particular case, not one coming to 
fill a gap in the usual rota, quite unaware of what cases were in the list —SJ. 


DAMNUM SINE INJURIA 
“Ir a man sustains damage by the wrongful act of another he is entitled to 
a remedy, but to give that title two things must concur, damage to himself and a- 
wrong committed by the other. That he has sustained damage is not of itself 
sufficient’. The principle, so formulated by Bayley, J., is R. v. Commissioners 
of Pagham ((1828) & B. & C. 362), is long established. Sympathy may make us 
inclined to compensate a plaintiff for his loss, but impartiality demands that; where 
. there is no fault, the defendant should not normally be made responsible. ` An 
apt, if sad, illustration of the maxim that damnum sine injuria esse potest is the 
case of Waugh v. James K. Allan, Lid., decided by the House of Lords on-June 
4 and unreported since it depended entirely on its own facts. While walking 
on the pavement of a street in Edinburgh the appellant was struck and seriously 
injured by a heavy lorry belonging to the respondents and being driven by their 
servant, The immediate cause of the accident was the sudden disability: of the 
respondent’s servant who suffered an attack of coronary thrombosis from which 
he subsequently died. The medical evidence showed that the driver -had no- 
reason to assume that he was so ill as to be unable properly to control his vehicle, 
and since the onus remained on the appellant to show that the driver knew or 
ought to have known that he was unfit to drive, and that onus was not discharged, 
the appellant failed to establish his case. Accepting that the law will normally ° 
grant redress in cases only where there has been a wrongful act, the practical ans- 
wer to the problem is to protect onself against contingencies of this kind: by means 
of an accident insurance. A good case can, however, be made out for urging that 
the protection of lawful users of the highway, and their compensation in the 
case of injury, is a social duty which, to some extent is already recognised: by the 
setting up of the Motor Insurers Bureau, and which could be widened in scope 
so as to encompass cases of the type of Waugh v. James K. Allan, Lid —L.J.- 


LIBEL: QUALIFIED PRIVILEGE f 

Tr law affords protection on certain occasions to persons who, acting in: 
good faith and without any improper motive, make a defamatory statement about 
another. Such occasions are called occasions of qualified privilege. Smith v. 
Streatfeild ({1911-18] All E.R. Rep. 362) decided that where one of two joint 
tortfeasors was found to be malicious, that finding of malice destroyed the privi- 
lege, not only of the tortfeasor who was actuated by malice, but also of the 
other joint tortfeasors in respect of the publication complained of. Although 
Smith’s case was not expressly referred to in Adam v. Ward ((1916-17] All 
E.R. Rep. 157), certain observations made obiter by some of the members of the 
House of Lords appear also to support the proposition in Gatley on Libel and 
Slander (5th edn.), at p. 589, based on Smith’s case, that where several persons 
are sued in respect of a joint libel, proof that one of the defendants was 
actuated by malice will defeat any plea of privilege on the part of the others. 
Doubts about the correctness of the decision in Smith’s case have been voiced 
for some time. In Crozier v. Wishart & Co. ([1936] 1 All E.R. 1) 
the Court of Appeal said that that case would require careful consideration when 
it came before them. Uthwatt, J., in Smith v. National Meter Co., Ltd. ([1945] 
2 All E.R. 35) described it as ‘‘a tottering authority’’; in Longdon-Griffiths v. 
Smith ({1950] 2 All E.R. 662) Slade, J., doubting and distinguishing Smith’s 
ease, held that where a defamatory statement is published by two or more persons 
who each enjoy an original and independent privilege, the malice of one does not 
destroy the privilege of the other, and Winn, J., in Meekins v. Henson ([1962] 1 
All E.R. 899) came to a similar conclusion. The last push to the ‘‘tottering 
authority’’ has now been given by the Court of Appeal in Egger v. Davies’ (The 
Times, July 29 p. 15), the Court holding that Smith v. Streatfeild was wrongly 
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decided and should be overruled, and that the obiter dicta on the point in Adam 
v. Ward were erroneous. ‘‘It is a mistake to suppose’, said. Lord Denning, 
MR., ‘‘that on a joint publication the malice of one defendant infected his co- 
defendant. Each defendant is answerable severally as well as jointly for the 
joint publication; and each is entitled to his several defence. If the plaintiff, 
seeks' to ‘rely on malice. . „he must „prove malice against each person whom he: 
charges with it’’. Thus, after many ‘years, the law has been found to be as. 
Lord Porter’s Committee’ on Defamation recommended that it should be—L.J. 


NEGLIGENCE: ROAD ACOIDENT 
THE question whether a passenger in a motor ear who entrusts his safety toa 
driver who is under the influence of-drink is himself guilty of contributory negli- 
gence bas come before the Scottish Courts on a number of occasions. Oddly 
enough, there appears to be no English authority directly in point. In Dann v. 
Hamilton ([1939] 1 All E.R. 59), a decision of Asquith, J., which was approved 
by the Court of Appeal in Slater y. Clay Cross Co. Lid. ([1956] 2 All E.R. 625) 
the defence set up was that of volenti non fit injuria which, it was held, did not 
apply, though Denning, L,J., observed is the Slater case (at p.: 628) that ‘‘in’ 
so far as [Asquith, J.] suggested that the plea of contributory negligence might 
have ‘been available, T agree with him’’. Dann v. Hamilton was followed re- 
luctantly by McNair, J., in Davies v. Jones ((1958) 108 L.J. 58), and was also 
considered by Stable, J., "in Dawrant v. Nutt ({1960] 3 All E.R. 681) who pointed 
out that contributory negligence had not there been pleaded. In Dawrant v. 
Nutt the plaintiff, a passenger in a motor cycle sidecar, knew that the lighting 
systern of the combination was not functioning. An accident oecurred, and she 
was injured. Stable, J., held that the plaintiff was guilty of contributory negli- 
gence. This decision appears to be consistent with the law of the United States 
which is summarised in the Americar Law Institute’s Restatement of the Law of 
Tort; s. > 466, and the law of Canada (see Mazengarb’s Negligence on the Highway 
4th ‘edn.), p..166). In Bankhead v. McCarthy ([1963] 8.L.T. 25) a claim for 
amages by thé passenger in a motor çar, who had been injured by the negligent 
driving: of the defender, was met with the contention that the pursuer had been 
aware that the defender had been drinking, and that the pursuer, therefore, ma- 
térially contributed to any.daimage he suffered. Lord Walker rejected that 
contention on the ground that knowledge of the driver’s condition did not, as 
such, ‘conduce to the injury suffered. In McCrarg v. Langan ({1964] 8.L.T. 121) 
the facts were almost identical with those in Bankhead’s ease, and Lord Kil- 
brandon, expressly disapproving of that case, came to the conleusion that the 
defender’ s averments were relevant to infer contributory negligence on the part 
of :the pursuer. This accords with the view of Porfessor Goodhart in an article 
in’ ((1939) 55 L.Q.R. 184): ‘The doctrine of contributory negligence is not 
limited to those cases where the plaintiff actively contributes to the accident by 
his own regligent act; it is equally applicable where the plaintiff fails to take 
reasonable steps -to protect himself from the. consequences of the defendant’s 
negligence ? —LJ. 
' LeaaL FABLE 
ee SHALL tell you a fable of (let us say, if you like) for away and long ago which 
T a at table lately. Once upon a time there was a worldly-wise solicitor who, 
isdaini ining to squander his talents and charm on ordinary office routine, used to 
ais forth frequently to fashionable social gatherings in search of rich clients, 
while his highly efficient but not equally scintillating junior partners coped most 
competently with the work and the staff. This division of labour was wholly 
agreeable to his extremely attractive wife, who always accompanied him. One 
day, during an impressively opulent reception at the Hotel Splendide, he found 
himself drinking cocktails with an enormously wealthy property developer of 
incaléulable potential as a client. The conversation chancing to turn to the 
agonising problems of the rich in general and the man of millions in particular, 
the worldly-wise solicitor deftly suggested to him, with a well singulated casual- 
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mess of manner, the considerable financial advantage which might result from 
the clever variation of a certain settlement. The discussion of the complex de- 
‘tails seemed likely to be prolonged, and, accordingly, to create a properly pro- 
pitious atmosphere, the worldly-wise solicitor invited the rich developer to 
‘dinner. Though the occasion passed off most amicably and auspiciously, no- 
thing was clinched, and several other similar social occasions were arranged in 
‘the course of which, at considerable expense, the desirable client was given a 
very good time indeed. It was at a fairly advanced stage in the acquaintance 
that it belatedly dawned on the worldly-wise solicitor that, whereas the discus- 
‘sions about the settlement had stayed stationary, the potential client’s attentions 
to his attractive wife were progressing with alarming and perilously promising 
rapidity, and he therefore felt obliged to break off the connection very preci- 
pitately. Moral: Surveillez la femme—y.J. 


REVIEWS. 


The Estate Duty Act. By D. H. Nanavatl, B.A., LL.B., Solicitor. Assisted by 
H. D. NANAVATI, B.A., LL.B. Second Edition. 1964. Bompay 2: N. M. Tripathi 
Private Limited, Princess Street. Roy. 8vo. Pages liii+-689. Price Rs. 30. 


Tus is the second edition of a book which has now established itself as an 
authoritative exposition of an important and intricate statute. This edition has 
‘undergone a thorough revision in the light of several important changes effected 
in the law relating to Estate Duty by the amending Acts of 1958 and 1960, the 
Finance Act of 1964 and certain decisions in the United Kingdom which im- 
pinge on the Indian law which latter is based on the English statute. A new 
section on Construction has been added to the commentary and recent changes 
in the Hindu law relating to estate duty are dealt with tn extenso. The book 
is in the form of a running commentary on the various topics dealt with in the 
Act and relevant case law, Indian and English, which is brought down to the 
end of December 1968, is fully discussed. The text of the Act and the Rules 
made thereunder as amended up-to-date are given separately and cross refer- 
ences in the commentary and the notes below the text of each section of the 
Act are given to facilitate references to any required point. This lucid and 
comprehensive treatise on the law of Estate Duty in India will take its place 
as a standard work on the subject and will be indispensable to lawyers and 
accountants alike. 


Administrative Process under the Essential Commodittes Act, 1955. BOMBAY 2: 
N. M. Tripathi Private Ltd. Princess Street. Royal 8vo. Pages 220. 
Price Rs. 15. 


Trs one more useful addition to studies which are brought out by the Indian 
“Law Institute at New Delhi is prepared by Dr. M. P. Jain who was Project 
Director of the Institute in 1959-1960. The Essential Commodities Act, 1955, 
is one of the important enactments which has conferred on Government broad 
powers to regulate the economic life of the country by a system of control and 
regulation of production, supply, trade and commerce of a number of com- 
modities. This study investigates the administrative powers operative under 
the Act and analysis the various powers given to the Government, the pro- 
cedures to execute those powers, the safeguards available to persons whose in- 
terests are thereby affected and further necessary safeguards. In expounding 
his subject against its historical background the author has drawn upon a num- 
‘ber of important decisions of the Courts and has referred to the comparative 
position in America and in England. This book which gives a clear insight 
into the working of the principles of Administrative Law in the sphere of trade 
regulation will be of use and interest to the mercantile community and to those 
interested im the Indian Administrative Law. 


The 
Bombay Law Reporter. 
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TERMINATION OF TENANCY.* 


Waen does a tenancy terminate!—is the most difficult question under the 
Tenancy Act, and on a correct reply to this question depends the fate of many 
a tenancy case. 


There is hardly any guidance available from the decisions of the Tribunal 
or the High Court. A study of these decisions only reveals that a tenancy 
terminates whenever it likes to. Different Benches have expressed different 
views, and even the Full Benches lay down different legal positions. The fol- 
lowing contradictory views will show how difficult it is to give a correct. reply 
to the above question. 


In Dagadulal Hirachand v. Dattatraya Nana Sonar’ the landlord applied to 
the Mamlatdar for possession of the suit land for bona fide personal cultiva- 
tion under the old s. 34. The tenant stated before the Mamlatdar that he was 
- willing to give up possession and the Mamlatdar made an order accordingly. 
Things came to a head when the landlord, after taking possession, sold the land 
to another person. Thereupon the tenant applied for restoration of possession 
under s. 87. The landlord contended that the tenant had surrendered his 
tenancy and, therefore, s. 37 did not apply. The High Court held that the 
expression ‘‘surrender’’ is a technical term. What happened in the previous 
proceeding was that the landlord claimed possession under s. 29 read with s. 34. 
The tenant did not resist the landlord’s claim but he said that he was willing 
to give up possession. On this fact, there is no question but that the order 
was made by the Mamlatdar in the previous proceeding under s. 29 read with 
s. 34. In the first place, the landlord did terminate the tenancy under s. 34. 
If the tenancy was terminated, then there could be no other tenancy remaining 
with the tenant which he could validly surrender under s. 5. 


In Ganpati Appa v. Maruti Bala? it was held that in regard to applications 
made on and after August 1, 1956, two kinds of cases arise, those in which the 
tenancies had been terminated before August 1, 1956, and those in which the 
tenancies were terminated subsequently, either as a result of notices given be- 
fore August 1, 1956, or by notices given on or after this date. A landlord 
acquires a right to obtain possession of his land as soon as the tenancy comes 
to an end. In cases in which the tenancy had terminated before August 1, 1956, 
the landlords had acquired rights to get possession of their lands. These rights 
accrued to them as soon as the tenancies had terminated. The right to take 
possession has, therefore, become vested in the landlord. We do not find any 
words in sub-s. (2) of s. 25 suggesting that the Legislature intended to affect 
the vested rights. Consequently, cases in which the tenancies had been termi- 
nated before August 1, 1956, will be governed by s. 25 as it stood before it was 
amended in 1956. In order to terminate a tenancy the landlord must give three 
months’ notice. During the period of the notice the tenancy continues to sub- 
sist. It comes to an end on the expiry of the period of notice. The landlord 
cannot claim possession so long as the tenancy subsists. Consequently, the right 

*By 8. B. Sardosai, B. A., LL. B. Advocate, JJ., on Maroh 8, 1957 (verte ) 
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to obtain possession of the land arises or accrues to the landlord only when the 
period of the notice expired. 

In Durlabbhai v. Jhaverbhat® it was held that the Amending Act does not 
deal with the notice at all. It deals with the right of the landlord to termi- 
nate the tenancy and in this connection three specific stages must be envisaged. 
The first is the giving of the notice by the landlord. That does not automati- 
cally terminate the tenancy. The period of notice has to expire and on the 
expiry of the period the tenancy stands terminated. The third stage is that 
on the termination of the tenancy, the right accrues to the landlord to obtain 
possession. Therefore, the cause of action that accrues to the landlord and 
which he comes to Court to enforce is the right to possession, and that cause of 
action only accrues to him when the tenancy is terminated and not when he 
gives notice. The vested right also that accrues to him is when the tenancy is 
terminated. The vested right is the right to obtain possession and till the 
tenancy is terminated, there is no vested right in the landlord. 

The view expressed in the case of Dagadulal Hirachand was followed by the 
Tribunal in Nath Hari v. Ashru Anyaba* and it was held that if a landlord once 
terminated the tenancy of his tenant under s. 31 by giving notice and filing 
an application for possession, he could not again terminate the sametenancy under 
s. 14 because there is no tenancy in existence after the first termination which 
can be terminated over again; consequently, he cannot claim possession under 
the second termination. Termination of tenancy under s., 31 results by the 
act of the landlord alone in giving notice and filing the application. No order 
of the tenancy authority is necessary for that purpose. 

After termination of the tenancy the erstwhile tenant occupies a neutral 
position which is conveniently called to be that of a tenant on sufferance. But 
such tenancy on sufferance is not the relationship of landlord and tenant in the 
legal sense of the term. 

This view came up for consideration before Mr. Justice Tarkunde, in Ram- 
chandra Anant v. Janardan®. In his referring judgment Tarkunde J. did not 
approve of this view. He held that in coming to this conclusion the Revenue 
Tribunal have imported into the region of tenancy protected by the Tenancy 
Act, concepts which are appropriate to a contractual tenancy. The contractual 
tenancy is brought to an end by a valid notice given by the landlord. In the 
case of a statutory tenancy protected by the Tenancy Act, the tenant remains 
the tenant even after the landlord’s notice and so long as he is not directed by 
the competent authority to restore the possession to the landlord. Section 4 
provides that a person lawfully cultivating the land shall be deemed to be a 
tenant. The tenant continues to be in lawful possession of the land even after 
the landlord’s notice terminating the tenancy. Section 29(2) read with s. 15 
makes it clear that a landlord, after he terminates the tenancy, cannot obtain 
possession of the land from his tenant, even where the latter is willing to give 
it, except by an order of the Mamlatdar. It follows from these provisions and 
particularly from s. 4 that after the termination of tenancy by the landlord a 
tenant is not only in lawful possession of the land but that he continues to be 
the tenant of the land. Between the date on which the landlord terminates 
the tenancy of a tenant and the date on which the tenancy Court passes an 
order on the landlord’s application for possession, the tenant continues to enjoy 
the rights and privileges granted by the Tenancy Act. It is thus obvious that 
the landlord’s action in terminating a tenancy, does not by itself deprive the 
tenant of his rights as a tenant under the Tenancy Act. He continues to be a 
tenant so long as the tenancy Court has not passed the order directing him to 
deliver possession to the landlord. That being so, a landlord who has given 
notice of termination of tenancy under s. 31 of the Act is not on that account 
deprived of his right to give a subsequent notice of his intention to terminate 
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a tenancy under s. 14 and to file an application for possession on any of the 
grounds mentioned in that section. 

The Full Bench confirmed this view of Mr. Justice Tarkunde and held that 
the application for possession made by the landlords under s. 29 read with s. 14 
was not untenable merely on the ground that they have previously terminated 
the tenancy by a notice given by them under s. 31 of the Act. 

In giving the reason for this conclusion s. 111(h) and s. 118 of the Transfer 
of Property Act, ill. (b), were considered, and it was observed that this illustra- 
tion makes it clear that a second notice to quit the property may be given even 
though a similar notice has been ‘given previously. It is not necessary for us 
to consider in this case the conséquences of the second notice. These will de- 
pend upon the facts and cireumstances of each case. The second notice may 
in certain circumstances result in a waiver of the first notice. If it is given 
without prejudice to the rights created by the first notice, it may furnish the 
landlord an alternate ground for obtaining the possession of the property leased. 
If there is no waiver and if the lease came to an end by reason of first notice, 
the second notice may become ineffective. On the other hand, the first notice 
may for some reason not be effective in terminating the tenancy and the second 
may be. But whatever may be the effect of the second notice, it is not invalid, 
merely because another notice terminating the tenancy had already been given. 
This is the position under the ordinary law and the position under the Tenancy 
Act cannot be different. . 

* Further on it was observed that under the Tenancy Act even after his tenancy 
has been determined by notice given by the landlord the tenant has a legal right 
to continue in possession, until the Mamlatdar has made an order for posses- 
sion being restored to the landlord. During the intervening period, the tenant 
has an estate in possession, of which he can only be deprived by an order of ` 
the Mamlatdar. A landlord cannot say for certain whether his application for 
possession based on the termination of the tenancy by him will be granted by 
the Mamlatdar. Consequently, if during the above period i.e. the period be- 
-tween the termination of tenancy by notice given by the landlord and the dis- 
posal of the application. for possession made to the Mamlatdar by the landlord, 
another ground for taking back possession of the land under the provisions of 
the Tenancy Act becomes available to the landlord, there is no reason why he 
should not be able to terminate the tenancy and apply for possession on that 
ground also. It seems to us, therefore, that even after the landlord has ter- 
minated the tenancy by giving notice under s. 31, it is open to him to give an- 
other notice intimating the tenant his intention to terminate the tenancy under 
8. 14 and to approach the Tenancy Court for possession on the grounds men- 
tioned in s., 14. 

The case of Dagadulal Hirachand was considered by the Full Bench and it 
was observed that it is possible to take the view that where a landlord claims 
possession on the basis of a surrender by the tenant of his tenancy rights, made 
after the landlord had previously given a notice terminating the tenancy, he 
waives the notice given by him and that consequently the surrender is valid. 
It is not necessary for us to consider this matter further, because in neither of 
these cases the question, whether a second notice terminating the tenancy can 
he given by the landlord, was argued or considered. 

The reasoning adopted by Mr. Justice Tarkunde in his referring judgment 
is bound to have its repercussions on the Tenancy authorities. The conclusion 
js that a tenancy does not terminate on the expiry of the period stated in the 
notice given by the landlord but that it terminates when the Mamlatdar makes 
an order of possession in favour of the landlord. This is likely to disturb the 
well-established law in respect of the validity of the notices. It has been con- 
sistently held in several cases that a notice to be valid must give the,tenant the 
full period specified in the sections. Hundreds of applications: have been 
\thrown out on the ground that the notice terminated the tenancy forthwith or 
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‘that it was a short dated notice. The following illustrative cages will suffice to 
bring out the point: 

(i) This was not a proper three months’ notice as provided by s. 14 of the 
Act. The relevant words in the notice are ‘‘we have terminated your tenancy 
rights’. These words would clearly show that the landlord did not make a 
demand for possession of the land from the tenant after three months from the 
date of the receipt of the notice. It was 4 demand forthwith: S. G. Kulkarni 
v. Subrao Mahadu Pawar®. 

(ii) Under the old s. 34 the landlord wa required to give one year’s notice 
in writing ending on March 31. The following notices were held to be bad: 

(a) Since the year is presumed to end on<March 31 of every year, the year 
covered by a valid notice given under s. 34 must commence on April 1 and end 
with the mid-night of March 31 next. The termination of the tenancy to be 
effective should specify the date of such termination and the date of such ter- 
mination statutorily has to be March 31. 

In the present case the notice in question is defective on two material grounds, 
It does not even purport to terminate the tenancy much less specify the date 
or the time when the tenancy is terminated and the period of a year which is 
given by the landlord to the tenant begins in terms with the service of the 
uotive, which is November 30, 1950, and so the tenant is called upon to vacate 
the land on November 30,1951. Valu Kom Krishna Shirke v. Naru Joti Borge.* 

(b) A notice received by the tenant on April 1, terminating his tenancy on 
March 31, next year, is clearly not of one year’s duration; whether a noti¢e 
is short by a few hours or a few minutes, such notice is not of the duration 
required by s. 34. Ramshankar v. Hartschandra.® 

If the conclusion in the referring judgment is to be literally followed, no 
notice can be declared to be invalid on the ground that it terminates the tenancy 
earlier than the period specified in the section, for ultimately the termination 
has to come from the Mamlatdar. 

(iii) The Full Bench in Durlabbhai v. Jhaverbhat held: 


“Therefore, the cause of action that accrues to the landlord and which he comes to 
Court to enforce is the right to possession and that cause of action only accrues to him when 
the tenancy is terminated and not when he gives a notice”. 

This rule laid down by the Full Bench will be ineffective if the termination of 
tenancy by the landlord has no significance. In fact the conclusion has been 
literally followed by the Tribunal in the following case. 

In Govind Mahadeo v. Dajt Babu? the landlord gave a notice to the tenant 
on July 10, 1961, and filed an application on August 29, 1961, for possession on 
the ground of three rent defaults. The Tenancy Aval Karkum gave the tenant 
sufficient time to pay the arrears but the tenant failed to pay. Therefore, he 
made an order for possession in favour of the landlord. In appeal, the Prant 
Officer held that the landlord’s application was premature as it was filed with- 
in the period of merely a month and half, and so he dismissed the original 
application of the landlord. The Tribunal set aside the order of the Prant 
Officer and held as follows: 


In our opinion the view taken by the Prant Officer that the tenancy stands termi. 
nated after the expiry of three months, is not correct. At the most it may be urged 
that the application was filed before the date on which the cause of action accrued, But it 
was not the date on which the tenancy had expired; at the most it was an irregularity 
which did not lead to a failure of justice. It has been held by Mr. Justice Tarkunde in 
the referring judgment in 64 B.L.R. 635 that the statutory tenancy does not come to an 
end either by the expiry of the period of the notice or by the filing of an application but 
it is terminated when the authority passes an order. If that is so, this is a case in which 


6 (1958) Special Civil Application No. 508 8 (1956) Special Civil Application No. 
of 1956, ddciged on July 24, 1956 (Unrep.). 1960.o0f 1955, desided on January 27, 1956 

7 (1966) Special Civil Application No. 63 (Unrep.). ; 
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the tenant had ample opportunity to pay the amount due which was demanded from or 
was directed to be deposited in Court. (On this ground the order of the Prant Officer 
was set aside). . 

It is true that in the referring judgment Mr. Justice Tarkunde has, indeed, 
observed that a tenancy does not terminate by the giving of a notice or the filing 
of the application by the landlord, but then the said observation is not an autho- 
rity for the proposition that an application can be legally filed at any time 
earlier than three months, inspite of the fact that the law gives the tenant full 
three months to remedy the breach complained of. 

In respect of the decision in Dagadulal’s case (and another similar case), the 
Full Bench did not over-rule it but left it alone with the following observations 
(p. 642): 

“It is possible to take the view that where a landlord claims possession on the basis 
of a surrender by the tenant of his tenancy rights, made after the landlord had previously 
given a notice terminating the tenancy, he waives the notice given by him and that con- 
sequently the surrender is valid. It is not necessary for us to consider this matter further, 
because in neither of these two cases the question, whether a second notice terminating 
the tenancy can be given by the landlord, was argued or considered.” ° 

As regards the rights of the tenant, after the tenancy has been terminated 
by the landlord by giving him notice, the Full Bench has held (p. 641): 

“.,..Under the ordinary law, if a tenant continues in possession after his tenancy has 
been determined, his possession is protected by law and he cannot be ousted except in 
due course of law, but he has no right to possession after the termination of tenancy. 
Wnder the Tenancy Act, however, even after his tenancy has been determined by a notice 
given by his landlord, the tenant has a legal right to continue in possession, until the 
Mamlatdar has made an order for possession being restored to the landlord. During the 
intervening period, the tenant has an estate in possession, of which he can only be de- 
prived by an order of the Mamlatdar.” i 

This view of the Full Bench makes it impossible to understand the legal 
significance of the Supreme Court ruling in Raja Ram v. Aba Maruti? where 
the Supreme Court has held as follows: 

It is not in dispute in these cases that the tenants were in default in paying 
rent for three years within s. 14(/)(@)(#) and due notices have been served 
by the landlords terminating the tenancies as required by the proviso to 
s. 14(/). 

Under s. 14 on the default in payment of a year’s rent occurring, the land- 
lord may, if he so chooses, bring the tenancy to an end by giving the prescribed 
notice. 

If the tenancy is terminated, the tenant has, of course, no right to hold the 
land. The landlord would then be entitled to recover possession of the land from 
him. In view, however, of s. 29(2) the landlord cannot do so except by an 
application made to the Mamlatdar for the purpose. Now, when such an applica- 
tion is made in a case where the tenant has been in a default for not more than 
two years, s. 25(1) would have to be applied and the Mamlatdar would have to 
give the tenant a chance to pay up and thereby annul the termination of 
tenancy brought about under s. 14. 

First, we have to point out that the tenancy having been terminated in terms 
of the statute, the statute would necessarily create a right in the Jandlord to 
obtain possession of the premises. The tenancy having been terminated, the 
tenant is not entitled to remain in possession and the only person who will be 
entitled to possession would be the landlord. The statute having provided for 
the termination of the tenancy would by necessary implication create a right 
in the landlord to recover possession. 

‘We now turn to s. 25. Under sub-s. (Z) of this section the tenant has a right 
io an order continuing the tenancy inspite of its termination by notice under 
s. 14 for non-payment of rent. Sub-section (2), however, provides that sub- 
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s. (J) shall not be available to a tenant who has failed for any three years to 
pay rent, ` 

These extracts clearly show that the Supreme Court has laid emphasis on 
three facts: (i) that it is the landlord who is to terminate the tenancy by giving 
a notice; (ii) that the tenant has no manner of right to hold the land after 
such termination; and (iii) the only legal right of the tenant to remain in posses- 
sion is the one which is available to him under s. 25(7) if he pays the arrears 
of rent, within the time specified by the Mamlatdar, and even that right is lost 
to him if he fails to pay within that -time. 

From a reading of the above decisions and the observations cited, it is diffi- 
cult to say when exactly a tenancy terminates. As stated in the beginning it 
is, however, necessary to find a correct reply to the question in the interest of 
the litigating public, and also in the interest of the authorities dealing with 
tenancy matters. It is, therefore, hoped that some eminent jurist will take up- 
on himself to consider this matter fully and give the correct reply. 


~ 


NOTES ON RECENT CASES. 


STATE OF WEST BENGAL v. UNION OF INDIA." 


THE decision in State of West Bengal v. Union of India is of considerable 
interest, not only because it is a decision in the first original suit filed in the 
Supreme Court under art. 131(a@) of the Constitution, but as the judgments 
contain a valuable discussion of the nature of our Constitution, and as to the 
rights of the State under Part III of the Constitution. 

The State of West Bengal filed a suit challenging the provisions of the Coal 
Bearing Areas (Acquisition and Development) Act, 1957,2 in so far as they 
authorised the Union to acquire such areas vested in the State. A number of 
other States intervened in the suit, and supported the arguments urged on be- 
half of West Bengal. Two of the several? Constitutional arguments urged 
against the validity of the impugned Act were that within their allotted field 
the States had full attributes of sovereignty, and that any exercise of Union 
authority which trenched upon such sovereignty was void; and, secondly, that 
if Parliament enjoyed such authority it could appropriate State property with. 
out any compensation and without there being any real need therefor, as the 
safeguards contained in art. 31 of the Constitution would not be available to a 
State. 

Sinha, C.J., delivered the majority judgment for himself and for Imam, Shah, 
Ayyangar and Mudholkar, JJ., Subba Rao, J., dissenting, and upheld the 
validity of the Union Act. The learned Chief Justice pointed out that our 
Constitution came into being as ‘‘units constituting a unitary State which 
were non-sovereign were transformed by abdication of power into a Union”, 
and not by a compact between sovereign units. He proceeded to discuss a 
number of features of our Constitution which showed the dependence of the 
States upon the Union. These were: the wide sweep of subjects contained in 
the Union and Concurrent Lists; the restrictions on powers of taxation and 
borrowing possessed by the States; the financial dependence of the States; the 
emergency powers of the Union executive and legislature; and, more parti- 


1 [1968] A.LR. S.C. 1241. 

2 Act XX of 1957. 

8 Some of the other arguments, which are 
not dealt with in this note, were based upon 
the provisions of art. 294, and upon the absence 
of provisions specifically authorising such 
acquisition such as those contained in s. 127 
of the Government of India Act, 1985, or 
s. 51 (xxxi) of the Commonwealth of Australia 


Act. 1900. It was also urged that the State- 
could in turn destroy such Union power by res- 
acquiring the same property. Yet another 
argument was based on the principle that the 
States could not be bound by a statute unless 
there was an express provision to that effect. 
All these arguments were rejected by the majo- 
rity. 
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cularly, the powers of Parliament to alter State boundaries, and even bring 
to an end the very existence of a State. On a review of these features, the 


majority concluded that 


“it would be difficult to hold that the Parliament which is competent to destroy a 
State is on account of some assumption as to absolute sovereignty of the State incom- 
petent effectively to acquire by legislation designed for that purpose the property owned 
by the State for governmental purpose”.* 

This entire discussion, which supports”the view that our Constitution 
adopts not a federal but a quasi-federa® structure, was, it is submitted with 
respect, wholly unnecessary for the determination of the case, for the majority 
went on to hold (a) that the power conferred on Parliament under entry 42 
of. List IIIS read with entries 527 and 548 of List I was unqualified, and 
(b) that even in federations such as those of the United States and Canada, 
the Centre had the power to acquire property vested in the local units, 

The majority then went on to consider whether a State could invoke the 
benefit of art. 31 of the Constitution. This involved the determination of the 
question whether fundamental rights can be claimed by a ‘‘State’’, which 
would include, for the purposes of Part III, not only the Government and 
Parliament of India, and the Governments and legislatures of each of the 
States, but all local or other authorities.2 The Court observed that it was 
“difficult to agree with the view that under the scheme of the Constitution 
fundamental rights may be claimed by individuals or corporations only and 
never by the State’’,1° and held that the protection against compulsory 
acquisition óf property contained in art. 31 was available not merely to indivi- 
duals and corporations, but also to municipalities, local authorities and the 
State. 

Qf the several fundamental rights guaranteed in Part III, several cannot, 
by their very nature, be claimed by the State. These would include the rights 
guaranteed by arts. 15, 16, 17, 18, and 21 to 30. Similarly, a State or a 
local authority cannot claim the rights guaranteed by art. 19 as it could not 
be a citizen.11 It would seem, however, that a State or local authority could, 
as a result of this decision, claim to be treated equally under the law, and 
the protection of the rules against double jeopardy and ex post facto legisla- 
tion under arts. 14 and 20. It may now be possible for a University or Muni- 
cipality to challenge a law on the ground that other Universities or Muni- 
cipalities are more favourably treated, and for one State to challenge Union 
legislation on the ground that it is being discriminated against, as compared 
to other States. Moreover, such authorities would have the valuable right to 
move the Supreme Court under art. 32 for the enforcement of such funda- 
mental rights —Atul Setawad. 


NEW CENTRAL JUTE MILLS v. STATE OF WEST BENGAL." 


Ir is settled law that stamp duty is payable not merely on instruments exe- 
cuted within India, but on instruments executed elsewhere which are brought 
to, and which relate to any property situate or any matter or thing done or 
to be done in, India. This position has always resulted in the double in- 

4 At p. 1256, col. 2. 8 “Regulation of mines and mineral 


5 of Wheare, Federal Government, 8rd ed., development to the extent to which such 
p. 28. See, however, Subba Rao, J., at p. 1269, regulation and development under the control 


col. 2,: “I have no doubt that the Indian 
Constitution is a federation, as the units in 
normal times exercise exclusive sovereign 
power within the fields allotted to them.” 

6 “Acquisition and requisitioning of 
prope: A ” 

7 ‘ Industries, the control of which by the 
Union is declared by Parliament by law to be 
expedient in the public interest. ” 


of the Union is declared by Parliament by law 
to be expedient in the public interest. ” 
9 Article 12. 

10 At p. 1268, col. 2. 

11 See the recent decision of the Supreme 
Court in State Trading Corp. v. Commercial Tax 
Officer, [1988] A.L.R. 8.C. 1811. , 

1 [1963] A.I.R.5.C. 1307. ¢” 
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eidence of stamp duty on some instruments, as they would first be required to 
be stamped at the place where they were executed, and then, at the place or 
places where they are taken to. Fortunately for the citizen, however, this in- 
cidence of double payment of duty is averted in the case of instruments exe- 
cuted in one State of India, and taken to (and relating to properties or matters 
in) another by special statutory provisions? which provide that in such eases 
no duty is payable if the duty already paid in the State of execution is the 
same or higher than that payableein the receiving State, and that the differ- 
ence alone is payable if the duty in the receiving State is higher. Where, 
therefore, parties execute an instrument in State ‘‘X’’ which relates to pro- 
perties and matters in, and is intended to be taken to, State ‘‘Y’’, they must 
first stamp the instrument as required by the prevailing law in “X”. When 
the instrument reaches ‘‘Y’’, the parties will only be liable to pay the differ- 
ence if the duty on such an instrument is higher in “Y”. 


In New Central Jute Mills v. State of West Bengal, the parties reversed 
the procedure by stamping a mortgage deed executed in U.P., but requiring 
to be registered in and relating to properties in West Bengal, with stamps 
worth Rs. 1,08,751 purchased in Calcutta, which were over-printed with the 
words ‘‘West Bengal’’. These stamps were not purchased in U.P., and were 
not overprinted with the words ‘‘Uttar Pradesh’’, as required by Rule 3 of 
the U.P. Stamp Rules.S The authorities in U.P. held, when the instrument 
came before them, that it was not duly stamped, and that a further stamp 
duty of Rs. 1,74,000 was payable on it. The Supreme Court upheld the action | 
of the U.P. authorities, and held that the concession granted by s. 19-A is 
only available at the time when the second liability to pay duty arises in the 
receiving State, and only if the primary liability in the State of execution 
has been discharged in accordance with the law in force in that State. In any 
event, s. 19-A could not apply to a case where the chargeability of an instru- 
ment to duty in the State of execytion is in question. This decision, though 
hard on the parties in this case is, it is submitted, with respect, correct, and 
consistent with the scheme and purpose of s. 19-A. Nor does it work any 
hardship on parties provided that they ensure that the instrument is duly 
stamped in accordance with the law in force in the State where the instru- 
ment is executed —Atul Setaluad. 


GLEANINGS. 


LIABILITY FOR ANIMALS 


Crviu liability for damage caused by one’s animals may arise in one of three 
ways. There is liability under the sctenter rule in respect of dangerous. animals, 
liability for damage done by trespassing cattle, and liability under the ordi- 
nary principles of negligence. 


_An action on the case for damage done by savage or dangerous animals has 
existed since the fourteenth century and is now generally known as the scienter 
action. In every such case liability depends on the defendant’s knowledge or 
deemed knowledge of the animal’s dangerous character. Clearly, however, some 
animals by their very nature are likely to be dangerous and the common 
law divided all animals into one or other of two classes, those ferae naturae and 
those mansuetae naturae. In respect of the former their keeper cannot be heard 
` to say that he did not know of their character and such knowledge is conclusively 
presumed. In respect of the second class a defendant is only liable (negligence 


2 Section 19 in the Bombay, Kerala and corresponding provision. 
Mysore Stamp Acts, and s. 19-A of the Indian 3 ‘There are corresponding rules in most 
Stamp Act as’amended in all the other States, States. 
except Jammu & Kashmir, where there is no 
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apart) if it be proved that he knew that the animal which caused the damage 
had a vicious propensity. 

The greatest complexity has arisen in this branch of the law from the need 
to place every animal into one or other category by judicial decision. Thus, 
the elephant and the monkey have been held to be ferae naturae while the 
camel and the bull are mansuetae naturae. Once it be established that a parti- 
cular species is ferae naturae it will not exempt the defendant from liability 
simply to show that the particular animal was more or less tame (see Behrens 
v. Bertram Mills Circus, Ltd, [1957] 1 All E.R. 538). 

The Goddard Committee on the Law of Civil Liability for Damage done by 
Animals (Cmd. 8746) reported in 1953. In para. 2 the Committee recommend- 
ed the abolition of the scienter rule: ‘‘This branch of the law, which is very 
ancient, grew up at a time when the action of negligence was in its infancy. In 
our opinion this latter action has so developed in modern times as to render 
the distinction unnecessary We propose that it should be abolished and that 
(subject to the law of cattle trespass which we next consider) liability for the 
acts of every class of animal should be based on negligence’’. 

Professor A.L. Goodhart, however, felt obliged to dissent from this recom- 
mendation. In his view the owner of, for example, a tiger created a particular 
risk for his own purposes and if the animal escaped and did damage he should 
be held liable in all circumstances and without reference to the principles of 
negligence. He did not regard the law as being in need of revision, particu. 
„larly when one had in mind that in the previous sixty years only two cases con- 
cerning wild animals had come before the Courts. 

The majority view was, however, a compelling one and'the Committee argued 
that the abolition of the ancient distinction between animals ferae natwrae and 
those mansuetae naturae need not result in any practical diminution of an 
owner’s responsibility for a dangerous animal ‘‘because the degree of cara 
which must be exercised in the keeping of an animal will depend on its nature 
and will obviously be far higher in the case of a tiger than of a dog. Lord 
Macmillan in Donoghue v. Stevenson ({1932] All E.R. Rep., at p. 26) refers to 
the case of dangerous chattels as a special instance of negligence where the law 
exacts a degree of diligence so stringent as to amount practically to a guarantee 
of safety. We see no logical ground for distinguishing between animals and 
other chattels in this respect’’. 

It may be noted that the scienter rule formerly applied in cases of sheep- 
worrying. The common law held that it was not in the nature of % dog to 
attack sheep or cattle and it was, accordingly, necessary in all cases to prove 
scienter. This position was altered, however, by the Dogs Act, 1906, s. 1(J), 
which rendered the owner of a dog liable in damages for injury done to cattle 
by that dog without any necessity for the plaintiff to prove a vicious propensity, 
the defendant’s knowledge of that propensity or any negligence on the defen- 
dant’s part. The word cattle in this context includes horses, mules, asses, sheep, 
goats, and swine together (by virtue of the Dogs (Amendment) Act 1928) with 
domestic fowl, turkeys, geese, guinea fowl, ducks and pigeons. 

Cattle irespass-—Cattle trespass is óne of the oldest grounds of liability 
known to English law. Stated briefiy, the law provides that the owner of an 
animal, which strays on to land of another and does damage there, is liable for 
that trespass and for its ordinary consequences, .No issue as to the existence 
of negligence arises. It was formerly thought that the action of cattle tres- 
pass was not available in respect of personal injuries (see the Goddard Com- 
mittee Report, para. 3) but in Wormald v. Cole (({1954] 1 All E.R. 683) it 
was held that no such limitation existed. 

The word ‘‘cattle’’ in this context refers to the animals formerly comprehended 
in the law French term ‘‘avers’’, that is, oxen, cows, sheep, goats, pigs, horses 
and poultry. In more recent times tame deer have been added to „the list (sea 
Brady v. Warren [1900] 2 I.R. 632). 
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The Goddard Committee reported in favour of preserving the action of cattle 
trespass. At para. 3 they said: ‘‘At one stage of our deliberations a majority 
of the Committee were of opinion that the action should be abolished and that 
liability for damage done by trespassing cattle should be dealt with under the 
general law of negligence. On further consideration, however, and in view of 
the strongly expressed opinion of the National Farmers Union, we have come to 
the conclusion that the action should remain substantially as at present’’. - 

The Committee’s reasons in this case are not altogether persuasive: ‘‘Thig 
class of liability is of interest only to farmers and landowners and the general 
public are not affected thereby. The evidence satisfied us that the general inci- 
dence of liability is well understood by the former class who are in favour of 
the law as it stands. We are satisfied that questions of liability in this class 
of case, which usually only involve comparatively small sums, are generally 
settled amicably, and to introduce the necessity of an allegation of negligence 
would promote rather than discourage litigation’’. 


The argument that the strict liability imposed by the law of cattle trespass 
simplifies the plaintiff’s task has been described as more theoretical than real, 
In a dissenting note to the Goddard Committee Report Professor Glanville Wil- 
liams pointed out that the issue of negligence appearéd to be capable of arising 
in most cases of cattle trespass and that if the escape was due to the unforseeable 
act of a stranger the defendant appeared to have a defence in cattle trespass as 
well as in negligence. 

Negligence—The third head. of liability rests on negligence. ‘‘Quite apart, 
from the liability imposed upon the owner of animals or the person having 
control of them by reason of knowledge of their propensities, there is the ordi- 
nary duty of a person to take care either that his animal or his chattel is not 
put to such a use as is likely to injure his neighbour—the ordinary duty to 
take care in the cases put upon negligence’’ (per Lord Atkin in Fardon v. 
Harcourt-Rivington [1932] All E.R., at p. 83). 

It certainly cannot be said, however, that to proceed in negligence is to avoid 
all pitfalls. 

In any action founded on negligence, it is, of course, necessary to show that 
a duty of care exists and is owed to the plaintiff. An action in the respect of 
damage done by an animal is no exception to this rule and the general principle 
calls for no further comment here. Where, however, an animal escapes to the 
highway . and does damage there, it seems that the law has gone a long way 
towards treating a special immunity for the animal’s owner. 

In Brackenborough v. Spalding Urban District Council ([1942] 1 All E.R. 
34) the House of Lords held that the occupiers of a market were under no duty 
to those visiting the market to ensure that the pens they provided made it im. 
possible for the livestock to escape. Five years later in Searle v. Wallbank 
({1947] 1 All E.R. 12) the House of Lords emphatically reaffirmed the ancient 
rule that the occupier of land is under no obligation to prevent his domestic 
animals not known to be dangerous from straying on to the highway. In that 
case, a horse had escaped to the highway where it injured a motor cyclist. No 
damages were recovered by reason of the rule. Another typical example is to ` 
be found in Wright v. Callwood ({1950] 2 K.B. 515). There a calf which was 
being driven into a farmyard was startled by an unexpected noise and bolted 
to the highway where it upset a cyclist. Again the Courts were unable to hold 
the defendant liable. From these cases it is quite clear that the common law 
imposes no duty on the occupier of land adjoining the highway to prevent 
animals escaping from it on to be highway. 

This principle, which may conveniently be thought of as the rule in Searle v. 
Wallbank, was established when the countryside. was largely unenclosed and 
many highways were little more than tracks between villages. In 1864 criminal 
liability was. introduced by the Highways Act of that year in order to cure the 
worst results òf the rule (see now s. 135 of the Highways Act 1959). Under 
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the statute, if any horses, cattle, sheep, goats or swine are at any time found 
straying or lying on or at the side of a highway their owner shall be guilty of 
an offence. The penalty exigible, however, is five shillings an animal subject 
to a maximum of thirty shillings. Such a penalty prescribed in 1864 hardly 
seems adequate now. Sir Carleton Allen speaks of ‘‘one offender—a serious 
menace to his neighbourhood—with 84 convictions punishable each time with five 
shillings only” (Law in the Making (5th edn.); p. 280). 

Perhaps even more remarkable than the inadequacy, of the penalty is the 
anomaly created by Parliament in creating criminal liability in circumstances 
in which a person seriously injured would have no civil remedy. This position 
was illustrated in Heaths Garages, Lid. v. Hodges ({1916-17] All E.R. Rep. 
358). The rule has been said to be subject to three exceptions. First, there is- 
‘fan exceptional class of case, where the animal in question is known to have 
such characteristics as to impose upon its owner a duty to take steps to prevent 
it from endangering the public by getting on to the highway and there exhibiting 
its characteristics to the danger of users of the highway’’ (per Lord Evershed 
M.R., in Brock v. Richards [1951] 1 All E.R. 261). 

Secondly, the rule may not apply to cases in which there is an escape of 
animals to the highway in such numbers as to cause an obstruction. The logic 
of this exception is suspect, however, as a single cow may be as much an obstruc- 
tion as a herd of twenty and an action which looks first to the obstruction of 
the highway sounds in nuisance rather than negligence. 

The third exception has been thought to arise from the case of Deen v. Davies 
({1935]) All E.R. 9). In that case, the defendant had ridden his horse to 
town and then left the animal insecurely tethered while he transacted some 
business. The horse escaped and set out for home, but while on the way it 
injured the plaintiff. The defendant was held liable. In Wright v. Callwood 
(supra) Lord Cohen remarked that the only explanation of Deen v. Davies was 
that the duty of those who bring animals on the highway is to take care that 
they do not injure others while they are there. It is a question of fact in each 
case whether the journey along the highway is ended and in Deen v. Davies it 
was open to the Court to decide that the journey had not ended. If Lord 
Cohen’s explanation be accepted Deen v. Davies cannot be regarded as an ex- 
ception to Searle v. Wallbank. The reverse is true and Deen v. Davies is an 
illustration of the general application of the principles of negligence to which 
Searle v. Wallbank is itself the exception. 

Some Redent Cases—In the last two years these principles have been be- 
fore the Courts on a number of occasions. In Gomberg v. Smith ({1962] 1 
All E.R. 725) the plaintiff was driving his van when he struck or was struck 
by a St. Bernard dog which, in the evidence of eye witnesses, ran across the 
road at tremendous speed. The plaintiff was slightly injured and the van 
damaged. At first instance the learned county court Judge held that the dog 
had escaped to the highway and that the case fell within the rule in Searle v. 
Wallbank with the result that the plaintiff could not succeed. 

The Court of Appeal reversed this decision, and held that the county court 
Judge had misdirected himself in saying that there was no evidence that the 
defendant brought or invited the dog on to the highway. This was what had 
happened and the defendant was liable accordingly on the principle in Deen v. 
Davies (supra) and Pitcher v. Martin ([1937] 3 All E.R. 918). The latter case 
concerned a defendant who while on the highway held her dog’s lead go loosely 
that the animal broke away from her control. The lead became entangled with 
the legs of the plaintiff, an elderly woman. The defendant was held liable for 
the injuries suffered by the pedestrian. 
. "The Court of Appeal’s finding that the defendant in Gomberg v. Smith had 

brought or invited his dog on to the highway was sufficient to dispose of the case, 
but the Court went on to consider whether the rule in Searle v. Wallbank applied 
with equal force to urban roads and whether in any event the ryle applied to 
dogs. S 
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The first point derived some support from Deen v. Davies where ‘‘the Court 
of Appeal in their judgment appear to have differentiated between a country road 
and a street in town in considering the question of liability. This has caused 
some uncertainty in the law (Goddard Committee Report, para. 5). The point 
commended itself, however, to Holroyd Pearce, L. J., in Gomberg v. Smith. He 
said({1962] 1 All E. R., at p. 729): “It may be argued that, in cities or very 
populous places, the damage from the escape of animals on to the highway from 
adjoining premises may, at least in some circumstances, be so great that it creates 
a duty of care on the owner under Lord Atkins’ principle to take precautions 
against that escape. 

In the question whether dogs were in any event within the rule in Searle v. 

_Wallbank, Holroyd Pearce and Davies, L.JJ., were prepared to hold that they 
were not. Harman, L.J., on the other hand said (at p. 731): ‘‘No distinction 
cau be made between urban and rural situations, nor between dogs and other 
animals’’, 

As noted above, these dicta were not necessary to the decision in Gomberg v. 
Smith and for that reason were of persuasive authority only. Indeed in EUis 
v. Johnstone ([1963] 1 All E.R. 286), the Court of Appeal refused to adopt 
them and held that there was not, in the absence of special circumstances a duty 
on the owner of a dog to prevent it straying on to the highway. 

The facts in that case were similar to those in Gomberg v. Smith and having 
decided that the case fell within the Searle v. Wallbank principle the Court 
endeavoured unsuccessfully to discover any special circumstances which might 
impose a duty of care on the defendant as envisaged by Lord Evershed, M.R., in 
Brock v. Richard (supra). Being unable to do so, the Court gave judgment for 
the defendant. The collision complained of, however, had occurred on a busy 
road, 140 feet from a bend where hedges obscured the entrance to the house and 
it is difficult to see why these factors should not have been special circumstances 
for the purposes of Lord Evershed’s formulation. Indeed Ormerod, L.J., ex- 
pressed the view that there might be circumstances other than circumstances 
peculiar to the animal itself which could give rise to a find of special circum- 
stances warranting a duty of care on the part of the owner of the animal and 
these might include. the topographical circumstances of the place where the acci- 
dent happened. One is left.to wonder whether the exception said to be esta- 
blished by Brock v. Richards is merely theoretical, in which case not one of the 
three so-called exceptions to the rule in Searle’ v. Wallbank is of any practical 
significance. 

The Fitzgerald Case—The recent cases become an unsatisfactory trilogy 
when one includes Fitzgerald v. E.D. and A.D. Cooke Bourne (Farms), Ad. 
({1963] 3 All E.R. 36). In that case the plaintiff was walking along an un- 
feneed public footpath which crossed the defendant’s land. Two unbroken 
thoroughbred fillies were depastured in the field and seeing the plaintiff they 
galloped up to her and pranced about her eventually knocking her down with 
the result that she sustained minor injuries and eventually a nervous break- 
down. At first instance the trial Judge held that the filly which knocked the 
plaintiff down had a malicious propensity to play which the defendants knew 
to be dangerous. Accordingly, he gave judgment for the plaintiff and awarded 
£500 damages. 

On appeal this decision was reversed. The Court of Appeal held that the filly 
in question was one of a class of animals mansuetae naturae and that in order to 
establish liability as for a dangerous animal on the ground of sctenter it must 
be shown that the propensity complained of was a dangerous one and known to 
the defendants. As the filly was merely indulging in a propensity to be play- 
ful and was not being vicious or hostile the claim based on scienter failed. 

The Court also held that the defendants were under no obligation to prevent 
their animals being on the highway and that as no real likelihood of injury which 
ought to have been foreseen by the defendants had been established, the claim 
in negligence also failed. 
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As mentioned above, the Court of Appeal in ENis v. Johnstone were unable 
to find special circumstances bringing that case within the exception spoken of 
by the Master of the Rolls in Brock v. Richards. In the Fitzgerald case the 
circumstances appear to have been almost precisely within the test Lord Ever- 
shed propounded. It is difficult to imagine that thoroughbred ponies with a 
propensity to play and prance about could be allowed safely on the highway and 
the risk is such that any reasonable owner would foresee it. The fact that the 
highway in question was a public footpath only cannot, in logic, affect the matter 
for, although the traffic on such routes is pedestrian only, it is the pedestrian 
who is particularly vulnerable to the kind of accident under consideration. 

On the other hand, however, it must be observed that although the Goddard 
Committee recommended the abrogation of the rule in Searle v. Wallbank and 
urged that liability in all cases should depend on negligence, they were quite 
clear that ‘‘this should not apply to the escape or straying on to such parts of 
a highway pass over any common, waste or unenclosed ground’’ (Report para. 
5). One thing is sure. The law relating to civil liability for damage done by 
animals remains in a far from satisfactory state—(D-.C. Hill). L.J. 


DIVORCE: CONNIVANCE 


Tre doctrine embodied in the maxim ‘‘once connivance, always connivance’? 
which rests upon certain dicta of the Lords who decided Gipps v. Gipps and 
Hume ((1964) 11 H.L. Cas., at pp. 18, 25 and 29) is not part of the Law of 
England. So the House of Lords held in Godfrey v. Godfrey, decided on July 
28, dismissing the husband’s appeal from a majority decision of the Court of 
Appeal ({1964] 2 All E.R. 72). The question in that case was whether a hus- 
band’s connivance at adultery by the wife was a bar to his obtaining a divorce 
in respect of the wife’s adultery with the same man at a subsequent date. At 
one time the view prevailed that connivance by a husband was always a bar to 
any subsequent proceedings against the wife founded on her later adultery with 
the same or any other man, the Courts regarding the conniver’s conduct as so 
disgraceful that he could not be heard to complain of that or any subsequent 
adultery. However, in view of more recent authorities, of which Gorst v. Gorst 
({1951] 2 All E.R. 956) is one, it must be accepted that in certain circumstances 
connivance may be regarded as spent so as to be no longer a bar to relief, Lord 
Reid, in Godfrey v. Godfrey (supra), agreed that connivance might cease to 
to be a bar: the question in each case was, first, whether the husband had truly 
repented and had done all in his power to repair the damage he had done and, 
secondly, whether in fact the effect of the connivance was spent before the adul- 
tery now complained of. The majority of the Court of Appeal was of opinion 
that such full and true reconciliation between the parties as would justify a 
finding of condonation was the only method by which connivance could be ter- 
minated. With that test the House of Lords did not agree, partly because it 
was misleading to seek an analogy with condonation, and partly because there 
may be other circumstances, such as lapse of time, or the lack of a causal con- 
nection between the connivance and the adultery which caused the connivance 
to be of no effect. While connivance may be regarded as spent even though it is 
not followed by a full reconciliation between the spouses, yet, as Lord Guest 
warned ‘‘if connivance might be spent by the withdrawal of consent inferred 
from an unsuccessful attempt at reconciliation, the defence of connivance could 
always be defeated by a letter from the conniver offering resumption of marital 
relations’’—D.J. 


JUDGMENT: REVISION OF TRANSCRIPT 


Berore a judgment of the Divorce Division is published, the transcript pre- 
pared by the official shorthand writer is submitted to the Judge.” The original 
wersion is, ex hypothesi, only a provisional one, awaiting the confirmation of the 
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Judge, and in the ordinary way is a document that is never published; what is 
published is the transcript as considered and approved by the Judge. In Brom- 
ley v. Bromley (The Times, July 21, p. 5) the Court of Appeal was invited to 
look at both the original version and the revised transcript of a judgment. This 
was an appeal against an order granting the husband a decree nisi of divorce 
on the ground of the wife’s cruelty. It was contended that the final edition of the 
judgment as revised by the Judge differed materially from the original version 
as submitted to him by the shorthand writer, and that the way in which in the 
original version the findings of fact were expressed ill accorded with the con- 
clusions at which the Judge ultimately arrived. The Court of Appeal refused 
to accept the invitation. To do so, as Willmer, L.J., pointed out, would open 
the door to similar applications in numerous appeals in the future. It was only 
in the very special circumstances of the present case that the copy of the trans- 
eript, showing all the Judge’s corrections, had been handed directly to the 
wife’s legal advisers. The learned Lord Justice added, however, that there 
might be circumstances in which it would be possible to go behind the official 
transcript, and he instanced a case in which it could be shown that the Judge 
had in substance rewritten his judgment so as to put a completely different com- 
plexion upon the questions in dispute. It appears that in that event the Court 
of Appeal may deem it proper to look at the transcript in the original form, 
provided the application is supported by cogent evidence from someone present 
at the trial, perferably independent, to show that the transcript as approved by 
the Judge is substantially different from what he actually said—L_J. 


REVIEWS. 


S. Row’s The Limitation Act. Vol. I. 6th edition by J.P. SINGHAL, Advocate, 
ALLAHABAD: Law Book Co., Sardar Patel Marg, Post Box No. 4. 1964. Roy. 
8vo, Pages 864. Price Rs, 50 for get in 2 Vols. 


Tue framework of the present commentary on the Limitation Act, 1963, which 
came into force on January 1, 1964, is based on the classic treatise of T.V. 
Sanjiva Row on the now repealed Indian Limitation Act of 1908. For facility 
of reference the editor has given comparative charts showing the sections and 
articles of the present Act corresponding to those of the old Act. The volume 
under review opens with a brief history of the law of limitation in India and 
deals with section 1 to article 55 of the Act. Every section and article of the 
Act is examined analytically, exhaustively and with great lucidity. After 
noting the old Jaw the scope and application of the section or article are con- 
sidered and then the entire relevant case law is discussed laying bare the basic 
principles underlying the various provisions of the Act. This edition maintains 
the high standard set by the original author and it will retain its place as a 
leading commentary on this important but difficult branch of adjective law. 


Law of Receivers. By P. S. ATCHUTHEN Pinal, M.A., M.D. and Puravoor 
M. KRISHNAN Narr, B.sc.. M.L. 2nd Edition by R. H. Pandia, Bar-at-Law. 
ALLAHABAD: Law Book Co., Sardar Patel Marg, Post Box No. 4. 1964. Roy, 
8vo. Pages 810. Price Rs. 30. 


Tre law in India relating to Receivers is inter alia contained in certain 
statutory provisions in the Specific Relief Act, 1877 and the Civil Procedure 
Code, 1908 but as these provisions in practice are found to be inadequate, the 
Courts in India invariably follow English precedents and practice consistent 
with the rules of justice, equity and good conscience. The authors have set 
forth the principles of law and practice of Receivers in India with a compara- 
tive reference to similar practice in England and America and has referred to, 
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a number of English and American decisions. The Indian case law which has 
built up the entire law on the subject is very exhaustively dealt with and the 
various facets of the law are presented in a clear, analytical and critical 
manner. This pioneer work which has supplied a long felt want for a com- 
prehensive and reliable work on the law of Receivers in India will be very 
useful to the Bench and the Bar. 


K. J. Atyer’s Manual of Law Terms & Phrases. 5th Edition by R. MITRA, 
Advocate. ALLAHABAD: Law Book Company, Sardar Patel Marg, Post Box 
No. 4. 1964. Roy. 8vo. Pages 668. Price Rs. 25. 


Tms 5th edition of a popular book which was originally designed on the 
lines of Stroud’s Judicial Dictionary and Wharton’s Law Lexicon adapts to 
Indian conditions a miscellany of law terms and phrases which lie embedded 
in statutes and which have received judicial interpretation. The author has 
also gathered together these law terms and phrases from law reports and other 
authorities. Many vernacular terms and phrases in different parts of the 
country are included and all these are explained with a brief exposition of 
the law under each title and whenever possible in the ipsissima verba of the 
judges. The present edition which retains all the features of the previous 
editions has been thoroughly revised, re-written and enlarged in the light of 
new statutory enactments and recent decisions. To add‘to its utility the book 
coutains foreign legal words, phrases and legal maxims with their meanings, 
This book will be of inestimable help to the Bench and the Bar as a handy 
book of ready reference. z 





Ballistic Firearms and Jurisprudence. By R. L. GUPTA. ALLAHABAD: Law 
Book Company, Sardar Patel Marg, Post Box 4. 1964. Roy. 8vo. Pages 324. 
Price Rs. 15. 


Te science of firearms is highly technical but an accurate knowledge of it 
is necessary whenever one has to deal with a crime involving the use of fire- 
arms, This book explains the forensic aspect of thé subject under such heads 
as markings of firearms and cartridges, identification of firearms, ascertain- 
ment of the range and time of the fatal shot, direction of firing and firearm 
wounds. A chapter is devoted to a detailed examination of the Indian Bx- 
plosives Act, 1884 and the Explosive Substances Act, 1908, in the light of 
decided cases. This handy manual which contains a lucid exposition of the 
science of forensic ballistics will be highly useful to the criminal lawyer, the 
expert witness and the Judges in dealing with cases where firearms are used for 
commission of crimes. 


The Hindu Marriage Act. By P. V. DEOLALKAR, M.A, LL.B., Advocate. 
Second Edition. 1964. ALLAHABAD: Law Book Co., Sardar Patel Marg, 
Post Box No. 4. Demi 8vo. Pages 347. Price Rs. 14. 


In this second edition of a book which has proved useful to the profession, 
the author has included a number of allied Acts like the Special Marriage Act, 
1956, Child Marriage Restraint Act, 1929, ete. and also the rules framed by 
all the different High Courts under the Act. In expounding the provisions 
of the Act the author has given the scope and object of each section and has 
explained it in the light of decided cases, both English and Indian. The 
author has moreover been at pains of setting ont the conflict of views of 
High Courts on certain points and has made suggestions for resolving the 
same, Like its previous edition this lucid and exhaustive exposition of the 
provisions of the Act will be of great help to the Bench and the Bgr 
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The Bombay Stamp Act. By Curnuspnar K. Vyas, B.A. LL.B., Advocate, 
AHMEDABAD: Gujarat Law House, Near Municipal Swimming Bath, Bhadra. 
Demi 8vo. Pages 190. Price Rs. 11. 


Arter the formation of the State of Gujarat, the Bombay Stamp Act, 1958, 
which was made applicable to the newly formed State, has undergone many 
amendments and the present book incorporates all these in the principal Act 
presented here. The author has explained the provisions of the Act in the 
light of decided cases and to make his book more useful he has included all 
the important notifications and remissions as well as rules made under the Act. 
This book which deals with an Act of every day. reference will commend itself 
to the profession. 


Sastri’s Societies Registration Act. Fourth Edition by R.B. Serm and S.K. 
AGRAWAL, Advocates. ALLAHABAD: Law Book Co., Sardar Patel Marg, Post 
Box No. 4. 1964. Pages 270. Price Rs. 10. j 


Tuts fourth edition of a popular handbook on the Societies Registration Act, 
1860, has been thoroughly revised and enlarged and the case law bearing on 
the subject is brought up to date. The amendments made by the various State 
legislatures are given in an appendix and are also referred to in the com- 
mentary in appropriate places. As the Act is based on the English Literary 
and Scientific Institutions Act, 1854, English decisions are referred to and 
liberal extracts from these as well as Indian decisions are given. This lucid 
and compréhensive exposition of the law contained in the Act will be of much 
use to those interested in the Act and the administration of its provisions. 


Powers of Attorney Act. By R. O. Qurra. Senior Advocate, Supreme Court, 
ALLAHABAD: Law Book.Company, Sardar Patel Marg, Post Box No. 4. 1964. 
Demi 8vo. Pages 120. Price Rs. 6. 


Tris is a commentary on the provisions of the E attorney Act, 
1882. The relevant case law bearing on the subject is adequately dealt with 
and various topics arising therefrom are discussed, such as, the capacity of 
donor and donee of a power-of-attorney, classes of power-of-attorney, ratifica- 
tion and revocation of authority, foreign power-of-attorney and indemnity of 
attorney. To add to its utility the book also contains model forms of different 
types of power-of-attorney which will be useful not only to the woe but also 
to the layman. 


Tenancy Law for our Jawans oes Maharashtra. By D. M. PARULEKAR, 
Advocate, Supreme Court. Bompay 71: 1, ‘Laxmi’, 6th Road, Chembur. 
Price Re. 1. 

Tars brochure lucidly explains the salient features of Mah. Act XXXIX of 
1964, which by amending the Bombay Tenancy and Agricultural Lands Act, 
1948, and other two similar Acts, safeguards the interest of such agriculturiats 
as have joined the armed forces or who intend to join the same. 


4 
> 


THE 
BOMBAY LAW REPORTER 


REPORTS 


EDITOR : 


MANHAR RATANLAL VAKIL, Ba, LLB., 
i BARRISTER-AT-LAW. 


Vol. LXVI—1964. 


BOMBAY: 
THE BOMBAY LAW REPORTER OFFICE 
_ Kaisuna Manat, 68 Marine Drive. 


[AU Rights Reserved | 


JUDGES OF THE HIGH COURT. 


Chief Justice : 


THe Hon’ste Mr. H. K. CHAINANI. 


Puisne Judges : 


THE Hon’sin Mp. Y. S. TAMBE. 


S. P. Korvat. 

N. A. Mopy 

V. M. Tei 

D. V. PATEL. 

V. S. Desar. 

K. K. Desar. 

V:A. Narr. 

N. L. ABHYANKAR. 

M. G. CHITALE. 

Y. V. CHANDRACHUD. 

D. G. PALEKAR. 

R. M. KANTAWALA. 

V. G. WAGLE, 

H. R. GOKBALE 

L. M. PARANJPE. 

V. D. TULZAPURKAR (Appointed on December 21, 1963), 
B. D. Bat (Appointed on April 2, 1964). | 


TABLE OF CASES REPORTED. 


CIVIL 
Abdul Mahomed v. Peter D’Mello, 66 Bom. L.R. 
-———_~—-Satar v. The State, 66 Bom. L.R. wei re 
Abdulla Alimohamed v. Union of India, 66 Bom. L.R. 
Ahmed Abdul v. H. K. Sehgal, 66 Bom. L.R. 
Aninha D’Costa v. Parvatibai, 66 Bom. L.R. ... 
Awantikabai Dinkar v. V. T. Jagtap, 66 Bom. L.R. F 
Azimshah Hydershah v. Maharashtra Revenue Tribunal, 66 Bom. L. R. 
Badat & Co. y. East India Trading Co., 66 Bom. L.R. we 
Bank Silver Co. v. Employee’s State Insurance, 66 Bom. L.R. 
Batu Lalu Patel v. P. S. Malvankar, 66 Bom. L.R. 


Bhikusa Yamasa Kshatriya v. Sangamner Akola Bidi Kamgar Union, 66 Bom. L. R. (5. c) 


Bombay Gas Co. v. R. N. Kulkarni, 66 Bom. L.R. 

C. K. Iypunny v. R. N Kulkarni, 66 Bom, L.R. ask 
Champaklal Chimanlal v. The Union of India, 66 Bom. L. R. 
Chapsibhai Dhandjibhai v. Purushottam, 66 Bom. L.R. 

Chhotelal Verma v. Nagpur Corporation, 66 Bom. L.R. 

Collector of South Satara v. Laxman, 66 Bom. L.R. ‘ie ae 
Consolidated Foods Corporation v. Brandon & Co., 66 Bom. L.R. 


Dattatraya Krishna v. Jairam Ganesh, 66 Bom. L.R. 
——__-—Narayan v. Dattatraya Krishnaji, 66 Bom. L.R. 

Deolal Sitaram v. K. M. Galat Patil, 66 Bom. L.R. . “a 
Dhondu Shamrao v. Maharashtra Revenue Tribunal, 66 Bom. L. R. 
Eknath Shankar v. Gorakh Krishna, 66 Bom. L.R. ... as 
Ganesh Narayan v. Commissioner, Nagpur Division, 66 Bom. L. R. 
General Manager, B.E.S.T. Undertaking v. Mrs. Agnes, 66 Bom. L.R. 
George Fernandes v. The State of Maharashtra, 66 Bom. L.R. z 
Ghosh (0.K.) v. E. X. Joseph, 66 Bom. L.R. ... sie 
Gopal Ramji v. Returning Officer, 66 Bom. L.R. 


Gordhandas Hargovindas v. Municipal Commissioner, 66 Bom. L. R. gas 


Guramma Chanbasappa v. Mallappa, 66 Bom. L.R. ... R 
Haribhau Nana v. Maharashtra Revenue Tribunal, 66 Bom. T. R. 
Hotel Mazdoor Sabha v. N. J. Alvares, 68 Bom. L.R. i 

In the matter of Sholapur Spinning & Weaving Co., 68 Bom. L. R.. 


Indian Coffee Workers Co-operative Stores v. Mrs. Bachoobni, 66 Bom. oe 


Iypunny (C.K.) v. R. N. Kulkarni wis 

Jagdish Chandra Gupta v. Kajaria Traders, 66 Bom. L. R. 

Josephine Mathew v. Sowr Langdya, 66 Bom. LR. ... . 

Kamani Engineering Corporation v. Societe De Traction, 66 Bom. L. R. 
Kesheoraj Deo Sonsthan v. Bapurao Deoba, 68 Bom. L.R. 
Khandchand Pokardas v. Harumal, 66 Bom. L.R. 

Lachman Utamchand v. Meena, 06 Bom. L.R... _ 

Laxman Purushottam v. The State of Bombay, 66 Bom. L. R. 


Laxmikant Bhaskar v. Vinayakrao, 66 Bom. LR. ss sti bii 


M. P. Patil v. D. R. Khanna, 66 Bom. LR. ... 
Madhavrao Tatyasaheb v. The Collector, 66 Bom. L. R. 
Mahendra Manilal y. Sushila Mahendra, 66 Bom. L.R. 
Manik Sadashiv v. Krishnabai Kisan, 66 Bom. L.R. ... 
Manohar Ramchandra v. G. S. Solanke, 66 Bom. L.R. 
Miss Aninha D’Costa v, Parvatibai, 66 Bom. L.R. 
Mohamed Zafrul o. Birendra Lall, 66 Bom. L.R. sas 
Mohanlal Keshavji v. Mrs. Rose Theresa, 66 Bom. L.R. 


Motor Transport Controller v. Provincial Rashtriya Motor Kamgar ‘Union, 


66 Bom. L.R. 
National Machinery Manufacturers Ltd. v. P, D. Vyas, 66 Bom. L.R. 
New Asiatic Insurance v. Pesumal, 66 Bom. L.R. a ies ss 
O. K. Ghosh v. E. X. Joseph, 66 Bom. L.R. das Ses wat 


(0.65.) ... 


S.C.) 


r ) 


(S€) 


(O.C.J.) ... 
Corporation, City of Nagpur v. Nagpur Handloom Cloth Market, 66 Bom. L.R. (8.C.}) ... 


(F.B.) 


(S.C.) 
(8.C,) 


(S€) 
(S.C) 


(O.C.J.) L.. 
(O.C.I.) ... 


t.. 


(S.C.) 


(0.0.) <.. 


(S.C.) 
(S.C.) 


(0.05.) <.. 


(S.C.) 


(O.C.J.) ... 
(OCT) x 


(S.C.) 


(0.C.J.) ... 
(S.C.) ... 


(3.€,9 


x THE BOMBAY LAW REPORTER. l [YOL LXVI. 

















: PAGE 
Panna Lal v. State, 66 Bom. I.R. bine de wie Sa oe e. (8C.) 1. 100 
Patil GLP.) vo. D. R. Khanna, 66 Bom. L.R. = aes wt we (O.C.3.) 0. 778 
Popat Raghu Patil v. Damu Shankar, 66 Bom. LR, $53 is Ss we T 
Raghunath Keshava v. Ganesh Balkrishna, 66 Bom. L. R. gear dd - (S. © Ja 382 
Rai Sahib Ramdayal Ghasiram Oil Mills v. Labour arene Tribunal, 60 Bom. L.R(S.C.) 98 
Raichand Amulakh v. Union of India, 66 Bom. L.R. , A we (B.C) ... 315 
Raizada Topondas v. Gorakhram Gokalchand, 66 Bom. L. R. av w (8.C.) ... 106 
Rajubhai Abdul v. Vasudco, 66 Bom. LR. SE ads a we (S.C.}) ~- 210 
Rajpati Sudama v. Taj Mohamed, 66 Bom. L.R. a ap aie sii see as -Da8 
Rambhau Ganpat o. Bhau Tatyaba, 66 Bom. L.R. ... aa aaa see A iei 1 
Ramchandra Dhondu v. Vithaldas. 66 Bom. LR. ‘oa se ias isis us 277 
Rambux v. Champabai, 66 Bom. L.R. ae aa a a (S.C) a 486 
Ramdas Chimna v. Prahlad Deorao, 66 Bom. L.R. : Ms vw. 499 
Ramdayal Ghasiram Oil Mills v. Labour Appellate Tribunal, 66 Born. LR (S.C) 0. 98 
Ramrao Jankiram v. The State, 66 Bom. LR. _ tee Pre wee aw. (8.C.) 0. 7 84 
Ranade (S.N.) v. The Union of India, 66 Bom. L.R. se vw. (S.C) 0. 187 
Rao Saheb Mohanlal Keshavji v. Mrs. Rose Theresa, 66 Bom. L. R.. we (0.C.J.) 746 
S. H. Motor Transport Co. v. Motilal Hiralal, 66 Bom. L.R. . s ii wea .. =: 588 
S. N. Ranade v. The Union of India, 66 Bom. LR. ... (S.C) an 187 
Secondary School Certificate Examination Board v. Pratibha, “66 Bom. L. R. es .. 369 
Shiramabai Bhimgonda v. Kalgonda, 66 Bom. L.R. .. ou. eG fash. SBI 
Sholapur Spinning & Weaving Co. Ltd. In the Matter of, 66 Bom. L. R. (0.C.J.) ... 783 
Shri Kesheoraj Deo Sanshtan v. Bapurao Deoba, 66 Bom. LR. ... Sai ii w=: S19 
Societe De Traction etc. v. Kamani Engineering, 66 Bom. L.R. ... w (8.C.) ... 392 
State v. Mishrilal Tarachand, 66 Bom. L.R. igs ae 2 eee (B.C). 25 ae 
State of Maharashtra o. Bennet Coleman & Co. 66 Bom. L. R. ats we (OCI) 0 147 
Town Municipal Committee v. Ramchandra, 66 Bom. L.R. isi < (S.C) .. 492 
Vasudev Gopalkrishna v. Board of Liquidators, 866 Bom. LR. PA e. (S.C.) oo... 208 
Vithoba Maruthi v. S. Taki Bilgrami, 66 Bom. L.R. See és ids we 426 
Zadba Sadashiv v. Maharashtra Revenue Tribunal, 86 ‘Bom. L. R. A. Tag m ATA 
CRIMINAL 
Bhausa Hanmantsa v. State, 66 Bom. LR. ... SA ipa es a os B62. 
Godavari Shamrao v. The State, 66 Bom. L.R. oes eas ow (S.C) 1. 458 
Gorakh Tulji v. The State of Maharashtra, 66 Bom. L. R.. ase se ee see rs.) 
Jamnabai Purshottam v. State, 66 Bom. L.R. tet gsi di vee a w= BAL 
Lalji Haridas v. State, 66 Bom. L.R. i ii z (S.C.) ... 460 
Manibhai Tulsibhai v. Municipal Corporation, 66 Bom. LR. jee sae ots we OTT 
Mayer Hans v. State, 66 Bom. L.R. a vs oes oy he ve 282 
Narayandas Kedarnath v. The State, 66 Bom. LR. aus ae ade sei cdi tas 17 
Pheroze Jehangir v. Mrs. Roshan Jal, 66 Bom. L.R. ... ols con a aie ws 225 
Ramnarayan Mor v. State, 66 Bom. L.R. Sie one se ssi we (S.C) a. TIA 
Sharnappa Mutyappa v. State, 66 Bom. L.R. _ a a ww (S.C.) 1... 230 
Sohanlal Pahladrai o. State, 66 Bom. L.R.  ... ae awe aes ees a . 858 
Soni Vallabhdas Liladhar v. Asst. Collector... eas aie tsi we (3.C.) ...: 482 
State v. Atmaram Mahadeo, 66 Bom. L.R. °-... e ri we tee is < 356 
v. Drupati Sahijising, 66 Bom. L.R. nas aed fe wee kap ane .. 281 
v. Ghoreishi (Qureshi), 66 Bom. L.R. set dae tas ade ia was a. 216 
v. Jagatsing Charansing, 66 Bom. L.R. ... aus one P we (S.C) .. 244 
—-~ v. Kuppuswamy Murgesh, 66 Bom. L.R. ... Tb Peeks Fads Sak ete ii 5 
v. Shankar Dnayanoba, 66 Bom. LR. < s sis as ee pas we 446 
—— v. Sheoshankar, 66 Bom. L.R. thee awe ea ie ie nis we 4TG 
v. Sheshappa Dudhappa, 66 Bom. L.R. van Hees = bie ste ... 280 
——— v. Vijaysingh Dinkarrao, 66 Bom. L.R. ... in aie ane si 42 
State of Maharashtra v. Syndicate Transport Co., 66 Bom. LR. eee bid sus .» 197 
Vallabadas Liladhar v. Assistant Collector, 66 Bom. L.R. ...  .«. aa (S.C)... 7482 
Vishnupant Atmaram v. Shantabai, 66 Bom. LR. n. si tee “at we THI 
Vislivamohan Raghuvirprasad v. Mahadu Dalpat, 66 Bom. LR... Me cave s 8 


ries Esmail v. State, 66 Bom. L.R. see Ps dee TT wee ss <. 8621 
> —_—_——_-- tte GRBs cea j 


The 
Bombay Law Reporter. 


REPORTS. 
APPELLATE CIVIL. 


Before the Hon’ble Mr. H. K. Chainant, Chief Justice, and Mr. Justice Kotwal. 


RAMBHAU GANPAT SUTAR v. BHAU TATYABA PATOLE.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sec. 33B—Extent 
of leased land to be awarded to landlord under s. 33B how to be determined. 


In determining the extent of the leased land of which a landlord can be awarded 
possession under s. 33B of the Bombay Tenancy and Agricultural Lands Act, 1948, 
the area of all the other lands, if any, personally cultivated by the landlord and the 
area of all the other lands, if any, held by the tenant for personal cultivation should 
be taken into consideration and the landlord should be awarded possession of so 

* much area of the land leased as would result in each of them holding thereafter, so 
far as possible, equal areas of lands for personal cultivation. 


« One Rambhau (petitioner) was a certificated landlord and Bhau Tatyaba 
(opponent No. 1) was an excluded tenant of certain lands admeasuring 837 
gunthas out of a total holding of the landlord of 3 acres and 184 gunthas. 
The total holding of opponent No. 1 was 7 acres and 344 gunthas. The peti- 
tioner applied for possession of the 37 gunthas under s. 33B read with s. 29(2) 
of the Bombay Tenancy and Agricultural Lands Act, 1948. The Additional 
Mamlatdar at Khed awarded possession of the entire lands to the petitioner. 
An appeal by opponent No. 1 to the Assistant Collector, Junnar Prant, Khed, 
was dismissed. Opponent No. 1 then filed a revision application before the 
Maharashtra Revenue Tribunal, Poona, which modified the orders of the lower 
Courts to the extent that the petitioner was entitled to restoration of one-half 
area of the leased lands and opponent No. 1 was to retain the remaining half 
portion of the lands, 

The petitioner applied to the High Court under art. 227 of the Constitution 
of India to quash the order of the Tribunal. 

Before the application came on for hearing, a Full Bench of the Maharashtra 
Revenue Tribunal at Bombay composed of J. R. Dhurandhar, President, and 
U.M. Mirchandani, B.A. Bhonsale and P.B. Patil, Members, by its judgment 
dated July 9, 1963, inter alia held that: 

“Under s. 38B(5)(b) the division of the land, if any, should be in such manner as 
would result in both the landlord and the tenant to hold an equal area for personal 
cultivation. For this purpose the other land held by either must be taken into account 
in calculating the area in the possession of either.” 

In the course of its judgment the Tribunal observed as follows :— 

“Coming to s. 33B(5)(b) of the Tenancy Act, the words used in the clause are 
plain and unambiguous, The opening part of sub-s. (5) states that the right of a cer- 
tificated landlord to terminate a tenancy shall be subject to the restrictions specified in 
cls. (a) to (e). Clause (b) comprises one of the said restrictions. It provides that the 
landlord shall be entitled to terminate the tenancy and take possession of the land 
leased, but that to the extent only of so much thereof i.e. out of the land leased, as 
would result in both the landlord and the tenant holding thereafter i.e. after the termi- 


*Decided, August 30, 1963. eee Civil Applications Nos. 380 and 541 of 1963), 
Application No. 275 of 1963 (with ial Civil ò 
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nation of the tenancy and taking possession thereof, in the total an equal area for per- 
sonal cultivation. After the termination of the tenancy of the land leased, the clause 
does not refer to the leased land but refers to the holding or the entire land held by 
both the landlord and the tenant for personal cultivation. The definition of the expres- 
sion ‘to hold land’ given in s. 2(6c) of the Tenancy Act relates to ss. 32A, 32B, 34 and 
35. Section 33B is not referred to therein. But s. 2(21) provides that words and expres- 
sions used in the Act but not defined shall have the meaning assigned tc ‘them in the 
Bombay Land Revenue Code, 1879, and the Transfer of Property Act, 1882, as the case 
may be. Section 2(11) of the Bombay Land Revenue Code defines the expression to 
‘hold land’ as meaning to be lawfully in possession of land, whether such possession is 
actual or not. Holding in this sense may be holding ‘as an owner or a tenant’, It may 
consist of the leased land and other land held by the landlord and the tenant. It is 
only qualified by the words ‘for personal cultivation.’ No other inference can, there- 
fore, be drawn by the fact that s. 383B(5)(b) has not been inserted in the definition 
in s. 2(6c) of the Tenancy Act. The meaning of s. 33B(5)(b) is made clear by the 
use of the words ‘but to the extent’ and ‘total an equal area’, The extent implies the 
limit of the holding which the word ‘total’ which means aggregate, indicate that the 
holding may consist of heterogeneous component parts. Furthermore sub-s. (1) of s. 
33B starts with the non-obstante clause ‘notwithstanding anything contained in s. 31, 
31A or 31B’. It clearly means that the provisions of s. 38B which provide that half the 
Jand leased would be left with a tenant will not apply. Section 31B contains inter alia 
the following restrictions on the termination of a tenancy. They are: (1) half the land 
must be left with a tenant, and (2) no fragment to be divided and there should be no 
contravention of the Bombay Prevention of Fragmentation and Consolidation of Hold- 
ings Act, 1947. Both these restrictions are superseded by the provisions of cl. (b) of 
s. 33B(5). The first part of the clause provides that both the landlord and the tenant 
would hold equal areas in total for personal cultivation, and that the Bombay Preven- 
tion of Fragmentation and Consolidation of Holdings Act would not operate as a bar 
to the distribution. An attempt was made to refer to the Statements of Objects and 
Reasons underlying the Maharashtra Act IX of 1961 which inserted ss. 33A to 33C in the 
Tenancy Act. It would not be proper to refer to the said statement, particularly, in 
view of the fact that the history shows that cl. (b) of s. 38B(5) as it stood was 
altered in the passing of the Bill in Bombay Legislative Council. It is, therefore, clear 
that taking the plain and literal meaning of the words used in s. 33B(5)(b), there is 
not the least doubt that cl. (b) as it stood cannot have any other meaning but that after 
the termination of the tenancy both the landlord and the tenant should hold land for 
personal cultivation in equal area in total, taking into consideration the other land, 
if any, held by either of them for personal cultivation.” 


The application was heard. 


VY. M. Iimaye, for the petitioner. 

C. R. Dalvt, for opponent No. 1. 

R. G. Samant, appeared with the leave of the Court. 

V. 8. Deshpande, Assistant Government Pleader, for opponent No. 3. 


CHAINANI C. J. The common question of law, which arises in these three 
petitions Nos, 275, 380 and 541 of 1963, is about the interpretation of cl. (b) 
in sub-s. (5) of s. 33B of the Bombay Tenancy and Agricultural Lands Act, 
1948. This clause is in the following terms: 

“The right of a certificated landlord to terminate a tenancy under this section shall 
be subject to the following conditions, that is to say,—... 

(b) The landlord shall be entitled to terminate a tenancy and take possession of 
the land leased but to the extent only of so much thereof as would result in both the 
landlord and the tenant holding thereafter in the total an equal area for personal cul- 
tivation—the area resumed or the area left with the tenant being a fragment, notwith- 
standing, and notwithstanding anything contained in section 31 of the Bombay Preven- 
tion of Fragmentation and Consolidation of Holdings Act 1947.” 
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Two different views in regard to this clause have been taken by members of 
the Bombay Revenue Tribunal. One view is that under this clause the land 
leased must be divided in equal portions between the landlord and the tenant 
without taking into consideration the other lands, if any, held by the land- 
lord or the tenant for personal cultivation. The other view is that the land- 
lord. has to obtain from the tenant so much portion of the leased land as would 
make the total area under his personal cultivation equal to the total area under 
the personal cultivation of the tenant. In calculating the total areas, held by 
the landlord and’ the tenant, the other lands personally cultivated by them 
should also be taken into consideration. The latter view has been taken by a 
Full Bench of the Bombay Revenue Tribunal. 


In order to decide which of these two views is correct, it is necessary to refer 
to other relevant provisions of the Act. Section 31 enables a landlord to ter- 
minate the tenancy of any land and to make an application for possession of 
the land if he requires the land bona fide for personal cultivation. Section 
31A states that the right of a landlord to terminate a tenancy for cultivating 
the land personally under s. 31 shall be subject to the conditions specified in 
this section. Section 31B is in the following terms: 

“In no case a tenancy shall be terminated under section 31— 

(1) in such manner as will result in leaving with a tenant, after termination, less 
than half the area of the land leased to him, or 

(2) in such a manner as will result in a contravention of the provisions of the 
Bombay Prevention of Fragmentation and Consolidation of Holdings Act, 1947, or in 
making any part of the land leased a fragment within the meaning of that Act, or...” 
Section 88C states that save as provided by ss. 33A, 33B and 33C nothing in 
ss. 82 to 32R shall apply to lands leased by any person if such land does not 
exceed an economic holding and the total annual income of such person in- 
cluding the rent of such land does not exceed Rs. 1,500. Sections 33A, 33B 
and 33C were inserted ‘in the Act by the Bombay Tenancy and Agricultural 
Lands (Amendment) Act, 1960, (Maharashtra Act IX of 1961). The head- 
ing of these sections is ‘‘Termination of tenancy by landlords, and purchase 
by tenants, of lands to which section 88C applies.’’ Section 33A defines a 
certificated landlord to mean a person who holds a certificate issued to him 
under sub-s. (4) of s. 88C and an excluded tenant to mean a tenant of any 
land to which ss. 32 to 832R do not apply by virtue of sub-s. (J) of s. 88C. 
Sub-section (J) of s. 38B provides that notwithstanding anything contained 
in ss. 81, 31A or 31B a certificated landlord may, after giving notice and 
making an application for possession as provided in sub-s. (3), terminate the 
tenancy of an excluded tenant, if the landlord bona fide requires such land 
for cultivating it personally. Section 31B is, therefore, expressly not made ap- 
plicable to applications under this section. Sub-section (2) states that a 
notice may be given and an application may be made by a certificated land- 
lord, notwithstanding that in respect of the same tenancy an application of 
the landlord made in accordance with sub-s. (2) of s. 31 was pending on the 
date of the commencement of the Amending Act of 1960, February 9, 1961, 
or notwithstanding that such application had been rejected by any authority 
before this date. Sub-section (5) states that the right of a certificated land- 
lord to terminate a tenancy under this section shall be subject to the conditions 
specified in cls. (a), (b) and (c) of this sub-section. Clause (a) provides 
that if a landlord has already obtained possession of part of the land for culti- 
vating it personally under s. 31, the tenancy in respect of the remaining land 
left with the tenant shall not be liable to be terminated under sub-s. (I). 
Clause (b) has been quoted by me above. We are not concerned with el. (c). 
Sub-section (7) states that if, in consequence of the termination of the tenancy 
under this section, any part of the land leased is left with the tenant, the rent 
shall be apportioned in the prescribed manner in proportion tothe area of 
the land so left with the tenant. 
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The question now to be considered is: What is the extent of the land to 
which a landlord is entitled, if he succeeds in proving that he requires the 
land bona fide for personal cultivation. The key words in cl. (b) are ‘‘hold- 
ing thereafter in the total an equal area for personal cultivation.’ The words - 
tin the total” clearly indicate that the Legislature intended that the entire 
holdings of the landlord and the tenant should be taken into consideration. 
It hag been urged by Mr. Dalvi that where a tenant is in possession of more 
_ than one land, a question will arise whether the landlord is to be given pos- 
session of half of each land or whether it would be sufficient if he is given 
possession of lands, which are equal in area to half the area of all the lands 
leased to the tenant. He has therefore urged that the words ‘‘in the total” 
have reference to the lands leased. These words would, however, be meaning- 
less, when only one land has been leased. Section 31B, which had been en- 
acted several years earlier, contains the words ‘‘half the area of the land 
leased’’. These words have been judicially construed to mean half the area 
of the lands leased, where more than one land has been leased. Consequently, 
if the intention of the Legislature was that the landlord and the tenant should 
hold an equal area out of the land leased, it was not necessary to use the words 
‘Cin the total’’, because the object could have been achieved by merely stating 
“holding an equal area out of the land leased.” The words ‘‘in the total’’ 
have, therefore, been used for a different purpose. This is also suggested by 
the following words ‘‘for personal cultivation”. As an application under this 
section can only be made on the ground that the land is required for personal 
cultivation, it would not have been necessary to use the words ‘‘for personab 
cultivation’’ in cl. (b), if the intention had been that the leased land alone 
should be taken into account. The words ‘‘in the total’? mean in the aggre- 
gate and read along with the words ‘‘holding thereafter’’ and ‘‘an equal area 
for personal cultivation’’ they make it clear that what the draftsman had in 
mind is that after the termination of the tenancy the aggregate area of the 
lands personally cultivated by the landlord should be equal to the area of the 
lands under the personal cultivation of the tenant. 

Sub-section (J) of s. 38B states that a tenancy may be terminated under 
this section notwithstanding anything contained in s. 31B, which provides that 
in no case a tenancy shall be terminated under s. 31 in such manner as would 
result in leaving with the tenant less than half of the area of the land leased 
to him. In other words, a tenancy may be terminated under s. 33B so as to 
leave with the tenant less than half the area of the land leased. The language 
used in el. (b) of sub-s. (5) is also materially different from that employed 
in s. 31B. If the intention had been that the land leased should be divided 
equally between the landlord and the tenant, the application of s. 31B would 
not have been excluded. In that case it would have been sufficient to state in 
el. (b) ‘‘but to the extent only of half of such land’’ and it would not have 
been necessary to use the not easy to understand phraseology ‘‘but to the ex- 
tent only of so much thereof as would result in both the landlord and the 
tenant holding thereafter in the total an equal area for personal eultivation.’’ 
The Legislature obviously intended to bring about a different result and that 
is that in determining the extent of the land leased, of which the landlord can 
be awarded possession under s. 33B, all the lands held by the landlord and 
by the tenant for personal cultivation should be taken into consideration. 

The view, which we are inclined to take, might in some cases result in the 
landlord not getting possession of any part of the land leased or of the tenant 
being deprived of the whole land. This would, however, happen only if the 
difference in the area of the other lands held by the landlord and the area of 
the other lands held by the tenant is equal to or exceeds the area of the leased 
Jand. We cannot also say that this was not intended to happen, because the 
object of the Legislature clearly appears to have been to do justice to both the 
certificated» landlord and the tenant and to place them on an equal footing so 
far as possible. 
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Under cl. (a) of sub-s. (5) of s. 38B a landlord, who has already obtained 
possession of half of the land under s. 31, cannot obtain possession of any more 
land from the tenant. Under cl. (b) a landlord, whose application under 
s. 31 is pending or has been rejected, may, however, be able to obtain more 
than half of the land leased. Mr. Dalvi has urged that this could not have 
been intended. If that were so, cl. (J) in s. 31B would have been made appli- 
cable to applications under s.' 33B also. It seems that cl. (a) was enacted 
so that cases, which had already been finally disposed of and in which the land- 
lords had succeeded in obtaining possession of parts of the lands leased under 
s. 31,, should not be reopened. 

It has also been urged that in the view which we are taking it might be 
difficult to make adjustments, if a landlord has more than one tenant or if a 
tenant has more than one landlord. This would not justify our giving the 
section a meaning which it does not properly bear. It is also true that it would 
generally not be possible to bring about equality between a landlord and his 
tenant in regard to the extent of the lands personally cultivated by them, but 
the inequality between the two will be reduced. 

In our opinion, therefore, in determining the extent of the leased land, of 
which a landlord can be awarded possession under s. 33B, the area of all the 
other lands, if any, personally cultivated by the landlord and the area of all 
the other lands, if any, held by the tenant for personal cultivation should be 
taken into consideration and the landlord should be awarded. possession of so 
much area of the land leased as would result in each of them holding there- 

eafter, so far as possible, equal areas of lands for personal cultivation. We 
agree with the view taken by the Full Bench of the Bombay Revenue Tribunal 
in its judgment delivered on July 9, 1963. 


[The rest of the judgment is not material to this report.] 


CRIMINAL APPELLATE. 


Before the Hon’ble Mr. H. K. Chainant, Chief Justice, and Mr. Justice Kotwal. 
THE STATE OF MAHARASHTRA 


v, . : 
KUPPUSWAMY MURGESH ACHARYA.® 
Evidence—Panchas—Where not obligatory under law to make search in presence of. 
panchas—Search and seizure of articles made by police not in presence of panchas— 
Whether police evidence to be discarded in such case. 

Cases, in which it is not obligatory to make a search in the presence of panchas, 
may be divided into three classes: (i) those in which the police act on prior informa- 
tion; (ii) those in which panchas are easily available and the search can be made or 
the articles can be seized in their presence; and (ili) those in which due to the time 
or the place at which the search is made or for some other reason panchas are not 
available and a search cannot be made or the articles cannot be seized in their pre- 
sence. In the first two classes of cases, it is desirable that the search should be made 
or the articles should be seized in the presence of panchas. If, however, in such cases 
the police do not avail themselves of the panchas, the result would not be that the 
police evidence must be discarded and the accused acquitted. In each such case the 
Court will have to carefully examine and scrutinise the evidence of the police officers, 
bearing in mind the fact that independent evidence, which could have been pro- 
duced, is not available, and if after exercising due care and caution the Court comes 
to the conclusion thattheir evidence can safely be relied upon, the Court can proceed 
to act on that evidence and convict the accused. In the third class of cases where 

“Decided, August 30, 1963. Criminal Magistrate, 26th Court, Borivali, Bombay, in 


Appeal No. 1718 of 1962, against the order of Case No. 617/P/62. 
acquittal passed by R. M. Deore, Presidency . 
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it is not possible to make a search in the presence of the panchas, the only evidence 
before the Court will be that of the police officers, and if after weighing this evidence 
the Court finds that it is reliable, it may proceed to convict the accused. 

Emperor v. Shanwar Manu Koli} and Emperor v. Kisan Narayan,’ referred to. 


Tue facts appear in the judgment. 


R. B. Kotwal, Government Pleader, for the State. 
H. Suresh (appointed), for the respondent. 
K. P. Karnik (amicus curiae). 


CHAINANI C. J. This is an appeal by the State against the acquittal of the 
opponent, who was prosecuted for committing an offence punishable under 
s. 66(7) (b) of the Bombay Prohibition Act. 

The prosecution story as deposed to by two prosecution witnesses, Sub- 
Inspector Nagori and police constable Shriram Keshav Ghag, is that on the 
evening of January 28, 1962, at about 6-30 p.m. they detained the opponent- 
accused on suspicion, when he was passing along Mahatma Gandhi Road in 
Goregaon. He was then carrying a hand-bag, in which a bladder containing 
liquor was found. The accused in his statement denied that he was carrying 
any liquor. Mahatma Gandhi Road is a crowded locality. The two police 
witnesses admitted in their evidence that many persons were walking in the road 
when they detained the accused and that they had not made any attempt to 
make a panchnama. As no panchnama was then made, the learned Magis- 
trate refused to rely on the evidence of these two police witnesses. He, there-* 
fore, acquitted the accused. 

The question whether a conviction can in such cases be based on the uncor- 
roborated testimony of police officers has been considered by this Court in 
Emperor v. Shanwar Manu Kolit and Emperor v. Kisan Narayan®. It has 
been held in these cases that where it is incumbent under the law to make a 
search in the presence of the panchas, but it is not so made, the Court will be 
slow to act and will ordinarily not base a conviction on the unecorroborated 
evidence of police officers alone. The reason for this is that corroboration of 
the police officers’ evidence, which the law requires should be made available, 
is not forthcoming. There may, however, be cases in which circumstances may 
render it impossible to comply with the provisions of law in regard to search 
in the presence of panchas. A police officer may suddenly come across a work- 
ing still at a place at or near which no other persons are available. In such a 
case it will not be reasonable to expect that the police should not perform their 
duty until they could find the panchas, in whose presence they could conduct 
the search or seize the incriminating articles. Consequently in such cases it 
will be open to the Court to act on the evidence of the police officers and con- 
vict the accused, if the Court is satisfied that their evidence is true. 

Cases, in which it is not obligatory to make a search in the presence of 
panchas, may be divided into three classes: (i) Those in which the police act - 
on prior information; (ii) those in which panchas are easily available and the 
search can be made or the articles can be seized in their presence; and (iii) 
those in which due to the time or the place at which the search is made or for 
some other reason panchas are not available and a search cannot be made or 
the articles cannot be seized in their presence. In the first two classes of 
cases, although the law does not make it obligatory, it is desirable that the 
search should be made or the articles should be seized in the presence of 
panchas. Even where it is considered necessary to take immediate action, as 
for instance when a person is seen carrying a bottle of liquor in his hands, the 
panchas should be called as soon as may be possible after he is detained and 
the bottle seized. They may not be witnesses to the actual seizure, but they 


1 (1949) 52 Bom. L.R. 38. 1 (1949) 52 Bom. L.R. 38. 
2 (1949) 62 Bom. L.R. 280. 2 (1949) 52 Bom. L.R. 280. 
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would be able to support the testimony of police officers that the accused 
was detained at the particular place and that they had seen the articles there. 
Police must avoid creating the impression that they are reluctant to place be- 
fore the Court independent evidence about the search or about the seizure of 
the articles. It would also then be more difficult for the accused to deny the 
seizure of the articles from him or to make allegations in regard to the con- 
duct of search. If, however, in such cases the police do not avail themselves 
of the panchas, the result would not be that the police evidence must be dis- 
carded and the accused acquitted. The absence of independent evidence may 
weaken the prosecution case, but the police officers are competent witnesses 
and the law does not require that their evidence must always be corroborated. 
In each such case the Court will have to carefully examine and scrutinise the 
evidence of the police officers, bearing in mind the fact that independent evi- 
dence, which could have been produced, is not available, and if after exer- 
cising due care and caution the Court comes to the conclusion that their evi- 
dence can safely be relied upon, the Court can proceed to act on that evidence 
and convict the accused. 

In the third class of cases where it is not possible to make a search in the 
presence of the panchas, the only evidence before the Court will be that of 
the police officers. If after weighing this evidence the Court finds that it is 
reliable, it may proceed to convict the accused. 

So far as the present case is concerned, Mahatma Gandhi Road, on which 
the accused is said to have been found, is a crowded locality. A panchnama 
could, therefore, easily have been made. No explanation is forthcoming why 
no such panchnama was made. The absence of the panchnama, therefore 
naturally weakens the prosecution case. The learned Magistrate has observed: 

“Therefore, I am inclined to hold‘under the circumstances that it is unsafe to rely 
on police evidence alone, though it may appear true, to convict the accused.” 
These observations of the learned Magistrate are not correct. If, notwithstand- 
ing the fact that no panchnama was made, the learned Magistrate was satisfied 
that the evidence of the police officers was true, he should have convicted the 
accused upon it. It appears, however, that the learned Magistrate was not so 
satisfied. Although, therefore, the learned Magistrate was not right in his view 
that the accused should be acquitted merely on the ground that the panchnama 
had not been made, we do not think that this is a case in which we should 
interfere. 

The appeal is, therefore, dismissed. 

Appeal dismassed. 


APPELLATE CIVIL. 


Before Mr. Justice Tambe and Mr. Justice Kantawala. 
DATTATRAYA. NARAYAN PATIL 


v. 
DATTATRAYA KRISHNAJI KHANVILKAR.* F 

Representation of the People Act (XLIII of 1951), Sec. 123(4)—Publication of false state- 
ments regarding personal character or conduct of candidate—Whether intention of 
publisher of such statements a deciding factor in considering issue whether publica- 
tion reasonably calculated to prejudice prospects of that candidate—Circumstances 

which Court must consider in deciding such issue. 
Under s. 123(4) of the Representation of the People Act, 1951, the publication of 
false statement of fact relating to the personal character or conduct must be such as 


*Decided, August 29, 1963. First Appeal and District Judge, Alibag, i in Election Peti- 
No. 369 of 1963, against the order by tion No. 32 of 1962. 
G. G. Bhojraj, Member, Election Tribunal 


8 THE BOMBAY LAW REPORTER. [VOL. LXVI. 


would in the estimation of the Court, having regard to the nature of the publication, 
evidence tendered in Court and the surrounding circumstances have its natural 
and probable consequence of prejudicing the prospects of the candidate relating to 
whose personal character or conduct the publication has been made. 
Amir Chand v. Smt. Sucheta Kriplani,’ dissented from. 
Emperor v. Alwe,’ referred to. 

The Court has to determine what would be the effect of the impact of the publica- 
tion left on the minds of the voters at the time of casting their votes. The Court 
would, in the first instance, ask the question what is the reaction on the candidate 
himself of the publication. Does he think that it is likely to prejudice his prospects 
or does he not think so? Has he published any contradiction? What is the reaction 
of his election agent and the supporters of the candidate? What have they done in 
this matter? What is the proximity of the date of the publication to the date of the 
election? What is the nature of the allegations contained in the publication? All 
these circumstances will be material and relevant considerations and the Court will 
be justified in taking these circumstances into account in deciding the issue as to 
whether a particular publication would reasonably be .calculated to prejudice the 
prospects of that candidate. 

Bhim Rao v. Ankush Rao,’ Abdul Rahiman Khan v. R. K. Biswas Roy’ Inder Lab 
v. Lal Singh’ and Abdul Sattar v. Badrinarayan,’ referred to. 


Tue facts are stated in the judgment. 


P. D. Kamerkor, for the appellant. ğ 

8. B. Kotwal, with 8. R. Chitnis, B. P. Yerurkar and G. V. Limaye, for 
respondent No. 1. 

8. 8. Shahane, for respondent No. 2. 


TAMBE J. This is an appeal under s. 116A of the Representation of the People 
Act, 1951 (hereafter referred to as the Act). In the General Election of Mem- 
bers to the Maharashtra Legislative Assembly from the Alibag constituency 
of the Kolaba district, the appellant-petitioner D. N. Patil, respondent No: 1, 
D. K. Khanvilkar, and respondents Nos. 2 and 3 were the contesting candi- 
dates. The appellant who belongs to the Peasants and Workers Party was a 
candidate in the said election on behalf of the Samyukta Maharashtra Samiti; 
respondent No. 1 was a candidate on behalf of the Congress Party; respondent 
No. 2 was a candidate put up by the Praja Socialist Party, and respondent 
No. 3 was a candidate put up by the Bharatiya Jan Sangh. The candidature 
of the appellant and respondent No. 1 was announced sometime in August 
1961; the polling took place on February 22, 1962, and the results were de- 
clared on February 28, 1962. Respondent No. 1 was declared elected at the 
election as a result of the counting of votes. The votes secured by the res- 
pective candidates were as follows: 


(1) Petitioner (Appellant) is ae De 13,494 
(2) Respondent No. 1 O R i, 18,762 
(3) Respondent No. 2 s $ 2 2,651 
(4) Respondent No. 8 i 3 L 086 


After the declaration of the result, the result has been duly declared in the 
Maharashtra Government Gazette. 

On July 4, 1962, the E I werent filed an Election Petition, challeng- 
ing the election of respondent No. 1 on various grounds, inter alis, on the 
ground that respondent No. 1, ae was the Publisher, Printer and Editor of 
a Weekly Newspaper “Nirdhar’”, had, during the election period, published 
articles, editorials and news items containing false statements of fact relating 
to the personal character and conduct of the petitioner, and thereby com- 


1 (1958) 184.L.R. 209. 4 (1958) 19 E.L.R. 278. 
2 oan 37 Bom. L.R. 892. 5 [1962] ATR. B.C. 1156. 
3 (1960) 22 E.L.R. 885. 6 (1960) 63 Bom L.R. 563. 
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mitted corrupt practices within the meaning of sub-s. (4) of s. 123 of the Act. 
The particulars of the alleged false statements were given by the petitioner 
in Schedule A of the Election Petition. The relief claimed by the petitioner 
in the Election Petition was two-fold. Firstly, he prayed that the election of 
respondent Na 1 be declared void, and the second relief claimed by him was 
that the petitioner may be declared to have been elected. The petitioner - 
having prayed that he be declared elected, respondent No. 1 being entitled 
under the provisions of s. 97 of the Act to file recrimination, had also filed 
recrimination against the petitioner, alleging therein various corrupt practices 
committed by the petitioner. The Hlection Tribunal held that the corrupt 
practices alleged either by the petitioner or by respondent No. 1 were not 
proved. As regards the other allegations contained in the petition also, the 
Tribunal held that they were not proved. In the result, the Tribunal dis- 
missed the Election Petition as well as the Recrimination Application. The 
petitioner has appealed against the judgment of the Election Tribunal dismiss- 
ing his election petition. Respondent No. 1 has also filed cross-objections 
challenging the rejection of his Recrimination Application by the Tribunal. 

Though various grounds have been raised in the appeal, Mr. Kamerkar, 
learned counsel appearing for the appellant-petitioner to the Election Peti- 
tion, has only pressed the appellant’s contentions in respect of the corrupt 
practices alleged to have been committed by respondent No. 1 by certain publi- 
cations. The other grounds have not been pressed by Mr. Kamerkar before us. 
Mr. Kotwal, learned counsel for respondent No. 1, has not pressed, the cross- 
Objections filed by respondent No. 1. No arguments have been advanced be- 
fore us by counsel appearing for respondent No. 2. He has only stated that 
respondent No. 2 supports the arguments of Mr. Kamerkar. Respondent 
No. 3 did not put in appearance. In this appeal, we are concerned only with 
certain publications in the issues of ‘Nirdhar’ ( fagit )-of September 29, 
1961, November 17, 1961, December 1, 1961, December 8, 1961, December 22, 
1961, February 2, 1962, and February 9, 1962. 

Before'we refer to these publications, to which our attention has been drawn 
by Mr. Kamerkar, it would be convenient to refer to the provisions df sub- 
s. (4) of s: 123 of the Act, under which, it has been contended the said publi- 
cations fall. Analysing the provisions of sub-s. (4) of s. 123, it is apparent 
that to bring the case under this sub-section, the petitioner must prove (1) 
that there was a‘ publication by a candidate or his agent or by any other 
person with the consent of the candidate or his election-agent, of any state- 
ment of fact which is false, and which he either believes to be false or does not 
believe to be true; (2) that the false statement is in relation to the personal 
character or conduct of any candidate, or in relation to the candidature or 
withdrawal of any candidate, and (3) that, it is a statement reasonably cal- 
culated to prejudice the prospects of that candidate’s election. The provisions 
of this section have been elaborately considered by a Division Bench of this 
Court in Sudhir Laszman v. 8. A. Dange. We do not, therefore, consider it 
necessary to go over the same ground again. Suffice it to say that with res- 
pect we concur in the propositions laid down by this Court in this case, and 
which have been well summarised in the placitum in the following terms: 

“In order to come within the ambit of the term ‘corrupt practice’ under s. 123(4) of 
the Representation of the People Act, 1951, there must be a false statement of fact by 
a candidate or his agent which is made in relation to the personal character or con- 
‘duct of any other candidate. Adverse criticism, however severe, however undignified 
or ill-mannered, however regrettable it might be in the interests of purity and decency 
of public life, in relation to the political views, position, reputation or action of a can- 
didate, will not bring it within the mischief of the statute. The Court in such matters 
cannot judge these statements in the light of their decency or desirability in so far as 
they are political statements not calculated to attack the personal character or conduct 
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of any rival candidate. What is objectionable is a false statement of fact, and not a 
false statement of opinion however unfounded or however unjustified. It is only when 
the person beneath the politician is sought to be assailed and his honour, integrity and 
veracity are challenged and such a statement is false that it can be said that a false 
statement of fact about his personal character and conduct is made; and once it is 
established that such a statement was made, the question whether there was malice 
or not is immaterial. In ascertaining the true nature of the statement made, the Court 
must take into consideration all the surrounding circumstances including the occasion 
when it was published or made, the person against whom it was made, the person pub- 
lishing it or making it, the audience or readers to whom it is addressed as, also the 
precautions or care taken by the publisher to verify the truth or otherwise of the 
statement challenged.” 

The expression ‘‘personal character or conduct’’ has been explained by their 
Lordships of the Supreme Court in Gangi Reddy v. Anjaneya Reddy? in the 
following words (p. 266): 

“...The words ‘personal character or conduct’ are so clear that they do not re- 
quire further elucidation or definition. The character of a person may ordinarily be 
equated with his mental or moral nature. Conduct connoteg a person’s actions or 
behaviour.” 

As regards the burden of proving the corrupt practice within the meaning 
of sub-s. (4) of s. 123 of the Act, their Lordships in the same decision ob- 
served (p. 268) : 

“|,.Burden of proof has two distinct meanings, viz., (i) the burden of proof as ja 

matter of law and pleading, and (ii) the burden of proof as a matter of adducing evi- 
dence. Section 101 deals with the former and section 102 with the latter. The first 
remains constant and the second shifts. In the present- case, the burden of proof, in 
the first sense, certainly lies on the first respondent (the petitioner who had filed an 
Election petition, alleging corrupt practice); but he has examined himself and 
specifically stated in the ‘evidence that he has neither committed the murder nor 
has he been guilty of any violent acts in his political career. He has placed 
before the court the circumstances, namely, the situation created by the murder 
of Narayanswamy and the possible impact of that murder on the poll which 
was scheduled to take place in a few days thereafter, indicating thereby a clear 
motive on the part of the appellant to make false allegations against him. A court 
of first instance or an appellate court is entitled to accept his evidence. If so, the onus 
shifts on to the appellant to prove those circumstances, if any, to dislodge the assertions 
of the first respondent. The appellant has failed to put before the court any facts to 
establish either that the first respondent did in fact commit the murder or any other 
acts of violence in the past or to give any other circumstances which made him bona 
fide believe that he was so guilty. In the circumstances, the court is entitled to say 
that the burden of proving the necessary facts had been discharged by the first res- 
pondent.” 
From the aforesaid observations of their Lordships, it is clear that the burden 
of proving that the impugned allegations of facts are false lies on the peti- 
tioner, and that burden, if discharged by the petitioner by examining himself 
and denying the alleged facts said to have been committed by him, and if the. 
evidence of the petitioner is, in the circumstances, accepted by the Court, then 
the burden shifts on to the person publishing the statements to prove that the 
alleged facts are true, or to prove some other circumstances, which made him 
bona fide believe in those facts. In the light of the aforesaid observations, the 
impugned publications will have now to be examined. 

It is not in dispute that the publisher, namely, respondent No. 1, was a can- 
didate at the Election. It is also not in dispute that the publications were 
made after the candidature of the petitioner and respondent No. 1 had been 
announced. Respondent No. 1, as already stated, was the Publisher, Printer 
and Editor of the Weekly “Nirdhar”’ which he published at Alibag, the head- 
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quarters of the Kolaba district. It is also not in dispute that the newspaper 
published by respondent No. 1 has considerable circulation in the Alibag 
taluka, and therefore, it is not disputed that the persons addressed by these 
articles in the newspapers were the voters in the Alibag constituency. In view 
of this admitted position, ‘the points that will fall for consideration are: 
(1) whether the publications contained false statements of facts? (2) whe- 
ther these false statements of fact relate to the personal character or conduct 
of the petitioner? and (8) if the findings on the aforesaid two issues in respect 
of any statement is in the affirmative, whether the said statements are such as 
can reasonably be calculated to prejudice the prospects of the petitioner’s 
election ? 

[His Lordship after considering the evidence in the case, proceeded.] 

These were the only articles which have been pressed before us in appeal 
by Mr. Kamerkar. For the reasons stated above, in our opinion, the petitioner 
has been able to establish that respondent No. 1 has published two false state- 
ments of fact relating to the personal character and conduct of the petitioner. 
Chronologically stated the first statement is one appearing in the issue of 
Nirdhar of date November 17, 1961: “qadt Sa faa act. wer wd ar” 
and that statement is that he offered to the villagers of Talavali and Navkhar 
to conduct their cases free in the event they agreed to vote for him. The 
second statement is contained in the issue of Nirdhar of date December 22, 
1961 (exh. 84). It is a news item appearing at page 3 under the heading: 
‘ay. fd Weert socur aiat” wherein it has been insinuated that the 
petitioner was in village Chincholi on November 18, 1961, and instigated some 
of the Samiti people to assault some Congress workers, and some Congress 
. workers including a woman were consequently assaulted with sticks by the 
Samiti people on November 19, 1961. 

The next question that has to be considered is whether these false statements 
of fact are statements reasonably calculated to prejudice the prospects of the 
petitioner’s election within the meaning of sub-s. (4) of s. 123 of the Act. 
Mr. Kamerkar, in the first instance, contends that sub-s. (4) of s. 123 enacts 
an absolute bar. If there is a publication of false statements of fact in rela- 
tion to the personal character or conduct of a candidate with the intention or 
design of prejudicing the prospects of that candidate’s election, then the Court 
must ‘hold that the publication is hit by the provisions of s. 123(4) of the Act. 
In this connection, Mr. Kamerkar also brought to our notice the provisions of 
s. 100(7)(d) (at) of the Act. He also referred us to certain observations in 
- Amir Chand v. Smt. Sucheta Kriplam.® We find it difficult to accept the 
contention of Mr. Kamerkar that sub-s. (4) of s. 123 contains any such absolute 
bar. To so hold would render the concluding clause of sub-s. (4) ‘‘being a 
statement reasonably calculated to prejudice the prospects of that candidate’s 
election’’ superfluous. If the intention of the Legislature had been as is con- 
tended for by Mr. Kamerkar, there would have been no necessity for the 
Legislature to incorporate the said concluding clause in sub-s. (4). On the 
examination of the other provisions of s. 123, it would be seen that so far as 
the establishment of corrupt practices of bribery, undue influence, an appeal 
by a candidate or his agent or by any other person with the consent of a 
candidate or his election agent to vote or refrain from voting for any person 
on the ground of his religion, race, caste, community or language or the use 
of, or appeal to, religious symbols or the use of, or appeal to, national flag 
or the national emblem... ete., or the corrupt practice of promotion of, or at- 
tempt to promote, feelings of enmity or hatred between different classes of the 
citizens of India.... or the hiring or procuring, whether on payment or other- 
wise, of any vehicle or vessel by a candidate or his agent, for the conveyance 
of any elector etc. or the corrupt practice of obtaining or procuring or abetting 
or attempting to obtain or procure by a candidate or his agent, any assistance 
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for the furtherance of the prospects of that candidate’s election, from any 
person in the service of the Government... is concerned, the corrupt practice 
gets established on proving the existence of these facts as prescribed in sub- 
ss. (7), (2), (3), (34), (5), (6) and (7) of this section, and nothing more is 
required to be established. But so far as the corrupt practice contained in 
sub-s. (4) is concerned, the Legislature has added a further clause which is 
contained in the concluding part of sub-s. (4) of s. 128. Comparing the pro- 
visions of s. 100(/) (d) (i) with sub-s. (4) of s. 123 also does not take the case of 
the petitioner any further. -It has to be noticed that the said provision does 
not define ‘corrupt practice’, but prescribes the grounds for declaring an elec- 
tion to be void, and the relevant provision provides that subject to the provi- 
sions of sub-s. (2), if the Tribunal is of opinion that the result of the elec- 
tion, in so far as it concerns a returned candidate, has been materially affec- 
ted, by any corrupt practice, committed in the interests of the returned can- 
didate by an agent other than his election agent, the Tribunal shall declare the 
election of the returned candidate to be void. It would be seen that the said 
provision deals with a case where a corrupt practice has been committed by a 
person other than a candidate or the election agent of the candidate without 
the consent or knowledge or concurrence of the candidate or his election agent. 
Obviously, the candidate or his election agent not being privy to the commis- 
sion of the corrupt practice, the Legislature requires that mere proof of com- 
mission of corrupt practice is not sufficient to set aside an election. It must 
further be positively established by evidence that the result of the election in 
so far as it concerns a returned candidate has been materially affected. Ip 
other words, what the Legislature has said is that in such a case mere proof 
that the publication is reasonably calculated to prejudice the prospects of that ` 
candidate is not sufficient. It.must also be positively established that the re- 
sult of the election has, in fact, been materially affected. The clause is of no 
assistance in ascertaining what is a corrupt practice or what ingredients are 
required to be established to enable the Court to hold that a corrupt practice 
has been committed. No doubt, the following observations in Amir Chand v. 
Smt. sad Kriplani, on which reliance is placed by Mr. Kamerkar, - viz. 
(p. 237): 

“Coming to the last ingredient that the publication was reasonably calculated to 
prejudice the election, the argument of Shri Joshi as stated above, was that it is for 
the Tribunal to calculate now, whether the news which was contradicted, was calculated 
to prejudice the election. This argument obviously cannot be treated as a right argu- 
ment. The words ‘reasonably calculated’ manifestly show that one who got the news, 
published gave it with the express desire and calculation that it would improve the 
prospects of the respondent.” 
help the appellant in his contention that what the Court has to consider is 
the intention. desire or the design of the publisher at the time of the publica- 
tion, in considering whether the publication is reasonably calculated to pre- 
judice the prospects of that candidate. With respect, it is not possible for us 
to agree with this view. Had the Legislature intended that the deciding factor 
should be the intention of the publisher and not the view which the Court 
would take in the circumstances of the case, the Legislature would have used 
the words ‘‘intended’’ or ‘‘designed’’ instead of using the word ‘‘caleulated’’ 

“in this clause. The difference between the two words has been pointed out by 
e Division Bench of this Court in Emperor v. Alwe.4 It is true that the ques- 
tion which fell for consideration was not the construction of sub-s. (4) of 
s. 123 of the Act, but related to the construction of s. 16(7)(b) of the Trade 
Disputes Act, relating to strike which was illegal, and which provided that a 
strike is illegal, if it is designed or calculated to inflict severe, general and 
prolonged hardship upon the community and thereby to compel the Govern- 
ment to take or abstain from taking any particular course of action. Con- 
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sidering the meaning of the two expressions ‘‘designed’’ and ‘‘caleulated’’, 
the learned Chief Justice observed (p. 897): 

“In my opinion, the word ‘designed’ is equivalent to ‘planned’. The section does 
not say by whom the design is to be formed; but, I take it, that must be by the persons 
responsible for the strike.... 

On the other hand, the word ‘calculated’ seems to me to be directed to probable 
consequences which may be expected to follow from the strike, apart from what was in 
the minds of these responsible. In order to show that the strike was calculated to have 
the effect referred to in sub-s. (1)(b), I think the Court must hold, -having regard to 
the nature of the strike and the circumstances prevailing at the date of the instigation 
or other acts specified in s. 17, that the natural and probable consequences of the strike 
will be to inflict such severe, general and prolonged hardship upon the community that 
either the Government of India or the Local Government may reasonably be expected 
in consequence thereof to be compelled to take or abstain from taking any particular 
course of action.” ` 
In our opinion, therefore, the Legislature having in its wisdom used the ex- 
pression ‘‘calculated’’ and not ‘‘designed’’ or ‘‘intended’’, it would be reason- 
. able to hold that what is provided in sub-s. (4) is that the publication of false 
statement of fact relating to the personal character or conduct must be such 
as would in the estimation of the Court, having regard to the nature of the 
publication, evidence tendered in Court and the surrounding circumstances 
have its natural and probable consequence of prejudicing the prospects of 
the candidate relating to whose personal character or conduct the publication 

as been made. Considering the case from another angle also lends support 
to the conclusion to which we have come. In publishing certain items, a pub- 
lisher may not intend or would not think that the prospects of the candidate 
would.be prejudiced. There may be cases where the publisher may not even 
be aware that a publication has been made in his paper. Some person may 
inadvertently put something in a newspaper published by a candidate which 
would affect the personal character or conduct of a candidate. In these cir- 
cumstances, it cannot be said that the publisher did intend to prejudice the 
prospects of the candidate. But none the less the result might be so. Did 
the Legislature, in such cases, intend that the election should not be set aside? 
In our opinion, in defining corrupt practice, the emphasis is not so much on 
the intention of a publisher of a false statement of fact relating to the per- 
sonal character or conduct of a candidate, but the emphasis is on the probable 
consequence of prejudicing the prospects of the candidate by such a publica- 
tion. This appears to be the intention having regard to the basic principles 
that the election should be a free election and that the election of a person who 
has secured the highest number of votes at the poll should not be disturbed 
without a good and just cause. Whatever be the intention of a publisher if 
the natural and probable consequénces of the publication of a false statement 
relating to the personal character or conduct be of prejudicing the minds of 
the voters the election cannot be said to be a free one. If, on the other hand, 
the reasonable and probable consequences are not likely to be so and yet the 
election has to be set aside merely because the publisher intended it to be so 
the verdict given by the voters would be set at naught without just cause. In 
our opinion, therefore, the first contention raised by Mr. Kamerkar should fail. 


In the alternative Mr. Kamerkar argues that even assuming that it is for the 
Court to estimate the reasonable and probable consequences of the publication, 
and the intention or design of the publisher is of little consequence, the only 
factors that could be taken into consideration by the Court are the occasion 
on which the publication was made, the persons to whom it is addressed, and 
the person who publishes it. If the occasion of the publication is the elec- 
tion time, if the persons addressed are the voters, and if the publisher is a 
candidate at the election or his election agent or some other pergon with the 
connivance of the candidate or his election agent, then the Court must hold 
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that the publication was reasonably calculated to prejudice the prospects of 
that candidate. In the instant case, the publications were made after the 
candidature of the appellant and respondent No. 1 were announced. The pub- 
lisher is respondent No. 1 himself. The persons addressed are the residents _ 
of Alibag taluka amongst whom the paper has circulation; the voters are, 
therefore, addressed. These facts having been established, according to 
Mr. Kamerkar, we must. hold that the publication was reasonably calculated to 
prejudice the prospects of the appellant. Mr. Kamerkar also has referred us 
to the following decisions: (1) Bhim Rao v. Ankush Rao? (2) Abdul Rahi- 
man Khan v. R. K. Biswas Roy® and (8) Inder Lal v. Lal Singh,’ where elec- 
tions have been set aside on proof of facts that false statements relating to the 
personal character or conduct of a candidate has been published. He also re- 
ferred us to the decision in Abdul Sattar v. Badrinarayan.® The argument 
is virtually the first argument in a different garb. In short, the argument is 
that merely on a proof that a false statement of fact relating to the personal 
character or conduct of a candidate is published by a candidate or his election 
agent or with his consent after the candidature has been announced, the elec- 
tion must be set aside. We have already discussed that, in our opinion, esta- 
blishing those facts alone is by itself not sufficient, but the publication, in the 
circumstances of the case must be, in the estimation of the Court, such as to 
have the probable and reasonable consequence of prejudicing the prospects of 
that candidate. It is indeed true that the circumstances mentioned by 
Mr. Kamerkar are relevant circumstances which have to be taken into account. 
They are the basic facts. If they do not exist the question of ascertaining thé 
consequences of the publication does not arise. It is only when these basic 
facts are established that the Court is called upon to form its opinion as to 
whether the publication is such that its effect reasonably would be to pre- 
judice the prospects of the candidate. All the circumstances that would have 
a bearing on the decision of the issue would, in our opinion, be therefore rele- 
vant in considering the issue. What the Court has to decide in short is what 
would, in the circumstances of the case, be the effect of the impact of the publi- 
cation left on the minds of the voters at the time they vote. Would it be such 
as would prejudice the voters against the candidate relating to whom the pub- 
lication has been made? If the result of the inquiry would be that such would 
be the case, then the publication would be such which could be reasonably 
calculated to prejudice the prospects of the candidate. If, on the other hand, 
the conclusion reached would be that the effect of the impact would not and 
could not be of such a nature in the circumstances of the case, then, the find- 
ing will have to be that the publication is not such which can be reasonably 
calculated to prejudice the'prospects of the candidate. In other words the 
Court has to determine what would be the effect of the impact of the publi- 
cation left on the minds of the voters at the time of casting their votes. The 
circumstances which would have a bearing on the determination of this ques- 
tion would, in our opinion, be the relevant circumstances for the decision of 
this issue. The Court would, in the first instance, ask the question what is the 
reaction on the candidate himself of the publication. Does he think that it is 
likely to prejudice his prospects or does he not think so? Has he published 
any contradiction? What is the reaction of his election agent and the sup- 
porters of the candidate? What have they done in this matter? What is the 
proximity of the date of the publication to the date of election? What is the 
nature of the allegations contained in the publication? It is indeed true that 
the Court would not blindly accept the candidate’s or his election agent’s evi- 
dence that it affected or prejudiced his prospects, or blindly accept the state- 
ment of the publisher that it did not prejudice the prospects of the candidate 
relating to whom the publication has been made. They would, in the circum- 
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stances, be admissions in their own favour. But the admission or the state- 
ment of the candidate relating to whom the publication has been made, or the 
conduct of the candidate or his election agent which would go to show that he 
or his election agent did not consider the statement to be such as was likely to 
affect his prospects at the election, would certainly be rélevant factors, it being 
an admission against his interest or conduct which would amount to such an 
admission. Similarly, the statement of the publisher that it did affect the 
prospects of the candidate would be relevant because it is an admission made 
against his own interest. All these circumstances, to which we have made re- 
ference, will be material and relevant considerations, and in our opinion, the 
Court will be justified in taking these cireumstances into account in deciding 
the issue as to whether a particular publication would reasonably be cal- 
culated to prejudice the prospects of that candidate. 

The decisions to which our attention was drawn by Mr. Kamerkar render 
little assistance to him, inasmuch as the question which we have to consider 
was either not raised or did not fall for consideration. In Bhim Rao v. 
Ankush Rao, the date of Election was February 2, 1958, and the impugned 
publication was on the eve of the Election, ie. February 1, 1958. That being 
the position, there could be no doubt that the publication would reasonably be 
estimated to have adversely affected the prospects of the candidate relating to 
whom the publication was made. Similar was the case in Inder Lal v. Lal 
Singh. The facts are not given in-the Supreme Court decision, but that is a 
decision on appeal from the decision of the Rajasthan High Court, and the 
facts of the case have been stated in Inder Lall v. Lal Singh.9 It would be 
seén that in that case also, the publication was continued right up to the eve 
of the date of election. It may, however, be observed that the observations 
to which our attention was drawn by Mr. Kamerkar lend, to some extent, sup- 
port to the view taken by us. In para. 12 of the report, their Lordships of the 
Supreme Court observed (p. 1159): 


“(12) But the position with regard to the private or personal character of the candi- 

date is very different. Circulation of false statements about the private or personal 
character of the candidate during the period preceding elections is likely to work against 
the freedom of election itself inasmuch as the effect created by false statements cannot 
be met by denials in proper time and so the Constituency has to be protected against 
the circulation of such false statements which are likely to affect the voting of the 
electors. That is why it is for the protection of the constituency against acts which 
would be fatal to the freedom of election that the statute provides for the inclusion 
of the circulation of false statements concerning the private character of a candidate 
amongst corrupt practices. Dissemination of false statements about the personal cha- 
racter of a candidate thus constitutes a corrupt practice.” 
Thus it would be seen that the object of the provision is to protect the con- 
stituency against circulation of false statements about the private and per- 
sonal character of the candidate during the period preceding election in such 
manner as to leave no opportunity to the other side to meet it by denials in 
proper times. That indicates that the proximity of the date of publication to 
the date of election would be a relevant consideration in considering whether 
the publication is such as would reasonably be calculated to prejudice the 
prospects of that candidate. 

It is indeed true that there is a gap of about three weeks between the date 
of publication and the date of poll in Abdul Rahiman Khan v. R. K. Biswas 
Roy,.but the question as to the true import of the meaning of the last clanse 
of sub-s, (4) of s. 123 of the Act was not raised in that case. 

The decision in Abdul Sattar v. Badrinarayan is distinguishable on facts. 
The question that fell for consideration in that decision was how the Court 
should determine whether a mark: is a counterfeit mark or not. In consider- 
ing the question whether the accused was guilty of offences under is 482, 483, 
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485 and 486 of the Indian Penal Code, it was observed that the test to be 
applied by the Court is not by keeping the mark and the counterfeit mark 
together and ascertain whether the two marks are identical, but consider the 
question whether an unwary purchaser would be deceived in the matter of 
purchasing goods by the counterfeit mark, and this issue has td be decided 
without any aid or opinion of the witnesses. The decision, in our opinion, is 
not an authority for holding that in every case where the Court has to estimate 
a probable consequence of an act it cannot take into consideration the evi- 
dence relevant to the determination of that issue. 

We have already referred to the circumstances which, in our opinion, are 
relevant for the decision of the issue with which we are concerned, namely, 
whether the two false publications are such as can reasonably be calculated to 
prejudice the prospects of the candidate at the election. Now the date of the 
election is February 22, 1962. The dates of these two publications are 
November 17, 1961, and December 22, 1961. The publications are three or two 
months prior to the date of the election. Having regard to the considerable 
lapse of time between the date of the publication and the date of the election 
and the nature of the publications, it is difficult to assume that it was likely 
that. these publications had left any effect on the minds of the voters influ- 
encing them at the time when they went to the poll. Further it is not in dis- 
pute that the petitioner was from time to time publishing articles in the news- 
paper edited and published by his brother Prabhakar. Similarly, it is not in 
dispute that from time to time Prabhakar also was publishing articles, con- 
tradictions and also carrying on election propoganda on behalf of the peti- 
tioner in his paper ‘‘Nava Krishival’’. Exhibits 166 and 100 can be referfed 
to as illustrations. wherein the petitioner himself has published contradictions 
about the news appearing in ‘‘Nirdhar’’ relating to him. Exhibit 166 deals 
with the stand of the petitioner in the matter of Khar Lands Act of Alibag 
taluka, and exh. 100 ig a speech of the petitioner published, challenging the 
publication that the petitioner had any hand in getting for himself Rs. 22,000 
expended on the Sambri murder case. There is not a single publication either 
by the petitioner or his brother Prabhakar, who was also his election agent, 
relating to the two publications which we have held as false statements of fact 
relating to the personal character of.the petitioner. The omission on the part 
of the petitioner to publish contradictions in the matter of these two publica- 
tions when he and his election agent had ample opportunity and means of 
doing so, in our opinion, reasonably leads to an inference that even the peti- 
tioner or his election agent did not consider these two statements to be such 
as would reasonably prejudice his prospects at the election. In their exa- 
mination-in-chief, neither the petitioner nor his election agent Prabhakar has 
anywhere stated that these publications in the Nirdhar had any adverse effect 
on his election. It is indeed true that during the course of the cross-examina- 
tion, in para. 28 of his deposition he has stated that the statement published 
in Nirdhar and referred to by him prejudiced his prospects at the election. 
But then this statement is also vague and does not particularise any publica- 
tion. We have already discussed that except the aforesaid two articles the 
other publications in Nirdhar either\related to his publie conduct or related 
to persons other than the petitioner. There is no categorical statement by the 
petitioner that these two statements had any prejudicial effect on his election. 
Apart from it, the effect of the aforesaid statement in para. 28 of the cross- 
examination, in our opinion, is also considerably watered down by ‘the admis- 
sions subsequently made by the petitioner during the course of his crogs-exa- 
mination. In para. 30 of his deposition, the petitioner admits that on January 
20, 1962, he had addressed a meeting in Chikhali, and he found that there was 
a general support for him among the voters. He also admits in the same 
paragraph that on February 18, 1962, he had addressed a meeting at Alibag 
and it was attended by about 2500 persons and he found that the whole of 
Alibag t0wn was moved by the propaganda made by the Samiti. Later in the. 
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same paragraph the petitioner admits that in the issue of ‘‘Nava Krishival’’ 
of February 19, 1962, a letter written by his election agent of date February 
16, 1962, was published. The heading of that letter is ‘‘Do not get irritated 
by the goondaism of the Congress’’, and the letter concludes ‘‘The defeat of 
the Congress is certain; and the Congress-wallas are trying to collect material 
for an Election Petition.’? When the conclusions mentioned in that letter 
were put to the petitioner, the petitioner admitted that till the date of the 
letter the prediction about the result was correct. There are certain other ad- 
missions also, but it is not necessary to reproduce all of them here. It would 
be seen from these admissions that both the petitioner and his election agent 
and brother Prabhakar till about 4 to 6 days before the date of election were 
sure that the prospects of the petitioner at the election were bright and had 
not in any manner been prejudiced by the articles appearing in Nirdhar prior 
to that date. The analysis of the failure of the petitioner has also been given 
by the petitioner’s brother in exh. 117 in the issue of ‘‘Nava Krishival’’ of 
date March 5, 1962, published soon after the declaration of the result, and in the 
analysis the cause given for the failure at the election is the show of power 
and wealth made by the Congress party two days before the election. In our 
opinion, therefore, having regard to the nature of the two statements, having 
regard to the dates of publication of these statements, and the date of the elec- 
tion, the omission on the part of the petitioner or his election agent to contra- 
dict these two statements, and the admissions made by the petitioner, it is not 
possible to hold that the two statements are such as would reasonably be cal- 
qulated to prejudice the prospects of the petitioner at the election. In the 
circumstances, we have no hesitation in holding that the election was a free 
election and was not vitiated by the alleged corrupt practices. 


For the reasons stated above, in our opinion, no interference with the deci- 
sion of the Tribunal is called for. In the result, the appeal fails and is dis- 
missed. The cross-objections are not pressed and hence no order on the cross- 
objections. In the circumstances, there will be no order as to costs in the 
appeal and in the cross-objections. 

Appeal dismissed. 





CRIMINAL REVISION. 


Before Mr, Justice Patel and Mr. Justice Gokhale. 


NARAYANDAS KEDARNATH DAGA v. THE STATE OF 
MAHARASHTRA.* 

Criminal Procedure Code (Act V of 1898), Secs. 14, 9, 169, 170, 190, 204, 17, 37, 6-A— 
Indian Evidence Act (I of 1872), Sec. 30—Whether State Government entitled under 
s. 14 to confer powers of Presidency Magistrate or any magistrate on named person 
—Additional and Assistant Sessions Judges whether can be appointed to exercise 
jurisdiction in Sessions Courts of different sessions divisions under s. 9(3)--Whether 
accused can demand that accomplice should be tried along with him, 


Under s. 14 of the Criminal Procedure Code, 1898, the State Government is given 
a choice as to whether it will vest the named person with powers of a Presidency 
Magistrate or that of a Magistrate of the First Class or Second Class or Third Class. 

Jagannath v. State of Maharashtra, referred to. 

The word “such” in s. 9(3) of the Criminal Procedure Code, 1898, relates;sto the 
“Court” referred to in s. 9(1) of the Code. Therefore, under s. 9(3) the Additional 
and Assistant Sessions Judges may be appointed who could be empowered to exer- 


*Decided, August 29/30, 1963. Criminal 971, 976 and 978 of 1962). 
Revision Application No. 967 of 1962 Mn 1 {[1963) A.LR. 8.0. 728. 
Criminal Revision Applications Nos. 968 t 
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cise jurisdiction in one or more Sessions Courts which means Sessions Courts of 
different sessions divisions. 
Emperor v. Lakshman Narangikar? ' referred to. 

There is no provision in the Criminal Procedure Code, 1898, which gives the accus- 
ed a right to demand that someone else, even if an ačcompliée, be tried along with 
him. The provisions in the Code regarding joinder of accused are enabling provi- 
sions and no accused can with ulterior purpose or otherwise insist that the other 
accused be also put up along with him for trial. ' 

' H. N. Rishbud v. State of Delhi, Nazir Ahinad x v. King-Emperor! and Emperor v. 
Keshav Kortikar,’ referred to. 


Tue Model Mills, Nagpur, Ltd. situated in Nagpur was incorporated under 
the Companies Act and had its registered office in Bombay. From April 1956 
apto June of 1958, one Khushalchand B. Daga (accused No. 1) was the Manag- 
ing Director, he having obtained control substantially since the year 1950. 
Narayandas (accused No. 2) was the natural brother of accused No. 1. In or 
about 1953 accused No. 2 formed Hari Cotton Company and was supplying 
cotton to the Model Mills. He already owned Swadeshi Oil Mills and Sada- 
sukh Jankidas. The offices of these three firms were located in Gaya Building, 
Bombay. Hari Cotton Company supplied cotton to the Model Mills until about 
March, 1956, during which time by reason of authority vested in accused No. 1 
large advances were made to Hari Cotton Company for the apparent purpose 
of purchasing cotton for Model Mills contrary to the practice which prevailed 
before 1950 for the purchase of cotton. One Damani (accused No. 3) who was 
a sister’s son of accused Nos. 1 and 2, was appointed Secretary of the Model 
Mills on January 2, 1954, and he was in substantial management and super- 
vision of the business of the Model Mills. He was in charge of the sale of 
cloth, yarn waste and all other saleable things and also of all purchases of 
stores, spare parts, machinery, cotton, coal etc. and all payments were to be 
made after his approval. All correspondence was done under his signature. 
On January 1, 1954, he was appointed a representative of the Managing Agents 
and as such was the executive head both for the purpose of production and 
general administration. 


After the managing agency firm was dissolved on March 30, 1956, the com- 
pany authorised two directors to give a power-of-attorney to accused No. 3 
and one J. P. Dordi. On April 7, 1956, another power-of-attorney was exe- 
cuted in favour of accused No. 3 and J. P. Dordi to act jointly or severally. 
At this time the company had accounts in three Banks at Nagpur: (1) State 
Bank of India, (2) Central Bank and (3) Bank of Bikaner. On October 30, 
1956, in pursuance of a resolution passed by the company, account was opened 
in the Punjab National Bank Ltd. at Bombay and at Nagpur and the Bank 
at Nagpur was instructed to honour cheques signed by accused No. 3 or Dordi. 
It was also instructed to honour all bills of exchange accepted and promissory 
notes made on behalf of the company if they were signed by accused No. 3 or 
Dordi. 


Accused No. 1 had his own businesses which he was running both at Bom- 
bay and in Nagpur. In Bombay he had a concern known as ‘‘Daga Sons” and 
one M. R. Daga (accused No. 5) was the cashier in the same. He had another 
firm ‘Bansilal Ramchand’ which was also his own at Nagpur. Asaram (accused 
No. 7) was the manager of that frm. From June 11, 1958 to October 18, 1958, 
when certain of the directors resigned or: were unwilling to continue, accused 
No. 7 was also made one of the directors of the Model Mills: Girdharlal and 
Sunderlal (accused Nos. 8 and 9) were the sons of accused No. 7. They lived 
with their father at Nagpur and carried on business in the name of ‘Girdhar- 
ial Sunderlal’. 

2 (1931) 33 Bom. L.R. 676, s.o. [1931] DA. [1936] ALR. P.C. 253, 8.0. 38, Bom. 


A.IL.R. Bom. 313, 3.B. 
3 [1855] ALR. S.C. 196. & (1934) 87 Bom. L.R. 179. 
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It was alleged by the prosecution against these accused that after accused 
No. 1 got control of the Model Mills in 1950, gradually the method adopted for 
the purpose of purchasing cotton was changed. The firm by name Hari Cotton 
Company was formed by’ accused No. 2 and contrary to the usual practice 
large amounts were advanced by the Mills for the expected supply of cotton by 
Hari Cotton Company. At first, cotton was supplied until 1953 on commission 
basis but thereafter it was supplied as principal to principal. Large amounts 
were paid in advance for -the purchase of cotton as a result of which on March 
31, 1956, Hari Cotton Company was indebted to the tune of eleven lacs of 
rupees to the Mills and contracts for the supply of cotton were outstanding to 
the tune of over seven lacs of rupees. 

From and after April 1, 1956, the Indian Companies Act was substantially 
amended which made it impossible for accused: No. 1 to advance any amount 
in the name of Hari Cotton Company or to deal with Hari Cotton Company 
directly. It was alleged that, therefore, a scheme was evolved by which though 
the transactions were really for Hari Cotton Company, apparently they were 
made in the name of Harakchand Mohanlal, a new firm floated by one Mohan- 
lal (accused No. 4) at the instance of accused No. 1. Accused No. 4, who was 
the brother of one Lakhmichand (accused No. 6), had absolutely no experi- 
ence of this business. The same method that was followed with regard to 
Hari Cotton Company for the purchase of cotton was followed with regard to 
the new firm Harakchand Mohanlal. Large amounts were advanced to Harak- 
chand Mohanlal and most of these amounts found their way into the private 
account of accused No. 1 or accused No. 2 and were misappropriated by them 
‘vithout supply of cotton. 

On April 24, 1959, an application was made by one G. P. Tiwari, a clerk of 
the Weaving Department of the Model Mills Ltd., against accused No. 1 alleg- 
ing that he had been deducting provident fund contributions from the wages 
of the complainant and other workers of the Mills which he was bound . 
to deposit with the Provident Fund Commissioner along with the contribution 
of the Mills; instead of doing so, he had misappropriated the entire money for 
his personal use or for the use of his business or businesses either of the Mills 
or otherwise. He-also alleged that accused No. 1 had misappropriated amounts 
which were deducted from the complainant and other workers of the Mills on 
account of insurance and house-rents and these also he had not deposited with 
the State Employees Corporation and the Housing Board respectively. He 
further alleged that the workers of the Mills were not paid wages for the 
month of March 1959. On June 20, 1959, the first information report of the 
vase was transferred to the Central Investigating Agency of the Special Police 
Establishment, New Delhi, and fresh first information report was registered. 

The accused were thereafter charge-sheeted before the Special Magistrate, 
Esplanade, Bombay, by the Special Police Establishment (Fraud Squad), New 
Delhi, for offences of conspiracy by all the accused to commit offences under 
ss. 409, 420 and 477 of the Penal Code. They were also charge-sheeted under 
s. 120 read with s. 409 and accused Nos. 1 and 3 were charge-sheeted for 
offences punishable under ss. 409, 420 and 477 of the Penal Code. 

The gravamen of the charge was that accused No. 1, who was the Managing 
director of the Model Mills Nagpur in order to defraud the Mills entered into 
conspiracy with several of the accused for withdrawing large amounts from 
the Mills for his own personal benefit and that of accused No. 2. As regards 
this offence, the charge was under ss. 120 and 409 of the Penal Code. It was 
also alleged that these accused along with others entered into a conspiracy to 
cheat the Punjab National Bank Ltd. at Nagpur by showing inflated stocks in 
the records of the Model Mills at Nagpur at the instance of accused Nos. 1 and 3 
and in the stock returns furnished to the Bank with a view dishonestly to in- 
duce the Bank to permit them to draw large amounts from the Bank. 

At the hearing, the Public Prosecutor gave up the case regarding the of- 
fences under ss. 420 and 477A of the Penal Code in regard te the alleged 
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cheating of the Punjab National Bank Ltd. Accused Nos. 4 and 6 mentioned 
in the charge-sheet were given pardon under s. 337 of the Criminal Procedure 
Code. These two persons were examined before the Magistrate as approvers. 
The Special Magistrate held that the case was made out against accused Nos. 1, 2, 
3, 7 and 8 under s. 120B and against accused No. 1 on three counts under s. 
409, and accused No. 3 on two counts under s. 409 and committed them to 
the Court of B.N. Deshmukh, Additional Sessions Judge, Greater Bombay 
for Nagpur Sessions Division. In the Companion Case he committed accused 
Nos. 1 and 3 to be tried for the same offence to the Sessions Court in respect of 
an amount of Rs. 50,000 which was misappropriated by accused No. 1. Against 
the first committal all the accused came in revision to the High Court while 
against the other committal both accused Nos. 1 and 2 filed separate revisional 
applications. : 


The appliations were heard. 


Cri. R. A. No. 967 of 1962: 


- J. M. Gandhi, with B. R. Agarwal and Miss Amina Nakavi, for the petitioner. 
P. P. Khambatta, Special Publie Prosecutor, and R. L. Mehta, for the op- 
ponent. i 


- C. C. Vaidya, Assistant Government Pleader, for the State. 


Cri. R. A. Nos. 968, 969 and 971 of 1962: 


B. R. Agarwal, for the petitioner in each. 
Same appearances for the opponent & State as in 967/62. 


Cri. R. A. No. 970 of 1962: 


J. C. Bhatt, with B. R. Agarwal, for the petitioner. 
Same appearances for the opponent and State as in 967/62, 


Cr. R. A. Nos. 976 and 978 of 1962: 


J.. C. Bhatt and K. H. Parsurampuria, instructed by Vakil Dadabhoy 
& Bharucha, for the petitioner in both. , 
Same appearances for the opponent and State as in 967 of 1962. 


Pate. J. [His Lordship after stating the facts proceeded.] As a result of 
the investigation made by the Special Police, two charge-sheets were filed, one 
with regard to the case which resulted in the first commitment and another 
which resulted in the second commitment. 

In order that these accused should be tried expeditiously, the State Govern- 
ment made a special appointment of Mr. Mahimtura as a Special Judicial Magi- 
strate for Bombay and Nagpur District and invested him with the powers of a 
Presidency Magistrate. This notification was issued on May, 27 1960, and 
immediately thereafter the charge-sheet was filed. In due course another noti- 
fication was issued on September 15, 1961, by which Mr. B. N. Deshmukh, Addi- 
tional Sessions Judge, Greater Bombay, was appointed to be an Additional 
Sessions Judge for Nagpur Sessions Division to exercise jurisdiction in the 
Court of Sessions for the Nagpur Sessions Division and by cl. (2) he was re- 
quired to sit for the cases committed by Mr. Mahimtura at Bombay within the 
Greater Bombay Sessions Division. 

The first ground urged by Mr. Bhatt is based on the right to equality. The 
allegations against the accused are that in pursuance of the conspiracy to com- 
mit the breach of trust of the funds of Model Mills amounting to Rs. 34,92,500 
between May, 1956 and April, 1958, large amounts were drawn from the funds 
of the Model Mills for meeting the losses suffered by accused No. 1 and for dis- 
charging the personal liability of accused Nos. 1 and 2 in the Union Bank of 
India and for also providing finances to Swadeshi Oil Mills. It was further 
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alleged that the investigations also showed that whenever more funds were 
required for making payments to Harakchand Mohanlal for the said purpose, 
false and inflated stocks of cotton, cloth and yarn were shown in the record of 
Model Mills at the instance of accused Nos. 1 and 3 and also in the statement 
supplied to the Bank, that on the security of stocks which did not exist large 
amounts were borrowed from the Punjab National Bank and it was cheated. It is 
argued that at least four persons Dinshaw D. Patel, Jagannath Raut, Gajanand 
Maske and S. D. Mundra, who admitted that they had shown inflated stocks in 
the books of the Mills and submitted such statements to the Bank under the 
orders of accused Nos. 1 and 3 and who are cited as witnesses at Nos. 4, 5, 8 
and 11 respectively in the list, were, on their admitted statements, as much 
criminals as the applicants are alleged to be, and though on their own showing 
they had complicity at least in the statements regardirig stocks and also fabri- 
cating the records in connection with the same, they have been deliberately 
omitted from the charge-sheet by the police which they had no power to do. 
This, he contends, amounts to preferential treatment to those by misusing their 
powers and the whole charge sheet and every thing connected with it, therefore, 
is illegal and bad since art. 14 of the Constitution ought to apply. It is also 
complained that though accused No. 1 pointed out to the learned Magistrate 
that under the provisions of ss. 190 and 204 of the Criminal Procedure Code 
it was his bounden duty on his suspicions being aroused that an offence was 
committed by those persons to issue process against them and require the police 
pes to place them before him as accused along with the petitioners, he re- 

ed to take action. It is argued that the procedure adopted by the police 
and by the learned Magisttate amounts in effect to exonerate those witnesses 
from prosecution and pardon contrary to the provisions of s. 387 and it should 
not be permitted. 

Mr. Khambatta contends—and in our view rightly—that even on the assum- 
ption that art. 14 can possibly mean as is contended for, it is impossible to say 
that those four witnesses are on an equal footing with the present accused. 
We have carefully perused their statements and those statements show that 
they were told that it was necessary for raising funds for the purpose of the Mills 
that the stock should be inflated. It may be that rightly or wrongly in order 
to benefit the Mills they carried ‘out the desire of accused Nos. 1 and 3. They 
were ordinary employees of the Mills and were serving the Mills for a long 
time and there is nothing to show that they knew that the funds were being 
misused by accused No. 1 for his own purpose. Moreover, except their own 
statements there is no evidence against them. Mr. Bhatt contended that as this 
aspect of the matter was not mooted before the learned Magistrate, the other 
evidence against them was not brought to his notice. He says he would be in 
a position to show that there was evidence against these witnesses apart from 
their statements which would show their complicity. It is obvious that though 
the accused may have given statements before the police, these statements 
would not be admissible in evidence against themselves. The other evidence, 
even if any, could be only very meagre and unsubstantial. 


Mr. Khambatta is also right when he says that no amount of evidence that 
any one could produce would show that these four witnesses could have at all 
known at any time the conspiracy between the accused before the Court to 
misappropriate funds of the Mills for the personal purpose of accused Nos. 1 
and 2. Moreover, these four witnesses who were ordinary employees have not 
received a pie of the funds belonging to the Mills and, therefore, it is wrong to 
say that the police and the learned Magistrate have misused the powers and 
violated the equality rule even if applicable. 

Mr. Bhatt argues that the powers of police are circumscribed by the Code and 
they have no right to select a particular accused for being chargp-sheeted be- 
fore the Court. In this connection Mr. Khambatta invited our attention to 
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the decision in H. N. Rishbud v. State of Delhi’ wherein it is observed (p. 201): 


“Thus, under the Code investigation consists generally of the following steps:- (1) 

..(2)...(3)...(4)...(5) Formation of the opinion as to whether on the material col- 
lected there is a case to place the accused before a Magistrate for trial and if so taking 
the necessary steps for the same by the filing of a charge-sheet- under Section 173.” 

In this connection we may refer to ss. 169 and 170 of the Criminal Procedure 
Code. Section 169 enables the police officer to release a person in custody on 
his executing a bond for appearing before a Magistrate if and when required if 
in his opinion there is no sufficient evidence or reasonable ground of suspicion 
to justify the forwarding of the accused to a. Magistrate. Section 170, the 
counterpart of s. 169, contains the marginal note to this effect ‘‘Case to be 
sent to Magistrate when evidence is sufficient’. It says that if it appears to 
the oficer upon investigation that there is sufficient evidence or reasonable 
ground as aforesaid (i.e. reasonable ground of suspicion to justify the for- 
warding of the accused to a Magistrate) such officer shall forward the accused 
under custody to a Magistrate. Therefore, even if the police officers may not 
have to some extent an absolute choice, they have to exercise some discretion 
in the matter and cannot merely because there is some suspicion of an offence 
charge-sheet an accused; there must be sufficient evidence to justify them in 
forwarding the accused to the Magistrate. In view of the fact that substantial- 
ly the evidence against them consists of the statements of those witnesses them- 
selves which would not be admissible against them, the police officers were not 
bound to charge-sheet those persons along with the present accused against who 
there was more than ample evidence to justify their being charge-sheeted. We 
do not think that in exercising their discretion the ‘police officers were animated 
by any ill-motive against any of the accused with the result that even if art. 
14 applied, since the exercise of the power in the present case is bona fide there 
is no question of the article having been violated for ulterior purpose even if 
it is assumed that an accused is entitled to ask that another accused should be 
tried along with him. 

Moreover, even if it were senna that these four witnesses were guilty, in 
our view, there is no warrant for saying that they should be charge-sheeted 
under the same charge-shect along with the accused or that they should be 
tried with these accused as is contended for. By resorting to this argument, 
' the whole attempt on the part of the accused is to prevent these four appear- 

ing as witnesses against them and their evidence being availed of by the pro- 
secution. In our view, equal treatment does not mean and can never mean 
that irrespective of other considerations those persons should also be charged 
along with the accused in the same trial. We are not satisfied that there is 
any compelling law which requires the prosecution to charge-sheet all accused 
in the same trial in respect of even the same offence, even if all of them are 
parties to it. The provisions regarding joinder of accused are enabling pro- 
visions and no accused can with ulterior purpose or otherwise insist that the 
other accused be also put up along with him for trial. 

Mr. Bhatt says that during the hearing he asked if the Publie Prosecutor 
was prepared to examine Dinshaw D. Patel and other of those witnesses and 
when he replied in the affirmative he intimated that he proposed to make an 
application under ss. 190 and 204 to the learned Magistrate for taking action 
against them, the Public Prosecutor refused to examine those witnesses. More- 
over in the midst of Mr. Gandhi’s arguments on this aspect the Publie Prose- 
cutor gave up the charges regarding the offences under s. 420 and s. 477A in 
relation to the alleged cheating of the Punjab National Bank Ltd. It is argued 
that this attempt on the part of the prosecution was not justified and the 
charge-sheet must procecd as a whole. We are by no means satisfied that 

` the Public Prosecutor was in error in dropping the charges under s. 477A and 

s. 420 of the Penal Code even against the present accused. It is obvious that 


1 [1955] ALR. S.C. 196. 
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these four witnesses could, if at all they were involved, be involved only in 
reference to the inflation of the stocks in the records of the Mils and the 
statements that were furnished to the Bank. If at all there was any con- 
spiracy to draw more funds from this Bank, it could have no relation to the 
first conspiracy which was for the purposes of withdrawing the funds of the 
Mills for the use of accused Nos. 1 and 2. It would seem that even though in 
the charge-sheet both the charges were clubbed together, there would be a 
clear misjoinder of charges and even if the Publie Prosecutor had insisted upon 
their being included therein, it is doubtful if the Court would have directed a 
single trial both for the first conspiracy and the offences under s. 409 and for 
offences under ss. 420 and 477A of the Penal Code, if those accused by any 
chance were charge-sheeted along with the present accused. 

In our view, there is also no substance in the contention that the learned 
Magistrate was bound under s. 190, cl. (c) read with s. 204 to take cognizance 
of the alleged offence by reason of what appeared in the police report to issue 
process against any of those witnesses. The words in s. 190,are: 

“any Presidency Magistrate...may take cognisance of any offence—... 
(c) upon information received from any person other than a police-officer, or upon 
his own knowledge or suspicion, that such offence has been committed”. 


Section 204 requires that for the issue of a process a Magistrate must be satis- 
fied that there is sufficient ground for proceeding. In our view, under s. 190 
there is scope for the exercise of discretion by the learned Magistrate though, 
$ course, not unrelated to his conclusion about there being sufficient material 

or proceeding against those persons. The mented Magistrate in this connec- 
tion observed : 

“It is true that the statement of D. D. Patel and also the statements of some other 
witnesses contain material which to some extent incriminate them. But I cannot say 
that the material is of such a nature that it shows that they are guilty of the offences 
mentioned in the charge-sheet. Simply because some witnesses say something which 
to some extent incriminate them, it is no part of my imperative duty to have them 
arrested and brought before me for trial along with the present accused as submitted by 
accused No, 1.” 


In our view, the learned Magistrate is fully justified in taking the view that 
he has expressed. As we said, there is no law which compels the Magistrate 
to direct their arrest and direct them to be charged along with the accused 
to be tried along with them. The whole attempt, as we said, is to shut out 
their evidence being received against the accused. Apart from this, the learn- 
ed Magistrate is justifiably entitled to come to a conclusion that the evidence 
is not ‘sufficient for him to proceed against those witnesses. 

It is argued that s. 387 of the Criminal Procedure Code is a specific pro- 
vision which enables the prosecution to obtain the evidence of a necessary wit- 
ness who is an accomplice with the other accused and because of this specific 
provision no other mode is open to the prosecution for obtaining such evidence. 
Reliance is placed for this purpose upon the Privy Council judgment in Nazir 
Ahmad v. King-Emperor. 2 In our view, there is no force at all in the conten- 
tion raised. It is not even alleged by the aceused that those witnesses have been 
granted pardon by the police nor is there anything to show that any pardon 
was intended as such. What the police officer has done is to refuse to charge- 
sheet these witnesses under the same charge-sheet along with these accused in 
exercise of his discretion as in his view there was not sufficient material for 
putting up those witnesses for trial. The section has no possible application 
even if we assume that this is the only mode intended by the Criminal Pro- 
cedure Code for obtaining the evidence of an accomplice. 

It is argued that by the process adopted the aceused are deprived of a con- 
tention that the evidence of those witnesses: would not be admissible against 
-them. -That may be so. However we do not see under what provision can the 

2 [1936] ALR. P.C, 263, 8.0. 38 Bom, L.R. 987. 
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accused claim such a right. The Criminal Procedure Code gives an accused 
person certain rights of defence but there is no provision in the Criminal Pro- 
cedure Code which gives the accused a right to demand that someone else even 
if an accomplice be tried along with him. It is impossible to accept the con- 
tention that the aceused is entitled to insist that those persons must be tried 
along with himself. Sir John Beaumont in Emperor v. Keshav Korttkar,3 
with respect, rightly observed that if the witnesses were not accused along 
with the applicants there is no provision of law which makes their evidence 
inadmissible. In this connection one may refer to s. 30 of the Evidence Act 
which provides that when more than one person are being jointly tried for 
the same offence, a confession is made by anyone of the accused affecting him- 
self or some other of such accused the Court may take into consideration such 
confession as against such other persons as well as against the person who 
made such confession. It is true that the words ‘‘may take into considera- 
tion’’ cannot mean that it should be treated on an equal footing with sworn 
testimony of a person. But if in law even a confession given by an accused 
can be considered by a Court, even though that confession has never been the 
subject of cross-examination, one fails to see any reason in principle why if 
an accomplice who is never an accused in the same trial along with the person 
against whom he gives evidence and which evidence is subject to cross-examination 
by the accused cannot be treated as evidence and should be regarded as inad- 
missible. It may be that the same witness may become an accused separately 
but that does not detract from his evidence as a witness; ultimately it rests 
with the Court what weight to attach to the evidence of such a witness. That, 
however, is a different matter. 

The learned Chief Justice has also pointed out in the said case that merely 
because a police officer acts improperly in not charging such persons along with 
the accused even after mentioning their names it does not necessarily render 
the evidence inadmissible. Even assuming, therefore, that in the present case 
there was some irregularity on the part of the police officer, in our view, so 
far as the accused are concerned, they are not entitled to insist that the evi- 
dence of those witnesses should be rendered unavailable by directing their 
trial along with these accused. 

The second contention raised on behalf of accused No. 1 is regarding the 
appointment of the Special Magistrate and the powers conferred upon him 
to try these accused. It is argued that the Criminal Procedure Code as amend- 
ed by this State does not empower the appointment of a Special Magistrate 
as has been done in the present case for two Sessions Districts. It is argued 
that in order that an appointment of a Special Magistrate under s. 14 of the 
Act should be valid, he should be capable of being subordinate to a particular 
Sessions Judge as provided by s. 17. In the present case, as shown by the noti- 
fication, he has been appointed Special Judicial Magistrate having jurisdiction 
over area comprising Greater Bombay and Nagpur District and since there 
are separate Sessions Judges for Greater Bombay and Nagpur, under no cir- 
cumstances it is argued can the requirement of s. 17 be satisfied. Section 17 
of the Criminal Procedure Code provides that 

“All Judicial Magistrates appointed under sections 12 and 14...shall be subordinate 
to the Sessions Judge and he may, from time to time, make rules or give special orders 
consistent with this Code as to the distribution of business among such Magistrates and 
benches;” . 

In our view, there is really no anomaly as is attempted to be made out by 
Mr. Bhatt. The position has been well explained by Mr. Justice Raghubar 
Dayal in Lalia Prasad v. State,+ who was dealing with the Central Act where 
instead of the words ‘‘Sessions Judge’’ the words are ‘‘District Magistrate’’. 
The learned Judge points out that the subordination of a Special Magistrate 
to the Sessions Judge is on the principle that he will be subordinate to a parti- 


3 (1984) 37 Bom L.R. 179. 4 [1052] A.I.R. All. 70. 
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cular Sessions Judge with respect to the cases of that sessions division and not 
with respect to the cases of another sessions division if he as a Special Magis- 
trate has jurisdiction over several sessions divisions. If, therefore, the learned 
Special Magistrate were exercising jurisdiction in respect of cases arising in 
the Nagpur Sessions Division he would have been subordinate to the Sessions 
Judge at Nagpur and if he exercised jurisdiction in respect of cases arising 
in Bombay Division then he would be subordinate to the Sessions Judge of 
Bombay. It is, however, countered by Mr. Bhatt that this would be a good 
argument in cases where such Special Magistrate is supposed to hear several 
eases some of which arise in one Sessions Division and some in another Sessions 
Division. He says that in the present case there is only one single case and 
the section, therefore, cannot have any application. We cannot accept this 
contention: In the present case it is clear on the materials before us that the 
conspiracy may as well have taken place in Bombay and at least some of the 
offences were committed within the jurisdiction of the Bombay Court. The 
offence, therefore, would ‘have been triable in Bombay as if the offences had 
been committed within the Bombay Division and under these circumstances 
by the reasoning adopted in the case above cited, since Mr. Mahimtura, the 
Special Magistrate, was dealing with the case as if it arose in Bombay, he 
would be subordinate to the Sessions Judge in Bombay. It is possible that he 
may not have occasion to deal with a case arising in Nagpur and, therefore, 
no case of subordination arises. That, however, does not make his appoint- 
„ment invalid on the ground urged by the petitioners. 

It is then contended that the State Government was not entitled to confer 
the powers of the Presidency Magistrate or any Magistrate on Mr. Mahimtura. 
Reliance for this purpose is placed upon s. 14 of the Code of Criminal Proce- 
dure which enables the State Government to appoint Special Magistrates. 
The section, so far as is relevant, reads as follows: 

“The State Government may...confer upon any person who holds or has held any 
judicial post...all or any of the powers conferred or conferrable by or under this Code 
on a Judicial Magistrate in respect to particular cases or to a particular class or classes 
of cases, or in regard to cases generally in any local area. Such Magistrates shall be 
called Special Judicial Magistrates...” 

It is argued that the Criminal Procedure Code contains provisions which con- 
fer powers upon a Presidency Magistrate, upon a Judicial Magistrate of the 
First Class, upon a Judicial Magistrate of the Second Class and upon a Judi- 
. cial Magistrate of the Third Class. There is no provision in the whole of the 
` Criminal Procedure Code which has conferred any powers on Judicial Magis- 
trates as such. Schedule IV shows what additional powers can be conferred 
on each class of the Judicial Magistrates under s. 37. The Magistrates re- 
ferred to there are First Class, Second Class and Third Class Magistrates. 
Division (B) of Part I of that Schedule refers to the powers which can be 
conferred on such Magistrates by a Sessions Judge. He argues that under the 
Code no powers are conferred on a Judicial Magistrate as such and as 
under the above provisions the powers can be conferred only on Magistrates 
of First, Second and Third Class, the powers which the State Government has 
conferred on Mr. Mahimtura:as Special Judicial Magistrate cannot be sus- 
tained. ` 

There seems to be an obvious fallacy in the argument advanced. The words 
“all or any of the powers conferred or conferrable by or under this Code on 
a Judicial Magistrate” used in s. 14 of the Code mean ‘“‘Judicial Magistrate”? 
defined in s. 6-A which shows that ‘‘Judicial Magistrate” is a genus and the 
five Divisions of it are the species. The words are upon ‘‘a Magistrate” and 
not upon ‘‘such Magistrate’? which mean ‘‘any Judicial Magistrate’. When 
the section says ‘‘powers conferred or conferrable... upon a Judicial Magis- 
trate’’ it only means that the State Government is given a choice #8 to whether 
it will vest the named person with powers of a Presidency Magistrate or that 
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of a Magistrate of the First Class or Second Class or Third Class. True under 
3. 6-A ‘‘Judicial Magistrates’’ include Special Magistrates as a class. That 
cannot make any difference. The Legislature must be presumed to be awarc 
of the general scheme of the Criminal Procedure Code when it amended the 
section. It must, therefore, have known that under the Central Code there 
were no Special Magistrates at all, and consequently there were no powers 
conferred upon such Magistrates as a class. The categories of Magistrates, 
namely Judicial and Executive, have been created after the judicial and exe- 
cutive functions were separated and under s. 6-A. ‘‘Judicial Magistrates” 
were divided into the five classes named in s. 6-A. Knowing this it has 
used the words ‘‘...under this Code on a Judicial Magistrate” in s. 14 
and not ‘‘on such Magistrate’’ in which case alone the section can carry the 
meaning contended for. In the present case the State Government has con- 
ferred the powers of a Presidency Magistrate on Mr. Mahimtura, that is a 
power conferred by the Code on a’Magistrate who id a Judicial Magistrate and 
is, therefore, conferrable upon him by the State under s. 14 for procedural 
purposes. The jurisdictional power which is conferrable on the Judicial 
Magistrate, First Class, of taking cognizance of the offence under s. 190 has 
also been conferred upon Mr. Mahimtura in respect of the case arising out 
of information referred thereto. In our view, it cannot be said that the State 
Government was not entitled to confer the powers which it had conferred on 
Mr. Mahimtura. i 

In this connection the decision in Jagannath v. State of Maharashtra® may 
be referred to. In that case Mr. Gehani who was holding the post of a Presi- 
dency Magistrate was appointed a Special Magistrate under s. 14 and was in- 
vested with the powers of a Presidency Magistrate for the area comprising 
Greater Bombay and Ratnagiri District for the trial of the particular case in- 
volved there. It was held by the Supreme Court that the Government of 
Maharashtra could appoint Mr. Gehani a Special Judicial Magistrate having 
jurisdiction over Greater Bombay and the District of Ratnagiri and could 
confer upon him the powers of a Presidency Magistrate in respect of the trial 
of the case known as the Deogad Gold Seizure Case. It ig true that in that 
ease the arguments that are being urged were not urged before their Lord- 
ships. It is not necessary to consider whether we are bound by the decision 
or not since in this case we are not in a position to uphold the arguments 
advanced by Mr. Bhatt, as we are clearly of the view that the appointment is 
perfectly legal and so is the conferment of powers upon the learned Magistrate. 

It was then contended that the power given to the Special Magistrate in res- 
pect to ‘‘the criminal Case SPE’s RC No. 3/1959 CIA (Model Mills Case) 
against Shri Khushalechand B. Daga and others’’ would not enable him to try 
two cases (1) against Khushalchand B. Daga and others and (2) against 
Khushalchand B. Daga and another. It may be recalled that out of the same 
information numbered above, two offences were discovered and accordingly 
two charge-sheets were forwarded to the learned Special Magistrate. In the 
first set several accused were charge-sheeted along with accused No. 1 while 
in the second only aceused Nos. 1 and 3 were charge-sheeted. It is argued 
that the case against ‘‘Khushalehand B. Daga and others’’ does not include 
and cannot inelude the case against ‘‘Khushalchand B. Daga and another’’ 
nor can it include the two cases, the subject-matter of the charge-sheets. In 
our view, there is no substance in either of the contentions. The power of a 
Presidency Magistrate is conferred upon the Special Magistrate in respect of 
the whole of the information referred to there, and if the information gives 
rise to more than one offence, it must by necessity include reception of several 
charge-sheets as a result of that information. 

It is further urged by Mr. Bhatt that the appointment of Mr. Deshmukh as 
the Additignal Sessions Judge also of Nagpur Division is illegal. For this 


5 [1963] AI.R. S.C. 728. 


1968.] NARAYANDAS V. STATE OF MAHARASHTRA (4.0B.J.)—Patel J, 27 


purpose he relies upon s. 9 of the Criminal Procedure Code as applied to this 
State. Sub-section (Z) of s. 9 requires the State Government to establish a 
Court of Session for every sessions division and appoint a Judge of such Court 
in consultation with the High Court. Sub-section (3) of s. 9 enables the State 
Government in consultation with the High Court to appoint Additional Ses- 
sions Judges and Assistant Sessions Judges to exercise jurisdiction in one or 
more such Courts. Sub-section (4) enables the State Government to appoint 
a Sessions Judge of one sessions division in consultation with the High Court 
to be also an Additional Sessions Judge of another division and in such case 
he may sit for the disposal of cases at such place or places in either division 
as the State Government may direct. It is argued by Mr. Bhatt that evi- 
dently the appointment of Mr. B. N. Deshmukh to be an Additional Judge of 
Nagpur cannot be justified either under sub-s. (3) or sub-s. (4) of s. 9 of the 
Criminal Procedure Code. 

The reason why he says sub-s. (3) of s. 9 does not apply is that the last 
words ‘‘one or more such Courts’’ only mean that the Court or Courts of 
Additional Sessions Judge and Assistant Sessions Judge who may be appointed 
to exercise the jurisdiction of the Sessions Court only within that particular 
sessions division. Mr. Bhatt relied upon the observations of Mr. Justice 
Patkar in Emperor v. Lakshman Narangikar® where the learned Judge observed 
as follows (p. 694): 

“...1 think, therefore, that the Additional Sessions Judge and the Assistant Sessions 
Judge appointed under s. 9(3), though exercising jurisdiction as a Sessions Court, are, 
-~ while exercising their functions in respect of particular cases which have been made 
over to them, different Courts to the Sessions Judge who has been appointed under s. 
9(1) of the Code of Criminal Procedure.” 

The question arose out of an application for transfer. It seems that distur- 
bance had taken place at a place called Chirner, 13 miles from Panvel, and 47 
accused were sent up before the Magistrate who committed them for trial be- 
fore the Sessions Court at Thana under several sections of the Penal Code. 
Normally the trial would have taken place at Thana with a jury. However, 
the then Bombay Government issued a notification under s. 193(2) of the case 
directing Mr. N. R. Gundil, Assistant Judge and Additional Sessions Judge, 
Thana, to try the case committed by the said Magistrate and under s. 9(2) 
. he was further directed to hold his Court for trial of the case at Alibag. It 
was while considering the question of powers of transfer that the said obser- 
vations were made. The other learned Judges decided this case on different 
grounds. The Court was not interpreting the amplitude of s. 9, sub-s. (3). 
It seems to us that the word ‘‘such’’ in sub-s. (3) relates to the ‘‘Court’’ re- 
ferred to in the earlier part of the said section, and that is sub-s. (J) which, 
as we have said, requires the State Government in every sessions division to 
establish a Court of Session for every sessions division. It is in reference to 
‘such Court’’ or ‘‘Courts’’ that the State Government is given power under 
sub-s. (3) to make necessary appointments. The power is given to the State 
. _Government to appoint either Additional Sessions Judges or Assistant Sessions 
Judges not only to exercise jurisdiction in ‘‘such Court’’ but to exercise juris- 
diction in one or more such Courts. The most natural meaning would be that 
Additional and Assistant Sessions Judges may be appointed who could be em- 
powered to exercise jurisdiction in one or more Sessions Courts which means 
Sessions Court of different sessions divisions. There is no reference to one 
or more Sessions Courts in the same sessions division. Since we hold that the 
State Government had the power of appointing Additional Sessions Judge to 
exercise jurisdiction both in the Sessions Court at Bombay and Sessions Court 
at Nagpur, the contention pointedly made with reference to sub-s. (4) of s. 9 
falls to the ground. It was suggested that if we construe sub-s. (3) as above, 
sub-s. (4) may become redunddnt. That cannot be so. It is obvious that 
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aub-s. (3) gives power to the State Government to appoint Additional Sessions 
Judges and Assistant Sessions Judges to exercise their jurisdiction in one or 
more Courts while sub-s. (4) enables the State Government to appoint a 
Sessions Judge of one sessions division to be also an Additional Sessions Judge 
of another division. This power is given to meet a contingency when a 
Sessions Division has not enough work for a Sessions Judge in which ease he 
can be provided for work in another division. Even if sub-s. (4) has to be 
resorted to, it is possible to rely upon s. 19 of the General Clauses Act by 
reason of which it is possible to include an Additional Sessions Judge who 
exercises the powers of Sessions Judge in the division within the meaning 
of the words ‘‘Sessions Judge’’. By reason of what we have stated above with 
woud to sub-s. (3), however, it is not necessary to consider this question 
urther. 


[The rest of the judgment is not material to this report.] 
Rule discharged. 


Before Mr. Justice Shah. 


VISHVAMOHAN RAGHUVIRPRASAD TIWARI 
v. 
i MAHADU DALPAT CHAUDHARI.’ 

Criminal Procedure Code (Act V of 1898), Secs. 197, 203—Bombay District Municipal 
Act (Bom. HI of 1901), Sec. 23(7)—Offence charged against President or Vice~Presie 
dent of municipality governed by Bom. Act II of 1901—Whether magistrate can take 
cognisance of offence in absence of sanction under s. 197 of Code—Ambit of power 
of municipality under s. 23(7) of Bom. Act II of 1901—Magistrate dismissing com- 
plaint on ground of want of sanction under s. 197 of Code—Whether revision to 
Sessions Court lies against order of such dismissal. 


Before any sanction under s. 197 of the Criminal Procedure Code, 1898, could be 
required, it is necessary that the public servant should be removable from his office 
only by or with the sanction of the Government, Central or State, in whose employ- 
ment he may be. If by virtue of the provisions of any Act such a person is also - 
liable to be removed by any other authority,.it cannot be said that sanction under 
s. 197 of the Code would be necessary before such person could be prosecuted for 
any offence committed by him in the discharge of his public duties. 

Sanction under s. 197 of the Criminal Procedure Code is not necessary before a 
magisirate can take cognisance of an offence charged against a President or Vice- 
President of a municipality governed by the Bombay District Municipal Act, 1901, 
as by virtue of s. 23(7) of the latter Act the State Government is not the only 
authority which can remove such a person from his office. 

Under s. 23(7) of the Bombay District Municipal Act, 1901, the municipality has power 
to remove its president or vice-president as it thinks fit without assigning any rea- 
son for such removal merely by passing a resolution with the majority of three- 
fourths of its councillors. This power can be exercised by the municipality also in 
eases of misconduct, neglect of, or incapacity to perform, his duty on the part of its 
president or vice-president. 

In re Shirke,' referred to. 

An order dismissing a complaint passed by a Magistrate on the ground of want 
of sanction of the State Government as required by s. 197 of the Criminal Procedure 
Code, 1898, cannot be said to have been made under s. 203 of the Code, and therefore, 
no revision application against that order can lie to the Sessions Court. 


Tue facts are stated in the judgment. 


G. M. Joshi, for the appellant. 


“Decided, September 6, 1963. Criminal Re- 1 (1081) 38 Bom. L.R. 1177. 
vision Application No. 313 of 1963: 
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M. V. Salt, for the complainant. 
F. T. Gambhirwala, Assistant Government Pleader, for the State. 


Suan J. One Vishvamohan Raghuvirprasad, who was the Vice-President 
of the District, Municipality at Dharangaon, Taluka Hrandol, oceupied the 
chair at a meeting of the General Board of the Municipality held on August 
23, 1961, since the President had not arrived at the meeting in time. The com- 
plainant Mahadu Dalpat Chandhari was one of the councillors and he was 
present at that meeting. It was alleged by the complainant that in course of 
the proceedings at that meeting the Vice-president Vishvamohan addressed 
the following words to him: 

“You Mahadu, what do you think of yourself? What is your worth and what is 
your status so that you may talk to others against me like a minor and go against our 
plans? I will bring down your intoxication and if you have fight in you, I will set it 
right. In case you support any action against us, I shall be able to deal with all of you. 
In case you become aggressive on the support of others, I will deal. with you. I warn 
you that don’t utter a single word and don’t take any action, otherwise you will suffer 
for the same.” 

According to the complainant, the Vice-president further addressed him as 
follows : 

“What do you think? I shall deal with each one of you. Whoever is so mean, can- 
not be ignored. I shall have to change my attitude and deal with them. I am able to 
do so and I shall settle the matter with each one of them.” 
Jt was further alleged by the complainant that the Vice-president also used 
the word ‘Nalayak’. The complainant then moved the Collector in connec- 
tion with the abuses the Vice-president had given to him at the meeting and he 
also moved the Government requesting them to remove the Vice-president 
from his office. The complainant was, however, informed that the matter 
related to a private dispute and it was open to him to move the appropriate 
authorities in the matter. This information was alleged to have been given 
to the complainant by the Collector on July 12, 1962. On August 25, 1962, 
the complainant filed a complaint in the Court of the Judicial Magistrate, 1st 
Class, Erandol, charging the Vice-president Vishvamohan with offences under 
ss. 352, 504, 506 and 500 of the Indian Penal Code. On receipt of the com- 
-plaint the learned Magistrate passed the following order: 

“Heard arguments. Issue notice to other side.” 
On September 1, 1962, the learned Magistrate passed the following order: 

f “Heard arguments. Issue notice to other side.” 

The case was then fixed for arguments on October 16, 1962, but the arguments 
were eventually heard on November 6, 1962. On January 2, 1963, the learned 
Magistrate delivered the judgment and gave his findings on two points: 
(1) whether the complaint was barred for want of sanction of the State Gov- 
ernment required under. s. 197 of the Criminal Procedure Code since the ac- 
cused in his capacity as a Vice-president was a public servant within the 
meaning of s, 21 of the Indian Penal Code read with s. 45 of the Bombay Dis- 
trict Municipal Act, 1901, and had acted as such at the board meeting on the 
day in question, and (2) whether there was any prima facie case against the 
accused. The finding of the learned Magistrate on the first point was in the 
affirmative and on the second point, also, in the affirmative in respect of offences 
under ss. 504 and’506(J) of the Penal Code. In the result, the learned Magis- 
trate dismissed the complaint summarily for want of sanction required under 
s. 197 of the Criminal Procedure Code. Against this order of the- learned 
Magistrate, the complainant filed a revision application in the Sessions Court 
at Jalgaon. The learned Sessions Judge in his exhaustive judgment held that 
by virtue of the provisions of s. 23(7) of the Bombay District Municipal Act, 
the State Government was not the only authority which could remove a Presi- 
dent or Vice-president of a District Municipality and that, therefore, no sanc- 
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tion under s. 197 of the Criminal Procedure Code was necessary before the 
learned Magistrate could take cognizance of the complaint filed by ‘the com- 
plainant in his Court. The learned Judge, on the second point decided by the 
learned Magistrate, however, held that a prima facie case in respect of offences 
under ss, 504 and 506(1 ) of the Penal Code was made out by the complainant 
in his complaint and that, therefore, the learned Magistrate was entitled to 
proceed with the complaint. The learned Judge also held that the complaint 
was dismissed by the learned Magistrate under s. 203 of the Criminal Proce- 
dure Code and that, therefore, he had jurisdiction to set aside the order of 
the learned Magistrate and order further enquiry by virtue of the provisions 
of s. 425 of the Criminal Procedure Code. In this view of the matter, the 
learned Judge passed the following order: 

“The order dated 2nd January 1963 in criminal case No. 26 of 1962 is hereby set 
aside. The case is sent back for further inquiry to the learned Magistrate who will 
issue process against the accused under ss. 504 and 506(1) of the Indian Penal Code in 
terms of the order passed by him referred to by him and shall inquire into the case 
thereafter and dispose of the case according to law. The parties are directed to appear 
before the learned Magistrate on 15th March, 1963.” 

It is against this order that the accused Vishvamohan has filed the present re- 
vision application in this Court. 

In support of this application, it was strenuously urged by Mr. Joshi, the 
learned advocate for the accused, that since the complaint could not be taken 
cognizance of by the learned Magistrate for want of sanction under s. 197 of 
the Criminal Procedure Code as was held by the learned Magistrate, the order 
dismissing the complaint passed by the learned Magistrate could not possibly 
lie within the purview of s. 203 of the Criminal Procedure Code. Mr. Joshi 
urged that a complaint could be dismissed under s. 203 of the Criminal Pro- 
cedure Code where a Magistrate could validly take cognizance of a complaint 
and on going into the truth or falsehood of the complaint, he came to. the con- 
clusion that the complainant had failed to make out a prima facie case against 
the accused. According to Mr. Joshi, in the present case the very first point 
that the learned Magistrate had’ to decide was as to whether he-.could take 
cognizance of the complaint filed by the complainant in the absence of a sance- 
tion of the State Government as required: by s. 197 of the Criminal Procedure 
Code since, admittedly, the accused was a publie servant within the meaning 
of s. 21 of the Indian Penal Code read with s. 45 of the Bombay District Muni- 
cipal Act, and until it was decided by the learned Magistrate that no such 
sanction was necessary, he had no jurisdiction to probe further into the matter 
and enquire as to whether the complaint of the complainant was true or false. 
Mr. Joshi urged that if his contention was accepted, no revision application 
could lie to the Sessions Court against the order of the learned Magistrate dis- 
missing the complaint on the ground of want of sanction of the State Govern- 
ment but a revision application could lie only to the High Court under s. 439 
of the Criminal Procedure Code, and that, therefore, the order passed by the 
learned Sessions Judge was wholly invalid. Mr. Gambhirwala, the learned 
Assistant Government Pleader for the State, submitted that, strictly speaking, 
the order of the learned Magistrate dismissing the complaint for want of sanc- 
tion of the State Government could not be said to have been passed. under 
s. 203 of the Criminal Procedure Code since that section provided for such 
dismissal only in cases where in law it was competent for, the Magistrate to 
take cognizance of the complaint and on inquiry he found that the complaint 
was false, or that the complainant had failed to make out a prima facie case 
against the accused. Mr. Gambhirwala, however, urged that although no re- 
vision application could lie to the Sessions Court against the order of dis- 
missal of the complaint in the present case, since the matter had been brought 
to: the notice of this Court by a revision application filed by the accused him- 
self, this Court might as well ignore the proceedings before the learned 
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Sessions Judge and correct the order passed by the learned Magistrate, if 
thought fit. In my opinion, looking to the terms of s. 197 of the Criminal 
Procedure Code, the learned Magistrate had first to decide the question as to 
whether the complaint presented to him by the complainant could be enter- 
tained for want of sanction from the State Government, and for the decision 
of that question, it was certainly competent for the learned Magistrate to make 
all possible’ inquiry, and if on such inquiry, the learned Magistrate was of 
the view that the sanction of the State Government was necessary before he 
could take cognizance of.the complaint, he should have straightway dismissed 
or returned the complaint without going into the merits of the complaint for 
the purpose of deciding the truth or falsity thereof. The learned Magistrate, 
however, seems to have decided the second point with regard to the truth or 
falsity of the complaint probably in the belief that in case the higher Court 
did not agree with his decision on the question of sanction, it might not be 
necessary for that Court to remand the complaint to him for taking action 
under ‘ss. 20Q to 202 of the Criminal Procedure Code. From this point of 
view, probably the action taken by the learned Magistrate may not be said to 
be wholly illegal, so thet in case this Court came to the conclusion that sanc- 
tion was not necessary in respect of the complaint filed by the complainant be- 
fore the learned Magistrate, the learned Magistrate should be directed to make 
` a fresh investigation with regard to the truth or falsehood of the complaint. 
At any rate, the order dismissing the complaint passed by the learned Magis- 
trate cannot be said to have been made under s.‘208 of the Criminal Procedure 
‘Code, and therefore, no revision application against that order could lie to 
‘the Sessions Court. The learned Sessions Judge in the circumstances, instead 
of\interfering with the order of the learned’ Magistrate, should have made a 
Reference to this Court for necessary orders. 

With regard to the contention of Mr.. Joshi, that sanction under s. 197 of 
the Criminal Procedure Code was necessary before the learned Magistrate 
could take cognizance of the complaint of the complainant, it seems to me that 
that section has no application in view of the provisions of 's. 23(7) of the 
Bombay District Municipal Act. Before dealing with sub-s. (7) of s. 23, 
however, it is necessary to repoa 8. 1971) of the Criminal Procedure 
Code at this stage: 

“197.(1) When any person who is a Judge within the meaning of section 19 of the 
Indian Penal Code,.or when any Magistrate, or when any public servant who is not 
removable from his office save by or with the sanction of a State Government or the 
Central Government, is accused of any offence alleged to have been committed by him 
while acting or purporting to act in the discharge of his official duty, no Court shall 
take cognizance of such offence except with the previous sanction— 

` (a)... 

(b) in the case of a person employed in connection with the affairs of a State, of 
the State Government...” 

It is clear from this sub-section that where an accused person is a publie 
servant within the meaning of s. 21 of the Indian Penal Code and being in 
the employment of a State Government or the Central Government, is liable 
to be removed from his office only by and with the sanction of such Govern- 
ment, no Court shall take cognizance of any offence charged against him ex- 
cept with the previous sanction of such Government. Thus, before any sanc- 
tion under this section could be required, it is necessary that the public ser- 
vant should be removable from his office only by or with the sanction of the 
Government, Central or State, in whose employment he may be. If by virtue 
of the provisions of any Act such a person is also liable to be removed by any 
other authority, it cannot possibly be said that sanction under s. 197 would 
be necessary before such person could be prosecuted for any offence committed 
by him in the discharge of his public duties. Bearing this principle in mind, 

` I will deal with the provisions of sub-s. (7) of s. 23 of the Bombay District 
Municipal Act. That’sub-section is as follows: 
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“The term of office of every president and of every vice-president shall cease on 

the expiry of his term of office as councillor. Every president who is elected by the 
municipality and every vice-president shall be removable from his office as such pre- 
sident or vice-president by the municipality by a resolution passed to that effect, pro- 
vided that three-fourths of the whole number of the councillors of the municipality 
vote in favour of such resolution and provided further that before such resolution is 
passed the president or vice-president is given a reasonable opportunity of showing 
cause why such a resolution should not be passed. Every president and every vice- 
president shall be removable from his office as such president or vice-president by the 
State Government for misconduct, or neglect of, or incapacity to perform, his duty and 
a president or vice-president so removed shall not be eligible for re-election during the 
remainder of the term of office of the municipality;” 
The terms of this sub-section, it will appear, provide for the removal inter alia, 
of a vice-president by two different authorities. The municipality itself under 
the first part of the sub-section could remove a vice-president from his office 
by a resolution passed by three-fourths of the whole number of the councillors 
of the municipality. It may be noted that the power so conferred by this part 
of the sub-section upon the municipality is unrestricted in its scope and ex- 
tent. In other words, the municipality, if it so chooses, can remove a president 
or a vice-president from his office for no apparent reason whatsoever, more 
so when he is guilty of misconduct or neglect of or incapacity to perform his 
duty as president or vice-president, as the case may be. The power conferred 
on the State Government by the second part of the sub-section to remove a 
president or a vice-president, however, is restricted in its scope and extent, 
The State Government can remove a president or vice-president of a district 
municipality only when he is found guilty of misconduct or neglect of, or of 
incapacity to perform, his duty as president or vice-president, as the case may 
be. Except for these reasons, the State Government has no authority what- 
ever to remove a president or a vice-president from his office. Considering 
the terms of this sub-section, therefore, it may well be said that a vice-presi- 
dent can be removed from his office not only by the municipality but also by 
the State Government although the latter would be able to remove him only 
in certain circumstances. Accordingly, in order to take cognizance of the 
complaint in the present case, the learned Magistrate would not be in need of 
a sanction of the State Government since the accused is not removable from 
his office of vice-president ‘‘save by or with the sanction of the State Govern- 
ment’’ but is also removable by the municipality as and when it pleases. 

A reference in this connection may be made to a decision of this Court in 
In re Shirke.1 In this case, the question was as to whether the accused, who 
‘was an administrative officer of a school board appointed under s. 9(J) of the 
Bombay Primary Education Act, 1923, could be prosecuted under s. 409 of 
the Indian Penal Code without the sanction of the Government under s. 197 
of the Criminal Procedure Code. The learned Magistrate was of the view that 
sanction of the Government was necessary for prosecuting the accused. The 
High Court in revision came to a different conclusion on the interpretation of 
the provisions of s. 9(2) of the Bombay Primary Education Act. That section 
provides that the school board administrative officer shall not, save with the 
previous sanction of the Government, be removable from office, reduced or 
suspended, unless by the votes of at least two-thirds of the whole number of 
councillors. The High Court interpreted the sub-section to mean that the 
administrative officer could be removed from his office without the previous 
sanction of the Government when there was a clear majority of two-thirds of 
its members. The provisions of s. 23(7) of the Bombay District Municipal 
Act are very much wider than those of s. 9(2) of the Bombay Primary Edu- 
cation Act. Whereas under the former, the State Government can remove a 
prendent o or a vice-president only on the ground of misconduct, neglect of, or 


1 (1931) 88 Bom. L.R. 1177. 
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incapacity to perform his duty as president or vice-president, under the latter the 
power of the Government to remove an administrative officer is part materia 
with the power of the councillors. Mr. Joshi, however, contended that the 
Municipality would be competent to remove a president or a Vice-president 
under the power conferred upon it by the first part of sub-s. (7) of s. 23 only 
in cases other than those in which the State Government would have power to 
remove him. In other words, Mr. Joshi contended that the municipality could 
not remove the president or vice-president on the ground of misconduct, 
neglect of, or incapacity to perform his duty as such president or vice-presi- 
dent. Mr. Joshi urged that if that was the true construction, then the State 
Government could properly be said to be the exclusive authority to remove a 
president or vice-president on any of the three grounds of misconduct, neglect 
of, or incapacity to perform his official duty as a president or vice-president. 

I am afraid, this contention cannot be accepted. As already observed, on a 
true construction of sub-s. (7) of s. 23, the municipality has power to remove 
its president or vice-president as it thinks fit without assigning any reason for 
such removal merely by passing a resolution with the majority of three-fourths 
of its councillors. This power can be exercised by the municipality also in 
eases of misconduct, neglect of, or incapacity to perform his duty on the part 
of its president or vice-president. It cannot, therefore, be said that the State 
Government is the only authority to remove a president or a vice-president 
from his office even for reason of his misconduct, neglect of, or incapacity to 
perform his official duties. In my judgment, therefore, the learned Magis- 
trate was in error in his view that sanction under s. 197 of the Criminal Pro- 
cedure Code was necessary before he could ‘take cognizance of the offence 
charged against the accused by the complainant, and, therefore, the order dis- 
missing the complaint shall have to be set aside. 


With regard to the finding of the learned Magistrate that there was a prima 
facie case on the complaint filed before him in respect of offences under ss. 504. 
and 506(/) of the Penal Code, I do not think it is necessary to direct the learn- 
ed Magistrate'to reconsider the point again. It appears that the advocate for 
the accused was present at the time the point of sanction as well as the merits 
of the complaint were discussed before the lcarned Magistrate. Besides, 
under the provisions of s. 202 of the Criminal Procedure Code it was entirely 
for the learned Magistrate to satisfy himself on such inquiry as he might think fit 
to make as to the truth or falsehood of the complaint. After careful consideration 
of the allegations in the complaint and the arguments advanced by the advo- 
eates of both the parties the learned Magistrate came to the conclusion that a 
prima facie case in respect of offences under ss. 504 and 506(/) of the Penal 
Code: was made out against the accused on the allegations made in the com- 
plaint, and therefore, I do not think it is necessary for me to give any direc- 
tions with regard to the charges in respect of which process should be issued 
by the learned Magistrate against the accused. 


In the result, the application filed by the accused against the order of the 
learned Sessions Judge shall be dismissed and the rule shall be discharged. 
The order of the learned Magistrate dismissing the complaint, however, shall 
be set aside and the learned Magistrate shall proceed with the complaint under 
s. 204°of the Criminal Procedure Code ane dispose of the case after due in- 
quiry according to law. 

Application dismissed. 


B.L.R.—3 
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Before Mr. Justice Patel and Mr. Justice Kantawala. 


C. K. IYPUNNY v. R. N. KULKARNI.” 

Industrial Disputes Act (XIV of 1947), Sec. 33C—Bombay Industrial Relations Act (Bom. 
XI of 1947)—Industrial Disputes (Amendment and Miscellaneous Provisions) Act 
(XXXVI of 1956), Sec. 31(1)—Award made under Bom: Act XI of 1947—Whether 
employee entitled to claim relief in respect of benefit under such award under s. 
33C(2) of Act XIV of 1947—Ambit of remedy under s. 33C(2). P 


Under s. 33C(2) of the Industrial Disputes Act, 1947, an employee is entitled to 
claim relief in respect of a benefit under an award made under the Bombay Indus- 
trial Relations Act, 1946. The remedy under s. 33C(2) is in addition to such as 
exists under the State Act or any other law. 

Lakshmi Mills Co., Ltd. v. L. C.,? not good law. 
Abdul Raheman v. Kulkarni,’ explained 

Shree Amarsinhji Mills Ltd. v. Nagrashna? The Central Bank of India Ltd. v. P. S. 
Rajagopalan’ and Ry. Employees’ Co-op. Bank v. Labour Court, referred to. 

The words “affect the operation of the State Act” used in s. 31(1) of the Industrial 
Disputes (Amendment and Miscellaneous Provisions) Act, 1956, mean that if there 
is a conflict between the Central Act and the State Act, the State Act is to prevail. 


Tre facts appear in the judgment. 


A. V. Ghate, for the petitioner. 
B. Narayanswamy, for respondent No. 2. 


Partu J. The petition arises out of an application under s. 38C(2) of. the 
Industrial Disputes Act, 1947, by the petitioner to the Labour Court, Bombay. 
The petitioner was employed as a Comptist on a monthly salary of Rs. 200 and 
other allowances. He served for about 11 years and resigned on December 6, 
1963, on medical grounds. His resignation was accepted and all his dues 
except gratuity were paid. He made the application alleging that as per the 
Cotton Textile Industry award he was entitled to be paid gratuity and re- 
quested the Labour Court to compute the amount of the gratuity payable to 
him. The Labour Court declined jurisdiction and hence this petition. 

The contention of respondent No. 1 was that as the award was made under 
the Bombay Industrial Relations Act, 1946, and not under the Industrial Disputes 
Act, s. 88C(2) had no application. This argument was founded on the hasic 
contention that the subject-matters of s. 38C(/) and 338C(2) were the same 
i.e. both applied to cases of award, settlement or rights available under Chap. 
VA of the Act. 

Mr. Narayanswami contends in the first instance that under s. 33C(2) the 
money benefit could be computed only when such right is claimed under an 
award or settlement under the Act or by reason of the provisions of Chap. VA of 
the Act i.e. in other words the section is applicable only to cases falling within 
s. 88C(/). He relies on Lakshmi Mills Co., Ltd. v. L. C.1 This Court in Shree 
aan Mills, Ltd. v. Nagrashna® held that (p. 582): 

..there is nothing in the language of Sub-sec. (1) which in any manner controls 
or affects the ambit and operation of Sub-sec. (2),” 
and the words ‘‘any benefit’? were construed to include a claim for compen- 
sation by a workman who is laid off. In Abdul Raheman v. Kulkarni® sitting 

*Decided, August 12, 1963. Special Civil 1962 (Supreme Court). 


Application No. 1116 of 1963. 5 [1960] 1 L.L.J. 345. 
1 [1962] 1 L.L.J. 493. 1 [1962] 1 L.L.J. 493. 
2 (1961) 63 Bom. L.R. 994, s.o. [1962] 2 2 [1961] 1 L.L.J. 681. 

L.L.J. 662. 3 (1961) 63 Bom. L.R. 994, s.o. [1962] 2 
3 [1961] I L.L.J. 581. L.L.J. 662. 
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with my brother Chandrachud J., I said while comparing s. 38C and s. 20 of 
the Industrial Disputes (Appellate Tribunal) Act, 1950 (p. 995): 


“| ..Sub-section (2) [of section 33] enables a person to make an application for de- 
termining the money value of any right to which he is entitled to under the Act and 
on such determination it becomes enforceable in the manner provided under sub-s. (1)”. 
The use of the words ‘‘under the Act’’ are unfortunate as it must be admitted 
that we were dealing with the case of an employee who claimed a right only 
under the Act and the question whether an application could be made under this 
sub-section for relief in respect of any other right was not considered by us. 
The words have crept in inadvertently and were not intended to lay down any 
limitation to the jurisdiction of the Labour Court under s. 33C(2) of the Act. 

In The Central Bank of India Lid. v. P. S. Rajagopalan* decided on April 
19, 1968, the Supreme Court had occasion to consider the section. The claim- 
ants claimed Rs. 10 per month as special allowance for operating the adding 
machine under the Shastry Award. It was contended that under s. 33C(2) 
of the Industrial Disputes Act only non-monetary benefits could be claimed 
and not a claim such as the one in the case. This contention was negatived. 
It was said: 

“ In our opinion, on a fair and reasonable construction of sub-section (2) it is clear 
that if a workman’s right to receive the benefit is disputed, that may have to be deter- 
mined by the Labour Court....Thus our conclusion is that the scope of section 33C(2) 
is wider than section 33C(1) and cannot be wholly assimilated with it, though for ob- 
vious reasons, we do not propose to decide or indicate what additional cases would fall 
‘under section 33C(2) which may not fall under section 33C(1). In this connection, we 
may incidentally state: that the observations made by this Court in the case of Punjab 
National Bank, Ltd. v. Kharbanda, that section 33C is a provision in the nature of exe- 
cution should not be interpreted to mean that the scope of section 33C(2) is exactly the 
same as section 33C(1).” ; 

In Lakshmi Muls Co., Lid. v. L. C. the reasoning is that (p. 496) : 

“_,..In respect of claims of money or benefit computable in terms of money which 
fall outside the purview of an award, settlement or the provisions of Chap. VA of the 
Industrial Disputes Act, there are remedies provided for the workmen under the provi- 
sions of the appropriate and related enactments, like the Payment of Wages Act, 1936, 
the Workmen’s Compensation Act, 1923 and the Minimum Wages Act, 1948”. 

The learned Judge observed that 

“the Act should be construed in such a way as not to lead to the overlapping or 
trenching upon the special jurisdiction under the particular related legislations”. 
With respect it is not appreciated that those three Acts are intended to be of 
general application to all workmen many of whom may not be governed by 
the Industrial Disputes Act and moreover quite a few matters appropriately 
do not fall within the purview of those Acts since the jurisdiction of the Autho- 
rity under those Acts is limited. Mr. Justice Rajgopal Iyengar of the samo 
Court in the case of Ry. Employees’ Co-op. Bank v. Labour Couri® held that 
the section applies to computation of money value of benefit available to a 
workman not only under an award or settlement under the Act or under Chap. 
V-A but to that available under a contract or by reason of any other statute. 
In view of the decision of the Supreme Court referred to above, the decision 
in Lakshmi Mills Co., Lid. v. L. C., cannot be regarded as good law. 

Tt is then contended that in any case as the Bombay Industrial Relations 
Act, 1946, contains provisions for enforcing an award made under its provi- 
sions the remedy under s. 88C(2) is not available. In any case s. 31 of the 
Industrial Disputes (Amendment and Miscellaneous Provisions) Act, 1956, 
which added s. 33C(7) and (2) restricted its application. 

It is admitted by the petitioner that the right is claimed under an award 
made under the Bombay Industrial Relations Act. Though all disputes under 


4 (1963) Civil Appeals Nos. 828 to 826 of 5 [1962]1 L.L.J. 234, S.C. ` 
1962 (Supremo Court). 6 [1960] 1 L.L.J. 345. ° 
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that Act must be settled with the aid of representative union it is admitted 
by Mr. Ghate that under s. 46(2) (at) and s. 46(5) read with s. 3(15) non-im- 
plimentation of any part of the award even in respect of a single individual 
is deemed to be an illegal change and is capable of being brought before the 
Labour Court established under that Act by the individual concerned. This 
ean be done under s. 79(3). There is, therefore, a remedy provided with a 
limitation that the application must be made within three months of the con- 
cerned employee having last approached the employer under the proviso to 
sub-s. (4) of s. 42. 

However the remedy does not appear to be adequate. In the Bombay In- 
dustrial Relations Act an application can be made to the Labour Court in 
respect of an illegal change. The Industrial Court under s. 80 has to make 
enquiry as provided by the rules made under s. 85. The rules made under s 85 
merely provide the procedure for the conduct of such enquiry. Under s. 80-D 
the Labour Court has to record its decision and the grounds on which it is 
based. Under s. 47 of the Act (Bombay Industrial Relations Act) the emplo- 
yer has to carry out the change or withdraw the change within the time pre- 
scribed in the decision of the Labour Court or if no such time is preseribed 
within 48 hours. If this is not done then the employer is Hable to penalty as 
prescribed by s. 106 and under sub-s. (3) the Court is given discretion to 
award compensation to the employee concerned. It is apparent that the em- 
ployee does not have adequate remedy for computation of the benefit to which 
he is entitled under this Act, and a direction for payment. 

Section 33C was added to the Industrial Disputes Act, 1947, in 1956 ang 
the intention was to provide a speedy remedy to employees for the realization 
of their rights. Ordinarily, looking to the purpose and the nature of the 
provisions, in the absence of anything else one cannot see any reason to restrict 
its operation to only such settlements or awards as have been made under the 
Act. It is true that s. 383C(J) has very limited application. But words simi- 
lar to those used in s. 88C(J) which limit its application have not been used 
in s. 88C(2). For this reason it has consistently been held that s. 33C(2) has 
wider application. In view of the wider amplitude of s. 38C(2) it would be 
legitimate to say that an employee is entitled to claim relief under that section 
in respect of a benefit under a contract or any standing order ete. and if these 
are included within its ambit there is no reason why a benefit under an award 
made under the Bombay Industrial Relations Act should not be within it. 
There being no restrictive words and the language being wide enough, there 
is no difficulty in regarding the remedy under s. 38C(2) as an alternative re- 
medy to the one that may have been provided by the statute under which the 
award is rendered. 

Mr. Narayanswami lays emphasis on the absence of the words ‘‘without pre- 
judice to any other mode of recovery’’ found in sub-s. (J) and contends that 
this shows that it was intended by the Legislature to be exclusive remedy in the 
sense that if there is any other method of getting relief this sub-section cannot 
be resorted to. There are two answers to this contention. Firstly, this sub- 
section is really not a mode of recovery. It enables the Labour Court merely 
to determine the money value of the benefit only and when determined the 
amount has to be recovered by resort to sub-s. (1). It may be, therefore, that 
the Legislature may not have used similar words to indicate that this remedy 
was available without prejudice to any other remedy; secondly, it may be that 
the said words in sub-s. (J) have been used ex majore cautela. Their mere 
absence, therefore, cannot be regarded as negativing the availability of the remedy 
under the section merely because the right can be enforced under any other 
Act. It is possible that in a given case a benefit given by an award or settle- 
ment under this Act is capable of being realised under the Payment of Wages 
Act and yet an application could be made under sub-s. (2). It could not in 
such a case be argued that such an application cannot lie. It seems to us, there- 
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fore, that the absence of these words is not enough for limiting the meaning 
of the section in the manner suggested. 

Coming to s. 31 of the Amending Act of 1956 it reads as follows: 

“(1) If, immediately before the commencement of this Act, there is in force in any 
State any Provincial Act or State Act relating to the settlement or adjudication of dis- 
putes, the operation of such an Act in that State in relation to matters covered by that 
Act shall not be affected by the Industrial Disputes Act, 1948, (14 of 1947), as amended 
by this Act.” 

The word ‘‘affect’’ is not a word of art and carries several meanings. The 
words ‘‘ghall not affect the operation of’’ do indicate that the Legislature in- 
tended that the Central Act should not in any manner trench upon the provi- 
sions of the State Acts. The question is whether the procedure of s. 330(2) 
for working out the rights of an employee under an award made under the 
Industrial Relations Act affects the operation of the State Act. 


In our view, the provisions of s. 38C(2) of the Industrial Disputes Act do 
not in any manner encroach upon the Bombay Industrial Relations Act. Both 
the provisions can exist side by side without affecting the other. The word 
‘‘affeet’’ sometime is construed to mean ‘‘validate or invalidate’. (See Strond’s 
Judicial Dictionary, Vol. 1, p. 82). In the context in which the words ‘‘affect 
the operation of the State Act” are used, they must only mean this that if 
there is a conflict between the two Acts the State Act is to prevail. This provi- 
sion may have been deemed necessary because the subject of legislation being 
in the Concurrent List it may have been thought that the Central Act would 
supersede the State Act in view of the proviso to art. 254(2) of the Constitu- 
tion. By this section the Parliament expressly saved the State legislation. 
But if the provisions of the Central Act can operate without impairing 
those of the State Act, then there can be no reason to resist the operation of 
the Central Act. 


It is argued that to hold that the remedy under s. 33C(2) is additional or 
supplementary to the one under the State Act (Bombay Industrial Relations 
Act) would enable a’party after he has lost in one Court to take resort to 
another Court. We do not think that the contention is justified. Even though 
s. 11 of Civil Procedure Code cannot apply as the proceedings are not in civil 
Courts, the principles analogous to res judicata have been applied to proceed- 
ings under these Acts on grounds of publie policy in the general interest of 
finality of decision. (See Dunderdale v. Mukherjee,’ McKenzie & Co. v. Its 
- Workmen,® Trichy-Srirangam Transport Co. v. I. T.,9 India Gl. Navigation 

& Ry. Co. v. Their Workmen,'° and Walford Transport, Lid. v. First I. 
T.11). If, therefore, an application is made under either of the Acta and fails 
on merits, a similar application would be barred. The suggested reason for 
the limited construction of this section must, therefore, fail. 

On the whole, therefore, it seems to us that the better view is that the remedy 
under 8. 330(2) is in addition to such as exists under the State Act, or any 
other law. 

In the result, we set aside the order of the Labour Court and direct it to 
dispose of the matter in accordance with law. 


The petitioner will get his costs of this application. 


Order set asides. 
7 £1058] 2 L.L.J. 183, at p. 189. 10 [1960] 1 L.L.J. 561, kad: 562, S.C. 
8 [1959] 1 L.L.J. 285, at p. 291, S.C. 11 [1961] 2 L.L.J. 25, at p. 28. 


9 [19569] 2 L.L.J. 515, at p. 523. 


88 THE BOMRAY LAW REPORTER. ’ [YoL. LEVI. 


Before Mr. Justice Naik. 
ABDULLA ALIMOHAMED v. UNION OF INDIA.* 


Administration of Evacuee Property Act (XXXI of 1950), Secs. 28, 46, 2(d) (i), 7—Whe- 
ther civil Court can call in question orders made by officers under Act on ground of 
their illegality—Defective notice issued under Act whether vitiates jurisdiction of 
Deputy Custodian to proceed further under s. 7. 


The orders made by the officers under the Administration of Evacuee Property 
Act, 1950, cannot be called in question in a civil Court on the ground that the deci- 
sion taken by them is wrong or illegal. A civil Court can interfere only when a 
clear case has been made out that the action taken by the authorities is in excess of 
the jurisdiction given to them. 

A defect of an ordinary character e.g. a defective notice issued under s. 2(d)(i) of 
the Act will not vitiate the jurisdiction of the Deputy Custodian to proceed further 
in the matter and pass an order under s. 7 of the Act. 

The Queen v. Commissioners for Special Purposes of the Income Tax’ and Provinoe 
of Bombay v. K. S. Advani,’ referred to. 


Tue facts appear in the judgment. 


EK. N. Mirchandani, H. N. Mirchandani and A. N. Mirchandani, for the 
appellants. 
if. A. Rane, Assistant Government Pleader, for the respondent. 


Nar J. The suit, giving rise to this appeal was filed by the appellants (who 
will hereafter be called the plaintiffs) against the Union of India, the Custo- 
dian of Evacuee Property and the Regional Settlement Commissioner (who 
will hereafter be called the defendants) for a declaration that the plaintiffs 
continued to be the tenants of two shop premises and for possession of the said 
shop premises. The facts underlying. this litigation may be briefly stated `a} 
follows: The pldintiffs were carrying on business as partners in two shops:. 
(1) M/s. M. Gani & Co., Mahomedali Road, Bombay, and (2) M/s. London 
Stores, Bori Bunder, Bombay. They were occupying the premises as tenants. 
On June 15, 1950, the, Deputy Custodian of Evacuee Property issued a show 
cause notice in the joint names of the plaintiffs calling upon them to show 
cause as to why they should not be declared as evacnees and their property as 
evacuee property under s. 2(d)(i) of the Administration of HEvacuee Pro- 
perty Act, 1950 (hereinafter referred to as the Act). The notice inter alta 
stated that they had left for Pakistan on account of the setting ‘up of the 
Dominions of India and Pakistan and that all their property was intended to 
be declared as evacuee property. The notice further stated that the hearing 
of the case was fixed before the Deputy Custodian or Mr. Bhagtani, who was 
an Inspector, on June 26, 1950, at 1 pm. for Bombay. On September 19, 
1950, another show cause notice was issued to plaintiff No. 1 under s. 2(d) (iŭ) 
of the Act. The plaintiffs appeared before Inspector ‘Bhagtani and also the 
Deputy Custodian. The Deputy Custodian recorded their statements and 
gave a hearing. On December 23, 1950, the Deputy Custodian passed an 
order declaring both the plaintiffs as evacuees and their property as evacuee 
property under s. 2(d)(7) of the Act. In accordance with the above deci- 
sion, a notification was issued declaring them to be evacuees and their pro- 
perty as evacuee property on December 30, 1950. From this decision, the 
plaintiffs went in appeal to the Custodian. The appeal was dismissed. There- 
after, the plaintiffs went in revision to the Custodian General. The revision 
application was rejected. Again, the plaintiffs approached the Custodian 
General for restoration of the property declared to be evacuee property, that 
is to say, stock-in-trade under s. 16 of the Act. That application also was 

"Decided, August 7, 1983. First Appeal at Bombay, in Suit No. 662 of 1961. 


Nes 662 of 1961, against the decision of 1 (1888) 21 Q.B. 313. 
B. A. Chandirameni, Judge, City Civil Cqurt 2 [1950] 8.0.R. 621, s.o. 53 Bom. L.B. 1. 
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rejected. On April 14, 1960, the Custodian took charge of the property be- 

longing to the plaintiffs including the stock-in-trade of the first shop viz., 

M. Qani & Co. and on April 16, 1960, took possession of the other shop viz., 

London Stores. The plaintiffs thereafter gave a notice under s. 80, Civil Pro- 

TaS and filed the suit, which has given rise to this appeal, on January 
1 

The plaintiffs have challenged the legality and validity of the order passed 
by the Deputy Custodian on the following grounds: 

(1) The show-cause notice was issued to two persons jointly even though the alle- 
gations against them on which the orders were passed were quite different. 

(2) The notice did not contain any particulars of the property sought to be declar- 
ed as evacuee property. 

(3) The notice did not contain any grounds and what was stated there was a mere 
repetition of the section. 

The notice was made returnable before Bhagtani, who was merely an Inspector 
without any powers to hear the same. 
It wes, therefore, contended that the notice was defective and bad in law and 
the order declaring the plaintiffs to be evacuees and their property as evacuee 
property was an order without jurisdiction and was, therefore, a nullity. 

The defendants appeared and resisted the plaintiffs’ claim. They contend- 
ed, inter alia, that the decision of the Custodian General was final under s. 28 
of the Act. They also contended that the civil Court has no jurisdiction to 
entertain the question relating to the legality of the action teken by the Custo- 
dian General under s. 46 of the said Act. 

As many as seven issues were framed. Issue No. 2 ran thus: 

“Whether this Court has jurisdiction to entertain and try the suit?” 
Tssue No. 6 was as follows: j 
“Whether the orders passed against the plaintiffs are nullities as alleged in para. 8 
of the plaint?” 
Issue No. 2 was treated as preliminary issue, and on hearing arguments on 
both the sides, the trial Court came to the conclusion that the civil Court 
had no jurisdiction to decide the matter. Consequently, it dismissed the 
Pam suit. It is against that judgment that the plaintiffs haye come up 
in’ appeal. 

Mr. Mirchandani, for the appellants, contended that issues Nos. 2 and 6 
were inter-connected and, therefore, it was improper for the trial Judge to 
have tried the case only on one preliminary issue viz., issue No. 2. There is 
no substance in this argument. Actually, issue No. 6 is a paraphrase of issue 
No. 2. The question of jurisdiction of the Court depended upon the question’ 
as to whether the order or orders passed by the Custodian or Custodian 
General were nullities. Issue No. 6, therefore, was superfluous and was in a 
sense implicit in issue No. 2. No prejudice could have been caused to the 
plaintiffs by trying issue No. 2 alone as a preliminary issue, because the argu- 
ment and the discussion in the judgment revolve round the question as to 
whether the orders passed by the officers under the said Act were nullitics. 

Turning to the main points raised by the plaintiffs for challenging the lega- 
lity of the orders passed, it would at once be noticed that all the three grounds 
centred round the show-cause notice that was issued on June 15, 1950 
(exh. A). Exhibit A mentions the names of both the plaintiffs and styles 
them as proprietors of M/s. M. Gani & Co. The notice says that all the pro- 
perty was intended to be declared as evacuee property. Under the heading 

‘grounds’, the notice says the following: 

“You have left for Pakistan on account of the setting up of the Domizions of India 
and Pakistan”. 
The plaintiffs eontended that the joint notice was wrong inasmuch as the 
allegations against the two plaintiffs were quite different. They have not ex- 
plained as to what is meant by saying that the allegations against them were 


40 THE BOMBAY LAW REPORTER. [VoL, LXVI. 


different. Beyond making a vague assertion that the allegations were differ- 
ent, the plaintiffs have not stated anything by way of illustration, in support 
of the allegation. So far as the ground is concerned, the notice alleges that 
both of them had left for Pakistan as a result of the setting up of the Domi- 
nions of India and Pakistan. Form for the notice has been prescribed under 
the rules. Section 7 of the Act provides that notice is to be given in such 
manner as may be prescribed. The manner is to be prescribed by the rules 
framed under s. 56 of the Act. Before the Act, there was Ordinance bearing 
the name Administration of Hvacuee Property Ordinance. Rules were fram- 
ed under the provisions of the Ordinance which were published in the Gazette 
dated December 30, 1949. The notice (exh. A) shows that the notice was in 
the form prescribed under r. 5(Z) of the Rules. ‘These Rules continued to be 
in force till they .were replaced by the Rules, which were published in the 
month of September 1950. Under the heading ‘‘grounds’’, one ground among 
others is mentioned by way of illustration. I do not think that the notice was 
in any way bad or violative of the provisions of the Act merely. because it pur- 
ported to be issued to both the plaintiffs jointly. The second ground on which 
the notice is attacked is that, the particulars of the property sought to be de- 
clared as evacuee property have not been mentioned. The notice says that 
all the property of the evacuees was intended to be declared as evacueg pro- 
perty. In these circumstances, it was wholly unnecessary to give the parti- 
culars of the property belonging to the evacuees which was intended to be de- 
clared as evacuee property. The third ground states that the ground men- 
tioned amounts to mere repetition of the section. That means that the grounds 
are vague and general and are not specific. I am unable to understand why 
the ground mentioned in exh. A can be styled as either vague or general. It 
is specifically stated that the plaintiffs had left for Pakistan. Section 2(d) (i) 
of the Act defines ‘‘evacuee’’ to mean any person who, on account of the setting 
up of the Dominions of India and Pakistan, leaves or has left, any place in a 
State for any place outside the territories now forming part of India. The 
assertion that the plaintiffs had left for Pakistan as a result of the setting up 
of the two Dominions can, in no sense of the expression, be regarded as vague 
or general. None of the grounds on which the declaration is sought to be chal- 
lenged as invatid can be regarded as making out a good case for challenging the 
legality of the order. 

The principles relating to the powers of a civil Court in declaring the orders 
passed by the administrative tribunals are well established. Lord Esher M. R. 
in The Queen v. Commissioners for Special Purposes of the Income Tax’ has 
laid down the following proposition in that respect (p. 319): 

“| ..When an inferior court or tribunal or body, which has to exercise the power of 
deciding facts, is first established by Act of Parliament, the legislature has to consider 
what powers it will give that tribunal or body. It may im effect say that, if a certain 
state of facts exists and is shewn to such tribunal or body before it proceeds to do 
certain things, it shall have jurisdiction to do such things, but not otherwise. There it 
is not for them conclusively to decide whether that state of facts exists, and, if they 
exercise the jurisdiction without its existence, what they do may be questioned, and it 
will be held that they have acted without jurisdiction. But there is another state of 
things which may exist. The legislature may intrust the tribunal or body with a juris- 
diction, which includes the jurisdiction to determine whether the preliminary state of 
facts exists as well as the jurisdiction, on finding that it does exist, to proceed further 
or do something more...In the second of the two cases I have mentioned it is erroneous 
application of the formula to say that the tribunal cannot give themselves jurisdiction 
by wrongly deciding certain facts to exist, because the legislature gave them jurisdic- 
tion to determine all the facts, including the existence of the preliminary facts on which 
the further exercise of their jurisdiction depends; and if they were, given jurisdiction 
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so to decide, without any appeal being given, there is no appeal from such exercise of 
their jurisdiction”. 

The above passage has been cited with approval by the Supreme Court in 
Province of Bombay v. K. 8. Advamt.2 The case under the Administration of 
Evacuee Property Act falls within the second category of cases mentioned by 
Lord Esher M. R., because the Deputy Custodian, the Custodian and the 
Custodian-General have been invested with the jurisdiction to determine 
the preliminary facts viz., whether a particular person is an evacuee and whe- 
ther his property is evacuee property. The decision-of the aforesaid officers is 
final and cannot be called into question in any Court of law. Section 28 of the 
Act, in substance, provides: 

“,..every order made by the Custodian-General, Custodian, Additional Custodian, 
Authorised Deputy Custodian, Deputy Custodian or Assistant Custodian shall be final 
and shall not be called in question in any Court by way of appeal or revision or in any 
original suit, application or execution proceeding.” 

Similarly, s. 46 of the Act, in effect provides: 

“...n0 civil or revenue court shall have jurisdiction— 

(a) to entertain or adjudicate upon any question whether any property or any right 
to or interest in any property is or is not evacuee property; or... 

(c) to question the legality of any action taken by the Custodian-General or the 
Custodian under this Act; or 

(d) in respect of any matter which the Custodian-General or the Custodian is em- 
powered by or under this Act to determine”. 

In view of the above provisions and in view of the general principles laid down 
by Lord Esher M. R., it is quite clear that the order of the Officers under the 
Act cannot be called in question on the ground that the decision taken by them 
is wrong or illegal. Every tribunal has jurisdiction to decide a case rightly as 
also wrongly. At the same time, it is equally well-settled that when the autho- 
rity acts in excess of the jurisdiction given to.it or abuses the authority or acts 
in an arbitrary way, such an action can be challenged by an appropriate action 
taken. in a civil Court. It is not the case of the plaintiffs that no notice was is- 
sued to them as required by the provisions of the Act. It is not also their case 
that the notice was not served on them; nor is it their case that they have not 
been given proper hearing. The plaintiffs did appear before the authorities 
and put forth their point of view. After the order was passed by the Deputy 
Custodian, they went in appeal to the Custodian and later on to the Custodian- 
General in revision. They also asked the Custodian-General to review his own 
order under s. 16 of the Act. In other words, the plaintiffs have exhausted ali 
the remedies provided under the Act. The Act has set up an elaborate machinery 
for eonsidering the claims and objections of the persons concerned and several 
checks have been provided for correcting the orders passed by the subordinate 
officers. A civil Court can interfere only when a clear case has been made out 
that the action taken by the authorities is in excess of the jurisdiction. All 
that the plaintiffs have made out in the plaint is that, the notice is defective 
and bad in law. A defect of an ordinary character would not vitiate the juris- 
diction of the Deputy Custodian to proceed further in the matter and pass an 
order under s. 7 of the Act. I have laboured to point out that the three grounds 
mentioned at para. (4) of the plaint do not in any way affect the jurisdiction 
of the Deputy Custodian or the Custodian or the Custodian-General. At best, 
the grounds made out would amount to picking up certain holes in the notice 
issued. These grounds, therefore, are not sufficient for vitiating the jurisdic- 
tion vested in the Deputy Custodian or the Custodian-General under the Act. 

It is also stated at para. (4) (c) of the. plaint that the notice was bad, because 
it was made returnable before Bhagtani, who was merely an Inspector without 
any powers to hear the same. A mere perusal of the notice will show that this 
statement is incorrect. What the notice stated was that the hearing of the case 
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was fixed before the Deputy Custodian or before Mr. Bhagtani. Plaintif No. 1 
himself has admitted that the notice was heard by Bhagtani, in the first in- 
stance, and thereafter a report was put to the Deputy Custodian, who also re- 
corded the statement. There is, therefore, no substance in this argument either. 

In the view that I have taken of the grounds urged by the plaintiffs in sup- 
port of their contention that the action taken by the Deputy Custodian was 
null and void, it is not necessary to consider the point that was strenuously 
urged by Mr. Rane viz., that the action of the authorities under the Act can 
only be called into question in a writ application under art. 226 of the Constitu- 
tion and is not liable to be challenged by a regular suit. 

The result is that the appeal fails and is dismissed with costs. 


Appeal dismissed. 


CRIMINAL APPELLATE. 
[NAGPUR BENCH] 


Before Mr. Justice Abhyankar. 


STATE OF MAHARASHTRA 
v. 
VIJAYSINGH DINKARRAO RAJURKAR.® 
Bombay Prohibition Act (Bom. XXV of 1949), Secs. 66(2), 66(1) (b), 85—Burden of proof 
on accused under s. 66(2)—Whether burden discharged merely by his showing ‘thet 
medicine containing high percentage of alcohol was taken by him. 


The presumption that s. 66(2) of the Bombay Prohibition Act, 1949, draws from 
the presence of a certain percentage of alcohol concentration in the blood of the 
accused charged with having consumed prohibited liquor is a compelling presumption. 
This presumption is liable to be rebutted by showing that what was consumed was 
not only a medicine but a medicinal preparation permitted under the Act or its 
rules and regulations. Therefore, it cannot be accepted as a valid defence to a 
prosecution for being intoxicated under s. 66(1)(b) of the Act that the moment the 
aceused person shows that he has taken a medicinal preparation containing high 
percentage of alcohol he has discharged the burden under s. 66(2) of the Act. 

State of Bombay v. Narandas, State of Maharashtra v. Laxman’ State v. Domnic 
Robert Desilva,? State v. Estani Joseph Saldanha,’ C. R. H. Readymoney Ltd. v. State 
of Bombay and C. R. H. Readymoney Ltd. v. Bombay State’ referred to. 

Quaere: Whether proof of the purpose of consumption of intoxicant being medi- 
cinal has relevance in considering the offences under sub-cls. (1) and (2) of 
s. 85(1) of the Act. 


‘Tae facts appear in the judgment. 


S. M. Hajarnavis, Assistant Government Pleader, for the appellant. 
M. N. Phadke, for the respondent. 


ABHYANKAR J. This order will govern the disposal of both these matters. 
Criminal Appeal No. 234 of 1962 filed by the State is against the order of 

‘acquittal of the respondent Shri Vijaysingh Rajurkar by the Sessions Judge, 
Decided, May 2, 1983. Criminal Appeal No. 2 ago) A.B. S.C. 1204. 


234 of 1962 (with Criminal Revision Appli- 3 (1960) Criminal Appeals Nos. 1562 to 
sation No. 224 of 1962), against the order 1568 of 1959, decided by Mudholkar end 


passed by M. A. R. Khan, Sessions Judge, 
Akola, in Criminal Appeal No. 117 of 1962, 
against the order of conviction and sentence 
passed by V. G. Joshi, Judicial Magistrate, 
Akola, in Criminal Case No. 5710 of 196). 

1 (1961) 64 Bom. L.R. 260, s.o. [1862] 
ALR. 8.0. 579. 


Gokhale JJ., on March 15, 1960 (UOnrep). 

4 (1954) Criminal Appeal No. 1611 of 1953, 
decided by Bavdekar and Chainani JJ., on 
February 25, 1954 (Unrep.). 

5 (1957) 59 Bom. L. X. 786. ` 
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Akola, in respect of the offence under s. 66(/)(b) of the Bombay Prohibition 
Act in Criminal Appeal No. 117 of 1962. Criminal Revision Application 

. No. 224 of 1962 is filed by accused Vijaysingh against his conviction under 
£. 85(1) (1), (2) and (3) of the Bombay Prohibition Act and sentence of 7 
days’ rigorous imprisonment and a fine of Rs. 25 or in default rigorous im- 
prisonment for 7 days more, passed by the Judicial Magistrate, First Class, 
and confirmed by the Sessions Judge, Akola, in the above appeal. 

The accused Vijaysingh was charge-sheeted before the Judicial Magistrate, 
First Class, Akola, on the allegation that the accused along with one Namdeo 
‘Shinde, was found to have consumed liquor and in a state of intoxication in 
.a public place and under its influence. He was medically examined in the 
Main Hospital at Akola by Dr. Deshmukh who collected blood from him and 
the blood was sent in a sealed bottle to the Chemical Analyser, Bombay. The 
Chemical Analyser certified that the presence of ethyl alcohol in his blood was 
-0.207 per cent. w/v. The accused did not hold a permit under the Bombay Prohi- 
“bition Act. The accused was thus found to have prima facie committed 
offences under s. 66(/) (b) and s. 85(1) (1), (2) and (3) of the Bombay Prohi- 
bition “Act. 

The incident leading to these accusations is alleged to have taken place at 
about .2 p.m. on June 12, 1961. It is alleged that accused Vijaysingh was 

‘heavily drunk and came in a.state of intoxication in the office of the District 
Superintendent of Police, Akola. The accused was driving a jeep car No. 
“BYJ 6299. One Namdeo Shinde, who was also drunk, was occupying a rear 
-peat in the jeep car, The accused was unable to drive the jeep car properly 
and the jeep dashed against a corner wall of the office of the District Superin- 
tendent of Police. This damaged the front left side buffer and the front left 
wheel and the rim. This was noticed by one Purushottam, a peon in that 
. office. When Purushottam noticed the condition in which the accused had 
- driven the car and halted it in the porch, he informed the Home Inspector 
‘Shri Ghai who was then acting as a Personal Assistant to the District, Superin- 
tendent of Police, that the accused had arrived in a drunken condition. The 
Home Inspector asked Purushottam that they should be brought inside, and 
they were taken into the office of the Home Inspector by Purushottam and 
. Janrao. Janrao was another peon in the office of the D.S.P. When ques- 
tioned by the Home Inspector, the accused told him that he wanted to see the 
D.8.P. The Home Inspector therefore took the accused into the room where 
‘the D.S.P. was doing work. The D.S.P. had a talk with the accused, found 
him drunk and asked Shri Ghai to call a police Inspector from the City Kot- 
- wali and to send the accused for medical examination. The accused was 
brought back to the room of the Home Inspector. Then the Home Inspector 
sent a telephone message to Shri Niyamatkhan in the City Kotwali. Niyamat- 
khan and two other police officers soon reached the office of the D.S.P. and 
the accused along with Namdeo was handed over to Shri Niyamatkhan to act 
according to the instructions of the D.8.P. Niyamatkhan called two persons, 
Prabhakar and one motor driver, and in their presence a Panchnama noting 
- the condition of the accused was prepared. While this Pancinama was under 
preparation, the peon Janrao brought a bottle from the jeep car. This bottle 
was found to contain about two ounces of liquid. This bottle was seized. 

This bottle was subsequently sent to the Chemical Analyser, Bombay, and 

‘the Chemical Analyser’s report shows that the liquid was weak Ginger Tinc- 
ture, called ‘‘Tincture Zingiberis’’ (according to the technical term used in 
British Pharmacopia, 1958 edition). The sample showed that the alcohol eon- 
tents were 90 per cent. w/v of ethyl alcohol. 

Niyamatkhan then took the accused in a wireless van to the Government 
Hospital for medical examination. He was taken to Dr. Deshmukh who was 

-on duty. Dr. Deshmukh examined the accused and then took’a sample of 
blood of the accused. He also gave a certificate in form A and the sealed 

` phials containing blood ‘samples were handed over with form B to the Suab- 
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Inspeetor, who registered an offence under s. 66(7) (b) and s. 85(1) (1), (2) 
and (3) of the Bombay Prohibition Act. The blood samples were sent with 
constable Pandurang to Bombay for obtaining certificate of the Chemical 
Analyser. On receipt of the report of the Chemical Analyser the accused were- 
charge-sheeted, as already mentioned. It may be noted that the accused 
Vijaysingh was separately tried and not along with Namdeo Shinde. 

The accused denied to have committed any offence when the particulars of 
the offence were explained to him at the commencement. The prosecution 
examined quite a large number of witnesses in this case. As to the actual 
incident in the office of the District Superintendent of Police, the prosecution 
has examined the Home Inspector Shri Ghai (P.W.8 ), Purushottam (P.W. 5) 
and two Panchas namely Mohammad Sirajuddin (P. W. 6) and Prabhakar 
Jadhao (P.W. 10) in whose presence the actual condition of the aecused was 
noted and a Panchnama was prepared. Niyamatkhan (P. W. 11) is the police- 
officer who investigated into the offence. The phials containing blood samples, 
with the memo, of the medical officer and the forwarding report from the police, 
were taken to the Forensic Laboratory in Bombay by Pandurang (P.W. 7). 
The medical examination of the accused was conducted at Akola by Dr. Desh-- 
mukh (P.W. 9) who has also given a certificate as to the condition in which 
the aecused was found during examination. That certificate is exh. 15. The- 
Chemical Analyser who issued a certificate regarding the result of the test 
carried out by him under exh. 9, has been examined as P. W. 4 (Shri Vithal 
Chitale). Besides his evidence, the prosecution has examined Shri Manu- 
dhane (P.W. 1), who is a Technical Officer appointed to collect data for the. 
Board constituted under s. 6-A of the Bombay Prohibition Act. Harbhajan 
Mahal (P. W. 2) is another expert witness who was working as Director of’ 
Forensic Science Laboratory, with the Government of Maharashtra. Prahba- 
kar Vaidya (P.W. 3) is the Assistant Chemical Analyser who aetually re- 
ceived the phials containing blood samples of the accused. 

The bottle containing liquid, seized from the jeep driven by the aceused, 
was also sent for a report on the liquid contents of the bottle, to the Chemical 
Analyser. That report, though received by the police, was not produeed or- 
filed by the police during the trial. A complaint was made about non-produc- 
tion of this report both m the appellate Court and in this Court. When the- 
counsel for the accused was asked whether the accused wanted that report to 
be produced and admitted, the counsel was not able to make a statement one- 
way or the other. I had, however, asked the learned Assistant Government 
Pleader to have the report produced. The report was sent for and the hear- 
ing was adjourned for that purpose. After the report was received, both the- 
parties agreed that the report should be admitted to record and aceordingly 
the report of the Chemical Analyser as to the contents of the bottle seized is. 
placed on record and it is marked as exh. H. C. Both parties have addressed 
arguments on the basis of this report and this report now forms part of the 
record. 

The accused in his examination under s. 342, Criminal Procedure Code, 
admitted that he went driving a jeep car belonging to the Central Co-opera- 
tive Bank, Akola, to the office of the D.S.P. at about 2.15 p.m. on June 12, 
1961. He also admitted that the jeep car had slightly dashed against the wall 
and the vehicle was stopped in the porch. He has explained that there was. 
shade under the porch and so he took the vehicle near the wall. The accused 
denies the allegation that the car was driven recklessly because the accused 
was under the influence of drink. The accused has admitted that he asked” 
Purushottam, the peon, whether the D.S.P. was there and that Purushottam 
had replied in the affirmative. He denied that his mouth was smelling of 
liquor. His case was that he had consumed medicine and not liquor. He- 
has stated that he had taken the medicine which was found in the vehicle and’ 
which was seized by the police, because he was suffering from some stomach 
trouble and indigestion. As to the incident in the office room of the Home- 
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Inspector Shri Ghai, the version of the accused was that the peon Purushottam 
told him that Ghai was calling him. He refused to go because he wanted to 
see the D.S.P. and he wanted that the necessary permission may be obtain- 
ed, but the peon came out with a superior air. The accused refused to go to 
see Shri Ghai and thereupon Purushottam and another peon, Janrao, dragged 
him and took him to the office of Shri Ghai by force. He admits that the conver- 
sation between himself and Shri Ghai took place in English. He admits that 
he was taken before the D.S.P. and that the D.S.P. told him that he had 
drank liquor. According to the accused he told the D.S.P. also that he had 
taken medicine and not liquor. In his presence the D.S.P. told Shri Ghai 
to look into the matter. The bottle from the vehicle was then brought by the 
peon and the accused was protesting all along that he had not drunk liquor. 
‘The accused says that he could not control his anger and that he also wept 
there. Then Niyamatkhan was called from the police station and he was taken 
to the Medical Officer. The accused denied that he was talking irrelevantly 
or that his eyes were red or that his mouth was smelling of liquor or that he 
was unable to walk and he had to be held by Purushottan and Janrao when 
he was taken into the office. The accused has denied the presence of two Pan- 
chas Prabhakar and Sirajuddin, who were invited to note the condition of the 
accused when the Panchnama was prepared. The accused admitted that 
Dr. Deshmukh took the blood sample from his body, but he denied that 
Dr. Deshmukh examined him otherwise. The accused has suggested that 
Inspector Ghai gave him an insulting treatment and manhandled him and so 
He said that he would prosecute Shri Ghai, and therefore this case was started 
falsely against him. To the last question the accused answered as follows :— 

“As I was not well, I took medicine once at 8 o'clock in the morning, I took medi- 
cine at 10 o’clock, at 12 o’clock, at noon and at 1.45 o’clock after meals and then I went 
to the office of the D.S.P. Every time I took 3 to 4 teaspoonfuls of medicine. The 
medicine was taken in mixture with glucose water. And then after going to the D.S.P. 
Office the peon took me inside by force, and so I was aggrieved. Ghai spoke about my 
father; and so I was aggrieved. I was put into the police van by force. I was not re- 
leased on bail. I was not allowed to contact my manager Wamanrao. My counsel was 
not allowed to see me..... d 

The accused has examined three witnesses in defence. Two of them, Ram- 
gopal (D.W. 1) and Kisanrao (D.W. 2) have stated that they had gone to 
the Police Chowki to offer bail but bail was not accepted. The third witness 
Ramakant Joshi (D.W. 3) professes to be a private medical practitioner, and 
an Ayurvedic Visharad of All India Vidyapith, Poona. He was examined to 
prove that Vijaysingh had gone to him for advice and treatment and that he 
had advised him to take ‘Tincture Zingiberis Mitis’, with glucose water. This 
evidence has not been accepted by either of the two Courts below. 

The trial Court in a well considered and elaborate judgment dealt with all 
the aspects of the controversy between the parties and found that the accused 
was liable to be convicted both under s. 66(/)(b) and under s. 85(7) (2), (2) 
and (3) of the Bombay Prohibition Act. That Court took the view that if 
the prosecution proved that the percentage of aleohol in the blood of the ac- 
cused was in excess of 0.05 of ethyl alcohol, then the burden of proving that 
the. liquor consumed was a medicinal preparation, the consumption of 
which was not in contravention of the Prohibition Act, or any rules or 
regulations made thereunder, was on the accused person and the Court held 
that the accused had failed to discharge that burden. The trial Court has 
considered the effect of the provisions of s. 24-A and the meaning of the ex- 
pression ‘‘unfit for use as intoxicating liquor’’ as expounded in the decision, 
of this Court in C. R. H. Readymoney Lid. v. State of Bombay’ and observed 
that if the intrinsic nature of the preparation is such that it contains any- 
thing which is deleterious or poisonous, then obviously it cannot be said to be 
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fit for use for. beverage purposes. The Magistrate has also referred to the 
decision of this Court in the same case in appeal, reported in C. R. H. Ready- 
money Lid. v. Bombay State.2 Having thus informed himself of the test to 
be applied in determining whether a preparation alleged to have been con- 
sumed could be said to be fit or unfit for.use as intoxicating liquor, the 
Jearned Magistrate proceeded to consider whether. the accused had proved that 
he had consumed Tincture Zingiberis. He pointed out that the accused did 
not state in his statement under s. 342, Criminal Procedure Code, that the 
medicine he consumed was Tincture Zingiberis. As the prosecution has not 
produced and has not relied upon the report of the Chemical Analyser as to 
the contents of the bottle seized from the jeep car, that Court had no material 
to hold what was the nature of the liquid in the bottle which the accused claim- 
ed was consumed by him. The Magistrate also rejected the evidence of 
Dr. Joshi (D.W. 3) as he had not maintained any case records or copy of 
preseription, nor was one given to the accused.’ The Magistrate also found 
that Dr. Joshi was not an expert witness. His statements in the deposition 
were confusing and he was considered as a got-up witness brought for support- 
ing the defence of the accused. The Magistrate also remarked that the con- 
duct of the witness was unworthy of any medical practitioner and he could 
not be believed. As there was no evidence to show that the accused had con- 
sumed Tincture Zingiberis, the Magistrate held that the accused had failed to 
prove that what he consumed was a medicinal preparation, much less it was 
as per recorded prescription permitted under the law. In view of the Chemi- 
eal Analyser’s report as to the presence of alcohol in his blood and other evidence 
on record and the failure of the accused to satisfy the Court that what he con- 
sumed was a medicinal preparation permissible under the Act, the Magistrate 
held that both the charges were brought home against the accused. 

When the matter came before the Sessions Court, the principal attack seems 
to have been concentrated on the conviction under s. 66(1)(b) of the Prohibi- 
tion Act. It appears that the learned Sessions Judge was also impressed with 
the manner in which the case was dealt with in the trial Court, and in para. 8 
of the judgment the learned Judge observed that the Magistrate has done his 
job so thoroughly and satisfactorily that he deserves all appreciation for the 
labour taken by him and for the manner in which he has discussed those points 
carefully and exhaustively in his long judgment. 

The learned Sessions Judge has dealt with the maintainability of the con- 
viction under s. 66(J)(b) of the Prohibition Act in paras. 11 to 26 of his 
judgment. Much of the criticism levelled by the learned Judge on account 
of the failure of the prosecution to place on record the report of the Chemical 
Analyser as to the liquid contents of the bottle seized from the jeep car, loses 
force once that report is placed on record. Thd learned Judge felt entitled 
to draw an inference adverse to the prosecution case from the mere failure of 
the prosecution to produce and place on record the Chemical Analyser’s re- 
port regarding the contents of the bottle. It is in the light of this fact that ` 
certain observations made by the learned Judge in the course of the judgment 
obviously anpear to be an over-statement or over-simplification of what the lauw 
requires an accused person to do when prosecuted on a charge under s. 66(J) 
(b) of the Prohibition Act. 

It is first necessary to consider the challenge to conviction under s. 85(/) 
(Z), (2) and (3) of the Prohibition Act in Criminal Revision Application 
No. 224 of 1962 filed by the accused Vijaysingh. Both the Courts below have 
accepted the evidence showing that the accused was in a drunken state when he 
went to the office of the District Superintendent of Police, driving a jeep car. 
The jeep car was being driven in such a negligent and rash manner that it 
dashed against a portion of the wall and the peon Purushottam who was stand- 
ing in the porch had to leave the place by jumping over the adjacent steps to 
save himself. That the accused was drunk has been testified by Purushottam 
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(P.W. 5), Ghai (P.W. 8), Niyamatkhan (P.W. 11) and Dr. Deshmukh: 
(P.W. 9). He was smelling of liquor from the mouth; he was. talking at 
random and had to be taken into the office of Shri Ghai by two peons. Puru- 
shottam had stated that he was unable to walk and had to be supported by 
Purushottam and another peon for bringing him in Shri Ghai’s office. Becanse- 
of intoxication the accused was not able to speak properly. The extent to which: 
the accused was under the influence of drink while driving the jeep car is in- 
dicated from the evidence of Ajijuddin (P.W. 6) who had gone to the office- 
of the D.S.P. that noon. According to this witness he was present when the 
jeep car came there and he felt that the car was being driven by a novice be- 
cause of the speed and the manner in which the car dashed against the corner 
of the wall before it halted in the porch. The two Panch witnesses Prabhakar 
and Sirajuddin obviously tried to prevaricate in the witness-box in their 
examination-in-chief. Prabhakar, however, seems to be interested in the ac- 
cused though he had to admit that what is stated in the Panchnama about the 
accused smelling of liquor in the mouth was true and the further fact that 
the accused was not able to walk properly, was stumbling, and was also not 
able to talk properly is also true. Similarly, the other Panch Sirajuddin has 
admitted that the accused was taken forcibly as he could not walk, and that 

y his eyes were red. As rightly pointed out by the Sessions Judge, there ig no 
reason why all these witnesses like Purushottam, Shri Ghai or Niyamatkhan 
would speak falsely against the accused merely because they were serving in 
the police department. Thus, there is no doubt that the condition of the ac- 
cused when he went into the office of the D.S.P., which is a public place, was 
that of a man overcome by intoxication and in whose case drink has resulted 
in drunkenness. It is, however, urged that the symptoms of disorderly behaviour 
or incapacity to take care of himself are not sufficient to hold that the accused: 
could be guilty either under sub-cl. (J) or sub-cl. (2) of s. 85(7) of the Bom- 
bay Prohibition Act. If a person, having taken an intoxicant, drives a jeep 
car in a rash and negligent manner, dashes it against a wall before it comes 
to a‘halt, is unable to walk or talk properly or coherently, smells of liquor in 
his mouth, has unsteady gait, has to be supported for being taken into a room, 
and talks incoherently, it is difficult to see what other symptoms are neces- 
sary to be proved to hold that he was incapable of taking care of himself or 
was behaving in a disorderly fashion. The accused has not explained why 
he wanted to see the District Superintendent of Police that afternoon. No 
questions have been asked to Shri Ghai who had taken the accused to the 
"D.S.P. as to what business the accused had to barge into the office of the 
D.S.P. in the manner he wanted to do. The facts are fairly eloquent of the 
condition of the accused and it can scarcely be held that the conviction is wrong 
for want of evidence. 

. It is, however, seriously urged that the accused is absolved from the offences 
charged under any of the three clauses of sub-s. (7) of s. 85 because of sub- 
s. (2) of s. 85. Section 85(2) is as follows: 

“In prosecution for an offence under sub-section (1), it shall be presumed until 
‘the contrary is proved that the person accused of the said offence has drunk liquor or 
consumed any other intoxicant for the purpose of being intoxicated and not for a medi- 
cinal purpose.” 

According to the accused he had become intoxicated, because he had taken an 
intoxicant for a medicinal purpose and inasmuch as the purpose of taking the 
intoxicant was innocent and not for being intoxicated, he has committed no 
offence even if his behaviour satisfied one or the other ingredients of s. 85(/) 

of the Act. In other words, the argument is that if an accused person gets 
intoxicated by consuming an intoxicant for medicinal purpose and is found 
drank or is drunk and incapable of taking care of himself or is drunk and be- 
haves in a disorderly manner in a publie place, he cannot be eonvicted of an 

offence under s. 85(/) (7), (2) or (3) of the Act. In support of this proposi- 
tion the learned counsel has relied on a Division Bench decision of this Court. 
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reported in State v. Trimbak Dhondu Bhoir® where the learned Chief Justice 
observed as follows (p. 545): 

“,..If a person has been proved to have committed any act which falls under sub- 

ss. (1), (2) and (3) of s. 85(1), it may still be open to him under sub-s, (2) to prove 
that he consumed liquor not for the purpose of being intoxicated but for a medicinal 
purpose. It may happen that a person may bona fide and under medical advice take a 
medicine containing alcohol and it may also happen, though it may be very rare, that 
such medicine may go to his head and may lead to a state of intoxication. In the circum- 
stances like these, it would be open to the accused to rebut the presumption which the 
Legislature has raised under sub-s. (2) of s. 85.” 
But on that very page the learned Chief Justice has also observed that it was 
foolish to suggest that the Legislature permitted a person to consume what is 
sometimes euphemistically called a medicinal preparation even though he may 
drink in such quantity that it may result in his becoming intoxicated. 

Reference was also made to a recent decision of a Full Bench of the Gujerat 
High Court in State of Gujerat v. Ukaji Devaji+ where the above decision of 
this Court was reconsidered and affirmed. 

In my judgment the accused in this case cannot derive any assistance from 
the provisions of sub-s. (2) of s. 85. Under the first part of sub-s. (2) a pre- 
sumption arises that the accused has drunk liquor or intoxicant for the pur- 
pose of being intoxicated. It was for the accused to establish that the purpose 
for which he took the intoxicant was a medicinal purpose and not for being or 
‘getting intoxicated. The two Courts below have already rejected the evidenee 
of Dr. Joshi (D.W. 2) as thoroughly unreliable and unconvincing to hold that 
ihat practitioner of Ayurvedic medicine had prescribed for the accused con- 
sumption of Tincture Zingiberis. Now, the liquid which was actually found 
in the bottle seized from the jeep car which bore the label of the contents as 
Tincture Zingiberis Mitis, has been found to be a very weak preparation of 
Tincture Zingiberis, containing alcohol-to the extent of 90 per cent. This per- 
centage of alcohol has been found by the Chemical Analyser as per exh. H. C. 
admitted on record at the instance of both the parties in this case in this Court. 
The accused’s own statement is that he took 4 doses of the liquid from the 
bottle at an interval of two hours, beginning from 8 o’clock in the morning, 
the last dose being taken at 1.45 o’clock. Each time, he states, he took 3 tó 4 
teaspoonfuls of this liquid. In para. 5 of his ecross-examination Dr. Joshi 
admitted that though he prescribed Tincture Zingiberis to the accused, he did 
not tell him for how many days he was to take this Tincture, nor did he tell 
him the dose and the time at which this Tincture was to be taken because, 
aceording to him, it is so written on the bottle. He directed the accused to 
consume the Tincture according to the directions on the bottle and he himself 
did not give any more directions to him. The prosecution has examined 
Shri Manudhane (P.W. 1), who is a Technical Officer appointed for collec- 
ting scientific data for the Board appointed under s. 6-A. of the Prohibition 
Act. He has stated in para. 7 of his deposition that 4 ¢.c. is a normal dose of 
any Tincture. Tinctures roughly contain 40 to 90 per cent. of alcohol. He 
knew Tincture Zingiberis Mitis B.P. 1958. According to him, “concentration 
of alcohol in blood after taking a normal dose of 4 c.c. of Tincture Zingiberis 
Mitis will be approximately .007 per cent. w/v. He has also stated that from 
the concentration of blood alcohol he could give the quantity of Tincture Zingi- 
beris Mitis that might have been consumed by using Widmark’s formula. The 
estimate of quantity will be approximate and according to him if the blood 
alcohol concentration is 0.207 per cent., the quantity of Tincture Zingiberis 
Mitis containing 90 per cent. alcohol w/v will be 4.16 ounces or approximately 
125 c.c. Now,*it could not be disputed that the blood concentration of alcohol 
found in the blood sample of the accused was .207 per cent. and, therefore, on 
the basis of, this evidence of Shri Manudhane the accused must have consumed 
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a large quantity of Tincture Zingiberis Mitis. If the normal dose of Tincture 
Zingiberis is only 4 c.c. and the accused might have consumed a fairly large 
quantity necessary to produce the high percentage of blood alcohol, it could 
hardly be claimed that the purpose for which the accused consumed this into- 
xicant or this preparation was a medicinal purpose. This evidence on record 
clearly establishes that even if the accused claims to have consumed the con- 
tents of the bottle seized from the jeep car, the purpose for which he con- 
sumed them was not medicinal but in order that he may attain the state of in- 
toxication. In view of these cireumstances, it is difficult to hold that the provi- 
sions of sub-s. (2) of s. 85 would furnish any defence in favour of this accused. 
It is not, therefore, necessary to consider the other aspect of the question, 
namely, whether proof of the purpose of consumption of intoxicant being medi- 
cinal has relevance in considering the offences under sub-cls. (7) and (2) of 
s. 85(/) of the Pfohibition Act. Even assuming that the accused has a right 
to claim that sub-s. (2) of s. 85 would be a valid defence to a charge under 
any of the sub-els. (7), (2) or (3) of s. 85(/) of the Act, in the instant case the 
accused must be held to have failed to prove that what he consumed was for 
medicinal purpose. As observed by the Division Bench in the case already 
quoted above, ordinarily, in a eriminal revision application it is not open to 
the accused to go into any question of fact, namely, the state of drunkenness 
or intoxication in which the accused was found and that his behaviour was dis- 
orderly or that he was incapable of taking care of himself in a public place. 
The conviction of the applicant Vijaysingh under s. 85(J)(J), (2) and (3) of 
the Prohibition Act is, therefore, correct. There is' no question of interfering 
with the sentence. The behaviour was most improper and the accused has 
made a publie exhibition of his drunkenness by going to the office of the District 
Superintendent of Police and behaving in a manner most unbecoming of any 
citizen. The conviction and sentence are, therefore, affirmed and Criminal 
Revision Application No. 224 of 1962 is dismissed. 

Now, this takes us to the appeal filed by the State against the acquittal of 
the accused Vijaysingh of the charge under s. 66(/)(b) of the Bombay Prohi- 
bition Act. Under that section, whenever the prosecution alleges that the ac- 
cused had consumed liquor in contravention of s. 18(b) of the Prohibition Act 
and it is proved that the concentration of ethyl alcohol in the blood of the 
accused is in excess of 0.05 per cent., then under the provisions of sub-s. (2) 
of s. 66 the accused is required to prove that the liquor consumed by him was 
a medicinal or toilet preparation, or an antiseptic preparation or solution, or 
a flavouring extract, essence or syrup, containing alcohol, the consumption of 
which is not in contravention of the Act or any rules, regulations or orders 
made thereunder; and if no such proof is given, the Court is required to pre- 
sume to the contrary, that is, what was consumed by the accused was liquor, 
the consumption of which is contrary to the provisions of the Act. According 
to the learned Sessions Judge, the presumption which the Court may draw 
under sub-s. (2) of s. 66 of the Act is not conclusive and can be rebutted by 
the accused. The prosecution does not dispute this proposition of law. 

The learned Sessions Judge has held that the defence of the accused was 
that what he had consumed was not liquor but was a medicine and it was the 
same medicine which was found in the bottle seized from the jeep by the police. 
Such burden, according to him, is usually light. The finding of a bottle con- 
taining Tincture Zingiberis would itself go to support the defence that the 
appellant had consumed the same medicine and, therefore, it had to be held 
that the burden was discharged and the presumption under sub-s. (2) of s. 66 
was rebutted. It was not necessary for the accused to disclose the name of 
the medicine which he had taken as it was described by him and also produced 
before the Court. According to the learned Judge the police should have pro- 
duced the bottle seized by them, in Court, and though the aceused had not 
made any such request to the Court that the prosecution should produce the 
bottle and the relevant papers, this failure would not affect his défence. The 
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prosecution seemed to have withheld the bottle from the Court and, therefore, 
the learned Judge presumed that the report of the analysis of the contents of 
the bottle was not favourable to the prosecution. The learned Sessions Judge 
has presumed from the finding of the bottle of Tincture Zingiberis in the jeep 
that the accused must have consumed the same liquid which was in the same 
bottle, though he did not exclude the possibility that the bottle may contain 
some liquid other than Tineture Zingiberis as described by the label on the 
bottle. But this possibility was excluded by the learned Judge because the 
prosecution had an opportunity to have the contents of the bottle examined 
and the contents were sent for analysis and the prosecution could have proved 
that the bottle contained not Tincture Zingiberis but some liquor in liquid 
form. Having thus held that the accused must be taken to have proved that 
what he consumed was Tincture Zingiberis, the learned Judge held that the 
initial burden which was on the accused to prove that what he had consumed 
was a medicinal preparation and not probibited liquor, must be taken to have 
been sufficiently discharged, and therefore, the presumption arising from the 
quantity of concentrated alcohol in the blood that what the accused consumed 
must be liquor, was rebutted. The learned Judge next proceeded to consider 
whether the consumption of Tincture Zingiberis was in contravention of the 
Act, rules, regulations and orders. In this context he refers to s. 24-A of the 
Prohibition Act. The view of the trial Magistrate that it was for the 
accused to prove that what was consumed by him was unfit for use as an 
intoxicating liquor has been criticized by the learned Sessions Judge as 
incorrect and contrary to the decision of their Lordships of the Supreme Court 
in State of Bombay v. Narandas.© In view of this interpretation the learned 
Judge held that it was for the prosecution to prove that the substance seized, 
if a medicinal preparation, was fit for use as an intoxicating liquor, in order 
that it may be established that the accused had infringed prohibitions con- 
tained in s, 18. In view of the failure of the prosecution to produce the result 
of the analysis of the contents of the bottle, it was held that the prosecution 
has failed to establish that the liquid was not unfit for use as an intoxicating 
liquor. In the absence of the Analyser’s certificate being produced in Court, 
the learned Judge also observed that there was no evidenca to show that the 
medicine bearing the label Tincture Zingiberis on the bottle was having more 
than 12 per cent. of concentrated aleohol. The Court rejected the evidence of 
experts such as Shri Manudhane (P.W. 1) and Dr. Deshmukh (P.W. 9) to 
the effect that the medicine called Tincture Zingiberis contained 90 per cent. 
alcohol, on the ground that the actual sample was not subjected to analysis by 
either of these witnesses. The learned Judge, therefore, held that the prose- 
cution has failed to lead satisfactory evidence to prove what were the exact con- 
tents of the bottle recovered from the jeep and which the accused was claim- 
ing to have consumed and whether the content was medicine, and if it was 
medicine whether it was fit for use as an intoxicating liquor. As the accused 
was held to have proved that he had consumed some medicine, the learned 
Judge came to the conclusion that that statement of the accused was enough to 
discharge the burden on him under s. 66(2) of the Prohibition Act. The 
learned Judge drew support for this conclusion also by reference to the deci- 
sion of the Supreme Court in State of Maharashtra v. Laxman.® 

The learned Judge has also referred to another aspect, namely, that Tine- 
ture Zingiberis was deglared as a drug injurious to health by the Government 
of Bombay under the Bombay Drugs Control Act, 1952, under its notification 
issued on January 9, 1958. Though this notification was not operative in the 
Vidarbha region at the relevant date of the offence, the learned Judge has 
held that the Tincture Zingiberis being notified as a notified drug was a suff- 
cient indication of the fact that it was unfit for use as an intoxicating liquor. 
Referring to the case of State of Bombay v. Narandas the learned Judge felt 
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that for a medicinal preparation to be unfit for use as an intoxicating liquor 
it must be such as should be incapable of being used as an intoxicant without 
danger to health. To determine whether it is unfit for use in this sense, it 
would be necessary to know the percentage of alcohol found in a particular 
drug, and as that was not proved by the prosecution in this case and the drug 
being a notified drug under the Bombay Drugs Control Act of 1952, it was 
held that Tincture Zingiberis consumed by the accused was unfit for use as an 
intoxicating liquor. On these findings the learnéd Judge acquitted the accused. 

There has been considerable debate at the Bar as to the nature of the burden 
on the prosecution to prove its ease under s. 66 of the Bombay Prohibition Act 
and the circumstances which the accused has to prove to get out of the charge. 
The learned Assistant Government Pleader has cited the following decisions 
in support of his contentions: Harprasad v. State,’ Mohinder Singh v. The 
State®, Gurcharan Singh v. State of Punjab? and State of Madras v. Vaidya- 
natha Iyer’°, On the basis of express words of sub-s. (2) of s. 66 it is urged 
that once the prosecution establishes that the charge against the accused is 
consumption of liquor, and concentration of ethyl alcohol in his blood is shown 
to be 0.207 per cent. w/v, it is for the accused to show not only what he con- 
sumed was medicinal preparation but that it was a medicinal ‘preparation, use 
or consumption of which is permitted under the Act or the rules or regulations 
made thereunder. It was not for the prosecution, according to the counsel 
for the State, to prove anything in respect of the medicine which the accused 
alleged he had consumed. The argument is that the accused could have asked 
the prosecution to produce the report of the Chemical Analyser in respect of 
the contents of the bottle seized from the jeep. The accused did not take that 
risk probably because he must have known that it was some kind of prepara- 
tion which was fit-for use as an intoxicating liquor. It was no part of the duty 
of the prosecution, according to this line of argument, to place before the Court 
any material on which the prosecution did not rely in substantiating the charge 
brought by it against the accused. If the prosecution had withheld this docu- 
ment on demand by the accused or by the Court, an inference against the pro- 
secution could have been legitimately drawn; but the accused having made no 
such attempt nor the ‘Court asking for the document to be produced before it, 
no adverse inference could be drawn against the prosecution. As the accused 
has failed to discharge the burden invited by him by alleging that he took some 
medicine which obviously caused intoxication, the accused cannot escape the 
consequences of such act. 

On the other hand, the learned counsel for the accused has disputed that 
there is any burden on the accused to prove his innocence. The rule in eri- 
minal prosecutions is that the burden to prove guilt is always on the prosecn- 
tion and never shifts; this rule is not altered even by the provisions of s. 66(2) 
of the Bombay Prohibition Act. If the accused introduces facts or evidence 
from which a reasonable inference could be drawn that what the accused con- 
sumed is a medicinal preparation, the accused is entitled to the benefit of the 
section and, therefore, to an acquittal. The learned counsel supports the line 
of reasoning on which the learned Sessions Judge accepted the plea of the ac- 
- cused that the prosecution has failed to prove that the medicinal preparation 
which was actually seized from the jeep and which the accused claims to have 
consumed was fit for use as an intoxicating liquor. As the prosecution has 
failed to prove this fact the order of acquittal cannot be challenged. It was 
also-complained that the evidence of Dr. Deshmukh that a man may be intoxi- 
cated if he takes Tincture Zingiberis Mitis in excessive dose but that it will not 
have other harmful effects on the body and that it is not a dangerous drug has 
not been put to the accused to seek an explanation from him. In view of this 
complaint made; the counsel for the accused was asked to state whatever he 
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had to state with reference to this evidence. With respect to this evidence it 
ig stated by the learned counsel for the accused that this statement of Dr. Desh- 
mukh is merely an opinion of a medical man and is not entitled to any weight 
in view of the fact that Dr. Deshmukh was a fresh graduate and had little ex- 
perience in these matters. In fact, Dr. Deshmukh had admitted that that was 
his first case of examining an intoxicated person. In view of the alleged in- 
experience of Dr. Deshmukh, the accused urges that his evidence regarding 
Tincture Zingiberis Mitis being fit for use as intoxicating liquor and not 
having any harmful effects should not be accepted: As to the nature of the 
burden on the accused the learned counsel relied on the following decisions: 
C. S. D. Swami v. The State,11 Bala Prasad v. State of Madh. Pra.,1? Gov- 
ernment of Bombay v. Samuel’? and an article by Mr. Justice Denning in 61 
Law Quarterly Review at page 379, entitled ‘‘Presumptions and Burdens’’, 

In my judgment, it is true to say that the legal burden to prove the guilt 
of the accused and to prove all material facts to prove the guilt beyond reason- 
able doubt is always on the prosecution and never shifts. But when rules of 
evidence are introduced in a statute, and particularly in a statute creating a 
criminal offence, there may be what are ealled by Mr. Justice Denning, ‘pro- 
visional presumptions and burdens’, The presumptions may be presumptions 
of law or presumptions of fact. It is also true that the nature of the burden 
expected to be discharged by an accused person may not be of the same degree 
of probability as to be beyond reasonable doubt, but may lead to a reasonably 
probable inference to satisfy the Judge. A fact is said to be proved when after 
considering the matters before it the Court either believes it to exist or qon- 
siders its existence probable and the probability is of such a degree that a pru- 
dent man ought under the circumstances of the case to act upon the supposi- 
tion that it exists. It all ultimately would be a matter relative to the degree 
of probability as to the existence of a fact which a prudent man ought to con- 
sider to be existing. On an examination of the provisions of s. 66 of the Bom- 
bay Prohibition Act, it appears that it is for the prosecution to prove that the 
accused has consumed liquor. This the prosecution can do by taking a blood 
sample from the body of the accused, subjecting it to analysis to find out the 
concentration of ethyl alcohol in it; and if the percentage is in excess of 0.05 
w/v, then there is a legal presumption that the accused has consumed liquor 
prohibited by the Act. In spite of the certificate the accused may contend that 
the concentration of ethyl alcohol in his blood is due to his consumption of a 
medicinal preparation. As to what the accused actually had consumed can- 
not possibly be a fact within the knowledge of the prosecution. An accused 
person has a right to give no such information to the investigating agency. 
Therefore, the Legislature has advisedly required that it is for the accused to 
show what he consumed and further to show that what he consumed was a 
medicinal preparation. Now, the Act does not define what is a medicinal pre- 
paration. But it must bear the ordinary meaning to the expression and must 
mean anything taken for a curative or a healing purpose. The law further 
requires the accused to establish or introduce evidence to indicate that what he 
consumed was not only a medicimal preparation but a medicinal preparation, 


consumption of which is not in contravention of the Act, or any rules, regula- ' 


tions or orders made thereunder. This again is a fact which is ordinarily 
within the knowledge of the accused and is expected to be established by the 
accused. The accused is certainly entitled to prove it by bringing material 
on record in the examination of witnesses called for the prosecution or docu- 
ments seized by the prosecution or by independent evidence on his own, but 
the responsibility of introducing evidence regarding these facts is certainly 
cast on the aceused by the Legislature in enacting sub-s. (2) of s. 66 of the 
Act. It is in this sense that the provisional presumption arising in favour of 
the prosecution can be said to be displaced if the accused introduces facts 
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showing that what he consumed was a medicinal preparation, and further 
that the medicinal preparation was of the kind permitted under the Act, rules 
and regulations made thereunder. The presùmption that sub-s. (2) of s. 66 
draws from the presence of a certain percentage of alcohol concentration in 
the blood of the accused charged of having consumed prohibited liquor is a 
compelling presumption. This presumption is liable to be rebutted by show- 
ing that what was consumed was not only a medicine but a medicinal prepara- 
tion permitted under the Act or its rules and regulations. It would not, there- 
fore, be a correct proposition to say that the burden which is to be borne by 
the accused when prosecuted under s. 66(/)(b) is discharged the moment the 
accused states or establishes even as a reasonable probability that he had con- 
sumed medicinal preparation which had an intoxicating effect. In my opinion, 
though the ultimate burden, which is a legal burden, is always on the prosecu- 
tion and does not shift, there is a certain shifting of provisional burdens as 
the trial progresses from stage to stage and evidence is introduced by one side 
or the other. For instance, even if the accused were to prove that what he 
consumed was a medicinal preparation and one permitted under the Act, the 
prosecution can still show that the quantity of such medicinal preparation con- 
sumed by the accused is in excess of what is a permitted dose. This it can 
show by introducing evidence establishing that an inference of exeessive con- 
sumption of the dose can be reasonably drawn from the high percentage of con- 


.centration of alcohol found in the blood sample taken from the accused. It 


is this process which goes on as evidence and material is placed on record by 
one side or the other, either in examination or cross-examination, and it may 
not be possible to predicate at any one point of time until the whole trial is 
over, as to whether one side or the other has discharged the onus the law places 
upon it. Thus, though there cannot be any hard and fast rule as to the provi- 
sional burdens resting on one side or the other, it can be safely conceded that 
the legal burden never shifts from the prosecution, but the legislative enact- 
ments can assist the discharge of this burden by raising presumptions of facts 
or law on basis of what would seem to be primary facts. If the prosecution 
has established these primary facts, then certain presumptions arise which 
would be enough to discharge the burden unless the accused, in discharge of 
his duty placed by the Legislature, introduces other facts or evidence dis- 
placing these provisional presumptions. 

But in the instant case much of the discussion about the burden of proving 
one fact or the other, which was apparently strenuously argued before the 
learned Sessions Judge, has lost its importance in view of the admission to re- 
cord of the report of the Chemical Analyser in respect of the liquid in the 
bottle found in the jeep. In view of the claim of the accused Vijaysingh that 
he consumed the liquid in this bottle, the finding of the learned Sessions Judge 
that the accused consumed this liquid may be accepted. Now the report of 
the Chemical Analyser, which is exh. H. C. as admitted in this Couft, shows 
that the liquid was a weak Ginger Tincture. The label of the bottle stated 
that the contents were Ginger Tincture B.P. 1958 (Tincture Zingiberis Mitis), 
Absolute alcohol content 89.1 per cent. v/v. The report further states as 
regards alcohol content of the liquid that the sample contained 90.0 per cent. 
of v/v. of ethyl alcohol though the B.P. Limits are 86 to 90 per cent. v/v. 
The analysis has also given the quantity of total solids as 0.62 per cent., weight 
per ml. at 90 degrees to be 0.925 g. In the opinion of the Chemical Analyser, 
the sample complied with pharmacopial specifications. On the basis of this 
data, therefore, it has to be held that the accused consumed a medicinal pre- 
paration which is listed in the British Pharmacopoeia, 1958 edition, and which 
had alcohol contents to the extent of 90 per cent. v/v. of ethyl alcohol. The 
accused has further given a reason for consuming this preparation, and that 
was because he was suffering from some stomach trouble and indigestion. 

The learned counsel for the accused, therefore, submits that the moment the 
accused shows that what he has consumed is a medicinal preparation and that 
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medicinal preparation accounts for the concentration of aleohol found in his 
blood, the accused must be taken to have discharged the burden placed on 
him under sub-s. (2) of s. 66 of’the Bombay Prohibition Act. It is then for 
the prosecution to show that what was consumed by the accused was a medi- 
cinal preparation fit for use as intoxicating liquor. In other words, the ac- 
cused contends that on establishing that his intoxication is accountable to con- 
sumption of a medicinal preparation containing alcohol, it is for the prosecu- 
tion to prove that what he might have consumed is not a medicinal 
preparation unfit for use as intoxicating liquor within the meaning of 
s. 24-A of the Bombay Prohibition Act. According to the learned counsel, 
the ratio of the decision of the Supreme Court in Narandas’s case is 
that in all prosecutions for contravention of s. 13(6), which is made punish- 
able under s. 66(/)(b) of the Prohibition Act, it is for the prosecution to 
prove that the infringement was not in respect of the article or preparation 
which is covered by s. 24-A and that this burden is not shifted to the shoulders 
of the accused. In my opinion, in view of the facts of the case which went 
to the Supreme Court, and in view of the special provisions introduced in the 
Act in respect of an offence under s. 66(J)(b) regarding consumption of 
liquor, in s. 66(2) of the Act, this interpretation is not tenable. The offence 
in Narandas’s case was committed on July 29, 1955. On that date, s. 66 did 
not include sub-ss. (2) and (3) introduced for the first time in 1959. Obser- 
vations on which the accused relied in this decision have to be understood in. 
the light of law as it was in 1955. So far as offence of consumption of liquor 
is concerned a drastic and far-reaching change has been introduced by dhe 
amendments made in s. 66 as regards presumptions and burden of proof in 
case of an accusation of consumption of liquor. There are several difficulties 
in accepting this interpretation. When a person is accused of having con- 
sumed liquor in contravention of s. 18(6) of the Act, as to what was consumed 
is generally a matter within the knowledge of the person who consumes. It 

may be that in a few cases prosecution may be able to prove affirmatively by 
` oral testimony that an accused person had consumed liquor within the mean- 
ing of the Act. What generally happens, however, is that a person is found 
under the influence of drink already consumed and is taken for medical exa- 
mination, and it is only by such examination and after taking a sample of 
his blood and subjecting it to an analytical test that it is possible to find whe- 
ther the subject has consumed liquor. This presumption is drawn from the 
percentage of alcohol in the blood sample as provided in s. 66(2) of the Act. 
An accused person is not bound to disclose what he consumed at any stage. 
It may be that the accused may make a statement in defence in Court dis- 
closing what he actually consumed. It is, therefore, difficult to see at what 
stage it could be possible for the prosecution to prove affirmatively that what 
the accused consumed was not a medicinal preparation within the meaning of 
s. 24-A Bf the Act, for the simple reason that the prosecution may have no 
means to know what article was consumed by the accused. It is a mere specu- 
lation without any data to introduce evidence in the absence of this vital in- 
formation. It is precisely for this reason that sub-s. (2) of s. 66 has cast a 
duty on the accused to introduce evidence to show what he consumed and that 
it was a medicinal preparation. It is also not disputed that he has a further 
duty to show that what he consumed was a medicinal preparation which can 
account for the presence of alcohol found in his blood by the Chemical Analyser. 
But, in my opinion, the duty will not rest there. Sub-section (2) of s. 66 in 
terms says that the accused must also show that the medical preparation which 
he alleges to have consumed is one, the consumption of which is not in con- 
travention of the Act or any rules or regulations or orders made thereunder. 
It is in this context that the learned counsel for the accused contends that the 
further burden of proving that the alleged consumption of the medicinal pre- 
paration .by the accused is in contravention of the Act would rest on the pro- 
secution and this burden, according to the accused, is to show that the medi- 
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cinal preparation alleged to be consumed by the accused is not one of the 
medicinal preparations within the meaning of s. 24-A of the Prohibition Act. 
It is seriously pressed in argument that to hold otherwise would be tantamount 
o a requirement that the accused shall prove his innocence, a proposition 
which is repugnant to all canons of criminal jurisprudence. It is difficult 
to uphold this contention. Once it is accepted that in compliance with the 
provisions of s. 66 (2) of the Prohibition Act it is for the accused to show what 
medicinal preparation he consumed, that section itself requires the accused 
further to show that it was a medicinal preparation, the consumption of which 
is not prohibited under the Act, rules and regulations made thereunder. I do 
not see any way to get out of this position. 

In support of his proposition the learned counsel has relied on two decisions 
of this Court and a recent decision of the Supreme Court. These cases are 
(1) State of Maharashtra v. Laxman, (2) State v. Domnic Robert Desilva'4 and 
(3) State v. Estam Joseph Saldanha.'5 

In the case that went before the Supreme Court one Laxman Jairam was 

produced before the Medical Officer Dr. Rochiram. He was found smelling 
of liquor, but his speech, behaviour, gait, co-ordination and memory were 
normal. When sample of his blood was taken and examined, it was found that 
the blood contained 0.148 per cent. w/v. of ethyl alcohol. The defence of the 
accused was that he had not consumed prohibited alcohol but he had taken 6 
ounces of Neem as he was used to it. The Medical Officer had answered in 
eross-examination that consumption of 6 to 8 ounces of Tincture Neem will 
produce blood concentration of 0.148 per cent. w/v. of ethyl alcohol. The 
Presidency Magistrate held that Neem is a medicinal preparation, containing 
40 per cent. alcohol and readily available in the market. The Magistrate, 
therefore, accepted the explanation given by the accused that he had taken 
Neem to satiate his desire for alcohol, and referring to the two decisions of 
this Court, acquitted the accused. In the appeal filed by the State, the Sup- 
reme Court held that the Presidency Magistrate had accepted the explanation 
given by the accused regarding the cause of his smelling of liquor and blood 
concentration as sufficient to discharge the onus placed on him. The argu- 
ment on behalf of the State was that mere statement of the accused should 
not have been accepted as sufficient to discharge the onus on the accused. This 
contention was repelled and their Lordships observed that if the Courts below 
have accepted this explanation it must be held that the respondent had dis- 
charged the onus which was placed on him by s. 66 of the Act. From this 
statement in the body of the report it cannot be said that their Lordships alse 
laid down what the content and nature of that onus was. In that particular 
case the onus was held to be discharged within the meaning of s. 66(2) of the 
Prohibition Act and the acquittal was not interfered with. 
. In State v. Domnic Robert Desilva also the question was whether the 
accused had discharged the onus on him when he stated that he had 
consumed what is called essence of Neem. That essence of Neem was 
a medicinal preparation was proved by the Medical Officer examined in 
that case. This Court then observed that if was open to the learned 
Magistrate to hold on the basis of admission of the Medical Officer and on the 
strength of the statement of the accused that the burden which was cast by 
law on the accused was discharged by him, and in view of this finding the 
appeal filed by the State in that case was dismissed. 

In the third case, Estani Joseph Saldanha v. State of Bombay, which was at 
the instance of the ‘accused, the charge was under s. 66(b) of the Bombay Pro- 
hibition Act before its amendment in 1959. The contention of the accused was 
that he had taken 5 ounces of Hall’s wine. The Magistrate had disbelieved 
the defence and convicted him. The High Court held that all that the accused 

14 (1960) Criminal Appeal No. 1562 of 1959, 15 (1954) Criminal Appeal No. 1611 of 1983, 
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had to say was that he had taken the particular medicated wine if he wanted 
to bring his case within the rulings of this Court and the Supreme Court; 
and once an accused made a statement showing what exactly he took, the bur- 
den was discharged. There was evidence of the medical officer examined in* 
that case that 5 ounces of Hall’s wine would produce the symptoms which the 
doctor noticed when he examined the accused. The conviction of the accused 
was, therefore, set aside. So far as this case is concerned, it must be pointed 
out that the amendment made in s. 66 by introducing sub-ss. (2) and (3), was 
not on the statute book when the accused in Estam Joseph Saldanha v. State 
of Bombay was found to have contravened the then provisions of the Bombay 
Prohibition Act. This case, therefore, is not of assistance to the accused in 
view of the addition of s. 66(2) in the Prohibition Act. 

Unless the respondent Vijaysingh is able to establish that the ratio of the 
decision of the Supreme Court in Lazman’s case is that in a prosecution under 
s. 66(1)(b) of the Bombay Prohibition Act for having consumed liquor, the 
only duty of the accused is to show that he consumed a medicinal preparation 
and that consumption of such medicinal preparation accounts for the concen- 
tration of ethyl alcohol in his bkood sample, and having established these facts 
he is entitled to acquittal, it will not be possible to accept the contention. The 
decision of the Supreme Court case was in an appeal against acquittal, and so 
also the decision of this Court in State of Bombay v. Domnic Robert 
Desilva is also in an appeal against an acquittal. In each of these cases the 
trying Magistrate felt satisfied that the burden on the accused had been dis- 
charged by the accused. But in neither of these cases is there any discussion 
as to what that burden was. It may be possible to hold that the burden is not 
as heavy as on the prosecution to prove the guilt of the accused, but even 
granting that the responsibility on the accused under s. 66(2) is to introduce 
evidence to make it a reasonable probability that his intoxication and concen- 
tration of alcohol in his blood may be due to consumption of a medicinal pre- 
paration, it will still be necessary to find out whether the consumption of medi- 
cinal preparation was or was not in contravention of the Act and its rules and 
regulations. 

But, in my opinion, in the instant case it is not necessary to enter into a 
further debate as to which side has to prove what in order to find out the 
guilt or innocence of the accused in the instant case. The prosecution has 
adduced sufficient evidence in this case as to the quality of the medicinal pre- 
paration which the accused claims to have consumed, namely Tincture Zingi- 
beris Mitis. When this evidence was pointed out to the learned counsel for 
the accused, which consists of the testimony of Dr. Deshmukh as well as Shri 
Manudhane, Technical Officer attached to the Board, it was urged that this 
evidence was inadequate to show that Tincture Zingiberis Mitis was a medi- 
cinal preparation fit for use as an intoxicating liquor. As far as the record 
goes, there is no evidence to show, nor any attempt in that direction by the 
accused, that Tincture Zingiberis Mitis, claimed to have been consumed by the 
accused, is a medicinal preparation unfit for use as an intoxicating liquor. In 
para. 7 of his deposition Shri Manudhane has said that. he has known about 
common tinctures, 4 c.e. is the normal dose of any tincture usually. Tinc- 
tures roughly contain about 40 to 90 per cent. of alcohol. He knew about 
Tincture Zingiberis Mitis B.P. 1952. Blood alcohol concentration on taking 
a normal dose of this preparation will be about .007 w/v. Then the wit- 
ness has also given an approximate quantity of this preparation which wil 
have to be consumed to induce alcohol concentration of .207 per cent., as found 
by the Chemical Analyser. Dr. Deshmukh has made a positive statement that 
a person may be intoxicated if he takes Tincture Zingiberis Mitis in excessive 
doses but it will have no other baneful effect on the body, nor is it a dangerous 
drug. 

Now, authentic information about Tincture Zingiberis Mitis is to be found 
at page 292 of the British Pharmacopoeia, 1958 edition. It contains strong 


1963.] STATE v. VIJAYSINGH (A.CR.J.)—Abhyankar J. 57 


Ginger Tincture 200 ml., alcohol 90 per cent. (sufficient to produce 1000 ml.) ; 
the dose that is given is 2 to 4 ml. (80 to 60 min.). This dose conforms to the 
statement of Dr. Deshmukh that 4 e.c. is the normal dose of Tincture Zingi- 
beris Mitis. The evidence of Dr. Joshi (D. W. 3), examined by the accused, 
shows that that medical practitioner did not prescribe any dose because dose 
is indicated on the bottle available in the market. The British Pharmacopoeia 
has given information about statement of doses ete. in the Monographs in res- 
pect of each medicinal preparation. It is stated with regard to doses at pagee7 
of the Book under General Notices, that the doses indicated are intended for 
general guidance and represent the average range of quantities which are genc- 
rally suitable for adults when administered by mouth; the oral doses of many 
substances may be repeated three or four times in 24 hours. Thus the thera- 
peutie dose of this medicinal preparation is not more than 4 c.c. or 4 ml. to be 
taken three or four times in 24 hours. That this medicinal preparation con- 
tains a very high degree of alcohol percentage is obvious, it being as high ag 
90 per cent. Other spirits which are admittedly liquor or intoxicants such as 
whisky, gin, champagne or beer contain much lesser percentage of alcohol. 
The percentage etc. of these and other alcoholic beverages is noted in the fol- 
lowing table at page 196 of pharmacology in Medicine by Drill, second 
edition :— 
Table 16-1. Alcoholic beverages. 





Alcohol 
Raw Melting Distillation content Calories* 
* Beverage Material per cent per 100 co. 
by volume 

Wine, Grape Juice No No 10-22 60-175 
Hard Cider Apple Juice No No 8-12 35-60 
Beer ... Cereals Yes No 3.5-6 40-60 
Ale... Cereals Yes No 6-8 55—70 
Brandy Wino No Yes 40-55 225-300 
Whisky Cereals Yes Yes 40-55 225-300 
Rum ... Molasses No Yes 40-55 225-300 
Gin Neutral ya 

spirits 

plus 

orange 

peel and 

juniper 

berries No Usually 40-55 225-300 
Vodka Neutral 

spirits No No 40-55 225-300 
Milk (for . 

comparison) — — — — 60-30 


*Almost half the calories in beer and about one third of the calories in ale are furnished 
by unfermented carbohydrate. Sweet wine may contain 4 to 10 per cent. of sugar. 


A comparison of the alcohol content of the known wines or liquors with the 
alcohol content of the medicinal preparation Tincture Zingiberis Mitis would 
show that this medicinal preparation is fit for use as an intoxicating liquor. 
In this connection the learned counsel contended that the expression ‘‘unfit for 
use as intoxicating liquor’? must only mean a medicinal preparation, use of 
which will lead to harmful results even though it may produce intoxication. 
For this interpretation the learned counsel invited my attention to the deci- 
sion of the Supreme Court in Narendas’s case. At page 263 their Lordships 
observed as follows :— 

“.,.If alcohol in excess of the quantity prescribed by s. 59A is found in the article, 
the provisions of s. 24A will not apply irrespective of the question whether it is fit or 
unfit to be used as intoxicating liquor. Again, the preparation, even if it is medicinal, 
toilet, antiseptic or flavouring, must be unfit for use as intoxicating liquor, Le. it must 
be such that it must not be capable of being used for intoxication without danger to 
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health. If the preparation may be consumed for intoxication it would still not attract 
the application of s. 24A, provided the intoxication would not be accompanied by other 
harmful effects.” 

Now, there is evidence in this case that Tincture Zingiberis Mitis is a pre- 
paration which may be consumed for intoxication and that intoxication would 
not be accompanied by other harmful effects. That is the positive statement 
of Dr. Deshmukh in the witness-box and he has not been cross-examined or 
questioned on the point. The only criticism offered in this respect was that 
Dr. Deshmukh has not much experience of examining cases of persons who 
had consumed liquor, but that would hardly be a ground for rejecting his opi- 
nion as a Medical Officer as to the effect. of this medicinal preparation. 


But, in my opinion, the construction placed on.the expression ‘fit for use as 
intoxicating liquor’ in this Court still holds the field. The question was direct- 
ly in issue in this Court in C. R. H. Readymoney Lid. v. State of Bombay. 
One of the questions raised was whether the test to determine whether the pre- 
paration was fit or unfit for use as intoxicating liquor would in some manner 
depend upon the actual effect, and this test was not accepted as a proper test. 
This very case, however, went before a Division Bench in Letters Patent Appeal 
and the learned Chief Justice in C. R. H. Readymoney Lid. v. Bombay State 
at page 184 observed as follows: + 

“.,.To summarise these alterations to the extent that they are relevant for the 
purpose of the question that we have to decide, for the first time the law made a dis- 
tinction between preparations containing alcohol which are fit for use as intoxicating 
liquor and preparations containing alcohol which are unfit for use as intoxicating liquor, 
and having made that distinction the Act removed from the ambit of the Prohibition 
Act those medicinal and toilet preparations which were unfit for use as intoxicating 
liquor. In other words, the Legislature clearly declared its intention that it wanted 
to remove the unreasonable restrictions upon the rights of citizens which had been pro- 
nounced upon by the Full Bench and the Supreme Court, and the manner in which 
these restrictions were sought to be removed was that in order to give effect to the Prohi- 
bition policy the Legislature would not permit the free use of medicinal and toilet pre- 
parations which could be drunk as beverages, because to permit the free use of such 
preparations would obviously be to defeat the very policy for which the Act was passed. 
But to the extent that there were toilet and medicinal preparations which would not 
normally and ordinarily be drunk as beverages and with regard to the free use of which 
the policy of prohibition would not be affected, the Legislature, as we just pointed out, 
removed them from the ambit of the Act.” 

Further at pages 190 and 191 the Division Bench observed as follows: 

“It is difficult to ascertain objectively whether a particular preparation would in 
fact lead to drunkenness and intoxication. It depends upon so- many factors; upon the 
constitution of the person who drinks an intoxicating liquor, upon the quantity he drinks, 
upon the mood in which he is when he drinks it, and several other factors. The Legis- 
lature was not concerned with the actual result or the consequence of consumption of 
an intoxicating liquor. What it was concerned with was that it was an intoxicating 
liquor which was being drunk, and therefore, in our opinion, the proper construction to 
place upon the expression ‘for use as intoxicating liquor’ is that it must be a liquor 
which is capable of causing intoxication or a liquor which has the property of causing 
intoxication.” 

“|,.One can easily conceive of several medicines on the market which contain 
alcohol which are genuine medicines and which do not contain any deleterious or poiso- 
nous materials. The absence of deleterious or poisonous materials would not necessarily 
put these medicinal preparations in the category of preparations fit for use as intoxi- 
cating liquor. Equally improper is the other test which was also adopted by the Board 
whether the preparation was calculated to bring about symptoms of intoxication. There 
is considerable difference of opinion as to what are the symptoms of intoxication, when 
intoxication starts, when it reaches its culmination, and we see no reason why the Board 
should have" launched upon this interesting but entirely futile inquiry. As already 
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pointed out, if the medicinal preparation has the property of causing intoxication andi it 
can be drunk as a beverage, then the question as to at what stage the symptoms of in- 
toxication would arise by consuming this liquor would be entirely irrelevant. On the 


‘whole, we are in agreement with the learned trial Judge that the test that should be 


applied is practically identical with the test that would be applied under the Valsteed 
Act, and that is whether a particular medicinal preparation is fit for use as beverage 
purposes.” 

Judged by this test, there can hardly be any doubt that Tincture Zingiberis 
Mitis- alleged to be consumed by the accused, is a medicinal preparation fit for 
use as intoxicating liquor, the percentage of alcohol is much higher than even 
ordinary wines and liquors and it is not unfit for use as intoxicating liquor. 


` As a branch of this argument, the learned counsel also contended that under 
the Bombay Drugs Act, 1952, (Bombay Act No. XXIX of 1952), the State Gov- 
ernment had the power to notify certain drugs as notified drugs under s. 6 of that 
Act. Once a drug is so notified as a notified drug, no person, other than a 
dealer or a medical practitioner, was entitled to have in his possession at any 
one time a quantity greater than that specified in the notification. Now 
this Act was subsequently replaced by the Bombay Drugs Control Act, 1959, but 
the provisions were identical. The Government of Bombay has issued a noti- 
fication on January 9, 1958, under s. 3(/) of the Bombay Drugs (Control) Act, 
1952, and according to this notification weak Tincture of Ginger was one of the 
drugs to which the Act applied. This notification is to be found at pages 41-42 
of the Bombay Government Gazette, dated January 16, 1958, in its Part IV-B. 
On the basis of this notification it is urged that according to the Government, 
Tincture Zingiberis Mitis is a notified drug and the very fact that it is a noti- 
fied drug shows that its sale or consumption is required to be regulated and, 
therefore, it is a harmful drug. Though no such notification was in force in 
the Vidarbha region after the Bombay Drugs (Control) Act, 1952, was applied 
to this region it is contended that the previous notification itself ‘is a relevant 
fact to show that this medicinal preparation is a harmful preparation. In my 
opinion, this conclusion does not follow from the action taken by the Govern- 
ment in notifying this drug. The Act is made to control the possession, sale 
and use of certain drugs. Even assuming that it is possible to infer that the 
consumption, use or sale of the spirituous drugs was required to be controlled 
because of their misuse, that again will not lead to the conclusion that Tincture 
Zingiberis Mitis is unfit for use as an intoxicating liquor in the sense that it is 
incapable of producing that effect or that if taken in quantities it is bound to 
have a deleterious affect. Probably, the use, consumption and sale'is being re- 
gulated because the availability of this drug may be abused. The Government 
has already made rules, called the Bombay Spirituous Medicinal Preparations 
(Sale) Rules, 1954, in exercise of the powers under s. 143 of the Bombay Prohi- 
bition Act. Under these rules ‘‘spirituous medicinal. preparation’? means any 
medical preparation in liquid form containing alcohol which is fit’ for use as 
intoxicating liquor. Under the rules licences have to be taken for sale of spiri- 
tuous medicinal preparations. A registered medical practitioner or any person 
in charge of a hospital or dispensary desiring to dispense spirituous medicinal 
preparations are also required to obtain licences under the rules. Thus, the 
prescription, sale and consumption of spirituous medicinal preparations such as 
Tincture Zingiberis Mitis has been regulated and controlled by rules because 
they are fit for use as intoxicating liquor. The same purpose could be achieved 
by taking action under the Bombay Drugs (Control) Act. Nothing, therefore, 
turns on the fact that the article in question is also a notified PE under that 


. Act. 


As observed by a Division Bench of this Court in State v. Bhausa'’® the 
genesis of the law contained in s. 24-A is that originally in totally prohibiting 
the use of medicinal and toilet preparations the State Legislature was im- 
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posing unreasonable restriction on the right to acquire, hold and dispose of pro- 
perty guaranteed under art. 19(1)(f) of the Constitution. It was, therefore, 
necessary to amend the law by declaring that such preparations were not in- 
tended to come within the mischief of the Act if they were incapable of being 
used as intoxicants. The effect of the decision of the Supreme Court in 
Balsara’s case can only be that any unreasonable restraint on the bona fide use 
of medicinal and toilet preparation was unconstitutional and therefore void. 
If a medicinal preparation contains alcohol of a very high percentage, then it 
is reasonable to take the view that the preparation is fit for use as intoxicating. 
liquor. In that sense it will fall within the mischief of the Prohibition Act. 
It is not possible to accept the contention urged on behalf of the accused that 
a. medicinal preparation is not fit for use as intoxicating liquor unless other 
harmful effects are produced by consumption of such medicinal preparation. 
The expression ‘‘fit for use as intoxicating liquor’’ can only be reasonably in- 
terpreted to mean capable of being used as intoxicant or producing intoxicating 
effect. 

The moment it is claimed that a preparation is a medicinal preparation con- 
taining alcohol, it postulates being prescribed in regulated doses under medi- 
cal advice. The medical adviser takes the responsibility of prescribing a medi- 
cinal preparation containing alcohol, and it cannot possibly be said that a res- 
ponsible medical practitioner will prescribe any doses which will result in the 
patient getting drunk. In the case of this accused Vijaysingh, even assuming 
that his claim that he was advised to consume Tincture Zingiberis Mitis is true, 
the therapeutical dose for this preparation as prescribed in British Pharma- 
copoeia, 1958, was a maximum dose of 4 ml. or 60 min. Dr. Deshmukh as well 
as Shri Manudhane (P.W. 1) state that normal dose of this medicine is 4 c.e. 
which is equal to 4 ml. This much dose, taken at intervals, was unlikely to 
produce concentration of blood alcohol of .207 per cent. w/v. When the con- 
centration of alcohol found in the blood of the accused was as high as .207 
per cent. w/v, it is absurd to suggest that the accused consumed this prepara- 
tion as medicine or in therapeutical doses. Probably, it is because of very high 
percentage of alcohol in this preparation that the therapeutical dose restricts 
maximum quantity to 4 ml. or 4 c.e. A preparation containing such high per- 
centage of alcohol, if taken in excess, is bound to result in intoxication like all 
other alcoholic preparations. Alcoholic beverages such as wine, cider, beer, ale, 
brandy, whisky, rum and gin, contain within 3.6 to 55 per cent. of alcohol W/V. 
It cannot, therefore, possibly be accepted as a valid defence to a prosecution 
for being intoxicated under s. 66(/)(b) that the moment the accused person 
shows that he had taken a medicinal preparation containing high percentage of 
alcohol he has discharged the burden under s. 66(2). 

- The law has allowed use of medicinal „preparation containing alcohol but not 
its abuse. It isan abuse of the provision of law permitting use of medicinal 
preparation containing alcohol to consume such preparations for the purpose 
of getting intoxicated. In my opinion, the interpretation sought to be put on 
the provisions of the Act or the decisions of this Court.that the moment an 
accused showed that what he consumed was a medicinal preparation contain- 
ing high percentage of alcohol, he has discharged the burden is untenable. In 
my judgment, therefore, when the accused admitted to have consumed Tincture 
Zingiberis Mitis, a medicinal preparation having 90 per cent. of alcohol and fit 
for, use as intoxicating liquor, the accused has committed an offence under 
s. 66(/)(b) of the Prohibition Act and there is no escape from the conclusion. 

The learned Sessions Judge was oppressed by the fact that the prosecution 
had not produced and placed on record the report of the Chemical Analyser fn . 
respect of the liquid found in the bottle seized from the jeep of the accused. 
The learned Judge drew an inference adverse to the prosecution from this omis- 
sion and held that the prosecution had not proved that the medicinal prepara- 
tion which the accused claimed to have consumed was unfit for use as intoxi- 
cating liquor. Now that report is admitted to record at the instance of both 
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the parties, and what the accused consumed and the nature of the constituents 
of that preparation regarding alcoholic contents is not a mystery. This mate- 
rial on record does establish that the accused had consumed a medicinal pre- 
paration which resulted in concentration of alcohol in his blood to be as high 
as 0.207 per cent. w/v. The explanation of the accused that this was brought 
about by his consuming Tincture Zingiberis Mitis does not absolve the accused 
inasmuch as that medicinal preparation is fit for use as intoxicating liquor. 
In fact, the result of consumption patently showed that it is so fit. Once that 
conclusion is reached, and in my judgment no other conclusion is possible in 
the instant case, the accused must be held guilty. 

One of the contentions raised by the accused is that false charge is brought 
against him because of the tiff he had with Shri Ghai, Home Inspector. ‘There 
were exchange of words between them and the accused has stated'that Ghai gave 
him insulting treatment and manhandled him and threatened him that he would 
be prosecuted, and therefore this case was started. It was on that account, 
the accused complains that he was not granted bail but detained in police 
custody though the offence was bailable, till next morning. In support of this 
complaint he has examined two defence witnesses. It is not possible to accept 
that in a town like Akola where the accused was known and it was also known 
that he was held up in police lock-up, either of the two defence witnesses D. W. 1 
and D.W. 2 could not have approached for legal aid in securing his release on 
bail. But even assuming , that the bail was unreasonably refused by police 
authorities, this factor can hardly enter into consideration of the merits of the 
. prosecution for offences under the Prohibition Act. These are all subsequent 
events and.if the accused had made a complaint to the proper authorities the 
complaint could have been enquired into for unreasonable refusal of bail. This 
complaint is irrelevant in considering whether the accused went into the office 
of the D.S.P. in a drunken state and was intoxicated. Finding on these issues 
has to be given on evidence on record regarding incidents and condition of the 
accused prior to his arrest. 

The learned Sessions Judge has maintained the sentence of 7 days’ rigorous 
imprisonment and a fine of Rs. 25 imposed on the accused for offences under 
s. 85(7) (1), (2) and (3) of the Prohibition Act. In considering the question 
of sentence the learned Sessions Judge has observed that only minimum sent- 
ence has been imposed and the mere fact that the appellant Vijaysingh belongs 
to a respectable family and is an educated young man would not deserve any 
leniency. In fact, the learned Sessions Judge has further observed that this 
* background should have induced the accused to refrain from committing such 
offences and should have impelled him to abide by law, unless getting desperate 
the accused wanted to take advantage of his status. It is not possible to differ 
from this estimate of the behaviour of the accused in the instant case. The 
case reveals a very unfortunate and distressing tendency of irresponsible be- 
haviour in educated young men of status not only in committing breach of the 
law but flaunting that breach in public places in defiance of the law. The con- 
duct of the accused in going in a drunken state in a jeep driven racklessly by 
him and barging into the office of the head of the district police administration 
and creating scene in his office hardly redounds to the credit as a respectable 
and responsible citizen. Neither the law nor the Courts can consider this con- 
duct deserving of any leniency and there is no extenuating circumstance to de- 
part from the normal sentence liable to be imposed for these offences. 

The acquittal of the accused under s. 66(7}(b) is set aside and he is held 
guilty under that section and sentenced to rigorous imprisonment for three 
months and a fine of Rs. 500 which is the minimum sentence the law imposes 
for the offence. In default of payment of fine, further R.I. for one month. 
The conviction of the accused under s. 85(/) (/ ), (2) and (3) is already con- 
firmed by the Sessions Judge and the revision petition of the accused against 
that conviction and sentence is rejected. Both the sentences are to run con- 
currently. ; 
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Thus Criminal Appeal No. 234 of 1962 is allowed and Criminal Revision 
Application No. 224 of 1962 is rejected. The accused shall surrender to his 
bail immediately. š 
Order accordingly. 


Before Mr. Justice Gokhale. 


YUSUFALLI ESMAIL NAGREE v. THE STATE OF MAHARASHTRA.” 


Criminal Procedure Code (Act V of 1898), Sec. 162—Bribe offered by accused to public 
servant in course of conversation with latter—Conversation recorded by tape-record- 
ing machine at residence of public servant—Accused not aware of presence of police 
officer, who had installed such machine, in another room of house—Accused not 
aware of presence of police officer and that his conversation tape-recorded—Whether 
conversation recorded by machine hit by s. 162. 


Any conversation which is not a.narration and is not addressed to the police officer 
and regarding which there is no animus on the part of the maker of the statement 
that he is making it to the police officer cannot be a statement for the purposes of 
s. 162 of the Criminal Procedure Code, 1898, 

In the course of the trial of the accused for an offence under s. 165A of the Indian 
Penal Code, the prosecution sought to rely upon certain conversation alleged to have 
taken place between the accused and the complainant’ and recorded on a tape with 
the help of a tape-recording machine. According to the prosecution in the course, 
of this conversation the accused had offered a bribe to the complainant who was a 
public servant. The conversation took place at the residence of the complainant 
and the police officer, who had installed the tape-recording machine, as part of a 
pre-arranged plot to trap the accused, was then present in an inner room of the 
house. The complainant was a party to the trap and the accused was unaware of the 
presence of the police officer and that his conversation was being recorded on the 
tape-recording machine. On the question whether the alleged conversation record- 
ed by the tape-recording machine was not admissible as it was hit by s. 162 of the 
Criminal Procedure Code:— 

Held, that as the words uttered were not addressed to the police officer and as the 
accused who was not aware of him had not the animus to communicate the words 
to the police officer, the mere fact that the words were recorded on the tape-record- 
ing machine installed by the police officer did not attract the applicability of s. 162 
of the Code. i 

Tahsildar Singh v. State of U. P.,’ Shiv Bahadur Singh v. State of Vindh. Pra.’ 
Ramkishan v. Bombay State and Shyamlal Sharma v. King-Emperor,’ referred to. 


One Yusufalli (accused) was charged with having committed an offence 
under s. 165A of the Indian Penal Code and the charge related to two inci- 
dents when it was alleged that he attempted to give illegal gratification to 
* one Munir Ahmed Shaikh as a motive or reward for showing favour or for 
forbearing to show disfavour in the exercise of his official functions as a public 
servant in the matter of execution of a warrant of arrest issued by a Presi- 
dency Magistrate, against Rukhanbai Mahomedali Badani, who was the wife 
of the accused. Shaikh was a notice clerk employed by the Bombay Muni- 
cipal Corporation and it was his duty to serve notices issued by the Corpora- 
tion on the landlords in respect of carrying out repairs to buildings which 
needed repairs or for pulling down buildings which were in a dilapidated con- 
dition.. One incident related to July 18, 1960, when the accused. was alleged 
to have offered a sum of Rs. 25 to Shaikh and the other incident pertained to 

* Decided, July 2/3, 1903. Criminal Appeal 1 [1959] ATR. 8.0. 1012. 

No. 1243 of 1962, against the order of convic- 2 [1954] A.I.R. 8.C. 322. 
tion and sentence passed by 8, M. Khatavkar, 3 [1955] AIR. 8.C. 104, 8.0. 57 Bom. L.R. 


Special Judge, Bombay, in (A.C.B.) Special 600. 
Case No, 16 of 1960. 4 [1949] AIR. All, 483, F.B. 
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August 2, 1960, when the accused was alleged to have offered as illegal grati- 
fication a sum of Rs. 100 to Shaikh. 

As regards the latter incident it was alleged that on August 2, 1960, Shaikh 
received a telephone call from the accused at about 9 a.m. and the accused en- 
quired as to where Shaikh resided, whereupon Shaikh gave his address to the 
accused. The accused told Shaikh that he would be visiting the latter’s place at 
8 p.m. on that very day. Shaikh reported this talk to one Naik who was the 
officer in charge of Enquiries in the Municipality. , Naik directed him to 
approach the Anti-Corruption Bureau, which Shaikh did, and at about 12 
o’elock in the afternoon Shaikh lodged a complaint in the Anti-Corruption 
Bureau against the accused. One S.I. Mahajan, who was attached to the Anti- 
Corruption Branch, decided to lay a trap at the house of Shaikh in the even- 
ing, when the accused and Shaikh were expected to meet in pursuance of the 
conversation which they had on the telephone in the morning. Mahajan in- 
structed one Dhaymonkar, who was a radio mechanic, to come along with his 
tape-recording machine and its accessories, and after making these arrange- 
ments Mahajan, accompanied by one Inspector Kedari, S. I. Najigud and some 
other constables, assembled at the corner of Ripon Road, not far away from 
the house of Shaikh. Two panchas were called, and along with the panchas 
and other police officers and the radio mechanic Mahajan went to Shaikh’s 
house at Souter Street. Arrangements were made to instal the tape-record- 
ing machine. The machine was kept in the inner room, whereas the mike was 
kept in the outer room concealed under books on a sofa. It was arranged that 
when the appropriate time would arrive, the complainant should utter the 
words ‘‘Saleem, Paan Lav”, which would be a signal to the raiding party to 
come out. The prosecution case was that it was on this occasion at the house 
of Shaikh that the accused arrivetl, as originally fixed, and certain conversa- 
tion which ensued between Shaikh and the accused was recorded. on the tape- 
recording machine. According to the prosecution, the accused offered a sum 
of Rs. 100 to the complainant on this occasion for the purpose of showing him 
favour in the matter of execution of a warrant against the wife of the accused. 
Reliance was placed by the prosecution on the transcript of the record made 
on the tape. Reliance was also placed on the evidence of the complainant 
Shaikh and the other witnesses, viz., S.I. Mahajan and the radio mechanic Dhay- 
monkar, who were present in the inside room. 

The Special Judge held that the accused did offer Rs. 25 to Shaikh on July 
18, 1960, as illegal gratification and further that the accused also did offer 
Rs. 100 to Shaikh on August 2, 1960, as illegal gratification, and convicted the 
ree for having committed an offence under s. 165A of the Indian Penal 
-Code 


ane accused appealed. 


A, s. R. Chari and V. D. Mengde and M.R. Kotwal, for the appellant-accused. 
V. 8. Deshpande, Assistant Government Pleader, for the State. 


GOKHALE J, [His Lordship after stating the facis and considering the evi- 
dence in the case, proceeded]. The first contention made by Mr. Chari was that 
the conversation alleged to have taken place between the accused and the com- 
plainant and recorded on the tape with the help of the tape-recording machine 
is not admissible as it is hit by s. 162 of the Criminal Procedure Code. Accord- 
ing to Mr. Chari, the circumstances in which the conversation was recorded 
would Slearly establish that the statements, both of the complainant and the 
accused, recorded on the tape, are in the nature of statements made to a police 
` officer, and if these are statements made to a police officer, Mr. Chari contends 
that the ban imposed by s. 162 of the Criminal Procedure Code would operate 
and the Court cannot make use of this record for corroborating the complai- 
nant: Before examining the validity of this contention, it is necessdry to refer 
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to a few circumstances about which there is hardly any dispute. The first 
circumstance is that S.I. Mahajan was admittedly present in the inner room 
in Shaikh’s house when the tape-recording machine was installed and when the 
alleged conversation between the complainant and the accused was recorded 
on the tape-recording machine. The second circumstance is that, admittedly, 
it was pre-arranged that when the accused would visit the house of the com- 
plainant, the tape-recording machine would be put to use to record the con- 
versation which would take place between the complainant and the accused. 
Dhaymonkar in his evidence admits that it was only after the accused entered 
the front room that the tape-recording machine was started and it was only 
after the pre-arranged signal was given that.the machine was stopped. The 
third circumstance is that the complainant in this case had also the know- 
ledge that whatever would be spoken when the accused arrived would be re- 
corded on the tape-recording machine and he was also a party to the trap. 
The fourth and the more ‘important circumstance is that the accused was not 
aware that his conversation with the complainant was being recorded on the 
tape-recording machine. 

Mr. Chari emphasises that on the evidence of the prosecution itself, the 
arrangement to record the conversation between the complainant and the ac- 
cused was made by the police officer. According to him, the fact that the re- 
cording of the conversation was not done when the complainant and the ac- 
cused were in the physical presence of the police officer would make no differ- 
ence. Iie said that it was not necessary that the statement, in order that it 
may come under the ban of s. 162, Criminal Procedure Code, should have begn 
recorded by the police officer in writing. He points out that s. 162, Criminal 
Procedure Code, includes any statement or any record thereof. According 
to his contention, the reproduction of the conversation on the tape was a re- 
cord of the statements made by the complainant and the accused. It is not 
necessary, according to him, that the persons making the statements should 
be conscious that they are making the statements to a police officer or that 
the police officer is making a record of their statement. He submits that for 
purposes of s. 162, Criminal Procedure Code, what is important is that the 
statement should in fact be a statement to a police officer or a record thereof, 
and the fact that the person is unaware of that fact is unimportant. In this 
case, there is no doubt that when the accused carried on his conversation with 
the complianant he was not aware that the police officer was sitting in the 
rear room and that whatever he would speak would be recorded by the tape- 
recording machine. At the same time, there is no doubt also that the com- 
plainant was aware that whatever he would speak would be recorded on the 
tape-recording machine. In order to appreciate this argument, it is neces- 
sary to understand the main ingredients of s. 162, Criminal Procedure Code. 
Section 162 refers to a statement made to a police officer. It must be made 
by any person who may ultimately be the accused. If the statement is re- 
duced into writing, it should not have been signed by the person making it. 
It should have been recorded in the course of an investigation under Chapter 
XIV. If it is a statement, which satisfies these conditions, it would come 
under the ban of s. 162, and the latter part of the section provides that any 
such statement or any record thereof, whether in a police diary or otherwise, 
or any part of such statement or record shall not be used for any purpose save 
as provided in the proviso to that section at any inquiry or trial in respect of 
any offence under investigation at the time when such statement was made. 
The proviso to the section lays down the circumstances in which and the pur- 
poses for which such a statement can be used. We have, therefore, to con- 
sider whether the words uttered by the complainant and the accused during 
the conversation would be such statements as are contemplated by s. 162. 
Even though the conversation ‘in this case was not reduced into writing by 
the police officer himself, we may assume that the reproduction of the con- 
versation on the tape-record was a record made by the police officer with the 
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aid of mechanical means. The section itself says that it would apply to any 
record whether in a police diary or otherwise. We may even assume that 
Inasmuch as the complaint of the complainant had been recorded earlier in 
the day, the investigation had commenced under Chap. XIV. But the main 
‘question to be decided is whether the words uttered by the complainant and 
the accused during the conversation were ‘‘statements’’ within the meaning of 
s. 162. Mr. Chari says that they are statements made by the complainant and 
the accused to each other and which were recorded by the’ police officer on 
the tape-recording machine. I do not think that it is possible to accept this con- 
tention. In order to appreciate this argument, it is necessary to bear in mind 
the intention underlying s. 162, Criminal Procedure Code. If s. 162 had not 
been there, some of these statements would have been admissible under the 
Indian Evidence Act. To that extent, this section makes certain statements 
inadmissible even though they may be admissible under the Indian Evidence 
Act, provided the conditions laid down in s. 162 are satisfied. The police 
officer recording the statement is aware that investigation is afoot at the time 
when the statement is made, and it may be that he is in a position to influence 
the maker of the statement. The section also takes into account the possibility 
that persons, who know that the investigation is afoot, may be prepared to tell 
untruths. The section is, therefore, intended to protect the accused both 
against over-zealous police officers and untruthful witnesses. Moreover, the 
section also recognises the danger of placing implicit confidence in a record 
made more or less imperfectly by a police officer, who may not be necessarily 
competent to make an exactly correct record of the statement of a witness, 
with due regard to the provisions of the law of evidence. The police officer 
may also be inclined, consciously or unconsciously, to record the statements 
in such a way that the statements may more definitely and precisely implicate 
the accused than what the person making the statement had intended. The 
possibility that the police officer may bring to bear on the person making the 
statement, pressure or influence is also recognised in the protection given to 
the accused. The possibility that the police officer may over-zealously record 
the statement in a manner in which the person making the statement himself 
did not intend it to be recorded would not arise when the record is by mecha- 
nical reproduction of what the person actually spoke, as in the case of a tape- 
recorder. In such a case, the police officer cannot import his bias in the state- 
ment when the statement is actually being recorded on the machine. Similar- 
ly, when the person is not aware that he is making the statement to a police 
officer or in such a way that it can be recorded by a police officer, the ques- 
tion of his being influenced by the police officer cannot arise. Moreover, a 
statement is a narration, and it connotes the idea that the narration is address- 
ed to some person and, therefore, it implies an animus on the part of the 
author of the statement. It presupposes an intention to communicate the sub- 
ject-matter of the statement to the person to whom it is made or addressed. 


. Any conversation which is not a narration and is not addressed to the police 


officer and regarding which there is no animus on the part of the maker of the 
statement that he is making it to the police officer cannot, in my view, be a 
statement for the purposes of s. 162, Criminal Procedure Code. In Tahsildar 
Singh v. State.of U. P.1 it was held that the object of the Legislature through- 
out has been to exclude the statement of a witness made before the police dur- 
ing the investigation from being made use of at the trial for any purpose, and 
the amendments made from time to time were only intended to make clear 
the said object. The intention was stated by the Supreme Court as follows 
(p. 1020) : 

“...it was to protect the accused against the user of the statements of witnesses 
made before the police during investigation at the trial presumably on the assumption 
that the said statements were not made under circumstances inspiring confidence.” 


1 [1959] ALR. S.C. 1012, at p. 1020. 
B, L. R.—8. 
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The Supreme Conrt in that case laid down that there was a general bar against © 
the use of such statements subject to a limited exception, which is provided 

for in the section itself and which exception is in the interest of the accused. 

Mr. Chari, however, says that the section does not lay down that the maker 

of the statement must be conscious or must have an animus that the statement 

is being made to a police officer. He urges that it would not be in the interest 

of the accused to import something in the section which is not there. He in- 
vited my attention to a decision of the Supreme Court in Shiv Bahadur Singh 

v. State of Vinda. Pra.? The question which arose in that case was whether 

statements made to persons assisting police officers were hit by s. 162 or s. 164 . 
of the Criminal Procedure Code. In carrying out a police raid for trapping 
one of the accused in that case the services of an Additional District Magis- 
trate were requisitioned. The Additional District Magistrate had taken con- 
siderable part in laying the trap. The Additional District Magistrate not 
only recorded the statement of the complainant prior to the actual raid but 
also searched his person, prepared a memorandum of the currency notes 
which were handed over to him and actually accompanied the raiding party 
to the room in which the accused was staying. The Additional District Magis- 
trate was made a member of the raiding party itself and was reduced to the 
position of a witness. When the raiding party entered the room, the accused 
made a certain statement with regard to which the Additional District Magis- 
trate gave evidence. It was argued on behalf of the accused that the Addi- 
tional District Magistrate knew that the statement which was made’ to him 
was not recorded under the provisions of s. 164 of the Criminal Procedure 
Code. The Additional District Magistrate had asked the accused to repeat 
certain statements which the accused had made before two witnesses, who 
were panch witnesses in the raiding party. It was contended that these were 
only tactics adopted to avoid the bar of s. 164. Rejecting these arguments, 
the Supreme Court observed that every statement made to a person assisting 
the police during the investigation cannot be said to be a statement made to 
the police or to the Magistrate‘and as such excluded by s. 162 or s. 164 of the 
Criminal Procedure Code. The Supreme Court then observed as follows 
(p. 334): 

“The question is one of fact and has got to be determined having regard to the 
circumstances of each case. On a scrutiny of the evidence of these two witnesses and 
the circumstances under which the statements came to be made by the Appellant No. 1 
(the accused) to them we are of the opinion that the Appellant No. 1 was asked by 
Shanti Lal Ahuja, the Additional District Magistrate to make the statements to these 
two witnesses not with a view to avoid the bar of Section 164 of the Criminal Procedure 
Code or by way of colourable pretence but by way of greater caution particularly having 
regard to the fact that the Appellant No. 1 occupied the position of a Minister of In- 
dustries in the State of Vindhya Pradesh.” 

I do not think that this case can support the contention of Mr. Chari. Even 
when the Supreme Court itself observed that the Additional District Magis- 
trate was reduced to the position of a witness by being included as a member 
of the raiding party, it was held that the question whether or not a statement 
recorded by him would be hit by s. 162, or s. 164, Criminal Procedure Code, 
would depend on the answer to the question whether the intention was to 
avoid the bar of these two sections or whether the statements were recorded 
as a colourable pretence. If the intention was not to avoid the bar of the two. 
sections or by way of colourable pretence, but, on the other hand, if the state- 
ments were recorded by way of greater caution, they could not be hit by s. 162 
or s. 164, Criminal Procedure Code. In the present case also, I do not think 
that the tape-recording was done to avoid the bar of s. 162 or as a colourable 
pretence, but was by way of additional caution. Another case, to which 
Mr. Chari made reference was Ramkishan v. Bombay State In this case, the 


2 [1954] A.LR. S.C. 322. 3 [1955] ALR. S.O. 104, 8.0. 57 Bom. L.R. 600. 
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question was whether the statements made by identifying witnesses during an 
identification parade identifying property or persons were hit by s. 162, Cri- 
minal Procedure Code. It was held that where the test identification is carried 
out by the police in their presence, a distinction could not be made between 
statements made to police officers and statements made to panch witnesses call- 
ed by the police officers for conducting the test identification parade; but in 
the case of a test identification parade arranged by the police and held in the 
presence of panch witnesses, the statements involved in the process of identi- 
fication would be statements made by the identifying witnesses to the panch 
witnesses and would be outside the purview of s. 162, Criminal Procedure 
Code, provided the process of identification is carried out under the exclusive 
direction and supervision of the panch witnesses and the police had com- 
pletely obliterated themselves from the parade. The Supreme Court in that 
case held that where the whole of the identification parade was directed and 
supervised by the police officers and the panch witnesses took a minor part in 
the same and were there only for the purpose of guaranteeing that the re- 
quirements of the law in regard to holding of identification parades were satis- 
fied, it could not be held that the statements, if any, involved in the process 
of identification were statements made by the identifiers to the panch wit- 
nesses and not to the police officers. I am of the view that far from sup- 
porting Mr. Chari’s contention, this case lays down that if the statements -were 
made in the presence of the police officers they will be hit by s. 162; but if 
the statements were made to panch witnesses when the police had obliterated 
themselves, they would not be hit by s. 162. Implicit in this is the principle 
that the persons making the statements should not have the animus or the 
consciousness that they are making the statements in the presence of the police 
or to police officers. If they make statements to panch witnesses, s. 162 will 
not operate, because then they would be statements made to panch witnesses. 
This question fell directly for consideration in Shyamlal Sharma vw. King- 
Emperor. It was observed as follows (p. 488): 

“It seems desirable to have a clear grasp of the concept denoted by the expres- 
sion ‘statement made by one person to another’, before attempting an answer to the 
second question set out aboye. 

The’ word ‘statement’ has several meanings. Having regard to the context in which 
it occurs in S. 162, Criminal P. C., it means a narration. A statement made to some 
person connotes the idea that the narration is addressed to that person and implies an 
animus on the part of the author of the statement, namely, an intention to communicate 
the subject-matter of the statement to the person to whom it is made or addressed. A 
statement: is, : therefore, made to such person or persons only as are intended to be 
addressed i.e. for whom the communication is meant and not to all those who may 
happen to overhear it, if it is an oral statement, ar to all those who may happen to 
read it, if it is a written statement.” 

In the present case, the words uttered were not addressed to the police officer. 
The accused was not aware and, therefore, had not the animus to communicate 
those words to the police officer. His intention was not to address them to 
the police officer. His intention was to address them to the complainant. 
Moreover, I do not think that there was any idea of avoiding the operation of 
s. 162, Criminal Procedure Code. The installation of the tape-recording 
machine was by way of additional caution. The mere fact that the words 
were recorded on the tape-recording machine installed by the police officer 
would not, in my view, attract the applicability of s. 162, Criminal Procedure 
Code. This question was argued before the learned Special Judge, and I am 
of thé opinion that he rightly came to the conclusion that the record on the 
tape-recording machine was not hit by s. 162, Criminal Procedure Code. 

[The rest of the judgment is not material to this report. | 


Appeal dismissed. 
4 [1949] ALR. All. 483, pz. ` 
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SUPREME COURT. 


Present: The Hon’ble Mr. B. P. Sinha, Chief Justice, Mr. Justice S. K. Das, Mr. Justice 
A. K. Sarkar, Mr. Justice K N. Wanchoo and Mr. Justice K. C. Das Gupta. 


PATEL GORDHANDAS HARGOVINDAS v. THE MUNICIPAL 
COMMISSIONER, AHMEDABAD.* 

Bombay Municipal Boroughs Act (Bom. XVII of 1925), Secs. 73(1) (i), Explanation to s. 75 
—Rules 350-A, 243 framed under the Act by Municipal Corporation of Ahmedabad 
—Word “rate” in s. 73(1)(i) whether means a tax on capital value—“The basis of 
valuation may be capital”, meaning of expression in Explanation to s. 75—Whether 
T. 350-A read with r, 243 ultra vires ss. 73 and 75—Annual value how to be arrived 
at—Construction of statute—Different parts of statute should be read as consistent 
parts of a whole. 


The word “rate” in s. 78(1)(4) of the Bombay Municipal Boroughs Act, 1925, means 
a tax on the annual value of lands and buildings and not a tax on the capital value. 

The words “the basis of valuation may be capital” in the Explanation to s. 75 of 
the Bombay Municipal Boroughs Act, 1925, do not mean that the tax would be at 
such and such percentage of the capital; they only mean that in order to arrive at 
the annual value for purposes of levying a rate which is a tax on the annual value, 
the municipality may use the capital value and then a percentage thereon to arrive 
at the annual value. 

Rule 350-A read with rule 243 framed by the Municipal Corporation of Ahmeda- 

» had under the Bombay Municipal Boroughs Act, 1925, is ultra vires s. 73 of the Act 
read with the Explanation to s. 75. 

The annual value or rateable value is arrived at by one of the three modes, namely, 
i) actual rent fetched by land or building where it is actually let, (ii) where it is 
‘not let, rent based on hypothetical tenancy, particularly in the case off buildings, 
and (iii) where either of these two modes is not available, by valuation based on 
capital value from which annual value has to be found by applying a suitable per- 
centage which may not be the same for lands and buildings. 

The different parts of a statute are not intended to be in conflict with each other 
and, therefore, if not impossible they should be read as consistent parts of a whole. 


Tue facts appear in the judgment. 


P. B. Patwari, with 8. M. Tailor, Atiqur Rehman and K. L. Hathi, for appel- 
lants Nos. 2, 4, 6, 8 to 10, 12 to 14 and 22, 

Purushottam Tricumdas, with R. M. Shah, J. B. Dadachanjt, O. C. Mathur 
and Ravinder Narain, for respondent No. 1. 

R. Ganapathy Iyer and R. H. Dhebar, for respondent No. 2. 


Wancuoo J. [B. P. Sinha, C. J., and 8. K. Das & K. C. Das Gupta JJ. 
concurring; A. K. Sarkar J., dissenting.]. This appeal on a certificate granted 
by the Bombay High Court arises out of a suit brought by the appellants to 
challenge the imposition of a rate by the respondent Municipal Corporation 
-of Ahmedabad on vacant lands situate within the municipal limits. The rate 
was levied under s. 73 of the Bombay Municipal Boroughs Act, No. XVIII of 
1925, (hereinafter referred to as the Act) read with the Explanation to s. 75 
of the Act. The Municipality framed r. 350-A for rating open lands which 
-provides that the rate on the area of open lands shall be levied at 1 per centum 
‘on the valuation based upon capital ‘‘Valuation based upon capital” was 
defined in r. 243 as the capital value of lands and buildings as may be deter- 
mined from time to time by the valuers of the municipality, who shall take into 
consideration such reliable data asthe owners or the occupiers thereof may 
furnish either of their own accord or on being called upon to do so. The con- 
tention of the appellants was that reading the two rules together, the rate was 


*Decided, March 28, 1983. Civil Appeal No. 268 of 1956. 
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levied at a percentage of the capital value of open lands and this the municipality 
could not do. Two submissions were made in support of this contention. In 
the first place it was urged that r. 350-A read with r. 243 was ultra vires ss. 73 
and 75 inasmuch as it permitted the fixation of rate at a percentage of capital 
value and this was not permitted by the Act, for the word ‘‘rate’’ used in 
s. 73(7) (i) had acquired a special meaning by the time the Act came to be 
passed and meant a tax on the annual value of lands and buildings and not 
on their capital value. In the second place, it was urged that if the Act per- 
mitted the levy of a rate on a percentage of capital value of the lands and 
buildings rated thereunder, it was ultra vires the Provincial Legislature be- 
cause of item 55, List I, of the Seventh Schedule to the Government of India 
Act, 1985. The appellants finally contended that the assessment based on 
r. 350-A read with r. 243 was ultra vires and the assessment list prepared pur- 
stant to the said rule was illegal and void. They, therefore, prayed that r. 
350-A read with r. 243 for assessment of vacant lands as well as the assessment 
charged on vacant lands under the said rule since April 1, 1947, and the as- 
sessment lists for the year 1947-48 which were prepared for that purpose be 
declared illegal and ultra vires and further prayed that an order of permanent 
injunction might be made against the respondent-municipality restraining it 
from collecting or causing to be collected from the appellants any sum of 
money as assessment for vacant lands for the year 1947-48 or for any year 
thereafter, based on capital valuation on the strength of the said rule. 

The suit was resisted by the municipality. Its defence in substance was that the 
rule was tntra vires and the assessment lists had been properly prepared in 
accordance with the provisions of the Act and were not open to any objection. 
The trial Court held that r. 350-A read with r. 248 was illegal and void and 
beyond the authority given to the municipality under s. 73 of the Act, inas- 
much as it would amount to taxing the open lands as assets of individuals, 
within the meaning of item 55 of List I of the Seventh Schedule to the Govern- 
ment of India Act. The trial Court, therefore, decreed the suit and granted 
the relief as claimed by the appellants. 

Then followed an appeal to the High Court which was allowed. The High Court 
held that the manner in which open lands were rated did not bring the rate 
within item 55 of List I of the Seventh Schedule to the Government of India 
Act, as the method employed was only a mode of levying the rate. The High 
Court, therefore, held that r. 350-A read with r. 243 was not ultra vires. As 
to the other contention that the rule was ultra vires ss. 73 and 75 of the Act, 
the High Court held that even if it be assumed that by adopting the basis of 
capital value the municipality must determine the annual value of the pro- 
perty and levy rate on such value, it made no difference to the result, as the 
municipality might levy a much higher rate of tax on the annual value of the 
property determined on the basis of its ¢apital value. The High Court point- 
ed out that the municipality, by adopting this method, had done in one step 
what could be done in two steps, and that would have merely involved first 
determining the capital value and then the annual value, and then fixing the 
rate on the annual value at a much higher percentage. It was of the view 
that it was all a matter of fixing a reasonable rate on open land, and if the 
rate was otherwise reasonable it would be difficult to hold that the rule levying 
the rate was ultra vires ss. 73 and 75. Thereupon the appellants applied for 
a certificate of fitness to enable them to appeal to this Court, which was grant- 
ed; and that is how the matter has come up before us. 

The same two points which were raised in the High Court have been urged 
before us. We shall first consider the point, whether r. 350-A read with r. 243 
is ultra vires ss. 73 and 75 of the Act. The relevant part of s. 73 is as follows :— 

“(1) Subject to any general or special orders which the State Government may make 
in this behalf and to the provisions of sections 75 and 76, a municipality may apoge for the 
purposes of this Act any of the following taxes, namely:— 

(i) a rate on buildings or lands or both situate within the municipal Borough: 


Pa 
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Section 75 provides the procedure preliminary to imposing any tax provided 
under s. 73. The relevant part thereof is as follows :— 

“A municipality before imposing a tax shall observe the following preliminary pro- 
cedure:— 

(a) it shall, by resolution passed at a general meeting, select for the purpose one or 4 
other of the taxes specified in section 73 and approve rules prepared for the purposes of 
clause (j) of section 58 prescribing the tax selected, and in such resolution and in such 
rules specify:— 

` a 

(ii)... 

(iii) in the case of a rate on buildings or lands or both, the basis, for each class of the 
valuation on which such rate is to be imposed;.. Í 

Explanation.—In the case of lands the basis of valuation may be either capital or 

annual letting-value.” 
It will be seen that though s. 73 opens with the words ‘‘the municipality may 
impose for the purposes of this Act any of the following taxes’’, the particular 
tax specified on Jands or buildings is designated as a rate on buildings or lands 
or both. The use of the word ‘‘rate’’ in el. (4) of s. 73 (J) must be given its 
due significance and the kind of tax which s. 73(1) (4) empowers the municipa- 
lity to impose on lands and buildings is a rate on lands and buildings. The 
contention on behalf of the appellants is that the words ‘‘rate on buildings or 
lands” had come to acquire by the time the Act was passed a special meaning 
and the tax which s. 73(J) permitted the municipality to impose on lands and 
buildings was that kind of tax which had come by then to be known as ‘‘rate 
on buildings and lands”. It is urged that by the time the Act was passed, the 
words ‘‘rate on lands or buildings” signified a tax not on their capital value 
but on their annual value and, therefore, when s. 73(1) permitted the munici- 
pality to impose a rate on buildings or lands or both it only gave it jurisdiction 
to impose a tax by way of certain percentage on the annual value of lands or 
buildings and not by way of a percentage on their capital value. Reliance in 
this connection is placed on the decision of this Court in The State of Madras v. 
Gannon Dunkerley & Co., (Madras) Ltd.’ where this Court held that 

“The expression ‘sale of goods’ was, at the time when the Government of India Act, 
1935, was enacted, a term of well-recognised legal import in the general law relating to 
sale of goods and in the legislative practice relating to that topic and must be interpreted 
in Mntry 48 in List II in Sch. VII of the Act as having the same meaning as in the Sale of 
Goods Act, 1930”. 

It is urged that the legislative practice prevalent in England as well as in India 
upto 1925 showed that wherever the term ‘‘rate’’ was used in connection with 
local taxation it meant a tax on the annual value of lands and buildings and not 
on their capital value. It is, therefore, necessary to look at the legislative history 
and practice to find out what the word “‘rate’’ meant when the Act was passed in 
1925. 

- The word ‘‘rate’’ has come to our country-for the purpose of local taxation 
from England. It will, therefore, be useful to find out what exactly the word 
“rate” when used in connection with local taxation meant in England. The 
English Rating Law is largely derived from the Poor Relief Act, 1601 (43 
Eliz. Cap. 2) which provided for raising 

“Weekly or otherwise, by taxation of every ‘inhabitant, parson, vicar and other and 
of every occupier of lands, houses, tithes impropriate or propriations of tithes, coal mines 
or, saleable underwoods, in the said parish in such competent sum and sums of money as 
they shall think fit, a convenient stock.of flax, hemp, wool, thread, iron and other neces- 
sary ware and stuff to set the poor on work”. 

The chief provision of this Act was to levy a tax on the occupier of lands and 
loouses and this tax in course of time came to be known as a rate. In “Rating 
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Valuation Practice’ by Benn and Lockwood, the authors observe as follows 
(p. 1): 

“The purpose of rating valuations is to arrive at a figure termed rateable value on 

which rates are levied upon the ratepayer at so much in the pound in order to defray the 
expenses of local government. The present rating law is largely derived from the Poor 
Relief Act, 1601, which provided for the levying of taxation on ‘every occupier of land, 
house. ..towards the relief of the poor’. Under this enactment occupiers were to contri- 
bute to a poor rate according to their means but no specific method of assessment was 
laid down. The annual value of a person’s property within the parish gradually became 
recognised as the most satisfactory basis and this was first given statutory approval in 
1836.” 
This passage shows that gradually by judicial decisions what was levied on 
the occupier’s lands and buildings under the Poor Relief Act came to be known 
as a rate on the annual value of the property in beneficial occupation within 
the parish and this practice was given statutory approval in 1836. The word 
“‘rate’’ thus gradually came to be applied to such local taxation till we find 
that the Poor Rate Act, 1801, was passed providing for certain appeals and 
other remedies to persons on whom rates were levied. Then came the Poor 
Rate Assessment and Collection Act, 1869, which by its first section provided 
that the occupier of any rateable hereditament shall be entitled to deduct the 
amount paid by him in respect of any poor rate assessed upon such heredita- 
ment from the rent due or accruing due to the owner, and every such payment 
shall be a valid discharge of the rent to the extent of the rate so paid, thus 
affording relief to the occupier. This history will show that the rate was as- 
sessed generally on the occupier of lands and buildings on account of his bene- 
ficial occupation of such lands and buildings. The very fact that the rate was 
assessed on the occupier of lands and buildings leads clearly to the inference 
that the rate was to be levied on the annual value of the land or building to 
the occupier and had nothing to do with the capital value of the land and 
building to the owner. In other words, the rate was to be levied on the annual 
valne of the land or building depending upon its letting value and not on the 
capital value. 

In 1869, another Act was passed known as the Valuation (Metropolis) Act, 
1869, which applied to the city of London. That Act defined a ‘‘rate-payer”’ 
as meaning ‘‘every person who is liable to any rate or tax in respect of pro- 
perty entered in any valuation list’’. It also defined ‘‘gross value’’ as mean- 
ing ‘‘the annual rent which a tenant might reasonably be expected, taking one 
year with another, to pay for an hereditament’’. Lastly, it defined the words 
“‘rateable value’’ as meaning ‘‘the gross value after deducting therefrom the 
probable annual average cost of repairs, insurance, and other expenses as afore- 
said”. Clearly, therefore, the rate under this Act was a tax leviable on the 
rateable value, which meant the gross value subject to certain deductions and 
the gross value was the annual rent which a tenant might reasonably be ex- 
pected to pay. 

Finally, in 1925, came the Rating and Valuation Act, 1925, which was meant 
to simplify and amend the law with respect to the making and collection of 
rates by consolidation of rates and otherwise and to promote uniformity in the 
valuation of property for the purpose of rates. This Act was passed about 
the same time as the Act with which we are concerned; and it provided for the 
levy of a general rate and the rateable value of a hereditament was to be the 
net annual value thereof. In s. 68, the ‘‘rate’’ was defined as a rate the pro- 
ceeds of which were applicable to local purposes of a public nature and which 
was leviable on the basis of an assessment in respect of the yearly value of the 
property. ‘‘Ratepayer’’ was defined to mean every person who was liable to 
any rate in respect of property entered in any valuation list. ‘‘Gross value’’ 
was defined to mean the rent at which a hereditament might reasonably be 
expected to let from year to year, and ‘‘hereditament’’ meant any, lands, tene- 
ments, hereditaments or property which were or might become Hable to’ any 
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rate in respect of which the valuation list was made under the Act. Section. 
22 provided how the rateable value which was the net annual value was to be 
arrived at from the gross value. 

_ This history of the use of the word “Yate” for purposes of local taxation 
in English law clearly shows that the word ‘‘rate’’ was used with respect to 
a tax which was levied on the net annual value or rateable value of lands 
and buildings and not on their capital value. It would, therefore, not be 
wrong to say that in the legislative history and practice in England upto 1925, 
“‘rate’’ for the purpose of local taxatign meant a tax on the annual value of 
lands and buildings liable to such taxation. 

In Wharton’s Law Lexicon, the word ‘‘rate’’ is defined as a ‘‘contribution 
levied by some publie body for a public purpose, as a poor rate, a highway 
rate, a sewers rate, upon, as a general rule, the occupiers of property. within 
a parish or other area’’. This again emphasises the fact that rate was levied 
not on owners of property but on occupiers, from which it follows that it could 
only be levied for beneficial occupation, which, in its turn, would bring in the 
annual rental value so far as the occupier was concerned. The Rating and 
Valuation Act of 1925 to which we have already referred only gave final re- 
cognition to this meaning of the word ‘‘rate’’ and consolidated various‘ rates 
prevailing for various purposes by providing for a general rate for all pur- 
poses. This general rate was raised on so much of the pound of the rateable- 
value of each hereditament according to the valuation list. 

The methods in use for the purpose of arriving at rateable value were gene- 
rally three. Where the land or building was actually let, the valuation was 
based on the rent at which it was let. Where, however, the land or building 
was not let, two methods were evolved for the purpose of finding out the rate- 
able value. The first was to assume a hypothetical tenancy (such as where 
ihe same person is the owner and occupier) and find out the rent at which the 
premises would be let. The second was based on the capital value of the pre- 
mises. But the tax was not levied on the capital value itself; the capital value 
was determined on the structural value of the building to be assessed by what 
was known to be contractor’s method or contractor’s test in addition to the- 
market value of the land. Sometimes the words ‘‘effective capital value’” 
were also used since in some cases the actual capital cost of the building plus 
the market value of land might for some reason or the other be ineffective i.e. 
it might not be rent producing. Having arrived at the effective capital value- 
jt was necessary to apply percentages thereto in order to arrive at the annual 
‘value. In England, the usual percentage in the case where the property was: 
used for commercial purposes, was 5 per centum for the building and 4 per 
centum for the land. It was after this annual value was arrived at that the 
rate was imposed on this annual value: (see Complete Valuation Practice by 
Mustok Eve and Anstey, 5th Edn., pp. 253-258). 

Faraday ‘‘On Rating’’ also mentions that ‘‘it is the occupier who is rate- 
able in respect of his occupation of rateable property’’ (p. 1). After refer- 
ying to the Poor Relief Act, 1601, Faraday says that later legislation had left 
the occupier as the main bearer of the burden of rate, and the basis of the- 
rate is the beneficial occupation, meaning thereby the occupation of a here-. 
ditament for which somebody would be prepared ‘to pay somebody net rent. 
Faraday also mentions the same three ways of valuing this beneficial occupa-. 
tion for the purpose of arriving at the rateable value or annual value of lands: 
and buildings, in order to levy the rate: (see Chap. II of Faraday ‘On 
Rating’’). 

The same scheme is to be found in Ryde ‘‘On Rating”. At p. 7 it is men~ 
tioned that the rateable person under the Poor Relief Act, 1601, is the occupier 
and not the owner of the land, though the liability is put in some cases by 
later Acts on the owner. Ryde further points out that the Poor Relief Act of 
-1601 did not attempt accurately to define how the value of land was to be 
measured, and it was for the first time in 1836 that the first statutory defini- 
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tion of ‘‘net annual value’’ was given in the Parochial Assessments Act, 1836, 
thus giving statutory recognition to the practice which was being followed till 
then and this definition was ‘‘the rent at which the hereditament might reason- 
ably be expected to let from year to year, free of all usual tenant’s rates and 
taxes, and tithe, commutation rent charge, if any, and deducting therefrom the 
probable average annual cost of the repairs, insurance and other expenses, if 
any, necessary to maintain it in a state to command such rent’’: (see pp. 242- 
243). The methods for arriving at the net annual value are given as the same 
three, namely, (i) the actual rent if the premises were let, (ii) hypothetical 
tenancy, and (iii) capital cost from which the annual value was determined 
at a certain percentage: (see Chapters XII and XIV). 

That it is the annual value and not the capital value Which has always been 
the basis of the rate upto 1925 is well brought out in the following passage 
at p. 329 of Ryde “On Rating” :— 

“Where property is of a kind that is rarely let from year to year, recourse is sometimes 

had to interest on capital value, or on the actual cost, of land and buildings, as a guide, 
to the ascertainment of annual value. There was some apparent, if not real, conflict of 
decisions upon the question whether interest on capital value, or on cost, might be con- 
sidered at all; but the difficulty disappears if the rule be thus stated: the measure of net 
annual value is defined by statute as the rent which might reasonably be expected; interest 
on cost, or on capital value, cannot be substituted for the statutory measure, but in the 
absence of the best evidence, that is, actual rents, it can be looked at as prima facie evi- 
dence in order to answer the question of fact what rent a tenant may reasonably be expect- 
ed to pay”. 
It will thus be clear from the various statutes to which we have referred and 
the various books on rating in England that the rate always had the mean- 
ing of a tax on. the annual value or rateable value of lands or buildings and 
this annual value or rateable value is arrived at by one of three modes, namely, 
(i) actual rent fetched by land or building where it is actually let, (ii) where 
it is not let, rent based on hypothetical tenancy. particularly in the case of 
buildings, and (iii) where either of these two modes is not available, by valua- 
tion based on capital value from which annual value has to be found by apply- 
ing a suitable percentage which may not be the same for lands and buildings, 
and it was this position which was finally brought ont im bold relief by the 
Rating and Valuation Act, 1925. It is clear further that it is not the Rating 
and Valuation Act of 1925 which for the first time applied the concept of net 
annual value and rateable value as the basis for levying a rate for purposes 
of local taxation; that basis was always there for centuries before the Act of 
1925 was passed. 

The present position is summed up in Halsbury’s Laws of England, third 
edn. (Vol. 82), paras. 9 and 10. Paragraph 9 deals with the liability to the 
rate in general and is in these terms :— 

“The general rate is leviable by taxation of every parson and vicar, and of every 
occupier of lands, houses, tithes impropriate, propriations of tithes, coalmines, mines of 
every other kind, woodlands, sporting rights and advertising rights. In certain cases the 
owner of property is rated in place of the occupier; and in a few instances, owners as such 
are rateable...” £ 
Paragraph 10 deals with the meaning and nature of rate in these terms :— 

“The expression ‘rate’ means a rate the proceeds of which are applicable to local pur- 
poses of a public nature and which is leviable on the basis of an assessment in respect 
of the yearly value of the property...” 

This meaning of the word ‘‘rate’’ in England is, as we have shown above, not 
merely based on the Rating and Valuation Act, 1925; it is borne ont to be so 
by English legislative history and practice even before the Rating and Valua- 
tion Act of 1925 was passed. Therefore, it cannot be doubted that in England 
from where in this country we have borrowed the word ‘‘rate’’, that word had 
acquired a special meaning, namely that it was a tax on the annual value of 
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sands and buildings found in one of the three modes we have already indicated. 

It is also pertinent to note that land tax as such was a different tax 
altogether in England and was levied for the first time by the Land Tax Act 
of 1797. Land tax is a charge on land, and not on the income likely to ‘arise 
from occupation of land and the intention was that it should be borne by the 
owner oz the land. The existence of this tax as distinct from the rate on lands 
and buildings brings out what the word ‘‘rate’’ has always meant in local 
taxation in England as indicated above: (see p. 332 of Benn and Lockwood 
on Rating Valuation Practice, Fifth edn.). - 

Let us now look at the legislative history and practice in India upto 1925. 
The Bombay City Municipal Act (No. IIZ of 1888), by s. 139 provided for 
property tax. Section 154(Z) thereof provided for valuation of property 
assessable to property taxes in these terms :— 

“In order to fix the rateable value of any building or land assessable to a property-tax. 
there shall be deducted from the amount of the annual rent for which such land or build- 
ing might reasonably be expected to let from year to year a sum equal to ten per centum 
of the said annual rent and the said deduction shall be i in lieu of all allowances for repairs 
or on any other account whatever.” 

It may, however, be noted that this Act did not use the word ‘‘rate’’, though 
it has used the words ‘‘rateable value” in s. 154. 

The Bengal District Municipalities Act (No. III of 1884) provides by s. 85 
for a rate on the annual value of holdings situate within the municipalities, 
and the word ‘‘holding’’ is defined in this Act as ‘‘land held under one title 
ye agreement’’. By its very definition the rate is on the annual value in this 

ct. 

The Madras District Municipalities Act (No. IV of 1884) provides for a 
tax on lands and buildings, and further provides that the tax shall be on the 
annual value of the buildings or lands or both. This Act does not use the 
word ‘‘rate’’ but what in actual fact it provides for is a rate based on the 
annual value of Jands and buildings. 

The Calcutta Municipal Act, (No. II of 1899) specifically uses the word 
‘rate’? and provides for imposition of rates on all buildings and lands by s. 147. 
Section 151 provides for valuation of buildings and lands for the purposes of 
rate and it is the annual value of lands and buildings which is the basis of 
the rate, and that annual value is deemed to be the gross annual rent at which 
the land might reasonably be expected to let from year to year (subject to 
certain deductions). 

In North-Western Provinces and Oudh Municipalities Act (No. I of 1900), 
s. 59 provides for a tax on houses, buildings and lands situate within the 
municipality, and the tax is based on their annual value. Here the word 
“‘rate’’ is not used but the tax is nothing other than a rate, for it is on the 
annual value of lands and buildings. 

Section 59 of the Bombay District Municipalities Act (No. III of 1901) 
provides for the imposition of a rate on buildings or lands or both situate 
within the municipal district. The words in this Act are exactly the same as 
in the Act under our consideration. Section 63 provides for the preparation 
of assessment lists and cl. (d) thereof lays down the annual letting value or 
other valuation on which the property is assessed. 

In the Central Provinces Municipalities Act (No. XVI of 1903), s. 35, pro- 
vides for a tax on houses, buildings and lands, and the tax is not to exceed 
7 per centum of the gross annual letting value ‘of the house, building or land. 
Here again the word ‘‘rate’’ is not used, although the tax is no more’ than 
a rate. 

The Madras Municipal Act (No. III of 1904) by s. 129 provides for the 
levy of tax on buildings and lands. It has not used the word ‘‘rate’’ but the 
levy is on the annual value of buildings and lands and the annual value-by 
s. 130 is deemed to be the gross annual rent at which the lands might reason- 
ably be expected to let from year to year or from month to month (subject to 
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certain deductions). It is remarkable how the words used in the various 
Indian Acts are almost the same as in English statutes and how they follow 
the English ‘definitions of gross value or annual value almost, word for word. 
Though, therefore, the word ‘‘rate’’ was not used in this Act, ‘the levy was ou 
the annual value of the land. : 

Lastly, the Punjab Municipalities Act, (No. TI of 1911), provides for a tax 
‘on buildings and lands and it further provides various modes for assessment 
one of which is based on the annual letting value. Two other ways are pro- 
-vided in this Act, namely, so much per square yard of the ground area and 
‘so much per foot of frontage on streets and bazaars. But that also does not 
‘change the nature of the tax which is not based on capital value. - 

It will thus be seen that all Indian statutes till 1911 dealing with municipal 
taxation impose a tax on the annual value of lands or buildings without always 
‘using the word ‘‘rate’’. In some of the statutes the word ‘‘rate’’ is used but 
the tax is again on the annual value. The legislation on this subject has been 
‘summed up by Aiyangar in ‘‘Municipal Corporations in British India’’, 
(Vol. III; 1914 Edn.) at p. 158 in these words :— 

“All municipal corporations in British India are empowered to levy taxes on all 
“buildings and lands within their local limits subject to certain specific exemptions. The 
‚owners are made primarily liable in some municipalities, while in others both the owners 
and occupiers are made liable. Taxes which they can levy form a fixed percentage on 
the rateable or annual values of all the said buildings and lands. The percentage varies 
in the different municipalities and the mode of ascertaining the rateable or annual value 
@ilso varies.” 
‘Turning now to the Acts passed in India between 1912 and 1925, we find the 
‘same state of affairs. The U.P. Municipalities Act, (No. II of 1916), provides 
for a tax on the annual value of buildings or lands or of both by s. 128(J) (i). 

The Madras City Municipal Act, (No. IV of 1919), imposes a property tax 
‘by s. 98. This tax is to be levied under s. 99 on all lands and buildings with- 
in the Gity at such percentages of the annual value of buildings and lands as 
may be fixed by the council, subject to a maximum and a minimum, the maxi- 
-mum being 20 per cent. 

The Madras District Municipalities Act, (No. V of 1920), imposes a pro- 
perty tax by s. 81(/); it is to be levied, by its sub-s. (2), at such percentages 
‘ofthe annual value of buildings or lands as may be fixed by the municipal 
‘council. 

The C.P. and Berar Municipalities Act, (No. II of 1922), provides for a tax 
-payable by the owners of lands and buildings situate within the limits of the 
municipality, with reference to the gross annual letting value of the build- 
‘ings or lands. 

The Bihar and Orissa Municipal Act, (No. VII of 1922), provides by s. 82 
(I) (a) for a tax upon persons in sole or joint occupation of holdings within 
the municipality. Further by cls. (b), (c), (d) and (e) of this section, pro- 
-vision is made for a tax on all holdings, a water tax, a lighting tax, and a. 
‘latrine tax on the annual value of holdings. The other sections prescribe the 
maximum beyond which the taxes will not be levied. As the tax under 
s. 82(7) (a) is on occupation it necessarily follows that it could only be levied 
on the annual value. 

- It will ‘thus be seen that these Acts which were passed between 1912 and 
1925, which repeal the earlier Acts also provide for taxation on lands’ and 
‘buildings, and though the word ‘‘rate’’ is not used in any of these Acts, .the 
tax is still on the annual value of lands and buildings. This shows that there 
was a uniform legislative history and practice in India also, though sometimes 
the impost was called a tax on lands and buildings and at others a rate.. But’ 
it was always a tax on the annual value of lands and buildings. In any case 
-wherever. it was called a rate it was always on the annual value. It would, 
‘therefore, be not improper to infer that whenever the word ‘‘rate’’ is used 
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with respect to local taxation it means a tax on the annual value of lands and 
buildings. e 

It will be clear further that in India upto the time the Act with which we 
` are concerned was passed, the word ‘‘rate’’ had acquired the same meaning 

which it undoubtedly had in English legislative history and practice upto the 
year 1925, when the Rating and Valuation Act came to be passed consolidat- 
ing the various rates prevalent in England. It would, therefore, be right to 
say that the word ‘‘rate’’ had acquired a special meaning in English legisla- 
tive history and practice and also in Indian legislation where that word was 
used and it meant a tax for local purposes imposed by local authorities, and 
the basis of the tax was the annual value of the lands or buildings on or in 
connection with which it was imposed, arrived at in one of the three ways which 
we have already indicated. It seems to us, therefore, that when in 1925 
s. 73(7) of the Act while specifying taxes which could be imposed by a muni- 
cipal borough used the word ‘‘rate’’ on buildings or lands situate within the 
municipal borough, the word ‘‘rate’’ must have been used in that particular 
meaning which it had acquired in the legislative history and practice both in 
England and India before that date. The matter might have been different 
if the words in cl. (¢) of that section were ‘‘a tax on buildings or lands or 
both situate within the municipal borough’’, for then the word ‘‘tax’’ would 
bave a wide meaning and would not be confined to any special meaning. But 
the use of the word ‘‘rate’’ in cl. (+) definitely means that it was that parti- 
cular kind of tax which in legislative history and practice was known as a 
‘trate’? which the municipality could impose and not any other kind of tax., 
It is trae that in the opening words of s. 73(/) it is said that the municipality 
may impose any of the following taxes, which are thereafter specified in 
els. (i) to (xiv). But when cl. (i) specifies the nature of the tax as a rate 
on buildings or lands or both we must find out what the word ‘‘rate’’ used 
therein means, for it could not be an accident that- the word ‘‘rate’’ was used 
in that clause when dealing with a tax on lands or buildings. Further if we 
find that the word ‘‘rate’’ had acquired a special meaning in legislative historv 
and practice in England and India before 1925 with reference to local taxa- 
tion, it must follow that when the word ‘‘rate’’ was used in el. (i) instead 
of the general word ‘‘tax’’ it was that particular kind of tax which was known 
in legislative history and practice as a rate which the municipalities were be- 
ing empowered to impose. It may be added here with some advantage that 
the word ‘‘tax’’ in the opening words of s. 78(/) has been used in a general 
and all-pervasive sense as defined in s. 3(20) of the Act and not in any res- 
tricted sense; and, therefore, when the word ‘‘rate’’ is used in cl. (4) it was 
clearly used not only in the specific and limited sense, but also with the in- 
tention, to convey the meaning that it had acquired by the time the Act was 
passed. It is remarkable that in some other clauses of s. 73(/) also the general 
word ‘‘tax’’ has not been used, though of course all the imposts in cl. (#) to 
(xiv) are called taxes in the opening words of s. 73(/) for obvious reason, In 
el. (ii) the words used are ‘‘a toll on vehicles’? which obviously mean that 
only that kind of tax which was known as toll which could be imposed on 
vehicles. In cl. (iv) the word used is ‘‘octroi’’ on animals or goods, imply- 
ing thereby that kind of tax which was known as octroi could be imposed and 
not any kind of tax within the meaning of the general word ‘‘tax’’. Similarly 
im el. (v) the words used are ‘‘a terminal tax on goods’’ meaning thereby 
that kind of tax which was known as terminal tax could be imposed. There- 
fore, when the first clause of s. 73(7) gives power to the municipality to im- 
pose a rate on buildings or lands it meant that kind of tax which had acquired 
a special meaning and was known as rate in the legislative history and prac- > 
tice of England as well as of India upto then. That legislative history and 
practice we have considered and it shows that the word ‘‘rate’’ whenever - 
used upto 1925 with reference to local taxation meant a tax on the annual 
yalue of lands and buildings and not a tax on the capital value. 
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It has, however, been urged that by virtue of the Esplanation to s. 75, it is 
open to the municipality in the case of lands to use two bases of valuation, 
namely, either capital or annual letting value. That is undoubtedly so. But 
it does not mean that because the municipality is empowered to use capital 
as one basis of valuation it has been empowered when fixing a rate to fix it 
as so much percentage of the capital value. That Hazplanation carries in our 
opinion only the meaning which is in accordance with the practice in England 
and also in this country and it seems to us that it is that meaning which should 
be given when the basis of valuation is capital. We have already pointed 
out that in England also one basis of valuation for the purpose of a rate was 
to find out first the capital value or the effective capital value. Then a certain 
percentage of the effective capital value was taken as the annual value and 
the tax was levied on the annual value so arrived at. In such a case though 
the tax was levied on the annual value the basis of valuation would still be 
capital. Therefore, the fact that the Explanation used the words ‘‘the basis 
of valuation may be capital’’ it does not mean that the tax would be at such 
and such percentage of the capital; it only means that in order to arrive at 
the annual value for purposes of levying a rate which is a tux on the annual 
value, the municipality may use the capital value and then a percentage there- 
on to arrive at the annual value. This would be in accordance with the third 
way of arriving at annual value to which we have referred earlier. There- 
fore we are of opinion taking into account the fact that the word ‘‘rate’’ hag 
been used in the first clause to s. 73(1), the Explanation when it says that in , 
the case of lands basis of valuation may be capital, only means that that 
method of valuation which was in vogue in England and which we have des- 
eribed as the third method of valuation may be used to arrive at the annual 
value from the capital value and the rate may then be determined as a tax 
on the annual value. In this view of the matter r. 350-A read with r. 243 
by which the municipality has fixed the tax on the basis of capital value 
directly is against the provisions of s. 73(/)(#) and the Ezplamation to s. 75. 
The whole difficulty in this case has arisen because unfortunately the words 
“rate” or ‘‘rateable value’’ have not been defined anywhere in the Act, 
though they have been defined in some other contemporaneous statutes in force 
at the time the Act was passed and to which we have already referred. 

Our attention was drawn in this connection to an amendment made in the 
Madras District Municipalities Act, (No. V of 1920), by the insertion of sub- 
s. (3) in s. 81 of that Act. This was done in 1930 and provided that ‘‘in 
case of lands which are not used exclusively for agricultural purposes and 
are not occupied by, or adjacent and appurtenant to, buildings’’ the property 
tax may be levied at such percentages of the capital value of such lands or at 
such rates with reference to the extent of such lands as may be fixed. This 
amendment was a sort of exception to s. 81(2), which provided generally for 
levying these taxes at such percentages of the annual value of lands and build- 
ings as may be fixed by the municipal council. In the first place this amend- 
ment made in 1980 cannot affect the legislative history and practice, as it was 
upto 1925 when the Act with which we are concerned, was passed. Besides 
this was an express provision providing in so many words for levying pro- 
perty tax at a percentage of the capital value in the case of certain excep- 
tional lands. The amendment was made in 1930 before the Government of 
India Act, 1935, had come into force with its separate legislative lists and 
there could be no question then of the competence of the provincial legis- 
lature to make ‘such an amendment. In any case this exceptional provision 
made after 1925 in express words cannot detract from the meaning of the word 

` “trate” particularly when the Act has not used the word ‘‘rate’’ anywhere. 
Further the proyision in the Act with which we are concerned. is not in ex- 
press terms. ` that the Explanation provides is that in case of open lands, 
the basis of valuation may either be capital or annual letting value. Valua- 
tion ‘based on capital was well-known in England with respect to the levy of 
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rates as it was the third method to which we have referred. Therefore when 
the Hzplenation uses these words it must, in our opinion, “be held to refer to 
that well-known method of valuation prevailing in England with respect to 
levy of rates and cannot be read to mean a percentage of the capital value 
itself. At any rate there are no express words in the Explanation to that 
effect and, therefore, it should be read to mean the third method of valuation 
in force in England to which we have already referred. The amendment, 
therefore, made in 1980 in the Madras Act does not in any way affect the legis- 
lative history and practice relating to the word ‘‘rate’’ which, as we have 
pointed out, was not even used in that Act. We may add that we express no 
opinion as to the validity of this amendment after the Government of India 
Act, 1935, and the Constitution of India have come into force. 

It is, however, urged that it really makes no difference whether the rate is 
levied at a percentage of the capital value or at a percentage of the annual 
value arrived at on the basis of capital value by fixing a certain percentage of 
thé capital value as the yield for the year. It is true that mathematically it 
is possible to arrive at the same figure for the rate by either of these methods. 
Suppose that the capital value is Rs. 100 and, as in this case, the rate is 
fixed at 1 per centum of the capital value, it would work out to Re. 1. The 
same figure can be arrived at by the other method. Assume that 4 per cent 
is the annual yield and thus the annual value of the piece of land, the capital 
value of which is Rs. 100, will be Rs. 4. A rate levied at 25 per cent. will give 
the same figure, namely, Re. 1. Mathematically, therefore, it may be possible 
to arrive at the same amount of rate payable by an occupant of land, whether 
the rate is fixed at a particular percentage of the capital value or a particular 
percentage of the annual value. But this identity would not, in our opinion, 
make any difference to the invalidity of the method of fixing the rate on the 
capital value directly. If the law enjdins that the rate should be fixed on the 
annual value of lands and buildings, the municipality cannot fix it on the 
capital value, and then justify it on the ground that the same result could be 
arrived at by fixing a higher percentage as the rate in case it was fixed in the 
right way on the annual value. Further by fixing the rate as a percentage 
of the capital value directly, the real incidence of the levy is camouflaged. 
the example which we have given above, the incidence appears as if it is only 
1 per cent. but in actual fact the incidence is 25 per cent. of the annual value. 
Farther, if it is open to the municipality to fix the rate directly on the capital 
value at 1 per cent. it will be equally open to it to fix it, say at 10 per cent. 
which would, taking again the same example, mean that the rate would be 250 
per cent of the annual value, and this clearly brings out the camouflage. Now 
a rate as 10 per cent. of the capital value may not appear extortionate but a 
rate at 250 per cent. of the annual value would be impossible to sustain and 
might even be considered as confiscatory taxation. This shows the vice in the 
camouflage that results from imposing the rate at a percentage of the capital 
value and not at a percentage of the annual value as it should be. Lastly, 
municipal corporations are elected bodies and their members are answerable 
to their electorates. In such a case it is necessary that the incidence of the 
tax should be truly known. Taking the example which we have given above, 
the munié¢ipal councillors may not feel hesitant in imposing a rate at 1 per cent. 
of the capital value, but if they were to impose it at 25 per cent. of the annual 
value they may hesitate to do so, because they have to face the electorates also. 
We are, therefore, of opinion that though mathematically it may be possible 
to arrive at the same figure of the actual tax to be paid as a rate whether based 
on: capital value or based on annual value, the levying of the rate as a per- 
centage of capital value would still be illegal for the reason that the law pro- 
vides that it should be levied on the annual value and not otherwise. By 
levying it otherwise directly at a percentage of the capital value, the real in- 
cidence of the rate is camouflaged, and the electorate not knowing the true in- 
cidence of the tax may possibly be subjected to such a heavy incidence as in 
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some cases may amount to confiscatory taxation. We are, therefore, of opinion 
that fixing of the rate at a percentage of the capital value is not permitted by 
the Act and, therefore, r. 850-A read with r. 243 which permits this must be 
struck down, even though mathematically it may be possible to arrive at the 
same actual tax by varying percentages in the case of capital value and in the 
case of annual value. It follows, therefore, that as the tax in the present 
case is levied directly as a percentage of the capital value it is ultra vires the 
Act and the assessment based in this manner must be struck down as ultra 
vires the Act. 

In the view that we have taken of the meaning of the word ‘‘rate’’ with 
the result that r. 350-A read with r. 243 has to be struck down as ultra vires 
the Act, it is not necessary to consider the second question raised before us, 
namely, whether the explanation would be ultra vires the Provincial Legis- 
lature because of item 55, List I, of the Seventh Schedule to the Government 
of India Act, 1935, if it authorises the municipality to levy the rate at a per- 
centage of the capital value. We have already said that that is not the mean- 
ing of the words used in the Hxplanation and the second point, therefore, does 
not fall to be considered. 

We, therefore, allow the appeal and set aside the order of the High Court 
and declare that r. 350-A read with r. 243 is ultra vires s. 73 of the Act read. 
with the Hzplanation to s. 75. It is further declared that the assessment list 
for the year 1947-48, published on January 25, 1948, by the municipality for 
levying the said tax in so far as it is prepared under r. 350-A is illegal, ultra 
vizes and void. The respondent-municipality is, therefore, restrained from 
recovering from the plaintiffs-appellants the said tax on the open lands. 
assessed in the said assessment list for that year and later years. The appeal 
is hereby allowed with costs throughout in favour of the plaintiffs-appellants, 


' SARKAR J. The appellants are holders of vacant lands within the limits of 
the respondent Corporation. The Corporation framed a rule providing that 
the rate payable on open lands would be on the basis of their capital value.. 
The question at issue is whether this rule is void. 

The Corporation was formed under the Bombay Municipal Boroughs Act,. 
1925, to two of the provisions of which only it is necessary to refer for the 
purpose of this appeal. The first is s. 73 which provides that, 

“a municipality may impose for the purposes of this Act any of the following taxes,. 
namely: 

(i) a rate on buildings or lands or both situate within the municipal borough.” 
The other is s. 75 which states. 

“A municipality before imposing a tax shall observe the following preliminary pro-- 
cedure:— 

(a) it shall, by resolution...select...one or other of the taxes specified in section 
73 and approved rules...prescribing the tax selected, and in such resolution and in such 
rules specify:— 

(iii) in the case of a rate on buildings or lands or both, the basis, for each class of 
the valuation on which such rate is to be imposed;... . 

Explanation—In the case of lands the basis of valuation may be either capital or- 
annual letting-value.” 
It is under this section that the rule in question was framed. That rule so 
far as material is in these, terms: 

Rule 350A.—“*...the rate on open. land shali be levied as under:— 

ee : ’ 

(I) Rate on...open land...shall be levied at 1% of the valuation based on capital...” 
Rule 253 provides that 

“Valuation based upon capital shall be the Capital value of buildings and lands as. 
may be determined from time to time by the valuers of the Municipality”. 

There is no doubt that as a result of these sections and rules, the appellants, 
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were being made to pay 1 per cent. of the capital value of their lands as as- 
sessed by the Corporation’s valuers. The appellants had some objection to the 
valuation on its merits, but it is conceded that these cannot be raised in the 
present proceedings. Learned counsel for the appellants has, therefore, con- 
fined himself entirely to challenging the Corporation’s power to impose the 
levy on the basis of the capital value of the lands. 

The challenge has been based on two grounds, none of which, to my mind, 
is sustainable. It is first said that the Corporation’s power to levy a tax on 
lands is confined by s. 78 to that variety of tax which is called a ‘‘rate’’ and a 
“‘rate’’ is an impost which is leviable on the basis of an assessment in respect 
of the yearly value of property. Hence, it is contended, the ‘Corporation had 
no power to levy any tax based on the capital value of the lands and its rules 
giving authority to do so are, therefore, void. 

The foundation on which this contention rests is that the expression ‘‘rate’’ 
has a technical meaning, namely, a levy on the basis of yearly value of pro- 
perty. Support for this contention is sought from various well-known 
English text books on ‘‘Rating’’. I doubt very much if these authorities 
meant to say that a ‘‘rate’’ must be based on yearly value; I think they stated, 
‘rates’? are in fact based on yearly values. The two are not, in my view, 
the same. Furthermore, in England the law of rating has always been statn- 
tory: see Halsbury’s Laws of England (8rd ed.) vol. 32, p. 3. It would follow 
that all that these text books could say was that in all the successive rating 
statutes the basis of yearly values has always been adopted. I am unable to 
agree that it follows from this that the expression rate can be said to have 
acquired a technical meaning as referring only to an impost based on annual 
value. 

Reference was made at the Bar to The State of Madras v. Gannon Dunker- 
ley & Co., (Madras) Lid.’. In that case it was held that in deciding the 
scope of an entry in a legislative list in the Government of India Act, 1935, re- 
ference might legitimately be made to legislative practice and to the well- 
recognised legal imports of terms used in that entry. It seems to me that the 
problem here is different. We have to decide what the plain English mean- 
ing of the word ‘‘rate’’ is and not the scope of legislative power. 

Now, as to the plain meaning, the Shorter Oxford Dictionary defines ‘rate’~ 
as ‘amount of assessment on property for local purposes’. So in Halsbury’s 
Laws of England (8rd ed.) vol. 32, p. 3, it has been said that 

“Rates are principal means by which money to defray local government expenses is 
raised by direct levy on occupiers or in certain cases owners, of property within the area 
of the authority making the rate.” 

` Rate, therefore, is an expression used to indicate an impost levied by a local 
authority to raise funds for its expenses. Such an impost would be rate 
irrespective of the basis on which it is levied. Of course, the authority can- 
not levy a rate, or indeed any impost, unless a statute gives it the power to - 
-do so and the manner in which it can levy that impost must also be decided 
by statute. Rate is only the name given to an impost and there is nothing 
inherent in its nature to indicate that the impost must be assessed in a certain 
way. I find nothing in the authorities to support the view that in England 
rate must always be levied on the basis of annual value and an impost not so 
levied, would not be rate at all. 

So far as our country is concerned, the foundation for the argument is © 
much weaker. We have a large number of statutes in which an impost by a 
‘local authority though based on annual value has been called ‘‘tax’’; see for 
examples The Bombay City Municipal Act (Act No. III of 1888), The Madras 
District Municipalities Act (Act No. IV of 1884), The North-Western Pro- 
vinces and Oudh Municipalities-Act, (Act No. I of 1900), and The Central 
Provinces Municipalities Act (Act XVI of 1903). Out practice has, there- 
‘fore, departed from the English practice at least to this extent that we do not 
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always call imposts levied for local government or municipal expenses, 
‘‘rates’’, Also according to our legislative practice, even a ‘‘tax’’ may be 
based on annual value; an assessment on the basis of an annual value need 
not necessarily be called a ‘‘rate’’. It cannot, therefore, be said that in our 
country the word ‘‘rate’’ has acquired any technical meaning as indicating 
only an impost by a local authority assessed on the basis of annual valué of 
property. Our Legislatures have described the impost indifferently both as 
“tax”? and as ‘‘rate’’ as it suited them and have in each case provided for 
the method of its assessment. In fact s. 81(3) of the Madras District Muni- 
cipalities Act, 1920, permits a municipality to levy ‘‘property tax’’ on certain 
lands ‘‘at such percentages of the capital value of such lands... as it may fix’’. 

I also do nof think that the argument had been presented to the High Court 
in this form. We have, therefore, not the advantage of the views of the High 
Court as to whether the expression ‘‘rate’’ has acquired a technical meaning. 
Neither do I think that much material had been placed before us by counsel 
for the appellants in this connection. All this makes it necessary for us to 
be fully satisfied about the suggested technical meaning of the term ‘‘rate’’ 
- before we pronounce in its favour, and speaking for myself, I confess I am 
very far from being so satisfied. 

There is yet another difficulty in the appellants’ way. No doubt s. 73 uses 
the word ‘‘rate’’, but it is clear that the rate is a kind of tax for the section 
says so. Section 75 gives the municipality the power to frame rules specifying - 
the basis of the valuation on which a rate on lands is to be imposed. The ex- 
ptanation to this section puts it beyond doubt that the municipality may in 
the case of lands specify at its pleasure as the basis either the capital value 
or the annual letting-value. The Act, therefore, contemplates a rate which 
can be based on capital value. Quite plainly, therefore, the word ‘‘rate’’ has 
not been used in the Act in a technical sense, even if it has one. It would 
follow that the rule under challenge was properly framed under s. 75 read 
with the explanation. 

It is, however, said that the explanation to s. 75 must be ignored as it is in 
conflict with the main provision authorising the levy, namely, s. 73. The conten- 
tion is that since s. 73 authorises only the imposition of a rate, that is, an im- 
-post based on annual value,*the explanation to s. 75 which permits the impost 
to be based on capital value is outside the scope of the main provision and hence 
must be left out. I am entirely unable to accept this contention. The differ- 
ent parts of a statute are not intended to be in conflict with each other and, 
therefore, if not impossible they should be read as consistent parts of a whole. 
In the present case I find no difficulty in so reading them. Section 73 em- 
powers the imposition of a tax which it calls a rate. Section 75 authorises 
the tax to be assessed either on capital or on annual value. Obviously, the in- 
tention is that the tax is not a rate in the technical sense, if there is such a 
.sense in which it must be based on the annual valne. The word ‘‘rate’’ must 
be understood, whatever it might in its technical sense mean, to have been used 
in the statute to describe a tax the basis of which can be capital value. 

Then it was said that the Explanation does not show that the basis of the 
tax was not intended to be annual value for one of the well known methods 
of finding out the annual value is first to find out the capital value and then 
from it the annual value by finding out what yearly income the capital would 
produce if invested at a rate of interest which would be considered reason- 
able at the current market conditions, and it is only for the purpose of finding 
out the annual value by this method that the Explanation provides that the 
basis of the valuation for the imposition of the rate might be the capital value. 

This seems to me to be quite an impossible contention. It is based on the 
assumption that what is imposed being a rate which must be based on annual 
value, the explanation must be read so as to harmonise with it. If this were 
not so, there would of course be no reason to contend that capital’ value had 
been mentioned only as the first step for ascertaining the annual value. But, 
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there is nothing in the explanation to show that capital value has been men- 
tioned only for the purpose of finding out the annual value from it. We have 
to read many words into it to produce that result. Such a thing is not per- 
missible and there is no warrant for doing it either. Again, this reading does 
much more than bring about harmony; it makes the Fzplonation quite super- 
fluous, quite unnecessarily enacted. For, if the impost was a rate in the sense 
the appellants stated, it‘ had necessarily to be based on annual value and there 
was, therefore, no need to enact by the Explanation how it was to be based or 
to expressly provide that the annual value might be ascertained first by find- 
ing out the capital value or by any of the other recognised methods of doing 
só for all such methods would necessarily be available. Since, however, 
statutes are not enacted unnecessarily, the explanation must have been put 
there to serve a purpose. That purpose can only have been to provide that 
the rate, a tax, authorised by s. 73 could be lawfully imposed on either of 
the bases mentioned in the Hzplanation. The contention of the appellants, 
therefore, that under s. 73 only an impost based on the annual value of the 
lands could be levied and r. 850-A read with r. 243 must be held to be beyond 
the powers given by the Act, cannot be sustained. 

I turn now to the other ground on which the power to impose the tax on 
the basis of capital value was challenged. It was said that if the rule per- 
mitting the imposition on the basis of capital value had been authorised by 
the Explanation to s. 75 or by any other provision in the Act, these provisions 
would be void and illegal as they would be beyond the legislative competence 
of the Bombay Legislature by whom the Act was enacted. This argument wag 
founded on the Government of India Act, 1935. 

The Bombay Act was passed in 1925, that is, before the Government of 
India Act, 1935, was passed. The rule under which power was taken to im- 
pose the rate on the basis of capital value was, however, framed in February 
1947, that is, long after the Government of India Act, 1985. After the Gov- 
ernment of India Act had come into force, a new sub-section numbered sub- 
s. (2) was inserted in s. 73 of the Bombay Act which provided that 

“Nothing in this section shall authorise the imposition of any tax which the Provin- 
cial Legislature has no power to impose in the Province under the Government of India 
Act 1935.” ‘ ¢ 
It was, therefore, contended that the power to impose the rate based on the 
capital value of lands even if conferred by s. 73 or s. 75 of the Bombay Act 
would be void unless it was a tax which the Bombay Legislature could law- 
fully impose under the Government of India Act. This contention is per- 
fectly legitimate. I think I should point out now that as this case is con- 
cerned with assessment for the years 1947-48 and 1948-49, it is unnecessary to 
consider the question of legislative competence of the Legislature of the State 
of Bombay under the Constitution. 

The question then is: Is the tax imposed in the present case outside the 
powers of the Provincial Legislature under the Government of India Act, 19354 
The respective powers of the Provincial and Central Legislatures as defined by 
‘that Act are contained in Lists IT and I in the Seventh Schedule to it. Under 
item 42 of List II, the Provincial Legislatures had power to pass an Act im- 
posing ‘‘taxes on lands and buildings’’, The Corporation contends that the 
Bombay Act comes fully within item 42, of Lists II. The appellants, on the 
contrary, contend that it is really a legislation under item 55 of List I under 
which the Central Legislature has the power to legislate, to impose ‘‘taxes on 
the capital value of the assets, exclusive of agricultural land, of individuals 
and companies”. They say that this is so because the Bombay Act permits 
the tax to be imposed on the basis of capital value of the lands. If this con- 
tention is correct, no doubt the imposition of the tax in this case would be 
illegal and void. 

As I have earlier said, in my opinion, the appellants’ contention is un- 
sound. In my view, the Bombay Act imposes a tax on lands and is, therefore, 
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within item 42 of List IJ. The fact that-it'has provided ‘for that- tax ‘being’ 
quantified on the basis of the capital value'of the land ‘taxed-does not-take' it 
out of item 42 of List II and place it under item 55 10f List I. It is quitó 
obvious that in providing the two items, namely, item'-55 of vist! land" item 42 
of List II, the makers of the Government- of India Act’ contemplated’ ‘two 
different varieties of taxes, The Provincial | shegislature had: been given the 
power to tax units of lands and buildings. irrespective' of their: value and the 
Central Legislature the power to tax ‘the value of- dssets. . As was said ` im the 
Provincial Treasurer of Alberta v. Kerr®: © wti 

“The identification of the subject-matter of ‘the tax is" ee to be: na in 
the charging section of the statute, and it will only be’ in! thé case of sorne ambiguity in 
the terms of the charging section that recourse! to’ other ‘sections is proper or hecessary. A 
Now'the charging section in this case-isjin a manner of speaking s. 73. That 
permits only a tax on lands and buildings. We have not got in the records 
the resolution under s. 75 selecting’ the''tax' on" land and ‘buildings’ as a tax 
which the municipality chose to impose. There is no question, however, that 
such a resolution was passed and it must have been in terms of s. 73. The 
charging provision that we have in this case does not, therefore, travel outside 
the power conferred by item 42 in List II. Nor has it been suggested that it 
is ambiguous. AA 

The only question, therefore, is whether by providing ‘that ‘the tax sight 
be levied at 1 per cent. of the capital value of the land taxed, the entire scope 
of the charging section is being altered and ‘in reality the tax ‘levied becomes 
a%ax on capital asset? I feel no doubt that the quéstion must bé' answered: in 
the negative. The importance of the distinction between the levy of a tax 
and the machinery of its collection ‘has often ‘been ‘pointed out by: judicial 
pronouncements of the highest authority: Orie of the more recent--of these 
is R. O. Jall v. Union of India. I suppose the machinery of collection would 
include the measure of the tax; in any case, I think, they are on a par. The 
subject-matter of taxation is obviously. something other ;than the measure pro- 
vided for the quantification of the tax. . 

In Ralla Ram v. The Province of East Punjab* the Federal Court upheld a 
Provincial statute which imposed a property. tax assessed on the annual value 
of the property and rejected the contention - that, such a, tax was really a tax 
on income which only the Centre could impose under item 54.of List Ll 
think it may be legitimately said that if a. tax. expressly levied. on land and 
made assessable on its annual valug,., that, is,, its income, is. not by. reason of 
such method of assessment a tax on income,, a tax on land cannot become a tax 
on capital value of assets because: it- is ‘made asseasable on the hagis of the 
capital value of the land. 

There are however other reasons, why he | tax’ in, “the present case ‘cannot be 
said to be a tax on the capital value, of assets. . This tax is leviable on land 
on the basis of its capital value even ‘though the ‘land may. be subject to a 
charge and even though that charge may exceed the capital value of the land. 
In such a case for the purpose of, assessinent ‘the charge can be completely 
ignored and the tax levied notwithstanding that to the owner the ‘property is 
of no value in view of the charge, lf, the tax, was in reality a tax on capital 
value of assets it could not in the circiiinstancés that I have imagined, be levied 
at all. That very clearly marks’ out ‘the ' essential! difference between this Act 
and an Act imposing a tax on ‘capital valis of’ assets. Another distinction is 
that in the case of a tax on capital value of assets the. tax can. be, levied only 
on individuals owning the assets. That I think follows from the words of 
item 55 of List I. Under s..85. of ‘the ‘Bombay: Act; however, the present tax 
can be levied on a person in oceupation of the land who holds it on a build- 
ing lease taken from another. He-is.not‘the owner of it But nonetheless is 
liable to be taxed under the Act.on.the ‘basis of the'full capital: ‘value of the 

2 [1988] A.C. 710, 720. a Sh i s4 [1948] F.C.R. 207: 

8 [1962] A. I. R. S.C. 1281. : ` 
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land-and not,on the walùe of higjleqsehold only. If the tax was on the capital 
value,,of assets, such- a fpersonircduld not have been so taxed. Again, under 
thé; game section .a [proportionate part of the tax which is primarily payable 
by the:owner ‘under'the,Act,:;maysbe; recovered from a tenant in possession of 
the dand. and. this, would; of.:course,mot be possible if the Bombay Act was an 
Act imposing, a tax:on-tha. capitālivalue of assets of individuals for the asset, 
that jis; land did-not belong»to-thej tenant at all. I think, therefore, that the 
contentiou of, the- appellants ‘ithat;ithe: Act really authorises the imposition of 
a tax on the capital value of assets of individuals and is thus an Act which 
provincial. “‘Legislatpre, could, nat, aaust be rejected. 
Layould for. Gen vera ;the appeal with costs. 


val PT oe onient Fo tol “ORDER 
Ane needles, ith, “the: ‘aia: “Opinion the appeal is allowed with costs 
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AYYANGAB J. This appeal comes before us on a'certificate of fitness granted 
by the High Court of Bombay under art. 133(/):(a) df the- Constitution: « . ” 

The appeal was heard by us in November last and’ judgment was reserved 
on November 9, 1961. Within a short time thereafter, learned counsel for the 
appellant intimated the Registry that respondent No:° ‘2 had died on November 
5, 1961, and that steps were being taken to have: the legal representative 
brought on record. The certificate under O. XVI, r. 13; was received’ by this 
Court and on its basis substitution was ordered at the end of August 1962. 
The appeal was subsequently reported for hearing. ms we Baye now heard the 
learned counsel for the parties. ge tS 

The facts giving rise to the appeal are briefly as follows: ` The plantit who 
is the appellant brought a suit in the Court of the. Civil Judge at Jalgaon 
for a declaration that the sale of certain of his lands which were held by the 
Revenue Authorities in circumstances which we shall detail later, was void, and 
to recover possession of the lands from the defendants who had, purchased these 
lands in revenue auction. In view of the prayer for the declaration , regard- 
ing the invalidity of the sale, the Province of Bombay ` ‘was impleaded as a de- 
fendant to the suit. 

The plaintiff’s father was an excise contractor and he arid the ‘plaintif were 
licensees of certain opium shops in 1931-32. By the end of March 1934 a’ sum 
of about Rs. 8,500 were due to the Government in respect of ‘the excise dues 
from these opium shops. For the realisation of these dues the lands belong- 
ing to the plaintiff were brought to sale and among others Survey Fields Nos. 35, 
RA and 80 in Mauje Therole, Peta Edalabad and a house bearing Survey 

0, 23A in the village of Kurhe were brought to sale and sold. The three items 
of lands were purchased by government at the sale for a ‘nominal: bid of Re. 1 
for each item for realisation of these dues. The sale was confirmed and Pos- 
session taken by Government of these lands. „reter the Government sold the 
land bearing Survey No. 80 to defendant No. 2 for Rs. 2,000 and Survey Nos. 
35 and 40 to defendant No. 5 for Rs. 1,750. Possession of these properties 
was delivered to the respective defendants in 1939. As substantially the 
arrears due to Government still remained undischarged, because the sales were 
for nominal amounts, the house-property at Kurhe was attached and brought 
to sale and was sold on November 6, 1940, but the purchase in the case-of the 
house was not by the Government but the property was bid for and ‘purchaséd 
by defendant No. 2 for Rs. 76. A certificate of sale was. issued to him -ou 
February 13, 1941. It was the validity of these sales that was challenged in 
the suit which has given rise to this appeal. 

The suit was substantially decreed in favour of the plaintiff by the, trial 
Judge, but on appeal the plaintiff’s suit was dismissed in respect of the relief 
in regard to the three plots above-named which were the subject of sale on 
September 21, 1938, and of the house which was sold on November 6, 1940. 
The learned trial Judge had held that these sales were not in accordance, with 
the provisions of the Bombay Land Revenue Code and were consequently void. 
The learned Judges of the High Court, on the other hand, were of the opinion 
that the sales and the purchase by Government for a nominal sum of Re. 1 for 
each of the plots were authorized by the Code and were, therefore, valid and 
binding on the plaintiff. It is the correctness of this view of the Tigh Court 
that is raised for consideration in the appeal. 

Before dealing with the arguments addressed to us regarding the validity ‘of 
the sales it is necessary to set out the statutory provisions which’ bear upon 
the power of Government to effect sales for the realisation of arrears due to 
them. 

Section 34 of the Bombay Abkari Act enables arrears of excise revenue ‘to 
be recovered as an ‘‘arrear of land revenue”. Chapter XI of the Bombay 
Land Revenue Code lays down the procedure for the realisation of land revenue 
and other revenue demands. Among the provisions of this Chapter.it is: meces- 
sary to refer to s. 155 reading: 


86 THE BOMBAY LAW REPORTER. [VoL. LXVI 


“155. The Collector may also cause the right, title and interest of the defaulter in 

any immovable property’other than the land on which the arrear is due to be sold.” 
1. Section 165 directs ihe Collector to issue a proclamation, in the vernacular 
language of the district, of the intended sale, specifying the time and place of 
sale, while the section: following requires that a written notice of the intended 
sale should be affixed in the.public office named therein. Section 167 enacts 
that sales shall be made by auction by such persons as the Collector may direct. 
Section 171 is the next relevant section and this reads: 

“When the sale Js finally concluded by the officer conducting the same, the price of 
every lot shall be paid for at the time of sale, or as soon after as the said officer shall direct, 
‘and in default of'such payment the property shall forthwith be again put up and sold. 
‘On payment of 'the-purchase-money the officer holding the sale shall grant a receipt for 
the same; and the sale: shall become absolute as against all persons whomsoever.” 

‘ As some point was madé before us of a violation in the instant case of the 
provisions of ‘ss. 172:and ‘173, we shall read these also: 

“172, ' When: the’ sale is’ subject to confirmation, the- party who is declared to be the 
purchaser ‘shall be’ required to deposit immediately twenty-five per centum on the amount 
of his bid, and in default of such deposit the property shall forthwith be again put up and 
sold. The, full amount of purchase~money shall be paid by the purchaser before sunset 
of the day after he is informed of the sale having been confirmed, or, if the said day be 
a Sunday or other authorized holiday, then before sunset of the first office day after such 
day. On payment of guch full amount of the purchase-money, the purchaser shall be 
granted a receipt for, the same, and the sale shall become absolute against all persons 
whomsoever.” 

“173. ,In all cases ‘of sale of immovable property, the party who is declared to be the 
‘purchaser shall be required to deposit immediately twenty-five per centum on the amount 
of his’ bid, and in default, of such deposit the property shall forthwith be again put up 
and sold.” 

Section 175 sets out the effect of a default in payment of purchase-money and 
this runs: 

. “175. In default Beats within the prescribed period of the full amount of pur- 
chase-money, whether of movable or immovable property, the deposit, after defraying 
thereout the expenses of the sale, shall be forfeited to the Provincial Government, and 
the property shall be re-sold, and the defaulting purchaser shall forfeit all claim to the 
property or to any part of the sum for which it may be subsequently sold.” 

Section 178 enables sales to be set aside for irregularity and this section runs: 

“178. At any time within thirty days from the date of the sale of immovable property 
application may be made to the Collector to set aside the sale on the ground of some 
material irregularity, or mistake, or fraud, in publishing or conducting it; 

but, except as is otherwise provided in the next following section, no sale shall be 
set aside on the ground of any such irregularity or mistake, unless the applicant proves 
to the satisfaction of the Collector that he has sustained substantial injury by reason 
thereof. 

If the application be allowed, the Collector shall set aside the same, and direct a fresh 
one” 

‘ The consequential provision is in s. 179 which reads: 

' 179, On the expiration of thirty days from the date of the sale, if no such application 
ag is mentioned in the last preceding section has been made, or if such application has 
been made and rejected, the Collector shall make an order confirming the sale: Provided 
that, if he shall have reason to think that the sale ought to be set aside notwithstanding 
that no such application has been made, or on grounds other than those alleged in any 
application which has been made and rejected, he may, after recording his reason in 
writing, set aside the sale.”, 
and s. 182 enacts: 

“192, The certificate shall state the name of the person declared at the time of sale 
to be the actual purchaser; and any suit brought in a Civil Court against the certified 


1968.) RAMRAO JANKIRAM 0. STATE (8.c.)—Ayyangar J. 87 


purchaser on the ground that the purchase was made on behalf of another person not the 
certified purchaser, though by Berecmient the name of the certified purchaser was used, 
shall be dismissed.” 

Section 214 of the Code empowers a State Government by a notification pub- 
lished in the official gazette to make rules not inconsistent with the provisions 
of the Act to carry out the purposes and objects of the Act and for the guidance 
of all persons in matters connected with the enforcement of, the Act or in cases 
not expressly provided for therein. In the Rules framed under the Code Ch. 
XVIII is concerned with making provision for sales. Rule 128 which is the 
second of the Rules in this Chapter prescribes: 

“Where any land or other property is sold by public auction, an upset price shall, if 
the Collector thinks fit, be placed thereon: 

Provided that where in the opinion of the Collector difficulty is likely to be experienced 
in effecting speedy recovery of the arrears or bidders are likely to be deterred from 
offering bids, no such upset price shall be placed.” 

Rule 129 has a new sub-r. (4); added after the sales which are now in con- 
troversy were effected, reading 

“Where in the opinion of the Coliesiae difficulty is likely to be experienced in effecting 
speedy recovery of the arrears or bidders are likely to be deterred from offering bids, it 
shall be lawful for the Collector or his nominee to bid at the auction and purchase the 
land or other property for a bid of rupee one.” 

We shall now proceed to narrate the proceedings that preceded the impugned 

sales which are stated to be in contravention of statutory provisions. 
e Before doing so, however, we might point out that in regard to the sale of the 
house in the village of Kurhe no irregularity which would vitiate the sale was 
pointed out, and the only complaint was that the house which was estimated to 
be worth about Rs. 200 was sold for an inadequate sum of Rs. 76. Obviously 
standing alone this could not be a ground for holding the sale void. In the rest 
of this judgment, therefore, we shall confine our attention to the sale of the three 
plots bearing Survéy Nos. 35, 40 and 80 which were purchased by the Govern- 
ment for a nominal bid of Re. 1. 

The relevant facts in relation to the sale of these three plots were these; In 
January 1934 the Mahalkari of Edalabed brought to the notice of the Collector 
of East Khandesh that an amount of over Rs. 9,000 was due in respect of excise 
transactions from the plaintiff and his father and he pointed out that the 
amount remained unrecovered notwithstanding that the defaulter’s moveable 
property was put up for sale eighteen times and his immovable property eight 
times. He suggested to the Collector that ‘‘in order to bring home a sense of 
responsibility to the defaulters and to make them realise the need for quickly 
paying up the arrears’’, the procedure laid down in a Government Order dated 
August 30, 1933, might be applied to them. The procedure indicated was that 
contained ina Government resolution in the Revenue Department bearing 
No. 474 of 1933 that ‘‘if defaulters were contumacious the Collector would have 
authority to purchase on behalf of Government the defaulter’s property on a 
nominal bid.’’ By this letter the Mahalkari desired to have the permission of 
the Collector to make a nominal bid of Re. 1 at the next auction of the defaul- 
ter’s property. The principal question raised in this appeal is whether or not 
the procedure indicated in this resolution is in accordance with the provisions 
of the Land Revehue Code. Before continuing the narrative it is necessary to 
refer to a further resolution No. 4135 of April 16, 1936, which ran: 

' “The procedure of purchasing on behalf of Government a defaulter’s property by 
offering a nominal-bid should be adopted in order to effect a speedy recovery of Govern- 
ment dues in cases where a real difficulty is experienced in making such recoveries and 
no purchaser is forthcoming to buy the land... it should not be adopted except as a last 
resort when various remedies for the recovery of dues have failed or unless it is clear 
that bidders are deterred from offering bids by other reasons than purely economic con- 
siderations.” 
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The reason for the. adoption of this procedure was stated to be that it would 
produce a good deterrent effect and would put a stop to any obstructive tactics 
on behalf of defaulting licensees. 

The permission sought was granted by the Collector enabling the Mahalkari 
to bid at the auction. Thereafter the Mahalkari intimated the defaulters—the 
plaintiff and his father—that if no bidder came forward at the time of the publie 
auction-sale and nobody bid, the lands mentioned in the proclamation would be 
sold at a nominal price of Re. 1 and it was after this notice that the purchase 
by Government on the above terms was effected. The sales were held, no 
stranger bid at the sale and thereupon the Mahalkari acting under the resolu- 
tion of Government and the terms of the permission granted by the Collector, 
made a nominal bid of Re. 1 for each lot on behalf of the Government and the 
bids were accepted and thereafter the sales were confirmed. 

The validity of the sale was attacked before us on several grounds: (1) that ` 
under r. 128 the Collector was bound to have fixed an upset price and that his 
failure to do so rendered the sale void, (2) rather inconsistently with this that 
the Collector had actually fixed an upset price and that in the face of this fixa- 
tion the purchase by the Mahalkari on behalf of the Government for a nominal 
sum of Re. 1 was illegal and rendered the sale void, (8) that on the terms of 
s. 171, the sale-price had to be paid for at the time of the sale and that as this 
was not done, the sale-officer was statutorily bound to have put up the property 
for sale again, (4) that ss. 172 and 173 laid an obligation on the purchaser to 
deposit 25 per cent. of the sale-price immediately the bid was knocked down and 
further required: him to pay the balance within 15 days thereafter and also pres- 
cribed the consequences of default, viz., the sale shall be avoided and that “a 
resale shall take place and that in the present ease the Mahalkari who bid on 
behalf of the Government, or the Government itself had not made either the de- 
posit or the final payment with the result that the purchase stood automatically 
cancelled by reason of that default, and (5) that the purchase by the Govern- 
ment on a nominal bid of Re. 1 was not a sale by public auction as was contem- 
plated by s. 167 of the Code and in consequence the sale was void and that no 
title passed by reason of that sale. 

As regards the first four of the objections set out above, they have, in our 
opinion, no substance on the facts of the present case. We do not, however. 
consider it necessary to deal with them because they were raised for the first 
time in this Court and they involve questions of fact which were not the subject 
of pleading or investigation in the Courts below. We intimated to the learned 
counsel that we would not permit him to urge these grounds before us. It is 
only the last of these grounds that, therefore, requires to be considered. 

This raises a question of some importance in the law relating to revenue sales. 
The question of the validity of such sales was raised before the High Court of 
Bombay on an earlier occasion and the judgment of the Court is reported in 
Tumdu Dhansing v. The Government for the Province of Bombay’. The Court 
was then concerned with an auction-sale conducted by the Mamlatdar, a revenue 
officer of the Government, by which a property of a substantial value belonging 
to a surety for a toll-contractor was sold to the Revenue-Patel acting for 
and on behalf of the government for a nominal sum of Re. 1. The con- 
tractor was in default and for the recovery of the amount due from him the 
provisions of Ch. XI of the Bombay Land Revenue Code became applicable. 
Several attempts were made to sell the property of the defaulter and the reserve 
prices which were fixed for the lots were never reached. Subsequently, at the 
next auction when no bids were forthcoming, the Patel acting under the orders 
of the Collector made a bid on behalf of Government of Re. I for each lot and 
this was accepted by the Mamlatdar who was conducting the auction, and this 
sale was confirmed later by the Collector and possession was thereafter taken 
of the property thus purchased. It was the validity of this sale that was 
challenged in a suit filed by the defaulter. Support for the validity of the sale 

; 1 [1947] Bom. 76, s.c. 49 Bom. L.R. 209. 
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was sought in the resolution of the Government of 1933 and 1936 which we have 
‘extracted earlier. On the facts of the case before the Court there were certain 
special features to which attention was drawn by the learned Judges: (1) The 
first was that the proclamation of sale set out that a reserve price had been fixed 
and where a sale was subject to such a condition, ‘‘the conditions of sale’’ which 
are prescribed by the rules made a special provision invalidating the acceptance 
of bids below the reserve price. (2) There was no evidence that the defaulter 
had been served with any special notice that the different procedure of the pur- 
chase for a nominal price by Government would be resorted to. Though the 
learued Judges pointed eut these two features, the reasoning by which they held 
the sale void rested on wider grounds. Stone C. J. speaking for the Court 
said (p. 87): - 
; “The production of the nominal óne rupee for all the property, cannot be regarded 
as bid at an auction sale for property lotted into five lots with a separate reserve price 
on each. The word ‘nominal’ shows that there was nothing of substance about the offer 
and the endorsements and formalities by which an attempt was made to give some sembl- 
ance of regularity to what was done cannot in my opinion cloak in legal guise that which 
was nothing better than a device to vest the appellants property in a Revenue Officer 
holding on behalf of Government. The Bombay Land Revenue Code contains no power 
either to forfeit or to foreclose a defaulter’s property. Yet the scheme formulated by 
the Resolutions referred to at the commencement of this judgment aims in effect at bring- 
ing about such a result, for, if effective it would achieve the extinguishment iu favour 
of Government of all the appellants rights and ownership in his land. In my judgment 
what took place at the alleged auction sales was of no effect and did not give to the 
Revenue Patil or to Government any right, estate or interest in the appellant’s property.” 

When the present appeal was before the learned Judges of the Bombay High 
Court it was pressed before the Division Bench which heard the appeal in the 
first instance that the reasoning of the decision in Tumdu Dhansing v. The 
Government for tha Province of Bombay (Supra) governed the present case 
also, entitled the plaintiff to succeed and that the appeal should be dismissed. 
The learned Judges observed (p. 265): 

“It must be conceded that, if the decision in Tumdu Dhansing v. The Government 
for the Province of Bombay, represents good law, the decision of the trial Court is correct.” 
They, however, went on to say: 

“...With respect, however, to the learned Judges who decided that case, (Tumdu 
Dhansing v. Government for the Province of Bombay) we find great difficulty in under- 
standing the reasoning and doubt whether the conclusion is correct.” 

They, therefore, suggested a reference to a Full Bench for an answer to the 
question: f 

“Whether when at a sale held under s. 153 of the Bombay Land Revenue Code the 
land is purchased by the Government under a nominal bid the sale is either void or 
voidable”. 

The learned Judges of the Full Bench however without deciding whether 
the decision in Tumdu Dhansing v. The Government for the Province of Bombay 
was right or wrong, upheld the sale in the present case on certain distinguishing 
features: (1) the sale proclamation in the present case did not fix a reserve 
price and therefore there was no purchase for a nominal sum in disregard of 
the price so fixed, (2) before the bid for a nominal sum and a sale by the 
acceptance of such a bid notice had been given to the defaulter stating that the 
Government intended to pursue that course. Though on these grounds they 
held the sale not to be void, the learned Judges proceeded to point out that 
this practice of purchasing property for nominal bids was neither fair nor 
equitable. With this answer the case came baek to the Division Beneh where 
the appeal by the defendant was allowed, 

The question now for our consideration is whether a sale for a ‘‘nominal’’ 
bid of Re. 1 is ‘‘a sale by auction’’ within the provisions of the Bombay Land 
Revenue Code. Before entering on a discussion of the relevant provisions it 
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is necessary to state that the Government Resolutions of 1933 and 1936 do not 
purport to have and have no statutory force at all. They cannot authorise or 
render valid the transaction if otherwise it lacked a legal basis. A further 
matter which requires to be pointed out is that para. (4) of rule 129, already 
set out, which authorises the purchase by Government for a nominal price was 
added only in 1946 Jong after the sales in the present case and cannot serve as 
any basis for sustaining the validity of the sale. In the circumstances it is not 
necessary to consider the scope or validity of this rule or its legal efficacy for 
authorising such a sale or purchase. 

It is common ground that the power of Government to effect a sale by sum- 
mary process for the recovery of amounts due to them has to be gathered from 
the four corners of Ch. XI of the Code read in conjunction with the relevant 
rules in Ch. XVIII. Section 155 of the Code enables the Collector to cause the 
right, title and interest of the defaulter in the immovable property to be sold. 
The manner in which those sales might take place is provided for by s. 167 which 
enacts that ‘‘sales shall be by public auction by such person as the Collector may 
direct.” Leaving aside for the moment the provisions which detail the pro- 
cedure to be followed in the conduct of these sales, the point to be observed is 
that the realisation of the dues has to be by sales”? by public auction to be 
held in the manner prescribed. This, therefore, does not and cannot authorise 
a forfeiture of the immovable property of a defaulter because of his contuma- 
cious conduct in not paying up his dues when demanded. Nor does the Land 
Revenue Code contemplate or provide for any punishment of defaulters because 
of their conduct in either not paying up their dues or in not facilitating the rea- 
lisation of the dues payable by them by co-operating with the'Government and 
securing a proper price for their property such as would be sufficient for the 
discharge of their dues. While on this point it might be interesting to point 
out that s. 58 of the Revenue Sale Law (Bengal Revenue Sale Law) Act XI of 
1859 enacts: 


“When an estate is put up for sale under this Act for the recovery of arrears of re- 
venue due thereon, if there be no bid the Collector or other oiicer as aforesaid _may 
purchase the estate on account of the Government for one rupee.. 

There is no provision corresponding to this in the Bombay Code. The ques- 
tion then arises whether a purchase for a pre-determined nominal price of rupee 
one for property, whatever its actual market value, is a sale by public auction 
within s. 167 of the Code. An auction has been described as ‘‘the proceeding 
at which people are invited to compete for the purchase of property by succes- 
sive offers of advancing sums’’ and a sale by auction is a means of ascertaining 
what the thing is worth, viz., its fair market price. If at the sale there are 
no bids there cannot be a sale. A sale for a predetermined nominal sum cannot, 
in our opinion, be held to be a ‘‘sale by public auction’’ in the absence of any 
provision for such sales in the statute. Such a sale appears to us to be some- 
what analogous to what Sir Richard Couch described, though in a slightly 
Sieen? context. 

« ..The offer and acceptance of the rupee was a colourable atiempt to obtain a title... 
without paying for the land, Virtually it was a present which it was not open to the 
authorities to make.” vide Luchmeswar Singh v. Chairman, Darbhanga Municipality. 

It may not also be out of place to point out that it is the Collector who on 
behalf of Government sets in motion the machinery for the realisation of the 
arrears by bringing the defaulter’s property to sale and it is he who is by the 
Land Revenue Code invested with the power to make arrangements for the sale 
and s. 178 constitutes him the authority to determine judicially any allegation 
about the irregularity in the conduct of the sale. In these circumstances it 
looks to us somewhat ‘anomalous that the Collector should of his own motion 
and without the authority of any statutory power claim the right to bid at the 
auction which his deputy is conducting on his behalf for the realisation of the 

2 (1890) LL.R. 18 Cal. 89 P.O., at p. 106. 
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dues which he as the executive authority is to recover and particularly when he 
is constituted the authority to consider the validity or irregularity in the 
auction conducted at his instance and the purchase made at his instance. 

The next question for consideration is whether the fact that the defaulter 
was appraised that Government would bid for a nominal sum of one rupee for 
the property at the auction renders the sale valid. We do not find it easy tc 
discover the precise legal basis upon which prior notice to the defaulter would 
have the effect of validating the sale. If a sale for a nominal bid of one rupee 
were ‘‘a sale by public auction’’ within s. 167 notice to the defaulter that such 
a procedure would be followed would be legally unnecessary and would not 
add to the legal efficacy of the sale. If, on the other hand, such a sale or a sale 
in such circumstances was not a sale by public auction then notice to the de- 
faulter could be of value only if (a) it operated as a waiver of the require- 
ment of s. 167, or (b) created an estoppel which precluded him from question- 
ing the legality of the proceeding. First as to waiver, the power of Government 
to effect the sale by summary process is a special provision resting on public 
grounds and being so very special it is clear that the limitations on the power 
thus conferred should be strictly construed. In our opinion, it is an essential 
condition of the passing of propetty from the defaulter in invitum that there 
should be a sale by public auction and if a sale in the manner in which it has 
been conducted in the present case does not amount to a sale by public auc- 
tion there is no question of the title to property passing by virtue of such 
a sale. The plea of waiver cannot, therefore, be of any avail. 

Nor is there any basis for any argument that by reason of the notice the 
defaulter is estopped from questioning the legality of the sale. If waiver can- 
not cure the defect there is still less scope for invoking the rule as to estoppel, 
for the essential condition of estoppel, viz., representation by the person sought 
to be estopped and prejudice to the ‘person seeking benefit, of the rule, would 
both be absent. We, therefore, come to the conclusion that the fact that the 
defaulter was informed that the Government would make a nominal bid of 
rupee one and purchase the property is really irrelevant for considering the 
validity of the sale. 

The conclusion we have indicated earlier is in accord with the decision of 
the Bombay High Court in Tumdu Dhansing v. The Government for the Province 
of Bombay (supra) and we consider that that case is correctly decided. We 
are further of opinion that the ratio of that decision would also cover the case 
where notice was served on the defaulter of the Government’s intention to pur- 
chase the property for a nominal price. 

Learned counsel for the respondent raised several defences besides seeking 
to support the judgment of the High Court on the reasoning of tHe learned 
Judges and sought to sustain the impugned sales on various grounds. His first 
submission was that the sale was at the worst irregular which rendered it void- 
able and that no suit having been brought within one year of the sale, the suit 
was barred by art. 11 of the Indian Limitation Act. We consider however 
that there is no substance in this contention because if, as we hold, a sale of 
the type now impugned was not authorised by the statutory provision in that 
regard then it was not a question of any mere irregularity in the conduct of a 
sale but a case where there was no sale at all with the consequence that no 
property passed from the defaulter. It was not disputed that art. 11 of the 
Indian Limitation Act would only apply to a case where there is need for the 
setting aside of a sale and that it has no application to cases where no sale as 
contemplated by law has taken place. 

It was next submitted that the appellant’s suit was barred by ss. 4(c) and 11 
of the Bombay Revenue Jurisdiction Act, 1876. Section 4(c) runs:— 

“4, Subject to the exceptions hereinafter appearing, no Civil Court shall exercise 
jurisdiction as to any of the following matters: . 
(a) ... 
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(b) ... 

(e) ... 

claims to set aside, on account of irregularity, mistake or any other ground except 
fraud, sales for arrears of land revenue;” 
and s. 11 enacts: , 

“11. No Civil Court shall entertain any suit against the Government on account ot 
any act or omission of any Revenue-Officer unless the plaintiff first proves that previ- 
ously to bringing his suit, he has presented all such appeals allowed by the law for the 
time being in force, as within the period of limitation allowed for bringing such suit, it 
was possible to present.” 

As to the applicability of s. 4(c), it would be noticed that resort to the Civil 
Courts is barred only as regards certain specified classes of suits in which the 
validity of sales for arrears of land revenue are impugned. The classes so specified 
are those in which the plaintiff seeks to set aside sales on account of irregula- 
rities ete. other than fraud. The provision obviously assumes that there is in 
existence a sale though irregular under which title has passed to the purchaser 
and that that sale has to be set aside, on grounds other than fraud, before the 
plaintiff can obtain relief. Where, however, there is only a purported sale 
which does not pass title and the suit is for recovery of possession of property 
ignoring such a sale, the provision and the bar that it creates have no appli- 
cation. 

Nor is there any scope on the facts of the present case to attract the appli- 
cation of s. 11. The section is based on the principle that a party must exhaust 
the remedies provided by the Act before he can.seek the assistance of the Ciyil 
Court in respect of a claim against the Government. It, therefore, posits three 
matters before its protection could be invoked. (1) There must be an act or 
omission of a revenue officer which gives rise to a claim against the Government; 
(2) the act must provide for.appeals against the said act or omission, and 
lastly, (8) the party should have failed to avail himself of the remedy by way of 
appeal to obtain redress for his grievance. The only ‘‘act’’ of which, on the 
facts, the appellant could be said to complain would be the direction by the 
Collector authorising the Mahalkari to offer the nominal bid of Re. 1 and 
> purchase the property. The question that next arises is whether the statute 
had provided an appeal against this ‘‘act’’. It was admitted that there was 
no such specific provision. Learned counsel for the respondent, however, drew 
our attention to s. 203 of the Bombay Land Revenue Code. 

“203. In the absence of any express provision of this Act, or of any law for the time 
being in force to the contrary, an appeal shall lie from any decision or order passed by a 
revenue officer under this Act or any other law for the time being in force, to that officer’s 
immediate superior, whether such decision or order may itself have been passed on appeal 
from a subordinate officer’s decision or order or not.” 

In the present case, however, there was no order by any authority which 
could be the subject of any appeal under s. 203. The Collector authorised 
administratively the Mahalkari to offer the bid and that is certainly not ‘‘a 
decision’’ which is capable of appeal within s. 203. No other order which 
could by any stretch of language be construed to be a decision was pointed out 
in respect of which an appeal could have been filed. In fact, there was no decision 
and except the sale which is complained of as void and of no effect nothing took 
place. If s. 203 is not attracted it was not suggested that s. 11 of the Revenue 
Jurisdiction Act created any bar to the entertainment of the present suit. 

It was then suggested that the plaintiff was disentitled to any relief by reason 
of an estoppel raised by s. 41 of the Transfer of Property Act. The basis for 
this argument was that some time after the sale defendant No. 2 had purchased 
the plot bearing Survey No. 80 for Rs. 2,000 from the Government, while, de- 
fendant No. 5 similarly purchased plots bearing Survey Nos. 35 and 40 for - 
Rs. 1,750 and that the inaction of the plaintiff without taking proceedings to 
set aside the sale constituted a representation to the world that the Government 
were properly the owners of the property which they had purchased for nomi- 
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nal bids and this was the reasoning by which s. 41 of the Transfer of Property 
Act was sought to be invoked. Respondents Nos. 2 and 5 did not rely on 
any representation or any act or conduct on the part of the appellant but their 
belief that Government had acquired title by reason of their purchase -at the 
revenue sale. If the Government had no title to convey, it is manifest the 
respondents cannot acquire any. They would clearly be trespassers. In the 
circumstances we consider there is no scope for invoking the rule as to estop- 
pel contained in s. 41 of the Transfer of Property Act. 

Lastly, it was submitted that the respondents had made improvements to 
the property since they had purchased them for which they were entitled to 
compensation under s. 51 of the Transfer of Property Act. But no basis was 
laid for this plea which is one of pure fact. No evidence was led and no issues 
struck before the trial Judge and we do not, therefore, think it proper to enter- 
tain this point at this stage. 

The Government of Bombay did not file any written statement before the 
trial Judge, nor did they seek to support the sale before the High Court. <As 
we have stated, they were impleaded as respondent No. 1 in the appeal before 
this Court. In their statement of the case which they filed they did not oppose 
the appeal but left it to the Court to decide the matter and they took no part 
in the hearing except that learned counsel appearing.on their behalf made a 
statement that no order as to costs might be passed against them. 

In the result the appeal is allowed and the suit decreed as regards the three 
items of land bearing Survey Nos. 35, 40 and 80. The appeal will, however, 
stand dismissed as regards the house in village Kurhe. In view of the partial 
success of the appellant the appellant will be entitled to half of the costs of 
the appeal here, to be paid by the respondents other than the State of Bombay 
(now Maharashtra). 

Appeal partly allowed. 


Present: The Hon'ble Mr. B. P. Sinha, Chief Justice, Mr. Justice P. B. Gajendragadkar, 
Mr. Justice K. N. Wanchoo, Mr. Justice K. C. Das Gupta and Mr. Justice J. C Shah. 


O. K. GHOSII v. E. X. JOSEPH.* 

Central Civil Services (Conduct) Rules, 1955. Rule 4-B—Constifution of India. Art. 19(1) 
(c), 19(4)—Rule 4-B whether contravenes art. 19(1)(c)—Applicability of art. 19(4) 
to impugned restriction. 

Rule 4-B of the Central Civil Services (Conduct) Rules, 1955, contravenes the funda- 
mental right guaranteed by art. 19(1) (c) of the Constitution of India and is, therefore, 
invalid. ; 

The impugned restriction can be said to satisfy the test of clause (4) of art. 19 of 
the Constitution of India only if its connection with public order is shown to be 
rationally proximate and direct. 

The Supdt., Central Prison v. Dr. Lohia’ and Rex v. Basudev, referred to. 


Tub facts appear at 63 Bombay Law Reporter p. 774. 


C. K. Daphtary, Solicitor General of India, with B. R. L. Iyengar and R. H. 
Dhebar, for the appellants (in Civil Appeal No. 378/62) and respondents (in 
Civil Appeal No. 379/62). 

A. 8. R. Chari, with M. K. Ramamurthi, D. P. Singh and S. C. Agarwala, 
for the respondent (in Civil Appeal No. 378/62) and appellant (in Civil 
Appeal No. 379/62). 


GAJENDRAGADKAR J. The respondent E. X. Joseph is in the service of the 
Government of India in the Audit and Accounts Department at Bombay. He 


*Decided, October 30, 1962. Civil Appeals 1 [1960] A.I.R. 8.0, 633. 
Nos. 378 and 379 of 1962. 2 [1949-50] F.C.R. 657, 


94 THE BOMBAY LAW REPORTER. [VOL. LXVI. 


was the Secretary of the Civil Accounts Association which consists of non- 
gazetted staff of the Accountant-General’s Office. The said Association was 
affiliated to the All India Non-Gazetted Audit and Accounts Association. The 
latter Association had been recognised by the Government of. India in Decem- 
ber, 1956. In May, 1959, the Government withdrew recognition of the said 
Association. In spite of the withdrawal of the recognition of the said Asso- 
ciation, the respondent continued to be its Secretary General and refused to 
dissociate himself from the activities of the said Association, though called 
upon to do so. As a result of his activities, on or about June 3, 1960, he was 
served with a charge-sheet for having deliberately committed breach of r. 4(B) 
of the Central Civil Services (Conduct) Rules, 1955 (hereinafter called the 
Rules). Appellant No. 1 O.K. Ghosh, Accountant-General, Maharashtra, who 
held the enquiry, found the respondent guilty of the charges levelled against 
him. Accordingly, a notice to show cause why he should not be removed 
from service was served on the respondent. 

On July 25, 1960, appellant No. 1 served a memo on the respondent inti- 
mating to him that it was proposed to hold an enquiry against him for having 
deliberately contravened the provisions of r. 4(A) of the Rules in so far as 
he participated actively in various demonstrations organised in connection 
with the strike of Central Government employees and had taken active part 
in the preparations made for the said strike. 

On August 8, 1960, the respondent filed a writ petition on the original side 
of the Bombay High Court under art. 226 of the Constitution and prayed that 
a writ of Certiorart should be issued to quash the charge-sheets issued against 
him by appellant No. 1 in respect of the alleged contravention of rr. 4(B) and 
4(A) and a writ of Prohibition should be issued prohibiting appellant No. 1 
from proceeding further with the departmental proceedings against the res- 
pondent. In his petition, the respondent asked for other incidental reliefs. 

The main ground on which the respondent challenged the validity of the 
departmental proceedings initiated against him was that rr. 4(A) and 4(B) 
were void in so far as they contravened the fundamental rights guaranteed to 
the respondent under art. 19(1)(a@), (b), (c) and (g). This contention was 
resisted by appellant No. 1 and appellant No. 2, the Union of India, who had 
been impleaded as respondents to the said petition. It was urged on their be- 
half that the impugned rules were valid and so, the claim for a writ of Certto- 
rari or writ of Prohibition was not justified. 

The writ petition was heard by a Division Bench of the Bombay High Court. 
On January 18, 1961, the High Court rejected the petition in so far as 
the respondent had claimed writs in regard to the enquiry for breach of 
r. 4(A); the Court held that the said rule was valid and so, the departmental 
proceedings initiated against the respondent in respect of the breach of the 
said rule could not be successfully impeached. In respect of the proceedings 
under r. 4(B), however, the High Court held that the said rule was invalid 
and so, the departmental proceedings in respect of the breach of the said rule 
have been quashed. It is against this decision that the appellants, the A.G. 
and the Union of India, have come to this Court by Appeal No. 378/1962; 
. whereas E.X. Joseph, the respondent, has preferred Appeal No. 3879/1962. 
Both the appeals have been brought to this Court by special leave. 

The appellants contend that the High Court was in error in holding that 
r. 4(B) was invalid, whereas the respondent urges that r. 4(A) was invalid 
and the decision of the High Court to the contrary is erroneous in law. Be- 
fore dealing with the contentions of the parties, it is necessary to set out the 
two impugned rules. These rules form part of a body of rules framed in 1955 
under art. 309 of the Constitution. 

Rule 4-A provides that no Government servant shall participate in any de- 
monstration or resort to any form of strike in connection with any matter per- 
taining to his condition of service, whereas r. 4-B lays down that no Govern- 
ment servant shall join or continue to be a member of any Service Association 
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of Government servants: (a) which has not, within a period of six months from 
its formation, obtained the recognition of the Government under the rules 
prescribed in that behalf, or (b) recognition in respect of which has been re- 
fused or withdrawn by the Government under the said rules. The case against 
the respondent is that he has contravened both these Rules. 

The question about the validity of r. 4-A has been the subject-matter of a 
recent decision of this Court in Kameshwar Prasad v. State of Bihar.’ At 
the hearing of the said appeal, the appellants and the respondent had inter- 
vened and were heard by the Court. In that case, this Court has held that 
r. 4A in the form in which it now stands prohibiting any form of demonstra- 
tion is violative of the Government servants’. rights under art. 19(/) (a) and 
(b) and should, therefore, be struck down. In striking down the rule in this 
limited way, this Court made it clear that in so far as the said rule prohibits 
a strike, it cannot be struck down for the reason that there is no fundamental 
right to resort to a strike. In other words, if the rule was invalid against a 
Government servant on the ground that he had resorted to any form of strike 
specified by r. 4-A, the Government servant would not be able to contend that 
the rule was invalid in that behalf. In view of this decision, we must hoid 
that the High Court was in error in coming to the conclusion that r. 4-A was 
valid as a whole, 

That takes us to the question about the validity of r.4-B. The High Court 
has held that the impugned rule contravenes the fundamental right guaranteed 
to the respondent by art. 19(/)(c). The respondent along with other Central 
Gayernment servants is entitled to form Associations or Unions and in so fav 
as this right is prejudicially controlled and adversely affected by the impugned 
rule, the said rule is invalid. The learned Solicitor-General contends that in 
deciding the questiom about the validity of the rule, we will have to take into 
account the provision of cl. (4) in art. 19. This clause provides that art. 19 
(1) (c) will not affect the operation of any existing law in so far as it imposes, 
in the interests of public order or morality, reasonable restrictions on the 
exercise of the right conferred by the said sub-clause. The argument is that 
the impugned. rule does noting moze than imposing a reasonable restriction on 
the exercise of the right which is alleged to have been contravened and, there- 
fore, the provision of the rule is saved by el. (4). ` 

This argument raises the problem of construction of cl. (4). Can it be said 
that the rule imposes a reasvnable restriction in the interests of publie order? 
There can be no doubt that Government servants can be subjected to rules 
which are intended to maintain discipline amongst their ranks and to lead to 
an efficient discharge of their duties. Discipline amongst Government em- 
ployees and their efficiency may in a sense, be said to be related to public order. 
But in considering the scope of cl. (4), it has to be borne in mind that the rule 
must be in the interests of public order and must amount to a reasonable res- 
triction, The words ‘‘public order” occur even in cl. (2), which refers, inter 
alia, to security of the State and public order. There can be no doubt that 
the said words must have the same meaning in both els. (2) and (4). So far 
as cl. (2) is concerned, security of the State having been expressly and speci- 
fically provided for, public order cannot include the security of State, though 
in its widest sense it may be capable of including the said concept. There- 
fore, in el. (2), public order is virtnally synonymous with public peace, safety 
and tranquillity. The denotation of the said words cannot be any wider in 
el. (4). That is one consideration which it is necessary to bear in mind. 
When cl. (4) refers to the restriction imposed in the interests of publie order, 
it is neéessary to enquire as to what is the effect of the words ‘‘in the interests 
of”. This clause again cannot be interpreted to mean that even if the con- 
nection between the restriction and the public order is remote and indirect, 
the restriction can be said to be in the interests of public order. A restric- 
tion can be said to be in the interests of public order only if the connection 

1 [1962] A.LR. S.C. 1166. 
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between the restriction and the publie order is proximate and direct. Indirect 
or far-fetched or unreal connection between the restriction and public order 
would not fall within the purview of the expression ‘‘in the interests of public 
order’’, This interpretation is strengthened by the other requirement of 
cl. (4) that, by itself, the restriction ought to be reasonable. It would be 
difficult to hold that a restriction which does not directly relate to public order 
can be said to be reasonable on the ground that its connection with public 
order is remote or far-fetched. That is another consideration which is rele- 
vant. Therefore, reading the two requirements of cl. (4), it follows that the 
impugned restriction can be said to satisfy the test of cl. (4) only if its con- 
nection with public order is shown to be rationally proximate and direct. That 
is the view taken by this Court in The Supdt., Central Prison v. Dr. Lohia.2 
In the words of Patanjali Sastri J. in Rex v. Basudev, ‘‘the connection con- 
templated between the restriction and public order must be real and proxi- 
mate, not far-fetched or problematical.’’ It is in the light of this legal posi- 
tion that the validity of the impugned rule must be determined. 

It is not disputed that the fundamental rights guaranteed by art. 19 can be 
claimed by Government servants. Article 33 which confers power on the 
Parliament to modify the rights in their application to the Armed Forces, 
clearly brings out the fact that all citizens, including Government servants, 
are entitled to claim the rights guaranteed by art. 19. Thus, the validity of 
the impugned rule has to be judged on the basis that the respondent and his 
co-employees are entitled to form Associations or Unions. It is’ clear that 
r. 4-B imposes a restriction on this right. It virtually compels a Government 
servant to withdraw his membership of the Service Association of Government 
Servants as soon as recognition accorded to, the said Association is withdrawn 
or if, after the Association is formed, no recognition is accorded, to it within 
six months. In other words, the right to form an Association is conditioned 
by the existence of the recognition of the said Association by the Government. 
If the Association obtains the recognition and continues to enjoy it, Govern. 
ment servants can become members of the said Asgociation; if the Association 
does not secure recognition from the Government# or recognition granted to 
it is withdrawn, Government servants must cease to be the members of the 
said Association. That is the plain effect of the impugned rule. Can this 
restriction be said to be in the interests of public order and can it be said to 
be a reasonable restriction? In our opinion, the only answer to these ques- 
tions would be in the negative. It is difficult to see any direct or proximate 
or reasonable connection between the recognition by the Government of the 
Association and the discipline amongst, and the efficiency of, the members of 
the said Association. Similarly, it is difficult to see any connection between 
recognition and public order. 

A reference to r. 5 of the Recognition of Service Association rules recently 
made in 1959 would clearly show that there is no necessary connection between 
recognition or its withdrawal and public order. Rule 5 enumerates different 
conditions by els. (a) to (l) which every Service Association must comply 
with; and r. 7 provides that if a Service Association recognised under the 
said rules has failed to comply with the conditions set out in r. 4, 5 or 6, its 
recognition may be withdrawn. One of the conditions imposed by r. 5(J) is 
that communications addressed by the Service Association or by any office 
bearer on its behalf to the Government or a Government authority shall not 
contain any disrespectful or improper language. Similarly, r. 5(g) provides 
that the previous permission of the Government shall be taken before the 
Service Association seeks affiliation with any other Union, Service Associa- 
tion or Federation; and r. 5(h) prohibits the Service Association from starting 
or publishing any periodical, magazine or bulletin without the previous ap- 
proval of the Government. It is not easy to see any rational, direct or proxi- 
mate connection between the observance of those conditions and public order. 


2 [1960] A.I.R. S.C. 633. 3 [1949-50] F.C.R. 657 at p. 661. 


1968.) O. K. GHOSH 0. H, X. JOSEPH (s.c.)}—Gajendragadkar J. 97 


Therefore, even without examining the validity of all the conditions laid down 
by r. 4, 5 or 6, it is not difficult to hold that the granting or withdrawing of 
recognition may be based on considerations some of which have no connec- 
tion whatever either with the efficiency or discipline amongst the Services or 
with public order. It might perhaps have been a different matter if the 
recognition or its withdrawal had been based on grounds which have a direct, 
proximate and rational connection with public order. That, however, cannot 
be said about each one of the conditions prescribed by r. 4, 5 or 6. There- 
fore, it is quite possible that recognition may be refused or withdrawn on 
grounds which are wholly unconnected with public order and it is in such a 
set-up that the right to form Associations guaranteed by art. 19(1)(c) is made 
subject to the rigorous restriction that the Association in question must secura 
and continue to enjoy recogtlition from ‘the Government. We are, therefore, 
satisfied that the restriction thus imposed would make the guaranteed right 
under art. 19(7)(c) ineffective and even illusory. That is why we see no 
reasons to differ from the conclusion of the High Court that the impugned 
r. 4-B is invalid. In the result, appeal No. 378/1962 fails and is dismissed. 

In regard to appeal No. 379/1962, though we have partly reversed the con- 
clusion of the High Court in respect of the validity of the whole of r. 4-A, it 
appears that the departmental proceeding initiated against the respondent in 
respect of the alleged breach of r. 4-A have to be quashed, because the alleged 
contravention of the said rule on which the said proceedings are based is con- 
travention of that part of r. 4-A which has been held to be invalid by this 
Court. The material charge against the respondent in that behalf is that he 
had deliberately contravened the provisions of r. 4-A in so far as he has parti- 
cipated actively in the various demonstrations organised in connection with 
the strike of Central Government employees and took part in the preparations 
made for the said strike. It will be noticed that the result of the decision of 
this Court in Kameshwar Prasad’s case is that in so far as the rule prohibits 
any form of demonstration, it is invalid. It is not invalid in so far as it may 
prohibit participation in strikes. The charge against the respondent is not 
that he participated in any strike: the charge is that he participated in the 
various demonstrations: and that is a charge based upon that part of the rule 
which prohibits demonstrations altogether. It is true that the demonstrations 
in which he is alleged to have participated actively were organised in connec- 
tion with the strike: but that does not mean either in fact or in law that he 
participated in the strike itself. Similarly, the charge that he took active part 
jn the preparations made for the said strike, also does not mean in fact or in 
law that he participated in the strike. If he joined demonstrations organised 
in connection with the strikes, or if he took part in the preparations for the 
strike, it cannot be said that he took part in the strike as such, and so, the 
charge cannot be reasonably construed to mean that his conduct amounted to 
a contravention of the rule which prohibits strikes. Therefore, though r. 4-A 
is partly, and not wholly, invalid as held by this Court in the case of 
Kameshwar Prasad, the particular charge against the respondent being on the 
basis of that part of the rule which is invalid, it must follow that the depart- 
mental proceedings based on that charge are also invalid. That is why appeal 
No. 3879/1962 must be allowed and the departmental proceedings instituted 
against the respondent for the alleged contravention by him of rr. 4-A and 
4-B must be quashed. There would be no order as to costs. 


Order accordingly. 


B.L.R.—7T 
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Present: Mr. Justice S. J. Imam, Mr. Justice J. L. Kapur, Mr. Justice K. Subba Rao and 
Mr. Justice J. R. Mudholkar. 


RAI SAHIB RAMDAYAL GHASIRAM OIL MILIS 


v. 
THE LABOUR APPELLATE TRIBUNAL.* 

Industrial Disputes Act (XIV of 1947), Secs. 7(1), 10—Government constituting Indus- 
trial Tribunal under s. 7(1) but not referring dispute to it under s. 10(1)(c)—Whe- 
ther Tribunal has jurisdiction to adjudicate upon dispute. 

Merely constituting.an Industrial Tribunal under s. 7(1) of the Industrial Dis- 
putes Act, 1947, (as it stood in 1955) for adjudicating upon industrial disputes is 
not enough. The Government has also to act under s, 10 of the Act and make a 
specific reference to it of each dispute for adjudication. Without such a.reference 
the Tribunal does not get any jurisdiction to adjudicate upon any dispute, 


Tue facts appear in the judgment. f 
Bishan Narain, with K. L. Mehta, for the appellant. 


MUDHOLKAR J. This is an appeal by a certificate from the summary dis- 
missal by the Bombay High Court of a writ petition under arts. 226 and 227 
of the Constitution. The relevant facts are these: 

Rai Sahib Ramdayal Ghasiram Oil Mills (hereinafter referred to as the 
Mills) were closed on September 1, 1952, on the ground that they had sustain- 
ed heavy losses. The closure was found to be bona fide and the workmen were 
awarded retrenchment benefit. The Mills, however, ‘reopened on November 
14, 1954, though their operations were carried on on a reduced scale for avoid- 
ing further losses. Some of the retrenched workmen were re-employed by the 
Mills but evidently at lower wages than before. It was said on behalf of the 
Mills that all the former workmen could not be absorbed but it would appear 
that they had in fact employed some new hands as well. An industrial dis- 
pute having been raised by the respondent-union because of the non-absorption 
of eleven workmen, the State Government constituted an Industrial Tribunal 
consisting of Mr. Kurian, under s. 7 of the Industrial Disputes Act, as it stood 
on that date, on May 13, 1955, and referred the following dispute to him: 

“Whether the retrenched workmen referred to in the Annexures A, B and C of the 
Award of the Industrial Tribunal, in the Industrial dispute between the workmen and 
employers of Rai Sahib Ramdayal Ghasiram Rice, Ginning and Oil Mills, Peddapally dated 
ist January 1953 are entitled for reinstatement and compensation for unemployment after 
reopening of the said Mills.” 

It may be mentioned that shortly after the Tribunal was constituted and 
reference made to it, Mr. Kurian retired in consequence of which the Govern- 
ment of Hyderabad made the following notification on June 2, 1955: 

“In exercise of the powers conferred by sub-section (1) of section 7 of the Indus- 
trial Disputes Act, 1947 (XIV of 1947) and in supersession of the Labour Department Noti- 
fication No. B. 189 54/134 dated 15-10-1954 the Rajapramukh hereby constitutes an Indus- 
trial Tribunal consisting of Shri Bhikaji Patil as its sole member for the adjudication of 
industrial disputes in accordance with the provisions of the said Act, with immediate 
effect.” 

The respondents’ case before the Tribunal was that after the reopening of 
the Mills all the former employees were entitled to be given preference over 
others and were also entitled to re-employment on the same wages as obtained 
at the date of closure. This claim was based upon the award made by the 
Industrial Tribunal on January 1, 1953, in the dispute which arose between 
the Mills and the respondents in consequence of the closure of the Mills in 
September 1952. Paragraph 24, cl. 6 of the Award on the basis of which this 
claim was made by the Union runs thus: 


*Decided, December 10, 1962. Civil Appeal No. 598 of 1960. 
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“In the event of the factory being reopened within one year from the date of award be- 
comes enforceable the employers will give first preference to those workmen in Annexures 
A, B, and C, that is, no workmen will be employed in the factory other than those em- 
ployed at present without giving them first opportunity for employment and that on terms 
as to basic wage and allowances that were in force on 29th July, 1952." 

The grievance of the respondents was that only a few of the former workers 
were re-employed and that too at lower wages and some new hands had been 
recruited disregarding the claim of some former employees. They also claim- 
ed the benefit of the provisions of s. 25(H) of the Industrial Disputes Act 
which were added to the Act by the Industrial Disputes (Amendment) 
Act, 1953. 

Several contentions were raised by the appellant before the Tribunal but 
we need only refer to those which are now urged before us. One contention 
was that the Tribunal, as it stood constituted on June 2, 1955, had no jurisdic- 
tion to adjudicate upon the dispute and the other was that the provisions of 
s. 25(H) of the Industrial Disputes Act as amended by Act XLII of 1953 were 
not available to the former workmen who had been retrenched. The first con- 
tention and other contentions to which we have not made any mention were 
rejected by the Tribunal but the coniention that the provisions of s. 25(H) 
were not available to the retrenched workmen was upheld by it. The Tribunal, 
however, made an order in favour of those workmen in the following terms: 

“Though the workers cannot claim statutory benefits they cannot be denied social 
justice which is the underlying principle of section 25(H) and the rights that they had 
obtained under the previous award of 1952. I, therefore, order that the workers from 
Annexures A, B and C who are not taken back in service by the employers be re-employed 
and they should be paid their salaries and allowances from the date of the reopening of 
mills, i.e., 14-11-1954. Their salaries would be the same as they were in force at the time 
of the closure ofthe mills.” 

An appeal was preferred by the appellants from the decision of the Tribunal 
before the Labour Appellate Tribunal, Bombay. That appeal having been 
dismissed, the appellants preferred a writ petition before the High Court of 
Bombay which, as already stated, rejected it in limine. 

It seems to us that the contention of the appellant that the Industrial Tri- 
bunal consisting of Mr. Patil had no jurisdiction to adjudicate upon the dis- 
pute is correct and must be upheld. Sub-section (J) of s. 7 as it then stood em- 
powered the appropriate Government to constitute one or more Industrial 
Tribunals for the adjudication of industrial disputes in accordance with the 
provisions of the Act. Such a Tribunal was to consist of such number of mem- 
bers as the appropriate Government thought fit. Sub-section (2) of s. 8 of the 
Act, as it then stood, provided that where a Tribunal consists of one person only 
and his services ceased to be available the appropriate Government may 
appoint another independent person in his place, and the proceedings shall be 

. continued before the person so appointed. That being the legal position, the 
appropriate thing for the Government to do was to take action under sub-s. (2) 
of s. 8 ‘after Mr. Kurian’s services ceased to be available. Instead of doing 
that the Government took action under s. 7, sub-s. (J) of the Act ‘‘in super- 
session’? of its previous notification and constituted a fresh Industrial Tri- 
bunal consisting of Mr. Patil as its sole member. We need not consider here 
whether the old Tribunal still continued to exist and there was merely a 
‘vacancy therein and, therefore, there was no occasion to constitute a fresh 
Tribunal, under sub-s. (J) of s. 7 because, having constituted a fresh 
Tribunal, the Government failed to refer the dispute in question to it under 
sub-s. (1) (ce) of s. 10 of the Act. Apparently, the law advisers and the Gov- 
ernment thought that a mere notification under sub-s. (J) of s. 7 would meet 
the requirements of law and there was no necessity to make a fresh notification 
under s. 10(1)(c) referring the particular dispute for adjudication to the 
Tribunal. No doubt, sub-s. (7) of s. 7 empowers, the Government: to consti- 
tute a Tribunal for adjudicating upon industrial disputes in accordance with 
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the provisions of the Act. ‘But merely constituting a Tribunal for such a pur- 
pose is not enough. It has also to act under s. 10 and make a specific re- 
ference to it of each dispute for adjudication. Without such a reference the 
Tribunal does not get any jurisdiction to adjudicate upon any dispute. On 
this short ground, the appeal must be allowed. 

We will, however, say a word about the ground upon which the Tribunal 
thought it fit to give the retrenched workers the benefit of the provisions of 
s. 25(H). on the ground of social justice. Wide though the powers of an In- 
dustrial Tribunal are while adjudicating upon industrial disputes, it cannot 
arrogate to itself powers which the Legislature alone can confer or do some- 
thing which the Legislature has not permitted to be done, Section 24(H) 
provides for re-employment of retrenched workmen in certain circumstances 
in preference to newcomers. But Act XLIII of 1953 which enacted.this provi- 
sion clearly provides in sub-s. (2) of s. 1 thereof that ‘‘it shall be deemed to have 
come into force on the 24th of October, 1953.’’ Clearly, therefore, the provi- 
sions of this section cannot apply to workmen who had been retrenched before 
this provision came into force. The Legislature did not intend the provisions 
to come into force before October 24, 1953. When that is the mandate of the 
Legislature no Tribunal has jurisdiction on the basis of its own conception of 
social justice to ignore it and apply the provisions or its underlying ‘‘prin- 
ciple” to a dispute which arose before the provisions came into force. 

For both these reasons, we allow the appeal and quash the award of the 
Industrial Tribunal. There will, be no order as to costs as the respondents 


have not put in an appearance. „e 
; Appeal allowed. 


Present: Mr. Justice P. B. Gajendragadkar, Mr. Justice K. N. Wanchoo, Mr. Justice M. 
Hidayatullah, Mr. Justice K. C. Das Gupta and Mr. Justice J. C. Shah. 


PANNA LAL v. THE STATE OF BOMBAY.* 
Civil Procedure Code (Act V of 1908), O. XLI, rr. 22, 33—Whether under O. XLI, r. 22 
respondent can prefer objection against other respondents. 
Order XLI, r. 22 of the Civil Procedure Code, 1908, permits as a general rule a res- 
_ pondent to prefer an objection directed only against the appellant and it is only in 
, €@xeeptional cases, such as where the relief sought against the appellant in such an 
objection is intermixed with the relief granted to the other respondents, so that the 
relief against the appellant cannot be granted without the question being re-opened 
between the objecting respondent and other respondents, that an objection under 
O. XLI, r. 22, can be directed against the other respondents. 
Venkateswarlu v. Ramamma,' approved, 
Anath Nath v. Dwarka Nath,’ referred to. 
Quaere: Whether if a party who could have filed a cross-objection under O. 
XLI, r. 22, of the Civil Procedure Code, 1908, has not done so, the appeal Court can - 
under no circumstances give him relief under the provisions of O., XLI, r. 33, of the 
Code. 


Tue facts appear in the judgment. 


S. T. Desai, with J. B. Dadachanji; O. C. Mathur and Ravinder Narain, for 
the appellant. . . 

C. K. Daphtary, Solicitor General of India, with N. 8. Bindra, R. H. Dhebar, 
for P. D. Menon, for respondent No. 1. 

- Girish Chandra, for Sardar Bahadur, for respondents Nos. 3 and 8. 


Das Qurra J. The appellant is a building contractor. He constructed 
buildings for the Bai Gangabai Memorial Hospital, Gondia, Kunwar Tilak- 


“Decided, February 11, 1963. Civil Appeals 1 [1950] Mad. 874. 
Nos. 207 to 209 of 1961. 2 [1989] A. I. R. P.C. 86. 
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singh Civil Hospital, Gondia, and also for the Twynam Hospital, Tumsar, all 
within the district of Bhandara in Madhya Pradesh, in execution of three 
separate contracts in respect of the three hospitals which were concluded be- 
tween him and the Deputy Commissioner of Bhandara. Though he received 
part payment in respect of each of these contracts he claims not to have re- 
ceived full payment of what was due to him. On April 1, 1948, he brought 
the three suits out of which these three appeals have arisen for obtaining pay- 
ments which he claims was due to him. His averments in all the three plaints 
are similar, except that in respect of one of the suits, viz., the one in respect 
of the construction work done for the Bai Gangabai Memorial Hospital, he 
has also claimed the price:of some furniture said to have been supplied by him 
at the request of the Deputy Commissioner. The common case of the plaintiff 
in these three suits was that the Deputy Commissioner entered into these con- 
tracts ‘‘as representative of the provincial Government” after having obtained 
previous sanction of that Government. It was further his case that the Deputy 
Commissioner, Bhandara, as the administrative head of the hospitals entered 
into. these contracts and as such was liable to pay the amounts due on the con- 
tracts. The plaint also averred that the Gondia Municipal Committee, Gondia, 
in the suit in respect of Bai Gangabai Memorial Hospital and the Dispensary 
Funds Committee in the other two suits were liable to satisfy plaintiff’s claim 
inasmuch as they had taken the benefit of the work done under the contract 
which was not intended to be done gratuitously. On these averments the 
plaintiff impleaded the Provincial Government of the province of the Central 
Provinces and Berar as defendant No. 1, and the Deputy Commissioner of the 


. ~Bhandara District, as defendant No. 2, in all the three suits. The Gondia 


bernie Committee was impleaded as defendant No. 3 in Suit No. 3-B of 
1948, i.e., the suit in respect of Bai Gangabai Memorial Hospital. The Dis- 
jpensary Funds Committee was impleaded as defendant No. 3 in the other two 


‘suits. In both, the members of the Dispensary Funds Committee were also 


impleaded by name as defendants. Mr. G. K. Tiwari, who as Deputy Com- 
missioner, Bhandara, signed the agreement was impleaded in his personal 
capacity in all the three suits (defendant No. 4 in Suit No. 3-B, defendant 
No. 9 in Suit No. 2-B and defendant No. 14 in Suit No. 1-B). The State of 
Madhya Pradesh was later substituted for the Provincial Government of the 
Province of Central Provinces and Berar as defendant No. 1 in all the three 
suits, ae 

It was admitted in the plaint that the construction could not be completed 
within the time mentioned in the contracts but it was pleaded that the time was 
not the essence of contract and further, that the delay was due to the Deputy 
Commissioner’s failure to supply the necessary materials in time and inele- 
mency of weather and also that time was extended by the Deputy Commis- 
sioner. In all the three suits the plaintif made his claim at a higher rate than 
the`contract rate on the plea that the Deputy Commissioner had sanctioned 
these higher rates. For the purpose of the present appeals in which we are 
concerned solely with a question of law it is unnecessary to mention the various 
other-averments in the plaint. .. . 

It is necessary to mention, however, that in Suit No. 3-B, the plaintiff asked 
for a decree of. Rs. 21,281 with costs and interest from the date of suit against 
defendants Nos. 1 to 8, and in the alternative, against defendant No. 4, i.e. 
Mr. G. K. Tiwari. In Suit No. I-B, the plaintiff claimed a decree for. 
Rs. 12,000 with full costs and future interest from the date of suit against de- 
fendants Nos. 1 to 3 and/or defendant No. 14, i.e, Mr. G. K. Tiwari. In Suit 
No. 2-B, the plaintiff asked for a decree for Rs. 32,028 with costs and future 
interest against defendants Nos. 1 to 3 and/or defendant No. 9, i.e., Mr. G. K. 
Tiwari. . 

The main contention of the State of Madhya Pradesh in resisting the suits 
was that the agreement for the construction of the buildings was-not made on 
behalf of the State Government and also that the hospital was not’ Govern- 
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ment hospital and, therefore, it had no liability. The same contentions were 
raised by the Deputy Commissioner, Bhandara, and Mr. Tiwari, personally. 
All of them further contended that even on merits the plaintiff was not entitled 
to any relief, for, though time was not the essence of the contract the work was 
not finished’ within the time agreed upon. They also resisted the plaintiff’s 
claim to increased rates on the ground that the previous sanction of Deputy 
Commissioner had not been obtained. Another contention raised in all the 
suits was that the plaintiff’s claim was barred by time. The other defendants 
also contested the suits on grounds which it is unnecessary for the purpose of 
the present appeals to set out. 

The trial Judge held that the agreements in question were made for and on 
behalf of the State and further, that the constructions had ‘‘beyond doubt 
benefited the State” and so the State was liable. The learned Judge also re- 
jected the various objections raised by the defendants to the plaintiff’s claim 
on merits except that he disallowed part of the plaintiff’s claim and gave the 
plaintiff a decree for part of his claim against the State of Madhya Pradesh 
in all the three suits. He also held that none of the other defendants were 
liable and dismissed the suits as against them. 

Against the trial Court’s decision in these suits the State of Madhya Pra- 
desh preferred appeals to the High Court of Judicature at Nagpur. During 
the pendency of these appeals the State of Madhya Pradesh was substituted 
by the State of Bombay. In all these appeals the plaintiff Pannalal was im- 
pleaded as respondent No. 1; and all the other defendants were also impleaded 
as respondents. Disagreeing with the trial Court the High Court held that 
the contract entered into by the Deputy Commissioner was not binding on the 
State Government; that the Deputy Commissioner signed the contract at his 
own discretion; and further, the contracts not having been entered into in the 
form as required under s. 175 (3) of the Government of India Act, 1935, were 
not enforceable against the State Government. The High Court also held that 
the Government could not be held to have ratified the action of the contracts 
entered into by the Deputy Commissioner. The High Court also rejected the 
argument that the Government having received the benefit of the works must 
pay for them on their finding that the hospitals were not government hospitals 
and Government ‘‘can in no sense be regarded as having benefited by anything 
done with respect to them.” On. these findings the High Court set aside the 
decree passed by the trial Court against the State Government and allowed 
the appeals with costs. 

It appears that a prayer was made on behalf of the plaintiff-respondent that 
the High Court should pass decrees against the Deputy Commissioner, Bhan- 
dara, under O. XLI, r. 33 of the Code of Civil Prodin; That ‘prayer was 
rejected by the High Court in these words :— 

“Shri Phadke then prayed that under Order 41 rule 33 of the Code of Civil Procedure 
we should pass decrees against the Deputy Commissioner, Bhandara, who was indubitably, 
a party to the contracts. Though the provisions of Order 41, rule 33 are wide enough to 
permit this we do not see any reason why we should exercise our power when it was 
open to the respondent No. 1 to prefer a cross-objection against the dismissal of his 
suits against these defendants, as well as against some other defendants.” 

The High Court also rejected the counsel’s prayer to grant him leave to 
file a cross-objection at that stage. In the result, all the three suits were dis- 
missed by the High Court in their entirety. The High Court, however, granted 
a certificate under art. 183 (J)(c) of the Constitution. On the basis of that 
certificate these three appeals have been preferred by the plaintiff. 

Two grounds were urged in support of the appeals. The first was that the 
High Court was wrong in holding that the State Government was not liable. 
The second ground urged was that, in any case, the High Court ought to have 
granted relief to the plaintiff against such of the other defendants as it thought 
fit under the provisions of O. XLI, r. 38, of the Code of Civil Procedure. 

There is, In our opinion, no substance in the appellant’s contention that the 
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State Government was liable. On the materials on the record, it appears clear 
to us that the Deputy Commissioner did not act on behalf of the State Govern- 
ment in signing the contracts. Nor can it be said that the State Government 
derived benefit from the work done by the plaintiff. In our opinion, the High 
Court was right in its conclusion that the State Government was not liable in 
respect of any of these contracts and rightly dismissed the suits as against de- 
fendant No. 1. This position was not seriously disputed before us. 

There is, however, much force in the appellant’s contention that the High 
Court ought to have exercised its jurisdiction under O. XLI, r. 33, of the Code 
of Civil Procedure in favour of the plaintiff. The operative portion of that 
rule, which was for the first time introduced in the Civil Procedure Code in 
1908, is in these words :-— 

“33. The Appellate Court shall have power to pass any decree and make any order 
which ought to have been passed or made and to pass or make such further or other 
decree or order as the case may require, and this power may be exercised by the Court 
notwithstanding that the appeal is as to part only of the decree and may be exercised in 
favour of all or any of the respondents or parties, although such respondents or parties 
may have filed any appeal or objectian.” 

‘A proviso was added to this by Act EX of 1922 which, however, does not concern 
us. It is necessary however to set out the illustration to the rule which runs 
thus :— 

“A claims a sum of money as due to him from X or Y, and in a suit against both dbtains 
a decree against X, X appeals and A and Y are respondents. The Appellate Court de- 
cidés in favour of X. It hag power to pass a decree against Y.” 

Even a bare reading of O. XLI, r. 33, is sufficient to convince any one that 
the wide wording was intended to empower the appellate Court to make what- 
ever order it thinks fit, not only as between the appellant and the respondent 
but also as between a respondent and a respondent. It empowers the appellate 
Court not only to give or refuse relief to the appellant by allowing or dismis- 
sing the appeal but also to give such other relief to any of the respondents 
as ‘‘the case may require’’. In the present case, if there was no impediment 
in law the High Court could, therefore, though allowing the appeal of the 
State by dismissing the plaintiff’s suits against it, give the plaintiff a decree 
against any or all the other defendants who were parties to the appeal as res- 
pondents. While the very words of the section make this position abundantly 
clear the illustration puts the position beyond argument. 

The High Court appears to have been in no doubt about its power to give 
the plaintiff relief by decreeing the suits against one or more of the other de- 
fendants. But say the learned Judges, ‘‘we do not think it proper to do so 
as the plaintiff could have asked for this relief by filing a cross-objection under 
O, 41 r. 21, C.P.C. but has not done so.” The logic behind this seems to be 
that the cross-objection under O. XLI, r. 22, could be filed only within the 
time as indicated therein and if a respondent who could have filed a cross- 
objection did not do so, is given relief under O. XLI, r. 33, O. XLI, r. 22 is 
likely to become a dead letter. 

The whole argument is based on the assumption that the plaintiff could by 
filing a cross-objection under O. XLI, r. 22, Civil Procedure Code, have challeng- 
ed the trial Court’s decree in so far as it dismissed the suit against the defen- 
dants other than the State. We are not, as at present advised, prepared to agree 
that if a party who could have filed a cross-objection under O. XLI, r. 22 of the 
Code of Civil Procedure has not done so, the Appeal Court can under no 
circumstances give him relief under the provisions of O. XLI, r. 33 of the 
Code. It is, however, not necessary for us to discuss the question further as, 
im our opinion, the assumption made by the High Court that the plaintiff could 
have filed a cross-objection is not justified. 

Whether or not a respondent can seek relief against any other respondent 
by a cross-objection under O. XLI, r. 22, Civil Proceedure Code, was a vexed 
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question in the Indian Courts for a long time. The present O. XLI, r. 22 has 
taken the place of the former s. 561 of the Code of 1882. Indeed, the provision 
as regards raising an objection by a respondent without a separate appeal 
appears even in the Code of 1859 as s. 348. The same provision,in a little 
more detailed form was enacted in the Code of 1877 as s. 561. It was repro- 
duced in the Code of 1882 also as s. 561 with slight amendments in these 
words :— 


` “Any respondent, though he may not have appealed against any part of the decree, 
may upon the hearing not only support the decree on any of the grounds decided against 
him in the Court below, but take any objection to the decree which he could have taken 
by way of appeal, provided he has filed a notice of such objection not less than seven 
days before the date fixed for the hearing of the appeal. 

Such objection shall be in the form of a memorandum, and the provisions of section 
541, so far as they relate to the form and contents of the memorandum of appeal, shall 
apply thereto. 

Unless the respondent files with objection a written acknowledgment from the appel- 
lant or his pleader of having received a copy thereof, the Appellate Court shall cause such 
a copy to be served, as soon as may be after the filing of the objection, on the appellant 
or his pleader, at the expense of the respondent.” 

The question whether a respondent could by way of cross-objection seek re- 
lief against another respondent under these provisions was first raised before 
the Court almost a century ago. Both the Calcutta and the Bombay High 
Courts held in a number of cases that ordinarily it was not open to a respondent 
to seek relief as against a co-respondent by way of objection, though in excep- 
tional cases this could be done. (Vide Burroda Soonduree Dossee v. Nobo 
Gopal Mullick,: Maharajah Tarucknath Roy v. Tuboorunnissa Chawdhrain2, 
Ganesh Pandurang Agte v. Gangadhar Ramakrishna’, and Anwar Jan Bibee 
v. Agmut Alit). These decisions, it is proper to mention, were given under the 
Code of 1859 where s. 348 provided that ‘‘Upon hearing of the appeal, the 
respondent may take any objection to the decision of the lower court which he 
might have taken if he had preferred a separate appeal from such decision.” 
After this section was replaced by s. 561 in the Code of 1877 and the Code of 
1882 the question whether a respondent can file an objection against another 
respondent came up before the Courts several times and the decision remained 
the same. 

The Patna and the Allahabad High Courts also took the view that as a 
general rule the right of a respondent to urge cross-objections should be limited 
to asking relief against the appellant only and it is only where the appeal 
opens up questions which cannot be disposed of properly except by opening up 
matters as between co-respondents that relief against respondents can also be 
sought by way of objections. The Madras High Court took a different view 
in Timmayya v. Lakshmana,® and held that the words of the section were wide 
enough -to cover all objections to any part of the decree and it was open to a 
respondent to seek relief under this section even against another respondent, 
and this view was reiterated by that Court even after the Code of 1908 made 
un important change.in the provision by using the word ‘‘cross-objection’’ in 
place of ‘‘obhjection’’. Ultimately, however, in 1950 a Full Bench of the Madras 
High Court in Venkateswarlu v. Ramamma® considered the question again and 
decided overruling all previous decisions that on a proper construction of the 
language, O. XLI, r. 22 confers only a restricted right on the respondent to pre- 
fer objection to the decree without filing a separate appeal; that such objection 
should, as a general rule, be primarily against the appellant, though in excep- 
tional cases it may incidentally be also directed against the other respondents. 
The Lahore High Court which had earlier followed the former view of the 


1 (1864) W.R. (Gep No.) 284. _ & (1888) LL.R. 7 Mad. 215 (decided in 
2 (1867) 7 W.R. 3 Decr. 1883). 

3 (1869) 8 B.H.C. R. 244, . 6 [1950] Mad. 874, F.B. 

4 Geri) 15 W. R. 26. 
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Madras High Court also decided in Jan Mohamed v. Razdon’ to adopt the 
other view held by the High Courts of Allahabad, Bombay, Calcutta and Patna. 
The Nagpur High Court has also adopted the same view. (Vide Chandiprasad 
v. Jugulkishore®) . , 

In our opinion, the view that has now been accepted by all the High Courts 
that O. XLI, r. 22 permits as a general rule, a respondent to prefer an objec- 
tion directed only against the appelant and it is only in exceptional cases, 
such as where the relief sought against the appellant in such an objection is 
intermixed with the relief granted to the other respondents, so that the relief 
against the appellant cannot be granted without the question being re-opened 
between the objecting respondent and other respondents, that an objection 
under O. XLI, r. 22 can be directed against the other respondents, is correct. 
Whatever may have been the position under the old s. 561, the use of the 
word ‘‘cross-objection’’ in O. XLI, r. 22 expresses unmistakably the intention 
of the Legislature that the objection has to be directed against the appellant. 
As Rajammannar, C.J. said in Venkateswarlu v. Ramamma (p. 889): 

“_..The legislature by describing the objection which could be taken by the respond- 

ent as a ‘cross-objection’ must have deliberately adopted the view of the other High 
Courts. One cannot treat an objection by a respondent in which the appellant has no 
interests as a cross-objection. The appeal is by the appellant against a respondent. The 
cross-objection must be an objection by a respondent against the appellant.” 
We think, with respect, that these observations put the matter clearly and 
correctly. That the Legislature also wanted to give effect to the views held 
by the different High Courts that in exceptional cases as mentioned above an 
objection can be preferred by a respondent against a co-respondent is indi- 
cated by the substitution of the word ‘‘appellant’’ in the third paragraph by 
the words ‘‘the party who may be affected by such objection.’’ 

On the facts of the present case, we have come to the conclusion that it was 
not open to the plaintiff-appellant before the High Court to file any cross-ob- 
jection directed against the other defendants who were co-respondents. The 
High Court was, therefore, wrong in refusing to consider what relief, if any, 
could be granted to the plaintiff under the provisions of O. XLI, r. 33, Civil 
Procedure Code. 

Learned counsel who appeared for the Gondia Municipality in Civil 
Appeal No. 209 of 1961, relied on the decision of the Privy Council in Anath 
Nath v. Dwarka Nath® for his contention that r. 33 could not be rightly used 
in the present case. In that case the plaintiff challenged a revenue sale as 
wholly void for want of jurisdiction and bad for irregularities and further 
contended that the respondent had been guilty of fraud or improper conduct 
to the prejudice of his co-owners in the estate. The trial Court rejected the 
plaintiff’s case that the sale was void for want of jurisdiction and bad for 
irregularities but accepted the other contention and gave the plaintiff a de- 
cree. On ‘appeal, the High Court held that no fraud or improper conduct to- 
wards co-owners in respect of the revenue sale had been proved against res- 
pondent No. 1. The High Court refused to grant any relief to the plaintiff on 
the other ground which had been rejected by the trial Court in the view that 
it was no longer open to the plaintiff who had not filed any cross-objections to the 
decree of the trial Court to maintain that the revenue sale should be set aside 
for want of jurisdiction or irregularity. In accepting this view of the High 
Court the Privy Council observed (p. 91) :— 

“...In their Lordships’ view the case came clearly within the condition imposed by 
the concluding words of sub-r. (1) of R. 22, ‘provided he has filed such objections in the 
Appellate Court, ete, ete? It was contended however that the language of R. 33 of the 
same Order was wide enough to cover the case. Even if their Lordships assume that 
the High Court was not wholly without power to entertain this ground of appeal—an 

7 [1944] A.LR. Lah. 488. 9 [1989] A.I.R. P.C. 86. 

8 [1948] A.LR. Nag. 877. 
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assumption to which they do not commit themselves—they are clearly of opinion that 
Rule 33 could not rightly be used in the present case so as to abrogate the important con- 
dition which prevents an independent appeal from being in effect brought without any 
notice of the grounds of appeal being given to the parties who succeeded in the Court 
below”. 

This decision is of no assistance to the respondents. For the question which 
we have considered here, viz., how far it is open to a respondent to seek relief. 
against a co-respondent by way of cross-objection did not fall for considera- 
tion by the Privy Council. The Privy Council based its decision on the view 
that it was open to the respondent before the High Court to file a cross-objec- 
tion under O. XLI, r. 22 against the appellant and had not to consider the 
question now before us. We think it proper also to point out that the decision 
of the Privy Council in Anath Nath’s case should not be considered as an 
authority for the proposition that the failure to file a cross-objection—where 
such objection could be filed under the law—invariably and necessarily ex- 
cludes the application of O. XLI, r. 33. There their Lordships assumed, with- 
out deciding, that the High Court was not wholly without power to entertain 
the other ground of appeal but in the special circumstances of the case they 
thought that it would not have been right to give relief under the provisions 
of r. 33 to the appellant. 


As the High Court has refused to exercise its powers under O. XLI, r. 33 
of the Code of Civil Procedure on an incorrect view of the law the matter has 
to go back to the High Court. We maintain the High Court’s order in so 
far as it dismisses the suits against the State of Bombay but set aside the order 
in so far as it dismisses the suits against the other defendants and send the 
case back to the High Court in order that it may decide, on an examination of 
the merits of the case, whether relief should be granted to the plaintiff under 
the provisions of O. XLI, r. 33, Civil Procedure ‘Code. Costs incurred in this 
Court will abide the final result in the appeals before the High Court at 
Bombay. 


= . 


Present: Mr. Justice S. K. Das, Mr. Justice A. K. Sarkar and Mr Justice M. Hidayatullah, 


RAIZADA TOPANDAS «v. M/S. GORAKHRAM GOKALCHAND.* 


Bambay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 28, 
29, 29A, 51—Suit filed in Bombay City Civil Court for declaration and injunction 
restraining defendants from entering premises after termination of icence—Defendant 
denying licence and setting up plea of sub-tenancy—Whether Court has jurisdiction 
to entertain suit—Whether in deciding jurisdiction of Court under s. 28, where plain- 
tiff does not admit relationship of landlord and tenant, defendants’ claim to such re- 
lationship decisive. 


The respondents filed a suit in the Bombay City Civil Court asking for a declara- 
tion that the appellants were not entitled to enter into or remain in possession of a 
certain shop in Greater Bombay and for a permanent injunction restraining them 
from entering the shop. The allegations on which the claim to these reliefs were 
based were that the appellants had been granted a licence to use the shop of which 
the respondents were the tenants under the owner and that the appellants were 
wrongfully continuing there inspite of the termination of the licence and were 
thereby preventing the respondents from carrying on their business in the shop. 
The plaint in terms negatived any relationship of landlord and tenant as between 
the parties to the suit. The defence of the appellants to the suit was that the rela- 
tionship between the parties was not that of licensor and licensee but that the shop 
had in fact been sub-let to the appellants and that the agreement between the parties 


*Decided, April 22, 1963. Civil Appeal No. 75 of 1962. 
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had been given the form of a licence only as a cloak to protect the respondents from 
ejectment under the Act by the landlord on the ground of unlawful sub-letting. On 
these averments the appellants took the plea that as the question involved in the 
suit related to the possession of premises as between a landlord and his tenant, the 
Court of Small Causes, Bombay, alone had jurisdiction to try the suit. On the ques- 
tion whether the City Civil Court had jurisdiction to entertain and try the suit:— 

Held, that the City Civil Court had jurisdiction to entertain the suit. 

Per S. K. Das J. and M. Hidayatullah J. Section 28 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, proceeds on the basis that exclusive 
jurisdiction is conferred on certain Courts to decida all questions or claims under 
the Act as to parties, between whom there is or was a relationship of landlord and 
tenant. It does not invest those Courts with exclusive power to try questions of 
title, such as questions as between the rightful owner and a trespasser or a licensee, 
for such questions do not arise under the Act. If, therefore, the plaintiff in his 
plaint does not admit a relation which would attract any of the provisions of the 
Act on which the exclusive jurisdiction given under s. 28 depends, the defendant 
cannot by his plea force the plaintiff to go to a forum where on his averments he 
cannot go. 

Per A. K. Sarkar J. “I do not want to be undersiood as assenting to the propo- 
sition that a reference to the written statement is not at all permissible for deciding 
whether a Court has jurisdiction under the section to deal with claims or questions 
of a certain kind.” 

Govindram Salamatrai v. Dharampal and Jaswantlal v. “Western Comp., India,” 
approved. 

Babulal Bhuramal v. Nandram Shivram,” explained. 
Ananti v. Chhannu,‘ referred to. 


Tue facts are stated at 62 Bombay Law Reporter 126. 


N. C. Chatterjee, with J. B. Dadachanji, O. C. Mathur and Ravinder Narain, 
for the appellants. 
A. V. Viswanatha Nastri, with D. D. Sharma, for the respondents. 


Das J. The only question which arises in this appeal is, whether on 
a proper interpretation of s. 28 of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947 (Bombay Act LVII of 1947) the Court of Small 
Causes, Bombay, had exclusive jurisdiction to deal with the suit out of which 
this appeal has arisen. 

The respondent before us is a partnership firm. It was in possession as a 
tenant of a shop, No. 682/638, at Mulji Jetha Market, Bombay. It instituted 
a suit in the Bombay City Civil Court (to be distinguished from the Court of 
Small Causes, Bombay) in which it asked for (1) a declaration that it was in 
lawful possession of shop No. 582/638 at Mulji Jetha Market, Bombay, and 
‘that the present appellants (who were the defendants in the suit) or their 
family members, servants or agents had no right to enter into or remain in 
possession of the said shop; (2) for an injunction restraining the present ap- 
pellants, their family members, servants and agents from entering into the 
said shop; and (8) for an amount of commission payable to it under an agree- 
ment dated June 23, 1955. The main averments in the plaint were that by 
the aforesaid agreement defendant No. 1, appellant No. 1 before us, appointed 
the respondent as his commission agent for the sale of the appellants’ cloth in 
the shop in question. The agreement was to remain in force for a period of 
four years expiring on June 30, 1959. Pursuant to the agreement, the appel- 
lants, their family members, servants and agents were allowed by the res- 
pondent, to visit the shop only for the purpose of looking after the business of 
commission agency. On the expiry of the agreement the appellants had no 


1 (1951) 58 Bom. L.R. 386. 3 [1959] 8.C.R. 367, 8.0. 60 Bom L.R. 954. 
2 (1958) 61 Bom. L.R. 1087. 4 (1929) LL.B. 52 AN. 601, v.z. 
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further right to enter into the shop and in paras. 10 and 11 of the plaint. the 
respondent-firm alleged that some commission was due to it and further it ask- 
ed the appellants not to disturb the possession and peaceful enjoyment of the 
shop by the respondent; but the appellants, their servants and agents were 
visiting the shop daily and preventing the respondent from having access to 
its various articles such as stock-in-trade, books of account, furniture, fixtures 
ete. On these averments the respondent-firm asked for the reliefs to which we 
have earlier referred. The plaint proceeded on the footing that during the 
period of the agreement the appellants were mere licensees, and after the ex- 
piry of the agreement they were trespassers and had no right to be in the shop. 
The plaint in terms negatives any relationship of landlord and tenant as be- 
` tween the parties to the suit. 

The substantial defence of the appellants was that the respondent-firm had 
sub-let the shop to the appellants at a monthly rent of Rs. 500; but as no sub- 
tenancy could be legally created at the time, without the consent of the land- 
lord, by reason of the provisions of the Act, the respondent-firm with a view 
to safeguard its position in regard to the penal provisions of the Act required 
the appellants to enter into a sham agreement in the shape of a letter dated 
June 30, 1952. The agreement was never acted upon and was intended to be 
a cloak to conceal the true nature of the transaction. The appellants further 
alleged that the agreement dated June 23, 1955, was also not operative between 
the parties, and the true relation between the parties was that of landlord and 
tenant. On these averments in the written statement the appellants took the 
plea that as the question involved in the suit related to the possession of ppe- 
mises as between a landlord and his tenant, the Court of Small Causes, Bom- 
bay, alone had jurisdiction to try the suit. 

On these pleadings a preliminary issue as to jurisdiction was framed by the 
City Civil Court, Bombay and this issue was in these terms: 

‘Whether this court has jurisdiction to entertain and try this-suit?’’ 

The learned Judge of the City Civil Court relying on a decision of this Court in 
Babulal Bhuramal v. Nandram Shivram' decided the preliminary issue in 
favour of the present appellants. He held that in view of the observations of 
the Supreme Court in the aforesaid decision, an earlier decision of the Bombay 
High Court in Govindram Salamatra v. Dharampal? which had taken a dif- 
ferent view was of no assistance to the present respondent, and must be deem- 
ed to have been over-ruled by the Supreme Court decision. We may state here 
that the decision in Govindram Salamatrai had itself over-ruled an earlier de- 
cision of the same Court in Ebrahim Saleji v. Abdulla Alu where Gajendra- 
gadkar J., (as he then was), had taken the view that s. 28 of the Act included 
within its jurisdiction all suits and proceedings where the trial Court had to 
consider all claims or questions arising out of the. Act, and it makes no difference 
whether such claim or question arises from the allegations made in the plaint 
or those made in the written statement. The learned Judge of the City Civil. 
Court accordingly made an order that the plaint be returned to the present 
respondent for presentation to the proper Court. 

An appeal was taken by the present respondent to the High Court of Bom- 
bay from the decision of the learned City Civil Judge. The High Court 
pointed out in its judgment dated October 19, 1959, that the ratio of the deci- 
sion of this Court in Babulal Bhuramal’s case was correctly explained in a 
later decision of the Bombay High Court in Jaswantlal v. “Western Comp., 
India’’4 and on a correct interpretation of s. 28 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, the suit out of which this appeal has 
arisen was not a suit within the exclusive jurisdiction, of the Court of Small 
Causes, Bombay. The High Court said that the decision in Babulal Bhyramal 
did not in effect hold, nor did it justify any interpretation to the effect that 


1 [1959] 8.C.R. 367,8.c. 60 Bom. L.R. 3 (1950) 52 Bom. L.R. 897. 
4 . 4 (1959) 61 Bom. L.R. 1087. 
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s. 28 of the Act made a departure from the general principle that governs the 
question of jurisdiction, which is that jurisdiction at the inception of the suit 
depends on the averments made in the plaint and is not ousted by the defendant 
saying something in his defence. In this respect, the High Court accepted as 
correct the view expressed by Chagla, C. J., in Govindram Salamairai rather 
than the view of Gajendragadkar J., in Ebrahim Salejt. In this view of the 
matter the High Court held that the City Civil Court has jurisdiction to try 
the suit out of which the appeal has arisen. It, therefore, set aside the order 
of the learned City Civil Judge.and directed that it should now dispose of the 
suit in accordance with law. The appellants then asked for special leave to 
appeal to this Court from the judgment and decree of the High Court, and 
having obtained special leave have preferred the present appeal. 

The Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, was 
enacted to amend and consolidate the law relating to the control of rents and 
repairs of certain premises, of rates of hotels and lodging houses, and of evic- 
tions. In Part II of thé Act there are provisions which make rent in excess 
of standard rent illegal, provisions relating to increase of rent, provisions as 
to when a landlord may recover possession, when a sub-tenant becomes a tenant, 
unlawful charges by landlord ete. All these proceed on the footing that there 
is or was, at the inception, a-relation of landlord and tenant between the parties. 
In the same Part occur ss. 28, 29 and 29A. Section 28 which we shall pre- 
sently read deals with jurisdiction of Courts; s. 29 deals with appeals, and 
s. 29-A is a section which saves suits involving title. The particular section 
the interpretation of which is in question before us is s. 28 and we shall read 
only sub-s. (Z) thereof in so far as it is relevant for our purpose. This sub- 
section reads— 

“28. (1) Notwithstanding anything contained in any law and notwithstanding that 
by reason of the amount of the claim or for any othér reason, the suit or proceeding 
would not, but for this provision, be within its jurisdiction, 

(a) in Greater Bombay, the Court of Small Causes, Bombay, 

(aa) ... 

(b) 
shall have jurisdiction to entertain and try any suit or proceeding between a landlord 
and a tenant relating to the recovery of rent or possession of any premises to which any 
of the provisions of this Part apply and ‘to decide any application made under this Act 
and to deal with any claim or question arising out of this Act or any of its provisions 
and subject to the provisions of sub-section (2), no other court shall have jurisdiction 
to entertain any suit, proceeding or application or to deal with such claim or question.” 
Section 29-A also has some relevancy and may be set out here— 


“Nothing contained in section 28 or 29 shall be deemed to bar a party to a suit, 
proceeding or appeal mentioned therein in which a question of title to premises arises 
and is determined, from suing in a competent court to establish his title to such premises.” 
Leaving out what is unnecessary for our purpose s. 28(/) states that notwith- 
standing anything contained in any law and notwithstanding that by reason of 
the amount of the claim or for any other reason, the suit or proceeding would 
not, but for this provision, be within its jurisdiction, the Court of Small Causes 
in Greater Bombay shall have jurisdiction to entertain and try any suit or 
proceeding between a landlord and a tenant relating to the recovery of rent 
or possession of any premises to which any of the provisions of this Part (mean- 
ing thereby Part II) apply and to decide any application made under the Act 
and to deal with any claim or question arising out of the Act or any of its 
provisions and no other Court shall have jurisdiction to entertain any such 
suit, proceeding or application or to deal with any such claim or question. 
It is to be noticed that the operative part of the sub-section refers to two matters 
(a) any suit or proceeding between a landlord and a tenant relating to the 
recovery of rent or possession of any premises to which any of the provisions 
of Part II apply and (b) any application made under the Act or any claim or 
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question arising out of this Act or any of its provisions. What is the true 
effect of sub-s. (/) of s. 28 with regard to the aforesaid two matters? Does 
it mean that if the defendant raises a claim or question as to the existence of 
a relationship of landlord and tenant between him and the plaintiff, the juris- 
diction of the City Civil Court is ousted even though the plaintiff pleads that 
there is no such relationship, and the only Court which has exclusive jurisdic- 
tion to try the suit is the Court of Small Causes, Bombay? That is the ques- 
tion before us. 

In answering this question it is perhaps necessary to refer to the general 
principle which admittedly governs the question of- jurisdiction at the incep- 
tion of suits. This general principle has been well explained in the Full Bench 
decision of the Allahabad High Court, Ananti v. Chhann? and has ‘not been 
disputed before us. It was observed there (pp. 507, 508): 

“The plaintiff chooses his forum and files his suit. If he establishes the correct- 
ness of his facts he will get his relief from the forum chosen. If ... he frames his suit 
in a manner not warranted by the facts, and goes for his relief to a court which can- 
not grant him relief on the true facts, he will have his suit dismissed. Then there will 
be no question of returning the plaint for presentation to the proper court, for the plaint, 
as framed, would not justify the other kind of court to grant him the relief. 

... -If it is found, on a trial on the merits so far as this issue of jurisdiction goes, that 
the facts alleged by the plaintiff are not true and the facts alleged by the defendants are 
true, and that the case is not cognisable by the court, there will be two kinds of orders 
to be passed, If the jurisdiction is only one relating to territorial limits or pecuniary 
limits, the plaint will be ordered to be returned for presentation to the proper court. Tf, 
on the other hand, it is found that, having regard to the nature of the suit, it is not 
cognizable by the class of court to which the court belongs, the plaintifi’s suit will have 
to be dismissed in its entirety.” 

Having regard to the general principle stated above, we think that the view 
taken by the High Court in this case is correct. Section 28 no, doubt gives 
exclusive jurisdiction to the Court of Small Causes to entertain and try a suit 
or proceeding between a landlord and a tenant relating to recovery of rent or 
possession of any premises to which any of the provisions of Part II apply: 
it also gives exclusive jurisdiction to decide any application under the Act and. 
any claim or question arising out of the Act or any of its provisions—all this 
notwithstanding anything contained in any other Jaw. The argument of learn- 
ed counsel for the appellants is that the section in effect states that notwith- 
standing any general principle, all claims or questions under the Act shall be 
tried exclusively by the Courts mentioned in the section, e.g. the Court of 
Small Causes in Greater Bombay, and it does not matter whether the claim 
or question is raised by the plaintiff or the defendant. The argument is plau- 
sible, but appears to us to be untenable on a careful scrutiny. We do not 
think that the section says or intends to say that the plea of the defendant will 
determine or change the forum. It proceeds on the basis that exclusive juris- 
diction is conferred on certain Courts to decide all questions or claims under 
the Act as to parties, between whom there is or was a relationship of landlord 
and tenant. It does not invest those Courts with exclusive power to try ques- 
tions of title, such as questions as between the rightful owner and a trespasser 
or a licensee, for such questions do not arise under the Act. If, therefore, the 
plaintiff in his plaint does not admit a relation which would ‘attract any of 
the provisions of the Act on which the exclusive jurisdiction given under s. 28 
depends, we do not think that the defendant by his plea can force the plaintiff 
to go to a forum where on his averments he cannot go. The interpretation can- 
vassed for by the appellants will give rise to anomalous results; for example, 
the defendant may in every case force the plaintiff to go to the Court of Small 
Causes and secondly, if the Court of Small Causes finds against the defen- 
dant’s plea, the plaint may have to be returned for presentation to the proper 
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Court for a second time. Learned counsel for the appellants has argued in 
the alternative that the Court of Small Causes need not return the plaint a 
second time, for his contention is that that Court has ‘‘exclusive” jurisdiction 
to decide the case whenever a claim is made under the Act even though the 
claim is found to be false on trial. We do not think that this contention can 
be accepted as correct, for to do so would be to hold that the Court of Small 
Causes has exclusive jurisdiction to decide questions of title, which is clearly 
negatived by s, 29-A. Anomalous results may not be a conclusive argument, 
but when one has regard to the provisions in Part II it seems reasonably clear 
that the exclusive jurisdiction conferred by s. 28 is really dependent on an 
existing or previous relationship of landlord and tenant and on claims arising 
under the Act as between such parties. 

Dealing with a similar argument in Govindram Salametrat, Chagla C. J. 
said (p. 388): 

“,..There can be no doubt that when a plaintiff files a suit against a defendant 
alleging that he È his licensee, it is a suit which cannot be entertained and tried by the 
Small Causes Court because it is not a suit between a landlord and a tenant, and judging 
by the plaint no question arises out of the Rent Control Act or any of its provisions 
which would have to be determined on the plaint as it stands... It cannot be suggested 
that the plaintiff should anticipate any defence that might be taken up by the defendant 
that he is a tenant or that the initial jurisdiction whicly the Court had or which the 
Court lacked should be controlled or affected by any subsequent contention that might 
be taken up by the defendant. The jurisdiction of a Court is normally and ordinarily 
to be determined at the time of the inception of a suit. Therefore when a party puts a 
plaint on file, it is at that time that the Court has to consider whether the Court had 
jurisdiction ,to entertain and try that suit or not. But it is argued that although the 
Court might have had jurisdiction when the suit was filed, as soon as the defendant 
raised the contention that he was a tenant the Court ceases to have jurisdiction to try 
that suit and that contention could only be disposed of by the Small Causes Court by 
virtue of the provisions of s. 28. 

Therefore the question that I have to address myself to is whether the question as 

to whether the defendant is a tenant or a licensee is a question which arises out of the 
Act or any of its provisions, Really, this question is not a question that has anything 
. to do with the Act or any of its provisions. It is a question which is collateral and 
which has got to be decided before it could be said that the Act has any application 
at all.” 
We are in agreement with these observations, and we do not think that s. 28 
in its true scope and effect makes a departure from the general principle re- 
ferred to earlier by us. Nor do we think that the right of appeal given by 
s. 29 affects the position in any way. In respect of a decision given by a Court 
exercising jurisdiction under s. 28, an appeal is provided for in certain circum- 
stances under s. 29. This does not mean that s. 28 has the effect contended for 
on behalf of the appellants. 

As to the decision of this Court in Babulal Bhuramal, we do not think that 
it assists the appellants. We consider that the Bombay High Court correctly 
understood it in Jaswantlal v. “Western Comp., India’’. In Babulal Bhura. 
mal’s case the facts were these. A landlord after giving a notice to quit to 
his tenant on December 6, 1947, filed a suit against him in the Court of Small 
Causes, Bombay, joining to the suit two other persons -who were alleged to be 
sub-tenanta ‘of the tenant, The landlord’s case was that the tenancy of his 
tenant was validly terminated and he was entitled to evict his tenant; that 
alleged sub-tenants of the tenant were trespassers who had no right to ‘be on 
the premises., The suit succeeded in the Small Causes Court, the Court hold- 
ing that the sub-tenants were not lawful sub-tenants, the sub-letting by the 
tenant to them being contrary to law. The Small Causes Court, therefore, 
passed a decree against the Pee and the alleged sub-tenants. "Thereafter, 
the tenant as Paes No. 1 and the alleged sub-tenants as plaintiffs Nos. 2 
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and 3 filed a suit against the landlord in, the City Civil Court for a declaration 
that plaintiff No. 1 was a tenant of the defendant and was entitled to protec. 
tion under the Rent Act and that plaintiffs Nos. 2 and 3 were lawful sub-tenants 
of plaintiff No. 1 and were entitled to possession and occupation of the premises 
as sub-tenants thereof. A question was raised in the City Civil Court as to 
whether the City Civil Court had jurisdiction to entertain the suit. The City 
Civil Court held that it had jurisdiction to entertain the suit, but dismissed it 
on merits. In the appeal which was filed in the High Court, the High Court 
dismissed the appeal holding that the City Civil Court had no jurisdiction to 
entertain the suit and, therefore, the suit filed by the plaintiffs in the City 
Civil Court was not maintainable. It was from this decision of the High Court 
that an appeal was filed in the Supreme Court and the question which the 
Supreme Court had to consider was whether the second suit filed by the plain- 
tiffs was within the jurisdiction of the City Civil Court. , It was urged before 
the Supreme Court that the suit was maintainable under s. 29-A of the Bom- 
bay Rent Act which provided that nothing contained in ss. 28 ór 29 should be 
deemed to bar a party to a suit, proceeding or appeal mentioned therein in 
which a question of title to premises arises and is determined, from suing in 
a competent Court to establish his title to such premises. The Supreme Court 
held that a suit which was competent to establish title under s. 29-A was a suit 
to establish title de hors the Bombay Rent Act and not a suit which sought to 
establish title which required to be established under the Rent Act itself. It is 
obvious that in the suit before the Court: of Small Causes, it was open to the 
tenant to claim protection under the Act and by: reason of s. 28 no other Court 
had jurisdiction to try that claim; therefore, the Supreme Court held that 
s. 28 barred the second suit and s. 29-A did not save it, because it only saved a 
suit to establish title de hors the Act. The observations made in that decision 
on bana the present appellants rely were these (p. 374): 

..Do the provisions of s. 28 cover a case where in a suit one party alleges that 

he is “the landlord and denies that the other is his tenant or vice versa and the relef 
asked for in the suit is in the nature of a claim which arises out of the Act or any of 
its provisions? The answer must be in the affirmative on a reasonable interpretation 
of s. 28.” 
We agree with the High Court that these observations merely show this that 
in order to decide whether a suit comes within the purview of s. 28 what must 
be considered is what the suit as framed in substance is and what the relief 
claimed therein is. If the suit as framed is by a landlord or a tenant and the 
relief asked for is in the nature of claim which arises out of the Act or any of 
its provisions, then only and not otherwise will it be covered by s. 28. The 
High Court has rightly said (p. 1092): 

“ '..A sult which is essentially one between the landlord and tenant does not cease 
to be such a suit merely because the defendant denies the claim of the plaintiff. In the 
same way, a suit which is not between the landlord and tenant and in which judging 
by the plaint no claim or question arises out of the Rent Act or any of its provisions 
does not become a suit covered by the provisions of s. 28 of the Act as soon as the defen- 
dant raises a contention that he is a tenant.” 

For the reasons given above, we hold that the City Civil Court had jurisdiction 
to entertain the suit and the High Court eorrectly came to that conclusion. 
Therefore, the appeal fails and is dismissed with costs, 


_ Sargar J. I agree that this appeal fails. 


~The City Civil Court, Bombay, held that in view of s. 28 of the Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947, it had no jurisdiction 
to entertain and try the suit which the respondent had filed against the ap- 
pellants in that Court and directed the plaint to be returned to the respondent 
for being filed in the proper Court indicated by that section, namely, the Court 
of Small Causes, Bombay. The City Civil Court had tried the question as a 
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preliminary issue in the suit. There wasan appeal to the High Court of Bom- 
bay from this decision and the High Court took a contrary view holding that 
the City Civil Court’s jurisdiction to entertain and try the suit had not been 
taken away by s. 28 of the Act. The matter is now before this Court in further 
appeal. 

The suit asked for a declaration that the appellants were not entitled to 
enter into or remain in possession of a certain shop in Greater Bombay and for 
a permanent injunction restraining them from entering the shop. The allega- 
tions on which the claim to these reliefs was based were that the appellants had 
been granted a licence to use the shop of which the respondent was the tenant 
under the owner and that the appellants were wrongfully continuing there in- 
spite of the termination of the licence and were thereby preventing the respon- 
dent from carrying on its business in the shop. The suit, therefore, was by a 
licensor against a licensee for certain reliefs based on the termination of the 
licence. 

The defence of the appellants to this suit was that the relationship between 
the parties was not that of licensor and licensee but that the shop had in fact 
been sub-let to appellant No. 1 and that the agreement between the parties had 
been given the form of a licence only as a cloak to protect the respondent from 
ejectment under the Act by its landlord on the ground of unlawful sub-letting. 
The appellants contended that as they were really tenants, their landlord, the 
respondent, was not entitlèd to remove them from possession in view of the 
provisions ‘of the Act. 

The question is, how far the suit is affected by s. 28 of the Act. I proceed 
now to set out the terms of that section omitting the unnecessary portions. 

S. 28. (1) “Notwithstanding anything contained in any law... 

(a) in Greater Bombay, the Court of Small Causes, Bombay,... 
shall have jurisdiction to entertain and try any suit or proceeding between a landlord 
and a tenant relating to the recovery of rent or possession of any premises to which. 
any of the provisions of this Part apply and to decide any application made under this 
Act and to deal with any claim or question arising out of its provisions and..... no 
other court shall have jurisdiction to entertain any such suit, proceeding or application 
or to deal with such claim or question.” 

The section deals with three different kinds of matters; namely, (1) suits or 
proceedings between a landlord and a tenant relating to the recovery of rent 
or recovery of possession of premises, (2) an application made under the Act 
‘and (3) a claim or question arising out of the Act or any of its provisions. It 
provides that no Court except the Court of Small Causes, so far as properties 
in Greater Bombay are concerned, shall have jurisdiction to entertain and try 
any suit or proceedings or to decide any application or lastly to deal with any 
claim or question of any of the said three kinds mentioned in it. 

I think it is fairly clear that the suit of the respondent does not fall within 
the first two kinds of matters contemplated by the section mentioned in the 
preceding paragraph and I did not understand learned counsel for the appel- 
lants to contend to the contrary. The suit obviously does not come within the 
second kind for that consists of applications under the Act only and a suit is, 
of course, not an ‘‘application’’. Turning now to the first kind, it has to be 
observed that it deals with two varieties of suits between landlord and tenant, 
namely, a suit for rent and a suit for possession of premises. Obviously the 
respondent’s suit is not a suit for rent for no rent is claimed at all. Nor do 
I think it possible to say.that the suit is one between a landlord and a tenant 
for recovery of possession of premises. I suppose whether a suit is of this kind 
-or not will have to be decided by the frame of the suit, that is by. reference to 
the plaint, for the suit is by the plaintiff and it must be as he has decided it 
shall be. Admittedly the plaint that the respondent filed does not show that 
the Suit filed by it is between landlord and tenant nor does it contain any claim 
for recovery of ‘possession of premises. 

B.L.R.—8 
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That brings me to the third class of matters mentioned in the section, 
namely, claims and questions arising out of the Act. The section provides that 
no Court other than a Court of Small Causes shall have jurisdiction to deal 
with any claim or question arising under the Act concerning properties in 
Greater Bombay. It is important to note here that this part of the section does 
not purport to affect any Court’s jurisdiction to entertain and try a suit but it 
only prevents a Court from dealing with certain claims or questions. There- 
fore, a Court may try a suit in so far as it does not thereby have to deal with 
a claim or question arising out of the Act. If the other claims and questions 
arising in the suit cannot be tried without dealing with a claim or question 
arising out of the Act, then of course, the practical result would be to prevent 
the Court from trying the suit at all. 

Therefore, it seems to me that the real question in this case is whether the 
City Civil Court had no jurisdiction to try the respondent’s suit as a whole 
or in part because it would thereby be dealing with a claim or question arising 
under the Act. Does the decision of the suit then require any claim or ques- 
tion arising out of the Act to be dealt with? If it does not, the City Civil 
Court would be absolutely free to try the suit. 

Now, if one considers the plaint only, then of course it is clear that the pre- 
sent suit raises no claim or question arising out of the Act. But it is said by 
the appellants that the defence raises such a claim or question. The respon- 
dent answers that the section contemplates claims or questions raised by the 
plaint only, for the section determines the jurisdiction of a Court to entertain 
and try a suit and this must be done when the suit is instituted and, therefore, 
it is irrelevant to consider what questions the defence raises. 

I think it unnecessary to decide the dispute whether it is permissible under 
the section to look at the defence for ascertaining whether a claim or question 
under the Act arises in the suit. As at present advised, I do not want to be 
understood as assenting to the proposition that a reference to the written state- 
ment is not at all permissible for deciding whether a Court has jurisdiction 
under the section to deal with claims or questions of a certain kind. It is im- . 
portant to remember that the question now is whether a Court has jurisdiction 
to deal with a claim or question and not whether a Court has jurisdiction to 
entertain a suit. 

I think it unnecessary to decide the dispute because in my view even the de- 
fence in the present case does not raise any claim or question under the Act. 
The defence really is that the appellants are not licensees. No doubt the ap- 
pellants have gone on to say that they are sub-tenants but they say that only 
to show why they are not licensees; apart from that it is irrelevant to enquire 
whether they are sub-tenants or not. I think the defence is only one of a 
traverse; it is that the appellants are not licensees as the plaint alleges, That 
being so, the only question that the suit involves is whether the appellants are 
licensees of the shop. If they are not licensees, then the suit must fail. No 
other question would fall for decision. Quite clearly, a question whether a 
defendant is a licensee or not, is not a question nor is it a claim arising out 
of the Act. 

Assume, however, that the defence by contending that the appellants are not 
licensees as they are sub-tenants, also raises the question whether the appellants 
are sub-tenants. Even so, it does not seem to me that that is a question or 
claim arising out of the Act. The Act does not create any tenancy. That has 
to be created by a contract. The question whether the appellants are sub-ten- 
ants, that is to say, tenants of a certain kind, is really a question whether a 
contract of tenancy was made between-the appellants and the respondent. That 
question is not one arising out of the Act for the Act says nothing as to the 
creation of a tenancy and is only concerned with the regulation of the relations 
between a landlord and tenant in a tenancy the existence of which is otherwise 
brought ahout. 

The appellants no doubt say that the respondent cannot evict them ‘because 
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they are tenants whose right to possession is protected by the Act. They say 
that, therefore, a question arises whether they are entitled to remain in posses- 
sion as sub-tenants by virtue of the provisions of the Act and without the deci- 
sion of that question the respondent’s suit cannot be decided. I am entirely 
unable to see that such a question arises in the suit or that it cannot be decided 
without a decision of that question. As soon as it is held that the appellants’ 
are licensees, the suit has to be decreed. When it is so held it has also been neces- 
sarily held that the appellants are not tenants, and,-therefore, no further question 
as to rights of tenants under the Act falls to be decided. If, however, it is held 
that the appellants are not licensees but tenants on that ground alone the 
suit has to be dismissed for the claim is not based on any ground other than, that 
the appellants are licensees whose licence has expired. It would not in such an 
eventuality be necessary further to consider whether the appellants who have been 
found to be tenants, are entitled to protection from eviction under the Act for 
the suit involves no claim whatever for ejectment of the appellants considered as 
tenants. No question, therefore, can possibly arise in the suit as to whether the 
appellants are entitled to be in possession as tenants by virtue of rights created 
by the Act. Looking at the matter from whatever point of view I do, I am 
wholly unable to think that the decision of any question or claim arising out of 
the Act is necessary for deciding the suit. 

Learned counsel for the appellants referred to Babulal Bhuramal v. Nandram 
Shivram? in support of the proposition that the claim or question arising out of 
the Act mentioned in the section may be one where only the defence gives rise to 
it, I find it wholly unnecessary to discuss whether this case supports that propo- 
sition for, as I have said, in the case in hand, even the defence of the appellants 
does not raise any such claim or question, 

I think it right before concluding to refer to s. 51 of the Act under which re- 
ference to suits and proceedings in the Act are to include reference to proceed- 
ings under Chapter VII of the Presidency Small Causes Court Act contemplates 
proceedings for the recovery of possession of premises from licensees after the 
termination of licences in certain cases. Whether the present case is of that type 
or not is not known. If it is of that type, then it may be that the City Civil 
Court would have no jurisdiction to deal with it and only the Court of Small 
Causes would have jurisdiction to do so in view of s. 28. As however no argu- 
ment was advanced by counsel for the appellants on the basis of s. 51 nor the 
facts necessary for its application appear on the record, I do not feel called upon 
to express any opinion on the matter. I only draw attention to'it to show that if 
the question does arise that has not been argued nor decided in this case. I 
think it also right to point out that it may be a moot question whether the appel- 
lants, having on their own statement entered into an agreement to defraud, in 
a manner of speaking, the superior landlord of his rights arising under the Act 
from an unlawful sub-letting, can be permitted to say that the real transaction 
between them and the respondent was a sub-tenancy. 

For these reasons I concur in the order proposed by my brother Das J. 


Appeal dismissed. 


1 [1959] S.C.R. 367, s.o. 60 Bom. L.R.954. 
\ s 
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Present: The Hon’ble Mr. B. P. Sinha, Chief Justice, Mr. Justice P. B. Gajendragadkar, 
Mr. Justice K. N. Wanchoo, Mr. Justice K. C. Das Gupta and Mr. Justice J. C. Shah. 


THE CORPORATION OF THE CITY OF NAGPUR 
v. 


THE NAGPUR HANDLOOM CLOTH MARKET CO. LTD.* 


City of Nagpur Corporation Act (II of 1950), Secs. 114, 5(7)-—C. P. and Berar Municipali- 
ties Act (II of 1922)—Rule 10(a) framed under’ Act relating to conservancy tax and, 
water rate whether applies only to residential building—Whether rule applies to every 
part of building occupied by person or group of persons. 


Rule 10(a) of the rules framed under the C. P. and Berar Municipalities Act, 1922t, 
‘applies to buildings occupied for non-residential as well as residential purposes, 
and to every part ofa building occupied by a person or as a group of persons having 
a separate source of income, whether the occupation is for residential or non-resi- 
dential purposes and such person or group of persons would be liable to pay the 
conservancy tax and water rate. 


G. 8. Pathak, with S. M. Hajarnavis, O. C. Mathur, J. B. Dadachanji and 
Ravinder Narain, for the appellant. 

M. C. Setalvad, Attorney-General for India, with M. N. Phadke and Naumit 
Lal, for the respondents. 


Smas J. The Nagpur Handloom Cloth Market Company Ltd.—hereinafter 
called ‘the Company’—constructed on certain plots owned by it, two houses 
—each house consisting of a ground floor, intended to be used as shops and 
an upper floor intended to be used for residential purposes. For the use of 
the occupants of the shops, 20 flush lavatories with underground sewers con- 
nected with the drainage system of the Nagpur Corporation were constructed 
by the Company. The Corporation of Nagpur had also erected a municipal 
public water Standard within 200 yards of the houses. Among the taxes 
levied by the Municipal Corporation under s. 114 of the City of Nagpur 
Corporation Act, 1948—hereimafter called ‘the, Act’—were the conservancy 
tax and the water-rate which under the rules applicable thereto were leviable 
as rates on the annual letting value of buildings and lands within the Cor- 
poration areas. It is common ground that the shops which in the aggregate 
number 201, are occupied by ‘shop-keepers under a scheme under which on 
payment of stipulated amounts, the occupants will be full owners of the shops, 
and on the liability of all the occupants being discharged the Company will 
be dissolved. However the scheme under which this arrangement was made 
has not been placed before us and it is not possible on the material before us 
to ascertain what the true relation between the shop-keepers and the Com- 
pany is. 

For the year 1953-54 the Corporation of Nagpur proposed to assess the 
shop-keepers numbering one hundred and fifty five who occupied the shops 
built by the Company to private conservancy tax, water rate and property tax 
on each shop as a separate unit of assessment, and assessment notices in that 
behalf were issued to the Managing. Director of the Company on September 
26, 1953. The Company requested the Corporation by letter dated Septem- 
ber 30, 1958, that the assessment notices be served on the ‘individual shop- 
keepers of the respective shops regarding the assessment made by the Corpora- 
tion ’. The Corporation thereupon served the individual shop-keepers with 
notices of assessment. 120 out of 155 shop-keepers served with the notices of 
assessment preferred objections submitting inter alia that the taxes could be 
assessed only on the Company. These objections were heard before the Ob- 


"Decided, December 7, 1962. Civil Appeal Nagpur Corporation Act, 1948, and applied to 
No. 288 of 1960, assessment of liability to conservancy tax 
tThese rules remained in force after the and water rate as if the rules were framed 
C.P. & Berar Municipalities Act, 1922, was under the latter Act. 
repealed by viture of s. 8(2) of the City of. , f 
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jection Officer appointed by the Corporation. The Managing Director of the 
Company and a representative of the shop-keepers submitted their respective 
eases on behalf of the Company and the shop-keepers. By his order dated 
April 19, 1954, the Objection Officer held that the Company be treated as 
owner of the houses and the shop-keepers as occupants and that demand for 
tax be ‘primarily -made from the occupants’. No proceedings challenging this 
order were initiated by the shop-keepers or the Company and the assessment 
list was authenticated ‘as required by the relevant rules. The Corporation 
thereafter served demand notices upon the shop-keepers calling upon them to 
pay the taxes due by them pursuant to the assessment list. 

On December 16, 1954, some of the occupants appealed to the Chief Exe- 
cutive Officer under s. 387 of the Act challenging the validity of the assess- 
ment. The Deputy Chief Executive Officer rejected the appeals against the 
order passed by the Objection Officer to the Chief Executive Officer as incom- 
petent and observed that in any event the appeals which were hot presented 
within the period of limitation prescribed by s. 379 of the Act, were barred. 
The shop-keepers and the Company preferred separate appeals to the District 
Judge, Nagpur, against the order of the Objection Officer. The District 
Judge by his order dated October 28, 1955, held that the appeals were barred 
by the law of limitation and the appellants before him had made out no ground 
for condonation of delay. The shop-keepers again moved the Chief Executive 
Officer to reconsider the order of assessment of tax. That Officer by his order 
dated April 18, 1956, held that even though the order passed by the Deputy 
Chief Executive Officer dismissing ‘the previously filed appeals’ as not main- 
tainable, and observing that the proper remedy of the shop-keepers and the 
Company aggrieved was an appeal under s. 180 of the Act was erroneous, the 
appeals before him being barred by the law of limitation, he was unable to 
grant any redress to the appellants. The Chief Executive Officer also opined 
that the houses having been divided into separate shops and allotted to the 
Company’ s shareholders who carried on their business independently and each 
such allottée having a separate source of income within the meaning of r. 10(a) 
of the assessment rules, the Objection Officer was right in holding that each 
shop be treated as an ‘independent unit, and be separately assessed for con- 
servancy cess and water rate. 

Nearly “two years thereafter the Company and one Sitaram—one of the 
shop-keepers—preferred a writ petition in the High Court of Bombay at 
Nagpur for writs of certiorari quashing the order of demand dated February 
19, 1958, and also bills for the assessment years 1956-57 and 1957-58 and for 
a writ of mandamus prohibiting the Corporation from applying the provisions 
of r. 10(a@) for purposes of conservancy tax and water rate, and directing the 
Corporation not to treat the individual shops on the ground floor of the two 
houses as separate units of assessment for purposes of conservancy tax and 
water rate. The High Court held that r. 10(a) of the assessment rules applied 
only to residential houses and not to houses occupied for non-residential pur- 
poses and, therefore, separate assessment of the shops in the occupation of 
the shop-keepers was, under the provisions of the Act, read with the relevant 
rules, invalid. The High Court accordingly allowed the petition and quashed 
the notice of demand dated February 19, 1958, made by the Corporation for 
levy of tax. The Corporation has, with special leave, appealed to this Court. 

Three principal contentions are raised by counsel for the Corporation in 
support of the appeal :— 

(1) That under the Act there are three distinct stages dealing with the 
liability of tax-payers to pay tax-imposition of tax authorised by a statute 
according to the procedure prescribed in that behalf; assessment or levy of 
tax according to the provisions of the statute and the rules framed thereunder; 
and collection of tax. Hach stage being self-contained, if no objection is made 
to assessment as prescribed by the statute and the rules made thereunder and 
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in the manner provided in that behalf, in a proceeding for recovery of tax, 
the validity of the assessment cannot be challenged. 

(2) The objection raised by the Company was only against the demand 
and not against the assessment, and that in any event there was gross delay 
in the commencement of proceedings in the High Court for obtaining relief by 
an application for writ, and on that account the Company had disentitled it- 
self to relief. 

(3) That even on the merits the interpretation placed by the High Court 
upon r. 10(a) of the assessment rules was erroneous and therefore each occu- 
pant of the shops whose name was entered in the assessment list as framed 
was liable to pay the conservancy tax and the water rate in respect of the 
shop in his occupation. 

Part IV of the Act deals with taxation i.e. imposition, assessment and re- 
covery of taxes. Sections 114 and 115 set out the taxes which the Corporation 
is obliged to impose or may impose and the procedure in that behalf. Sections 
116 to 140 deal with the assessment of property tax and as. 154 to 169 deal 
with recovery of taxes. Section 130 provides for a right of appeal to the 
District Court against a dispute as to the liability of any land or building to 
assessment of property tax or as to the basis or principle of assessment of pro- 
perty tax. Section 164 provides for an appeal against a notice of demand 
for tax due under sub-s. (J) of s. 155. This appeal lies to a Magistrate by 
whom under the direction of the District Magistrate such class of cases is to 
be tried. A general right of appeal is granted by s. 387. Any person aggriev- 
ed by an order passed under the Act or under any rule or bye-law made thers- 
under failing to obtain redress may appeal to any Corporation Officer appoint- 
ed by the Chief Executive Officer to hear such appeals, or failing such appoint- 
ment, to the Chief Executive Officer. 

The procedure for assessment of conservancy tax and water rate is pres- 
eribed not by the provisions of the Act, but by the rules framed under the 
C.P. & Berar Municipalities Act of 1922 which by virtue of s. 3(2) of the 
Act are to be deemed to have been made under the provisions of the Corpora- 
tion Act of 1948. The procedure for recovery is, however, governed by the 
provisions of ss. 154 to 167 of the Act. The subject of taxation in the matter 
of conservancy tax and water rate is, therefore, found distributed in the Act 
and the Rules under three heads of imposition, assessment and recovery of 
taxes. 

For the purpose of the present case it is unnecessary to express any opinion 
on the plea raised by Mr. Pathak for the Corporation that the tax-payer can- 
not challenge the correctness of an’ order of assessment, in a proceeding for 
recovery of tax, though it may appear that under the analogous provisions 
contained in the Bombay District Municipal Act III of 1901 and the Bombay 
Municipal Boroughs Act, XVIII of 1925, in an appeal against a notice of 
demand to a Magistrate the correctness or propriety of the assessment may be 
challenged. See Muntcipal Borough of Ahmedabad v. The Aryodaya Ginning 
and Manufacturing Co., Lid.’ and Ankleshwar Municipality v. Chhotalal?. 

There has undoubtedly been great delay in moving the High Court by a 
petition under art. 226 of the Constitution. The order of the Objection Officer 
was made on April 19, 1954, and the appeal against that order was dismissed 
on April 22, 1955. Even the second order by the Chief Executive Officer was 
made on April 18, 1956, and for nearly two years thereafter no proceeding 
‘was commenced in the High Court challenging the validity of that order. The 
High Court was, however, of the view that because the Chief Executive Officer 
in the first instance held that the appeal filed before him was not competent 
and tlie remedy of the tax payer was to move the District Court under s. 130 
of the Act and that in the appeal preferred in the year 1956 he held that the 
appeal was maintainable and dismissed it on the merits while observing that it 
was barred, by limitation, there was some ground for not regarding the shop- 
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keepers and the Company as guilty of laches. The High Court also observed 
that after the order passed by the Chief Executive Officer in 1956 the Cor- 
poration was moved by an application under s. 148 of the Act, and since the 
decision of the Corporation on the application, the petition was filed without 
delay.’ This ground may appear to us inadequate, but the High Court has 
exercised its discretion in holding that the petition notwithstanding the delay 
should be entertained and we are unable in a matter essentially of discretion 
to set aside the judgment of the High Court on this ground alone, especially 
when the petitioners have claimed relief not only in respect of the assessment 
for the year 1953-54 but also in respect of assessment of tax for the years 
1956-57 and 1957-58. 


The question that falls then to be determined is about the true interpreta- 
tion of r. 10(a) of the assessment rules relating to the conservancy tax and 
water rate. Section 114 of the Act requires the Corporation to levy, amongst 
others, a property tax, a latrine or conservancy tax payable by the occupier 
or owner upon private latrines, privies or cesspools or upon premises or com- 
pounds cleansed by Corporation agency and a water rate where water is sup- 
plied by the Corporation. For assessment of the property tax, machinery is 
prescribed in the Act itself, but no such machinery is prescribed in the Act 
in respect of the conservancy tax and water rate. Under the C.P. & Berar 
Municipalities Act, II of 1922, by s. 66 various taxes could be imposed by the 
Municipalities governed thereby (and the Municipality of Nagpur was govern- 
ed by that Act) and latrine or conservancy tax and water rate were two out 
ofethe many taxes leviable. By s. 71 of the Act of 1922 power was conferred 
upon the State Government to make rules under the Act, inter alia, regulating 
the assessment of tax. In exercise of the powers the Government of Madhya 
Pradesh framed diverse sets of rules dealing with assessment, levy and collec- 
tion of taxes. Rules were made on August 19, 1941, declaring liability of 
buildings and lands for conservancy tax in respect of private latrines, and 
r. 2 thereof, in so far as it is material, provided that— 

“2, There shall be imposed— 

(i) ... 

(H) on every building or land to which a private latrine, privy or cesspool is attached 
or any resident whereof uses a private latrine, privy of cesspool, which is either cleansed 
by municipal agency or is connected with the municipal underground sewer, or the pre- 
mises or compounds of which are cleansed by municipal agency, a tax payable by the 
owner under section 66(1)(h) according to the following scale on its gross annual letting 
value:” 

A similar set of rules in respect of water rate came to be promulgated on 
September 28, 1949. It was provided by r. 1 in so far as it is material, that— 

“1. There shall be imposed— 

(1)(a) ... 

(b) On every building or land which has no private supply from municipal service 
pipes or the resident thereof does not use water from such supply ahd which is situated 
within 200 yards from public water standard or a service pipe, a tax leviable from the 
owners or occupiers under section 66(1)(k). according to the following scales on its gross 
annual letting value:” 

In 1941 rules were made for assessment of conservancy tax. The tax was 
to be levied on the gross annual Jetting value of the building. By r. 5 it was 
provided that on the completion of the assessment, notices shall be given to 
the persons affected by the preparation of the assessment list. Any person 
affected by the entries in the list was by r. 6 entitled to file objections against 
assessment or valuation or both as shown in the register at any time within 
thirty days of the publication or service. This rule also provided for afford- 
ing a hearing to the objectors. Rule 8 provided that after the objections 
under r. 6 had been disposed of and all consequential amendments were made 
in the assessment list it shall be authenticated and the register shall be valid 
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from the date of the authentication and shall continue to be valid until the 

beginning of the half-year next following the authentication of a new register. 

Rule 10(a) provided: 

i “Where more than one family having separate sources of income, occupy separate 
portions of the same building or range of buildings, each of such portion shall be deemed 

a building under these rules and assessed according to its gross annual letting value ag 

determined in accordance with rule 1.” 

Clause (b) provided: 


“The Committee may, at a special meeting if it thinks fit assess the tax on such 
building on the aggregate gross annual letting value of all the portions instead of assess- 
ing each portion separately.” 

Clause (c) provided: 


‘Detached building, even when occupied by the same person or family, shall, where 

any road or pathway over which the public have a right of way, or any land belonging 
to any other person separate them from one another, be separately assessed as independent 
units.” 
Similar rules were made in respect of the assessment list for water rate. The 
water rate was also to be imposed as a rate on the gross annual letting value 
and provisions of r. 10 (a), (b) and (c) were in terms identical with the 
assessment rules framed in respect of the conservancy tax assessment and for 
the sake of brevity we will only refer to assessment rules relating to conser- 
vaney tax. These rules remained in force even after the C.P. & Berar Muni- 
ċipalities Act, 1922, was repealed by virtue of s. 3(2) of the Act of 1948, and 
applied to assessment of liability to conservancy tax and water rate as if fhe 
rules were framed, under the latter Act. 

‘Building’ is- defined in the Act by s. 5(7) as including ‘‘a house, outhouse, 
stable, hut, shed or other enclosure, whether used as a human dwelling or 
otherwise and shall include verandahs, fixed platforms, plinths, door-steps, 
walls and the like.’’? The definition is an inclusive definition, and contains 
inherent indication that a part of a building would be a building for the pur- 
poses of imposition of liability to pay rates, and assessment of such liability. 
It is manifest that under the scheme of the Act read with the rules, conser- 
vancy tax and water rate are to be levied as rates on the gross annual letting 
value and a rate can only be levied from a person in respect of the tenement 
or premises: occupied as an independent -unit. The assessment rules 
provide for levy of rate on the gross annual letting value of the 
building, and inasmuch as the expression ‘building’ according to the de- 
finition given in s. 5(7) of the Act would imelude a part of a building, the 
Corporation is competent to frame a list in respect of several tenements oceu- 
pied by different persons treating each tenement as a separate building for 
levy of tax. That is implicit in r. 10(6) and also in r. 10(c) of the asssess- 
ment rules. 

By the rules, liability to pay conservancy tax and water rate is imposed 
in respect of a building provided certain conditions specified in the rule are 
fulfilled, and this liability arises whether the building is used for residential 
purposes or non-residential purposes. Rule 10(a) also clearly authorises the 
Corporation to levy water rate and the conservancy tax in respect of separate 
tenements occupied by different persons as if each such tenement is a build- 
ing. In the view of the High Court use of the expression ‘family’ in r. 10(a) 
indicated that the rule did not apply to buildings occupied for non-residential 
purposes. But by the rules imposing the conservancy tax and the water rate, 
all buildings to which are attached latrines cleansed by municipal agency and 
all buildings which are connected with the water distribution system, or which 
are situate within the prescribed distance of water standards, are liable to pay 
the conservancy tax and the water rate irrespective of the ‘nature of the use 
to which the building is put. It is implicit in the view of the High Court that 
a building occupied for non-residential] use can be taxed as one unit, even if 
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the building is occupied by tenants or licencees, carrying on their separate or 
individual trades or businesses. But this view does not appear to be sup- 
ported by the scheme of the Act and rules. If a building is partly occupied 
for residential and partly for non-residential purposes the portions occupied 
for residential purposes would, in the view of the High Court, be regarded as 
separate buildings and each occupant having a separate source of income 
would be liable to pay conservancy tax and water rate but the portions occu- 
pied for non-residential purposes would not be regarded as separate buildings. 
The High Court reached its conclusion that r. 10(a@) did not apply to portions 
of buildings when they were occupied for non-residential purposes merely be- 
cause of the use of the expression ‘family’ in the rule. But the expression 
‘family’ has, according to the context in which it occurs, a variable connota- 
tion. It does not in the setting of the rules postulate the existence of relation- 
ship either of blood or by marriage between the persons residing in the tene- 
ment. Even a single person may be regarded as a family, and a master and 
servant would also be so regarded. The word ‘occupy’ used in r. 10(a) is not 
restricted either expressly or by anything contained in the context of the rule 
suggesting that the occupation is to be only for residential purposes, and in 
the absence of any such implication the rule must be deemed to be of general 
application i.e. it applies to uses non-residential as well as residential. The 
expression ‘family’ must, therefore, take colour from the expression ‘occupy’ 
used in the same rule. In our view ihe expression ‘family’ in the context 
in which it occurs, means no more than a person or a group of persons. 

Mr. Pathak appearing on behalf of the Corporation submitted that there 
was a drafting error in r. 10(@), and as a matter of interpretation the Court 
would be justified in reading the expression ‘family’ in that rule as meaning 
‘family or person’—which is the expression used in r. 10(c). He submits 
that r. 10(@) and r. 10(c) deal with the same subject-matter and, therefore, 
the Court would be justified in holding that the expression ‘one family” used 
in r. 10(a@) and the expression ‘person or family’ in r. 10(c) must have the 
same meaning. Prima facie, there is substance in this contention, but we do 
not think it necessary to base our decision on that ground. In our view the 
expression ‘family’ has not a restricted meaning as suggested by the High 
Court, and under the rules imposing liability to pay conservancy tax and 
water rate liability is imposed upon every building, which expression includes 
a part of a building occupied as an independent unit irrespective of the nature 
of the user. The learned Attorney General appearing on behalf of the Com- 
pany submitted that under the Corporation Act the owner and not the occu- 
pier is liable for the conservancy tax and water rate and, therefore, separate 
assessments of different units occupied by the shop-keepers could not be made. 
This plea was-not raised in the High Court. Even apart from this infirmity, 
there is no substance in the plea. Under s. 114 of the Act a latrine or con- 
servancy tax payable by the occupier or the owner may be imposed. Similarly 
water rate may be imposed, when water is supplied by the Corporation. By 
the rules framed under s. 71 of the C.P. and Berar Municipalities Act of 1922, 
and continued under the Act of 1948 liability imposed for payment of the con- 
servancy tax and the assessment rules, is not restricted to owners only. By 
r. 4 of the assessment rules the Corporation is required to prepare an assess- 
ment list containing the names of the persons liable to pay the tax. The 
assessment rules, therefore, clearly indicate that the occupier of the premises 
may be rendered liable to pay the conservancy tax and the water rate. Sec- 
tion 165 of the Act makes all sums due from any person in respect of taxes 
on any land or building, a first charge upon the said land or building and 
upon any movable property found within or upon such land or building and 
belonging to the said person, provided that no arrears of any such tax shall 
be recoverable from any occupier who is not the owner, if such arrears are for 
a period during which the occupier was not in occupation. It is, implicit in 
s. 165 that an occupier of the premises may he liable to pay the tax even 
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though he is not the owner. It is also necessary to point out that the scheme 
under which the shop-keepers are occupying the premises has not been pro- 
duced. before this Court. It is admitted, however, that the shop-keepers will 
be owners of the permises occupied by them as soon as the amounts which they 
have agreed to pay are fully paid and their liability discharged. The Com- 
pany treated the shop-keepers as owners (vide their letter dated September 
30, 1953). Manifestly they have a substantial interest in the tenements in 
their occupation and it would be difficult not to call them owners for pur- 
poses of municipal taxation. According to the definition in s. P) of the 
ao Somar" 

..when used with reference to any land or building includes the person for the 
time ae receiving the rent of the Jand or building or any part of the land or building 
whether on his own account or as agent or trustee for any person or society or for any 
religious or charitable purpose, or as a receiver who would receive such rent if the land, 
building or part thereof were let to a tenant;” 

There is nothing on the record to show that the shop-keepers would not be 
entitled to let out the premises in their occupation and if they can they would 
be regarded as owners within the meaning of cl. (37) of s. 5. 

In our view, therefore, the High Court was in error in holding that r. 10(a) 
applied only to buildings occupied for residential purposes. The rule, in our 
judgment, applies to.buildings occupied for non-residential as well as residen- 
tial purposes, and to every part of a building occupied by a person or a group 
of persons having a separate source of income, whether : the occupation is for 
residential or non-residential purposes and such person or group of persons 
would be liable to pay the conservancy tax and the water rate. 

The appeal, therefore, is allowed and the petition filed by the Company and 
the tax payer Sitaram Upasrao dismissed with costs in this Court and the 
High Court. 

Appeal allowed. 


Present: The Hon’ble Mr. B. P. Sinha, Chief Justice, Mr. Justice P. B. Gajendragadkar, 
Mr. Justice K. N. Wanchoo, Mr. Justice K. C. Das Gupta and Mr. Justice J. C Shah. 


M/s. BHIKUSA YAMASA KSHATRIYA v. SANGAMNER AKOLA TALUKA 
BIDI KAMGAR UNION.* 

Minimum Wages Act (XI of 1948), Sec. 3(3)(iv)—Constitution of India, Art. 19(1)(f)— 
Whether s. 3(3) (iv) contravenes art. 19(1)(f)—Applicability of art. 14 where classifi- 
cation left by statute to responsible body. 

Section 3(3) (iv) of the Minimum Wages Act, 1948, (as it stood in the year 1956), 
does not contravene art. 19(1)(f) of the Constitution of India nor does it infringe 
the equal protection clause of the Constitution of India. 

The Notification dated April 19, 1955, issued by the Government of Bombay in 
exercise of the authority vested under the Minimum Wages Act, 1948, did not violate 
art, 14 of the Constitution of India. 

The constitution of the Committees and the Advisory Board by the Government 
of Bombay by Resolutions dated February 27, 1951, July 3, 1952 and October 3, 1953, 
respectively, did not contravene the statutory provisions in that behalf prescribed by 
the Legislature. 

Article 14 of the Constitution of India forbids class legislation but does nat prohibit 
reasonable classification for the purpose of legislation. If the basis of classification 
is indicated expressly or by implication, by delegating the function of working out 
the details of the scheme, according to the objects of the statute and principles in~- 
herent therein, to a body which has means to do so at its command, the legislation 
will not be exposed to the attack of unconstitutionality. In other words, even if the 
statute itself does not make a classification for the purpose of applying its provisions 


*Decided, October 10, 1962. Civil Appeal No. 546 of 1961. 
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and leaves it to a responsible body to select and classify persons, objects, transactions, 
localities or things for special treatment, and sets out the policy or principles for its 
guidance in the exercise of its authority in the matter of selection, the statute will 
not be struck down as infringing art. 14 of the Constitution. 

Kathi Raning Rawat v. The State of Saurashtra,’ referred to. 


THE facts appear at 61 Bombay Law Reporter p. 764. 


G. 8. Pathak, with J. B. Dadachanjt, O. C. Mathur and Ravinder Narain, for 
the appellants. 

D. 8. Nargolkar and K. R. Chaudhuri, for respondent No. 1. 

8. B. Naik and K. R. Chaudhuri, for respondent No. 2. 

N. S. Bindra, with P. D. Menon, for respondents Nos. 3 and 4. 


Sman J. M/s. Bhikusa Yamasa Kshatriya and M/s. Bastiram Narayandas 
(owners of bidi factories at Sangamner in the District of Ahmednagar), herein- 
after referred to collectively as ‘the appellants’, moved the High Court of 
Judicature at Bombay under art. 226 of the Constitution praying for a writ or 
direction declaring s. 3(3) (iv) of the Minimum Wages Act, XI of 1948, and a 
Notification dated April 19, 1955, issued by the Government of Bombay iu 
exercise of the authority vested under the Act ‘‘ultra vires, void and illegal” 
because the said enactment and the Notification infringed the guarantee of 
equal protection of the laws, and affected the rights of the appellants to carry 
on their lawful business, and for an order declaring that the appellants were 
not bound by the said Notification and were not liable to pay wages to the bid 
workers at the rates preseribed by the Notification, and for consequential relief. 
The High Court dismissed the petition, for in their view, s. 3(3) (tv) of the 
Minimum Wages Act and the Notification dated April 19, 1955, fixing mini- 
mum rates of wages for bidi workers in the localities of Sangamner and Akola 
did not violate the fundamental rights guaranteed by the Constitution and that 
the State of Bombay had ‘‘in issuing the Notification revising the rates of mini- 
mum wages followed the procedure prescribed in that behalf by the Act.’’ 
Against the order, with certificate of fitness granted by the High Court under 
art. 183(7)(c) of the Constitution, this appeal is preferred by the appellants. 

The Minimum Wages Act, 1948, was enacted by the Parliament to provide 
for fixing minimum rates of wages in certain employments. The validity of 
the Act as it stood in the year 1956 falls to be determined in this appeal. We 
will, therefore, refer to the Act as it stood in the year 1956, and will omit re- 
ference to amendments in the Act by enactments since that year. Sub-sec- 
tion (J) of s. 3 authorises the appropriate Government in the manner prescribed 
to fix minimum wages payable to employees employed in employments specified 
in Parts I and II of the Schedule, for the whole State or for a part of the 
State or for any specified class or classes of such employment in the whole 
State or parts thereof and to review at such intervals as the State thinks fit the 
minimum rates of wages so fixed and to revise the rates. By sub-s. (3) the 
State is authorised in fixing or revising minimum rates of wages to fix—(a) 
different minimum rates of wages for (i) different scheduled employments; (ii) 
different classes of work in the same scheduled employment; (iii) adults, ado- 
lescents, children and apprentices; (iv) different localities. Section 5, sub-s. 
(1) prescribes the procedure for fixing and revising the rates of minimum 
wages. Itis provided, in so far as it is material, that 

“in fixing minimum rates of wages in respect of any scheduled employment. .or jn 
revising minimum rates of wages so fixed, the appropriate Government shall either— 

(a) appoint as many committees and sub-committees as it considers necessary to hold 
enquiries and advise it in respect of such fixation or revision, as the case may be, or 

(b) by notification in the Official Gazette, publish its proposals for the information 
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of persons likely to be affeoted thereby and specify a date,...on which the proposals will 
be taken into consideration.” 

By sub-s. (2) the appropriate Government is authorised to fix the minimum 
rates of wages in respect of each scheduled employment after considering the 
advice of the committee or sub-committee or the representations received from 
persons interested. Section 6 empowers the appropriate Government to appoint 
Advisory Committee and sub-committees to enquire into the conditions pre- 
vailing in any scheduled employment and to advise the apropriate Government 
in making such revision in respect of such employment. Section 7 authorises 
the appropriate Government to appoint Advisory Boards for the purpose of 
co-ordinating the work of the committees and Advisory Committee and for advis- 
ing the appropriate Government generally in the matter of fixing and revising 
the minimum rates of wages. Section 9 prescribes the composition of com- 
mittees and Advisory Boards. Committees, Advisory Committees and the Ad- 
visory Boards are to be nominated by the ‘appropriate Government and are to 
consist of persons representing employers and employees in the scheduled em- 
ployments who are to be equal in number and independent persons not exceed- 
ing one-third of its total number of members. Section 10 prescribes the 
procedure to be followed in the revision of minimum rates of wages. By s. 20 
power is conferred upon the appropriate Government to appoint regional 
authorities to hear and decide claims arising out of payment of less than the 
minimum rates of wages to employees employed in the localities. Section+26 
empowers the appropriate Government to direct that the provisions of the Act 
or any of them shall not apply to all or any class of employees employed.in 
any scheduled employment, or to any locality where there is carried on a 
scheduled employment. By s. 27 the appropriate Government is authorised 
to add to either Part of the Schedule any employment in respect of which the 
appropriate Government thinks that minimum rates of wages should be fixed 
under the Act. ‘‘Employment in any tobacco (including bidi-making) manu- 
factory’’ is one of the items in Part I of the Schedule to the Act. 

In. exercise of the powers conferred by s. 5 the Government of Bombay by 
Resolution dated February 27, 1951, appointed a Committee to hold enquiry 
and to advise the Government in fixing minimum rates of wages in respect of 
employment ‘‘in any tobacco (including bidi-making) manufactory.” The Com- 
mittee consisted of three employers’ representatives, and equal number of emplo- 
yees’ representatives and an indpendent chairman. On July 3, 1952, the Govern- 
ment of Bombay appointed, in exercise of powers conferred under s. 6, a 
Committee to assist it in considering the question of ‘revision of zoning’ (and 
rates of wages, if necessary) made under orders regarding minimum wages for 
employment in any tobacco manufactory. An Advisory Board was also consti- 
tuted by Resolution dated October 3, 1953. The Committee invited suggestions 
from the Labour Unions of employees in the tobacco industry and also of the 
employers and submitted their report to the Government of Bombay. A noti- 
fication operative from March 31, 1952, was thereafter issued in exercise of the 
powers conferred by s. 3(7) (a) of the Minimum Wages Act by the Government 
of Bombay after considering the advice of the Committee, fixing minimum rates 
of wages payable to workers employed in different industries in Zones I to IV 
specified in the Schedule appended thereto. Districts of Thana, Ahmednagar, 
East Khandesh, West Khandesh, Nasik, Poona, Satara North, Kolaba and Dangs 
in the State of Bombay were included in Zone III. In ‘Zone III in the bidi 
making industry for making 1000 bidis a minimum rate ‘‘of Rs. 2/- (without 
leaves)’’ was prescribed. By Notification dated June 30, 1955, issued under 
s. 26(2) the Government of Bombay directed that for a period of three months 
with effect from July 1, 1955, the provisions of the Act shall not apply to bidé 
makers employed in the bidi-making industry in the localities of Sangamner 
and Akola and places within seven miles of their respective municipal limits. 
This exemption was extended from time to time, till the end of December 1956, 
but by Notification dated August 22, 1956, the Government of Bombay cancelled 
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the exemption with effect from September 1, 1956, in respect of Sangamner and 
Akola and places within seven miles of their respective municipal limits. In 
the meantime by Notification dated April 19, 1955, the Government of Bombay, 
after considering the report of the Advisory Committee and after consultation 
with the Adviscry Board, revised the minimum rates of wages of workers em- 
ployed in the bidi manufactories and fixed for the localities of Sangamner and 
Akola and places within seven miles of their respective municipal limits, a 
minimum rate of Rs. 2-2-0 for making 1000 bidis. After the exemption granted 
under s. 26(2) was cancelled workers employed in the bids industry in Sangam- 
ner and Akola and places within seven miles of their respective municipal limits 
demanded wages at the revised rates. The employers having failed to satisfy 
their demands, applications were preferred by the workers under s. 20 of the 
Minimum Wages Act to the Regional Authority appointed in that behalf. By >- 
order dated November 6, 1957, the authority under the Minimum Wages Act 
rejected the contentions raised by the employers and held that the workers were 
entitled to wages at the rates fixed by the Government under the Notification 
dated April 19, 1955, as from January 1, 1957, but not before that date. Ag- 
grieved by that decision the appellants applied to the High Court under art. 
226 of the Constitution for writs declaring that the provisions of s. 3(3) (iw)! 
of the Minimum Wages Act which authorised fixation of varying rates of mini- 
mum wages for different localities, and the Notification dated April 19, 1955, 
were discriminatory and void, for they infringed the equal protection clause of 
the Constitution. The High Court dismissed the petition. In this appeal counsel 
for the appellants contends :— 

(1) that s. 3(3) (iw) of the Minimum Wages Act, 1948, confers arbitrary and 
uncontrolled power upon the State Government to fix rates of minimum wages 
in respect of certain localities, and thereby enables the Government to discri- 
minate, contrary to the equal protection clause of the Constitution, against the 
employers carrying on their business in those localities, and on that account the 
exercise of the power so conferred also amounts to imposing unreasonable re- 
strictions upon their right to carry on their business under art. 19(1)(f) of 
the Constitution ; 

(2) that the Notification dated April 19, 1955, is discriminatory and violates 
the fundamental right of equality before law guaranteed by the Constitution; 
and 

(3) that ss. 5, 6, 7, 8 and 9 were contravened because the Committees were 
not validly constituted there being in the Advisory Board no representatives 
of employers in the bidi industry; and, therefore, there was no lawful revision 
of minimum wages under the Notification dated April 19, 1955. 

Section 3 of the Minimum Wages Act was impugned in this Court on the plea 
that it infringed art. 19(7)(f) of the Constitution in Bijay Cotton Mills Ltd. 
v. The State of Ajmer.’ Mukherjee J., speaking for the Court in that case, 
observed that having regard to the scheme of the Act and the purpose for which 
it was enacted, namely to secure to workmen in the enjoyment of minimum 
wages and to protect against exploitation it was necessary to put restraints upon 
their freedom of contract and such restraints could not be regarded in any 
sense as unreasonable. In a recent judgment of this Court in U. Unichoyt v. 
State of Kerala® it was observed that (p. 17): 

“_,.what the [Minimum Wages] Act purports to achieve is to prevent exploitation of 
labour and for that purpose authorises the appropriate Government to take steps to 
prescribe minimum rates of wages in the scheduled industries. In an under-developed 
country which faces the problem of unemployment on a very large scale it is not unlikely 
that Jabour may offer to work even on starvation wages. The policy of the Act is to 
prevent the employment of such sweated labour in the interest of general public and so 
in prescribing the minimum wage rates the capacity of the employer need not be consi- 
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dered. What is being prescribed is minimum wage rates which a welfare state assumes 
every employer must pay before he employs labour.” 

The plea that fixation of minimum rates by Notification under s. 3 violates 
the fundamental freedom under art. 19(1) (f) is in view of the decisions of this 
Court not open to be canvassed by the appellants. But it is urged that in 
enacting s. 3(3) (w) which conferred upon the State authority to fix varying 
minimum rates of wages for different localities, the Legislature gave no indica- 
tion of the matters to be taken into account for that purpose, and entrusted the 
State with arbitrary and uncontrolled power, exercise whereof was likely to 
result in discriminatory treatment between different employers carrying on the 
same business in contiguous localities. The Act undoubtedly confers authority 
upon the appropriate Government to issue notifications fixing and revising rates 
of minimum wages in respect of diverse industries for the whole or part of the 
State. Having regard to the diversity of conditions prevailing and the number 
of industries covered by the Act the Legislature could obviously not fix uniform 
minimum rates of wages for all scheduled industries, or for all localities in res- 
pect of individual industries. Working out of detailed provisions relating to the 
minimum rates, the advisability of fixing rates for different industries, ascer- 
tainment of localities in which they were to be applied, and the time when they 
were to be effective, and fixation of time rate, piece rate, or guaranteed time 
rate had from the very nature of the legislation to be delegated to some autho- 
rity. In considering the minimum rates of wages for a locality diverse factors 
such as, basic rates of wages, special allowance, economic climate of the locality, 
necessity to prevent exploitation having regard to the absence of organisajion 
amongst the workers, general economic condition of the industrial development 
in the area, adequacy of wages paid, and earnings in other comparable employ- 
ments and similar other matters would have to be taken into account. Mani- 
festly the Legislature could not ascertain whether it was expedient to fix mini- 
mum wages in respect of each scheduled industry for the entire territory or 
for a part thereof and whether uniform or varying rates should be fixed having 
regard to the conditions prevailing in different localities, Again, of necessity, 
different rates had to be fixed in respect of the work performed by adults, ado- 
lescents, children and apprentices. 

The object and policy of the Legislature appear on the face of the Act. The 
object of the Act is to prevent exploitation of the workers, and for that purpose 
it aims at fixation of minimum wages which the employers must pay. The Legis- 
lature undoubtedly intended to apply the Act to those industries or localities in 
which by reason of causes such as unorganised labour or absence of machinery 
for regulation of wages, the wages paid to workers were, in the light of the general 
level of wages, ard subsistence level, inadequate. Conditions of labour vary in dif- 
ferent industries and from locality to locality, and the expediency of fixing mini- 
mum wages, and the rates thereof depends largely upon diverse factors which in 
their very nature are variable and ean properly be ascertained by the Govern- 
ment which is in charge of the administration of the State. It is to carry 
out effectively the purpose of this enactment that power has been given to the 
appropriate Government to decide, with reference to local conditions, whether 
it is desirable that minimum wages should be fixed in regard to any scheduled 
trade or industry, in any locality, and if it be deemed expedient to, do so, 
the rates at which the wages should be fixed in respect of that industry in the 
locality. By entrusting authority to the appropriate Government to deter- 
mine the minimum wages for any industry in any locality or generally, the 
Legislature has not divested itself of its authority, nor has it conferred un- 
controlled power upon the State Government. The power conferred is sub- 
ordinate and aecessory, for carrying out the purpose and the policy of the 
Act. By entrusting to the State Government power to fix minimum wages 
for any particular locality or localities the Legislature has not stripped itself 
of its essential legislative power but has entrusted what is an incidental func- 
tion of making a distinction having regard to the special circumstances pre- 
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vailing in different localities in the matter of fixation of rates of minimum 
wages. Power to fix minimum rates of wages does not by itself invest the 
appropriate Government with authority to make unlawful discrimination be- 
tween employers in different industries. Selective application of a law ac- 
cording to the exigencies where it is sanctioned, ordinarily results in permis- 
sible classification. Article 14 forbids class legislation but does not prohibit 
reasonable classification for the purpose of legislation. If the basis of classi- 
fication is indicated expressly or by implication, by delegating the function of 
working out the details of a scheme, according to the objects of the statute 
and principles inherent therein, to a body which has the means to do so at its 
command, the legislation will not be exposed to the attack of unconstitutiona- 
lity. In other words, even if the statute itself does not make a classification 
for the purpose of applying its provisions, and leaves it to a responsible body 
to select and classify persons, objects, transactions, localities or things for spe- 
cial treatment, and sets out the policy or principles for its guidance in the 
exercise of its authority in the matter of selection, the statute will not be struck 
down as infringing art. 14 of the Constitution. This principle is well recog- 
nised: see Kathi Raning Rawat v. The State of Saurashira3 

Let us now examine whether the Legislature has conferred an uncontrolled 
or arbitrary power upon the Government without laying down any principles 
for its guidance in selecting different rates for different localities in the fixa- 
tion or revision of the minimum rates of wages. The Legislature has by s. 4 
laid down what the minimum rate of wages is to consist of, and by s. 5 it has 
prescribed the procedure for fixing minimum wages. An alternative procedure 
is provided for making enquiry for fixing and revising the minimum wages. 
The State Government may either appoint a Committee or sub-Committee to 
hold enquiry and advise it in respect of such fixation or revision, as the case 
may be, or by Notification in the Official Gazette publish its proposals for the 
information of persons likely to be affected thereby. After receiving the re- 
port of the Committee or the representations made in respect of the proposals 
from persons affected thereby the State Government may fix the minimum rates 
of wages. Advisory Committees.to enquire into conditions prevailing in any 
scheduled employment and to advise the Government in making the revision, 
and an Advisory Board for the purpose of co-ordinating the work of committees 
appointed under ss. 5 and 6 for advising the Government generally in the matter 
of fixing and revising minimum rates of wages have also to be constituted. Sec- 
tions 5, 6 and 7 set up an elaborate machinery for collecting and sifting mate- 
rials, for the purpose of ascertaining conditions prevailing in an industry for 
fixing minimum wages and for revising the same. By setting up this machinery 
the statute contemplated a full investigation in the presence of interested per- 
sons by the Committee and the Advisory Board presided over by independent 
persons, before it resolved upon either the fixation of rates or revision of rates, 
The charge that the Legislature had entrusted to the Government an arbitrary 
and uncontrolled power cannot reasonably be sustained. It is true that power 
is conferred upon the Government to determine.the appropriate rates of mini- 
mum wages for industries generally or in any locality. But the policy and 
principles for the guidance in the exercise of this power are inherent in the 
purpose and object of the Act, and in the machinery erected for assisting the 
‘Government in equitable adjustment of the conflicting claims of labour and 
the employers. There is, therefore, no delegation of any arbitrary and uncon- 
trolled power to the Government. 

The impugned Notification was promulgated after making a full enquiry 
under the Act. It was after due consideration of the report of the Committee 
that the rates were revised. It appears that representations were made by the 
Nasik bidi manufacturers who were bracketed with the bidi manufacturers of 
Sangamner and Akola in Zone III in fixing rates, requesting the Government 
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to cancel the revised minimum wage rate fixed under Notification dated April 
19, 1955, and to restore the old rate. Pending consideration of these represen- 
tations the Government which had originally directed that.the revised mini. 
mum rates of wages were to come into operation from July 1, 1955, postponed 
implementation of the revised rates, and directed that exemption from the 
application of the Act may continue for a further period of three months. 
Their representations dated June 17, 1955, and September 9, 1955, referred to 
the general economic depression, reduced buying capacity of consumers, fall 
in the cost of living index, competition in the market and the organised condi- 
tion of labour, inability of the industry to pay higher wages and the additional 
‘economic burden such as increased trends of taxation. The economic advan- 
tages sanctioned under the Factories Act and bonus, compensation, facilities 
under the Industrial Disputes Act were also pressed into service to induce 
the Government not to bring into force the revised rates of minimum wages. 
Fixation of rates of wages and the revision thereof were manifestly preceded 
by a detailed survey and enquiry and the rates were brought into force after 
full consideration of the representations which were made by a section of the 
employers concerned. It would be difficult in the circumstances to hold that 
the Notification dated April 19, 1955, which fixed different rates of minimum 
wages for different localities, was not: based on. intelligent differentia having a 
rational nexus with the object of the Act, and thereby violated art. 14. It is 
obvious that no uncontrolled or arbitrary power was exercised by the Govern- 
ment: it exercised power to fix the rates of minimum wages after considering 
the reports of the Committees and sub-committees appointed in that behalf ånd 
of the Advisory Committees and Advisory Boards formed for co-ordinating 
the work of the Committees, and revised them after giving full consideration 
to the representations made by the employers likely to be affected thereby. . 


In regard to the contention that the Notification dated April 19, 1955, was 
invalid because in the formation of the Committees under s. 5 and the Advisory 
Committees under s. 6 provisions of the Act were contravened, no arguments 
were advanced and none could be advanced. It appears that the Committees 
were formed consistently with the provisions of s. 9 under the chairmanship 
of a retired officer with considerable judicial experience and the Advisory 
Committee appointed under s. 6 also consisted of three representatives of em- 
ployers and three representatives of employees presided over by a chairman 
having experience of industrial disputes. It was urged, however, that in the 
Advisory Board there was no representative of the employers in the bidi in- 
dustry. But the function of the Advisory Board under s. 7 is té co-ordinate 
the work of the committees and sub-committees under ss. 5 and 6 and to advise 
the Government generally in the matter of fixing and revising the minimum 
rates. The function of the Board is not to make any detailed investigation in 
any particular industry. That investigation is contemplated to be made by 
the committee and the Advisory Committee. The Act does not require that 
the Board should consist of representatives of any particular scheduled in- 
dustry. The Board is to consist of representatives of employers and em- 
ployees in the scheduled employments, and such a Board was constituted. The 
Board examined the reports of the Committee and the Advisory Committee 
and even called upon the employers in the bids industry to submit their re- 
presentations. The Advisory Board considered the representations and made 
its unanimous recommendation on which the Notification dated April 19, 1955, 
was issued. 

On a careful examination of ‘the various provisions of the Act and the 
machinery set up thereby we hold that s. 3(3) (4) does not contravene art. 
19(1)(f) of the Constitution nor does it infringe the equal protection clause 
of the Constitution; we also hold that ane Notification dated April 19, 1955, 
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did not violate art. 14 of the Constitution. We are further of the view that 
the constitution of the Committees and the Advisory Board did not contravene 
the statutory provisions in that behalf prescribed by the Legislature. 

The appeal, therefore, fails and is dismissed with costs. 


Appeal dismissed. 


Present: Mr. Justice S. J. Imam, Mr. Justice K, Subba Rao, Mr. Justice N. Rajagopala 
Ayyangar and Mr. Justice J. R. Mudholkar. 


LAXMAN PURSHOTTAM PIMPUTKAR v. THE STATE OF BOMBAY.*® 


Bombay Hereditary Offices Act (Bom. III of 1874), Secs. 12, 11, 79, 74-Bombay Revenue 
Jurisdiction Act (Bom. X of 1876), Sec. 4—-Whether orders passed by Collector and 
Government under ss. 12 & 79 respectively, administrative orders—Applicability of 
8. 4 of Bom. Act X of 1876. 


An order made by the Collector under s. 12 of the Bombay Hereditary Offices 
Act, 1874, is a quasi-judicial order and not an administrative order. An order 
passed by the Government in exercise of its revisional jurisdiction under s, 79 of 
the Act is a judicial or quasi-judicial order. 

Robinson v. Minister of Town and Country Planning, distinguished. 

Gullapalli Nageswara Rao v. Andhra Pradesh State Road Transport Corporation,’ 
referred to. 

When an authority exercises its revisional powers it necessarily acts in a judi- 
cial or quasi-judicial capacity. 

Where something done or an order made is no act or order in law at all because 
it is without jurisdiction and null and void, the provisions of s. 4 of the Bombay 
Revenue Jurisdiction Act, 1876, are not attracted. 

Ramrao Jankiram v. State,’ Bhujangarao Daulatrao v. Malojirao Daulatrao,' Pro- 
vince of Bombay v. Hormasji Manekji® and Secretary of State for India v. Mask 
& Co.’ referred to. 


Tru facts appear in the judgment. 


P.-K. Chakravarti, for B. C. Misra, for the appellant. 

N. 8. Bindra, 8. B. Jathar and P. D. Menon, for R. H. Dhebar, for res- 
pondent No, 1. 

K. V. Joshi and Ganpat Rai, for respondents Nos. 2 to 4. 


MUDHOLKAR J. This is an appeal by special leave from the judgment of 
the High Court of Bombay affirming the decree of the District Judge, Thana, 
setting aside the decree in favour of plaintiff-appellant. 

The relevant facts which are no longer in dispute are these: The plaintiff’ 8 
family are grantees of the Patki Watan of some villages in Umbergaon taluka 
of the Thana district of ee including the villages of Solsumbha, 
Maroli and Vavji. Defendants Nos. 2 to 4 also belong to the family of the 
plaintiff. The plaintiff represents the seniormost branch of the family while 
defendants Nos. 2 to 4 represent other branches. The dispute with which we 
are concerned in this appeal relates to the Patilki of Solsumbha. Under the 
Bombay Hereditary Offices Act, 1874 (Bombay Act No. III of .1874) the per- 
son who actually performs the duty of a hereditary office for the time being is 
called an Officiator. It is common ground that the Officiator had been selec- 
ted from the branch of the plaintiff from the year 1870 in which year the pro- 
positus Krishna Rao Pimputkar died. After his death he was succeeded by 
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his eldest son Vasudev upon whose death in 1893 his eldest son Sadashiv was 
the Officiator. Sadashiv died in 1901 and was succeeded by Purshottam, who 
was Officiator till the year 1921 when, because of the disqualification incurred 
by him, a deputy was appointed in his place. After the death of Purshottam 
in 1940 his son the plaintiff-appellant Laxman became the Officiator. 

In the year 1914 the descendants of Krishnarao, who were till then joint, 
effected a partition of the family property which consisted of Inam and Watan 
lands in various villages including the villages of Solsumbha, Maroli and 
Vavji. The document embodying the partition is exh. 49. Under that parti- 
tion lands which had so far been assigned for remuneration of the Patki of 
Solsumbha were allotted to the branch of the defendants while some other 
lands were given to the branch of the plaintiff. It would appear that Pur- 
shottam had not subscribed to the partition-deed in the beginning but later 
on he appears to have acquiesced in it and apparently for this reason it has 
been held by the Courts below that he was a party to the partition. It may 
be mentioned that after Purshottam had incurred a disqualification, the de- 
puties who acted for him were not allowed to take possession of the lands of 
Solsumbha which are now in dispute inspite of the objections raised by these 
persons. They were instead allowed a remuneration of Rs. 240 per annum 
which was to be paid by the members of the family in possession of the Watan 
lands. This position continued till 1946. 

It may be mentioned that after the death of Purshottam the plaintiff was 
initially appointed Patil for five years. But eventually he was appointed 
Officiator for life. 

In the year 1944 the plaintiff moved the Government, vide exh. 47, for the 
exemption of the Watan lands which were in the possession of defendants 
Nos. 2 to 4 and for making them over to him. The Government, after causing 
some enquiry to be made, resumed those lands by its order dated October 9, 
1946, exh. 36, and directed their restoration to the plaintiff. The defendants 
thereafter moved the Government for reconsideration of that order. The 
Government eventually modified its previous order by directing that defen- 
dants Nos. 2 to 4, who were in possession of the lands, should continue to re- 
tain it but that they should pay such “amount of rent as may be fixed by Gov- 
ernment from time to time. This order was passed on May 2, 1947, and by 
virtue of that order the rent payahle by defendants Nos. 2 to 4 was raised from 
Rs. 240 to Rs. 1,000. The plaintiff thereupon instituted the suit out of which 
this appeal arises for a declaration that the order of the Government dated 
May 2, 1949, and an ancillary order dated March 1, 1949, are null and void 
and inoperative; that the defendants should remove ‘‘all obstructions and 
hindrances caused to the property acquired by the plaintiff as Watan grant... 
and that they should give the same into the plaintiff’s possession’’; that the 
defendants should render to the plaintiff the account of the income from his 
property and pay him the costs of the suit. 

The suit was resisted by the defendants, the first of whom was the State 
of Bombay, (now Maharashtra), on various grounds. The main grounds were 
that the orders complained of were administrative orders and no suit lies to 
set them aside, that the suit was barred by the provisions of s. 4(b) of the 
Bombay Act X of 1876 and that the suit was barred by limitation. It may, 
however, be mentioned that when the defendants preferred an appeal before 
the District Judge they confined their attack to the decree to one ground only 
and that was about the competence of Government to re-consider the order 
of 1946. 

The plaintiff’s contention is that the order made by the Government on 
October 9, 1946, was a judicial order passed by the Government in exercise 
_of its revisional jurisdiction under s. 79 of the Watan Act and that it was not 
competent to the Government to revise or review that order in the absence of 
a provision in the Act empowering the Government to do so. 

It is not disputed that alienation of Watan lands without the sanction of 
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the Government is prohibited by s. 5 of the Watan Act. Similarly, the aliena- 
tion of Watan lands assigned as remuneration without the sanction of the 
Government is prohibited by s. 7 of the Act. Section 11 empowers the Collec- 
tor, after recording his reasons in writing, to declare certain types of aliena- 
tions to be null and void. Section 12 provides that it shall be lawful for the 
Collector, whenever it may be necessary in carrying out the provisions of cer- 
tain sections, including s. 11(a), to summarily evict any person wrongfully in 
possession of any land or (b) to levy any rent due by any person in the manner 
that-may be prescribed in any law for the time being in force for the levy of 
a revenue demand. According to the defendants the discretion conferred up- 
on the Collector by s. 12 either to evict a person in wrongful possession of any 
land or to require him to pay rent with respect to it is of an administrative 
nature and, therefore, the order of the Collector made under s. 12 can be varied 
from time to time by the Collector or can be challenged by the party aggrieved 
only in’ the manner provided by the Act, that is, by preferring an appeal or 
an application in revision and in no other manner. Undoubtedly, if the order 
is of an administrative nature it would be beyond the purview of the 
jurisdiction of the civil Court. The first question to be considered is whether 
the order of a Collector under s. 12 is administrative in character. It has to 
be borne in mind that before action is taken under s. 12, the Collector has to 
make a declaration under s. 11., This declaration has to be supported by 
reasons in writing and, therefore, it follows that it can be made only after 
holding an enquiry which means that the Collector has to hear both the parties 
and consider such evidence, oral and documentary, as may be adduced by them 
before him. So far, therefore, the procedure must be considered as quasi- 
judicial in character. This Court has held in Gullapalli Nageswara Rao v. 
Andhra Pradesh State Road Transport Corporation’ as well as recently in 
Board of High School v. Ghanshyam? that an order will be deemed to be of 
quasi judicial character not only when there is a contest between one indivi- 
dual and another but also when the contest is between an authority purporting 
to do an act and a person opposing it provided the statute imposes a duty on 
the authority to act judicially. Section 12 undoubtedly confers discretion on 
the Collector to make an order of one of two kinds, after he declares 
that an alienation is null and void. The order of the Collector in exercise 
of his discretion affects the rights of parties to property and is further open to 
challenge before the Commissioner and the State Government under ss. 77 
and 79 of the Watan Act respectively. It is, therefore, difficult to appreciate 
how the order can be regarded as administrative. Mr. Bindra who appears 
for the State, however, contends that though the enquiry contemplated by 
s. 11 may be regarded as a quasi-judtcial proceeding the ultimate decision of 
the Collector either to restore the property to the Watandar or to confirm the 
possession of the person in actual possession thereof and make him liable to 
pay rent is not the exercise of a quast-judicial function but is purely an ad- 
ministrative function. He contends that the Collector has to exercise his dis- 
cretion one way or the other in the light of the policy of the Government and 
refers in this connection to the provisions of s. 74 of the Watan Act. That 
section provides that the proceedings of the Collector shall be under the 
_general control of the Commissioner and of the State Government. It may 
be borne in mind, however, that the Collector has been given various kinds 
of powers and is required to perform numerous duties under the Act, some of 
which are administrative in character. Since the decision taken by the Col- 
lector cannot properly be reached by exercising the appellate jurisdiction of 
the Commissioner and of the State Government, as the case may be, it was 
necessary to incorporate a general provision of this kind. The right of appeal 
conferred by s. 77 extends only to decisions of the Collector or other autho- 
rities inferior to the Collector only in respect of decisions rendered by them 
after investigation recorded in writing and not against each and every deci- 
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sion rendered by them. Section 73 of the Act requires investigation to be re- 
corded in writing in respect of orders made under certain parts of the Act. 
But apart from that provision there are other provisions like s. 11 which pro- 
vide for recording of reasons in writing which by implication also require in- 
vestigation by the Collector. These provisions do not represent the totality 
of the Collector’s power under the Act. Section 74 is thus clearly a provision 
which relates to orders made by the Collector without making any investigation 
in writing. This provision, therefore, does not assist the defendants. 

Relying upon the decision in Robinson v. Minister of Town and Country 
Planning? and other decisions in that category Mr. Bindra contended that 
the Collector’s quasi-judicial function ended with the declaration that the 
alienation was null and void and the decision pursuant to it which he took 
under s. 12 thereof was purely administrative. Apart from the fact that the 
decision in Robtinson’s case and other decisions taking similar view have been 
criticised in England (see Griffith and Street, Principles of Administrative 
Law, p. 168 and Robson, Justice and Administrative Law, p. 583) we may 
point out that the scheme of the statute which was considered in those deci- 
sions is different from that of Part II of the Watan Act which contains ss. 11 
and 12. The Town and Country Planning Act, 1944, with which the Robin- 
son’s case deals confers a discretion on the Minister to accept wholly or with 
modification or reject a scheme prepared by a local authority. For a certain 
purpose that Act requires that the Minister has to cause an enquiry to be 
made by the Inspector or to make an enquiry himself and it has been held that 
such an enquiry is quasi-judicial in nature. After the enquiry is made it is 
for the Minister to exercise his authority under the Act and to accept wholly 
or in a modified form or reject the scheme. The Courts in England have held 
that proceedings under the Act are administrative in nature except to the 
limited extent that the enquiry is to be made in consonance with the principles 
of natural justice. Whether the view taken by the Courts in England is right 
or wrong it is sufficient to say that the nature of proceedings as well as what 
is required to be done under the English Act is something quite different from 
the nature of proceedings or what is required to be done under the relevant 
provisions of the Watan Act. Here, as Mr. Bindra himself concedes, the 
whole of the enquiry is not administrative in character. In fact its founda- 
tion is a lis between two parties: a Watandar out of possession and an alienee 
in possession of Watan property. When the final order is made by the Col- 
lector under s. 12 this lis comes to an end and, therefore, there is no seope 
for the contention that any part of the proceeding is administrative in charac- 
ter. Even in an ordinary suit there are matters which are in the discretion 
of the Court, as for instance, awarding costs or fixing the rate of interest or of 
granting one relief instead of another. But merely because discretion is con- 
ferred on it in dealing with a particular matter, it cannot be contended that 
while exercising that discretion the Court acts otherwise than in the exercise 
of its judicial function. The proceedings before the Collector are of course 
not judicial but they are certainly quast-judicial and where the Collector has 
to exercise a discretion for giving effect to his decision that a certain aliena- 
tion is null and void it would not be permissible to say that all of a sudden 
his act ceases to be a quasi-judicial act and, becomes an administrative one. 
The declaration made by him under s. 11 that an alienation is null and void 
is by itself of little help to the Watandar and can be effectuated only after an 
order is made by the Collector under s. 12. The provisions of these two see- 
tions are thus interlinked and it is difficult to conceive that as the proceedings 
progress their quasi-judicial nature degenerates into an administrative one. 
We may recapitulate that the Collector’s order under s. 12 is appealable but 
not so the order of the Minister. This, in our opinion, is an important distinc- 
tion between the class of cases of which Robinson’s case is representative, and 
the present case. 
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We may refer to the decision in Gullapalli Nageswara Rao’s case where 
this Court has considered the decision in Robinson’s case as also that in Frank- 
lin v. Minister of Town and Country Planning. While dealing with the 
argument advanced before it that the Government, in considering a scheme 
provided. for road transport service under s. 68(c) of the Motor Vehicles Act, 
was discharging an administrative function, one of us (Subba Rao J.) speak- 
ing for the majority of the Court has observed as follows (p. 349): 


“A comparison of the procedural steps under both the Acts brings out in bold relief the 
the nature of the enquiries contemplated under the two statutes. There, there is no lis, no 
personal hearing and even the public enquiry contemplated by a third party is presumably 
confined to the question of statutory requirements, or at any rate was for eliciting further 
information for the Minister. Here, there is a clear dispute between the two parties. 
The dispute comprehends not only objections raised on public grounds, but also 
in vindication of private rights and it is required to be decided by the State Govern- 
ment after giving a personal hearing and following the rules of judicial procedure. 
Though there may be some justification for holding, on the facts of the case before 
the House of Lords that that Act did not contemplate a judicial act—on that 

- question we do not propose to express our opinion—ithere is absolutely none for holding 
in the present case that the Government is not performing a judicial act, Robson in 
‘Justice and Administrative Law’, commenting upon the aforesaid decision, makes the 
following observation at page 533: 

‘It should have been obvious from a cursory glance at the New Towns Act that the 

rules of natural justice could not apply to the Minister’s action in making an order, for 
the simple reason that the initiative lies wholly with him. His role is not to consider 
whether an order made by a local authority should be confirmed, nor does he have to 
determine a controversy between a public authority and private interests. The respon- 
sibility of seeing that the intention of Parliament is carried out is placed on him. ” 
The aforesaid observations explain the principles underlying that decision and 
that principle cannot have any application to the facts of this case. In ‘Prin- 
ciples of Administrative Law’ by Griffith and Street, the following comment is 
found on the aforesaid decision: After considering the provisions of s. 1 of 
the New Towns Act, 1946, the authors say: 

“Tike the town-planning legislation, this differs from the Housing Acts, in that the 
Minister is a party throughout, Further, the Minister is not statutorily required to con- 
sider the objections. It is obvious, as the statute itself states, that the creation of new 
towns is of national interest.’ ” 

After concluding the above passage they observed (p. 350): 

“,..It is therefore clear that Franklin’s Case is based upon the interpretation of the 
provisions of that Act and particularly on the ground that the object of the enquiry is 
to further inform the mind of the Mimister and not to consider any issue between the 
Minister and the objectors. The decision in that case ‘is not of any help to decide the 
present case, which turns upon the construction of the provisions of the Act. For the 
aforesaid reasons, we hold that the State Government’s order under s. 68-D is a judicial 
act.” 

As we have already said the scheme of certain sections of Part II of the Watan 
Act, including ss. 11 and 12 also discloses that a judicial or quasi-judicial duty 
is imposed on the Collector to decide what is in effect a lis or quasi lis between 
the Watandar and the alienee of the Watan land. -We must, therefore, hold 
that the whole process, including the order made under s. 3 of the Act, is a 
quasi-judicial one and not administrative as contended for by the defendants- 
respondents. 

Since the order made by the Collector under s. 12 is not an administrative 
order but a quast-judictal order it can be rectified or modified or set aside by 
the Commissioner in appeal or by the State Government in revision under 
s. 79. It is not a kind of order which can be reached under s. 74. Section 79 
provides that the State Government may call for and examine the record of 
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the proceedings of any officer for the purpose of satisfying itself as to the 
legality or propriety of any order passed and may reverse or modify the order 
as it seem fit or if it seems necessary may order a new enquiry. Now, in the 
year 1944 when the plaintiff moved the State Government by petition it re- 
turned the petition to him on November 28, 1944, with the remark that he 
should apply to the Collector of Thana in the first instance and then, if neces- 
sary, to the Commissioner, Northern Division. The plaintiff was also inform- 
ed that if he was not satisfied with the orders passed, he may approach the 
Government, presumably by preferring an application for revision. At: the 
foot of the letter r. 11 of the Petition Rules was set out, the relevant portion 
of which runs thus: 


“Government, however, will not receive a petition on any matter, unless it shall 
appear that the petitioner has already applied to the Chief Local Authority, and where 
such exists, to the controlling authority. The petitions to the chief local and to the con- 
trolling authorities or copies of them and the answers to or orders upon those petitions, 
in original, or copies of them, must be annexed to all petitions addressed to Govern- 
ment.. 

The plaintiff sent a reply to the aforesaid letter of the Government on Decem- 
ber 15, 1944, and enclosed with it a copy of the application made by him tọ 
the Collector, Thana, together with his order of March 20, 1925, and said: 

“In 1924 a revision application to the Collector of Thana was preferred. The Collector 
in his reply informed us on the authority of the Commissioner’s decision that our case 
could not be considered (order No. W.T.N. No. 5 of 1925-Copy enclosed Bx. 7), It is 
against this order that the present appeal is being submitted. As the Collector has, in- 
formed us on the authority of the Commissioner we think it is no use approaching the 
Commissioner again against the very decision already confirmed by him. 

I, therefore, approach Government with a request that a full and proper justice be 
done to my case which both on the question of facts and of law deserves careful consi- 
deration. 


With reference to paragraph 2 of your letter it may be mentioned that we have al- 
ready approached the Collector of Thana and copy of his order was attached to my pre- 
vious petition also. It is being resubmitted for your kind considerations.” 

After receiving this letter the Government caused a thorough enquiry to be 
made by the revenue officials in the presence of the parties and after giving 
them opportunity to adduce such evidence as they wished to. The proceed» 
ings of the subordinate officers, along with their reports, were in due course 
submitted to the Government and it was on the basis of this report that the 
Government made’an order in October, 1946, restoring possession of the Watan 
lands to the plaintiff. It is true that the order does not say that it was pass- 
ed under s. 12(a) of the Act read with s. 79 thereof, but since both these pro- 
visions taken together give power to the Government to make an order of the 
kind which it made in October, 1946, its order must be held to have been made 
under those provisions. When an authority exercises its revisional powers 
it necessarily acts in a judicial or quasi-judicial capacity. Therefore, the 
Government’s order of October, 1946, must be deemed to be a judicial or a 
quasi-judicial order. Such an order cannot be set aside or revised or modi- 
fied just as an administrative order can be under s. 74. Finality attaches to 
the Government’s order under s. 79 and in the absence of any express provi- 
sion empowering it to review the order we are clear that the subsequent order 
made by the Government on May 2, 1947, is ultra vires and beyond its juris. 
diction. We must, however, notice the contention raised, though faintly, by 
Mr. Bindra that the Government could not be deemed to have dealt with the 
matter in a quast-judictal capacity under s. 79 because the order revised by it 
was more than 20 years old. It is sufficient to say that no period of limitation 
is specified in the Act for preferring an application for revision. Of course, 
normally the Government would not interfere unless moved within reasonable 
time. But, what should be considered as a reasonable time in a particular case 
would be a matter entirely for the Government to consider. Apparently in 
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this case the Government thought that it had strong reasons for interfering 
even after a long lapse of time and that is why it interfered. 

Mr. Joshi who appears for defendants Nos. 2 to 4 sought to support the deci- - 
sion of the High Court by resort to the provisions of s. 4(a) of the Bombay 
Revenue Jurisdiction Act, 1876. That section reads thus: 


“Subject to the exceptions hereinafter appearing, no Civil Court shall exercise juris- 
diction as to any of the following matters: 

(a) claims against ihe Government relating to any property appertaining to the 

office of any hereditary officer appointed or recognised under Bombay Act No. II of 1874 
or any other law for the time being in force,...” 
He points out that in the plaint, the plaintiff has specifically sought relief 
against the State Government and in this connection referred to prayers 1 and 
2 of the plaint. In prayer No. 1 the plaintiff sought a declaration to the 
effect that the orders passed by the Government on May 2, 1947 and March 1, 
1949, are null and void and inoperative. In prayer No. 2 he asked that all 
the defendants be ordered to remove ‘‘their obstructions and hindrances’’ to 
the possession of the property which is the plaintiff's Watan property, and 
further'ordered to deliver the possession of the property to him. It seems to 
us, however, that prayer No. 1 was really redundant because if the orders re- 
ferred to therein were without jurisdiction and thus null and void it was not 
necessary to set them aside. Therefore, by making a prayer of that kind it 
cannot be said that the plaintiff had sought any relief against the State Gov- 
ernment. As regards the second prayer it seems to us that the inclusion of 
the State Government therein was a slip because it is nobody’s case that the 
Government is in possession of the lands or is actively obstructing the plaintiff 
in getting back its possession. We would, therefore, read the second prayer 
as referring to defendants Nos. 2 to 4 only. Reference was also made by 
learned counsel to the third prayer in which the plaintiff has asked for the 
accounts to be taken of the income obtained by the defendants from January 
6, 1942, till the date of suit and subsequently. Here again, though the de- 
fendants generally have been referred to, the plaintiff must be deemed to have 
meant only those defendants who were in actual physical possession of the 
property and earning income therefrom and enjoying it. It was, however, 
represented to us that during the period of possession defendants Nos. 2 to 4 
have been crediting certain amount to the. treasury for paying the remunera- 
tion of the Officiator and since they will be entitled to the credit for these 
amounts the Government was a necessary party. In our opinion that question 
has no relevance to prayer No. 3 made by the plaintiff. What he wants is the 
accounts of rents and profits and he is not concerned with any claim which 
defendants Nos. 2 to 4 may have against the Government. Therefore, consi- 
dering all these prayers together we are of opinion that no relief was in fact 
sought against the Government and it was made only a formal party to the 
suit. If that view is correct the provisions of s. 4(a) of the Bombay Revenue 
Jurisdiction Act, 1876, will not stand in the way. 

This Court, while dealing with an objection that the suit was barred by the 
provisions of s. 4(c) of the Bombay Revenue Jurisdiction Act has observed 
recently in Ramrao Jankiram v. Stata? as follows (p. 92) :— 

“As to the applicability of s. 4(c), it would be noticed that resort to the Civil Courts 
is barred only as regards certain specified classes of suits in which the validity of sales 
for arrears of land revenue are impugned. The classes so specified are those in which the 
plaintiff seeks to set aside sales on account of irregularities etc. other than fraud. The 
provision obviously assumes that there is in existence a sale though irregular under 
which title has passed to the purchaser and that that sale has to be set aside, on grounds 
other than fraud, before the plaintiff can obtain relief. Where, however, there is only a 
purported sale which does not pass title and the suit is for recovery of possession of pro- 
perty ignoring such a sale, the provision and the bar that it creates have no application.” 


5 (1962) 66 Bom. L.R. 84, S.C. ( 
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Thus, it would be clear that where something done or an order made is no act 
or order in law at all because it is without jurisdiction and null and void, 
the provisions of s. 4 are not attracted. We may, however, refer to a deci- 
sion of this Court in Bhujangarao Daulatrao v. Malojirao Daulatrao® which 
is claimed to support the contention of the defendants. In that case a suit 
was instituted by a Saranjamdar in which the representatives of two other 
branches of the Saranjam family and the Province of Bombay were implead- 
ed as defendants. It was alleged by the plaintiff that. a certain resolution 
passed by the Government in the year 1986 modifying the previous resolu- 
tions passed by the Government in the years 1891 and 1932 by declaring that 
the portion of the estate held by the branches shall be entered as de facto 
shares and that each share shall be continuable hereditarily as if it were 
a separate Saranjam estate was ulira vires and for a further declaration that 
the plaintiff had the sole right to all privileges appertaining to the post of 
saranjamdar and also sought an injunction restraining the defendants from 
doing any act in contravention of the plaintiff’s right. The suit was held 
by this Court to be barred by s. 4 of the Bombay Revenue Jurisdiction Act. 
This Court held that the suit was a suit against the Crown and also a suit 
relating to lands held as Saranjam within the meaning of s. 4 of the Bombay 
Revenue Jurisdiction Act and that civil Courts had no jurisdiction to enter- 
tain it. Further this Court held that the plaintiff could not be given reliefs 
against defendants Nos. 1 and 2 alone as the right claimed against these de- 
fendants could not be divorced from the claim against the Government and 
considered separately. The decision in the Province of Bombay v. Hormugji 
Manekji" was cited before this Court in support of the contention that civil 
Courts have jurisdiction to decide whether the Government acted in excess of 
its powers. Bose J., who delivered the judgment of the Court, however, ex- 
pressed the opinion that that decision would not apply and then he observed 
as follows (p. 417): 

“Ag pointed out by Strangman K. C., on behalf of the plaintiff-respondent, ‘authorised’ 

must mean ‘duly authorised’, and in that particular case the impugned assessment would 
not be duly authorised if the Government Resolution of 11-4-1930 purporting to treat the 
agreement relied on by the respondent as cancelled and authorising the levy of the full 
assessment was ultra vires under section 211 of the Land Revenue Code. Thus, before 
the exclusion of the Civil Court’s jurisdiction under section 4(b) could come into play, 
the Court had to determine the issue of ultra vires. Consequently, their Lordships held 
that that question was outside the scope of the bar. But the position here is different. 
We are concerned here with section 4(a) and under that no question about an authorised 
act of Government arises. The section is general and bars all ‘claims against the Crown 
relating to lands...held as Saranjam.’ That is to say, even if the Government’s act in 
relation to such lands was ultra vires, a claim impugning the validity of such an act would 
fall within the scope of the exclusion in clause (a) provided it relates to such land.” 
It is settled law that the civil Courts have the power and jurisdiction to con- 
sider and decide whether a tribunal of limited jurisdiction has acted within 
the ambit of the powers conferred upon it by the statute to which it owes its 
existence or whether it has transgressed the limits placed on those powers by 
the Legislature. The decision in Hormusji Manekji’s case proceeds on the 
basis of this rule. There are a number of decisions in the books in which this 
principle has been stated and followed. One such decision is Secretary of 
State for India v. Mask & Co.® in which the Judicial Committee has observed 
thus (p. 614): ` 

“...It is settled law that the exclusion of the civil Courts is not to be readily inferred, 
but that such exclusion must either be explicitly expressed or clearly implied. It is also 
well-settled that even if jurisdiction is so excluded, the civil Courts have jurisdiction to 
examine into cases where the provisions of the Act have not been complied with, or the 

6 [1952] S.C.R. 402, s.c. 54 Bom. L.R. 489. © 8 [1040] Mad. 599, s.c. 42 Bom. L.R. 
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statutory tribunal has not acted in conformity with the fundamental principles of judicial 
procedure.” x 

We do not think that it was the intention of this Court to overrule a rule 
which has been firmly established. Had that been the intention, we would 
have found'a fuller discussion of the question. 

In the course of the judgment Bose J. pointed out that there was difference 
of opinion in the Bombay High Court as to whether s. 4 is attracted if the 
only relief sought against the Government is a declaration and expressed 
agreement with the view that s. 4 applies even where the relief sought against 
Government is only a declaration. As we have pointed out this part of the 
judgment does not help the defendants’ case because no declaration against 
the Government was at all necessary. Indeed the plaintiff could ignore the 
two orders complained of by him as being without jurisdiction and null and 
void and proceed to seek the relief of possession on the strength of the earlier 
order made by the Government in October, 1946. 

For these reasons we reverse the decision of the High Court which affirmed 
that of the District Court and restore the decision of the trial Court. Costs 
throughout will be borne by the defendants. 


Appeal allowed. 


y : 
Present: Mr. Justice P. B, Gajendragadkar, Mr. Justice K. N. Wanchoo, Mr. Justice M, 
Hidayatullah, Mr. Justice K. C. Das Gupta and Mr. Justice J. C. Shah. 


i S. N. RANADE v. THE UNION OF INDIA.* 
River-Bed—Grant by Sanad of village soil including bed of river flowing through it— 
Whether such grant includes title to flowing river water—Word “water (jal)” con- 
tained in Sanads whether means flowing water of river. 


The grant by a Sanad of the soil of a village including the bed of the river flowing 
through it does not necessarily include the grant of the title to the flowing water 
of the river. 

Lyon v. Fishmongers’ Company; referred to. 

The word “water (jal)” contained in Sanads means only water in ponds or wells 
and. does not refer to the flowing water of the river.. 

f Annapurnabai v. Government of Bombay, referred to. 


Tue facts appear in the judgment. 


G.S. Pathak and N. D. Karkhans, B. Dutta, J. B: Dadachanji, O.C. Mathur 
and Ravinder Narain, for the appellant. 

C. K. Daphtary, Solicitor General of India, and N. S. Bindra, with R. H. 
Dhebar for P. D. Menon, for the respondents. 


GAJENDRAGADKAR J. The short question which this appeal raises for our 
decision is whether the appellant Shankar Narayan Ranade has established 
his title to the running water of the river Valdevi which runs through his 
Inam village Vadner. The said village had been granted to the ancestors of 
the appellant by the Peshwa Government in 1773 A.D. This grant was con- 
tinued by the British Government when the British Government came in 
power. The river Valdevi has its origin in the hills of Trimbak and from 
those hills it flows to Vadner and then to ‘Chehedi where it joins the river 
Darna and thus loses its individuality. The total length of this river is about 
25 miles, while its length within the limits of Vadner village is about 2 miles 
and 2 furlongs. The Darna river after its conjunction with Valdevi proceeds 
towards Sangvi and there is merged with Godavari river. The appellant is 
one of the sharers in the Inam village of Vadner and he brought the present 


*Decided, February 8, 1963. Civil Appeal 1 (1876) 1 A.C. 662. - 
No. 212 of 1961. 2 (1945) 47 Bom. L. R. 889. 
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suit No. 12/1950 in the Court of the Civil Judge (Senior Division) at Nasik, 
claiming reliefs against the Union of India and the State of Bombay, respon- 
dents Nos. 1 and 2 respectively, on the basis of his title to the running water 
of the said river. ` 

It appears that in 1942, during the period of the IT World War, the Military 
authorities constructed barracks and other residential quarters for the army 
personnel within and outside the limits of Vadner. They also built a dam 
across the river Valdevi within the limits of Vadner and dug a well near the 
bank of the river. This well was fed with water carried by two channels 
drawn from the river. When the water reached the well, it was pumped from 
the well and duly stored in four reservoirs where it was filtered and then it 
was carried by means of pipes to the residential area occupied by the military 
personnel, 

The appellant then approached the military authorities and also the Govern- 
ment of Bombay and claimed compensation for the use of the water and the 
lands by the military authorities. Since his request for adequate compensa- 
tion was not met, he filed the present suit on March 11, 1950, in a representa- 
tive character under O. I, r. 8, Civil Procedure Code. In this suit, the apnellant 
speaking for himself and for the other sharers in the Inam village of Vadner 
alleged that the Jagirdars of the village were full owners of the entire area of 
that village, including the land, the stream and the water flowing through the 
stream within the limits of the village. According to the plaint, the acts of 
diversion of water committed by the military authorities had deprived the 
appellant and the other Inamdars of their right to utilise that water for their 
own gains and thus, had caused injury and damage to them. As gompensa- 
tion for this damage, the appellant claimed Rs. 1,11,250 from the respondents. 
The appellant further made a claim for Rs. 750 as compensation for the use 
of his land by the military authorities. The diversion of water and the use 
of land continued from 1942 to 1949. Some other incidental reliefs were also 
claimed by the appellant. 

Respondent No. 2 contested the appellant’s claim. It urged that the Inam- 
dars were not the grantees of the soil, but were the grantees of the royal share 
cf the revenue only; and it was urged that in any case, they had no ownership 
over the flowing water of the Valdevi river. Respondent No. 1 adopted the 
written statement of respondent No. 2 and filed the Purshis in that behalf. 
According to the respondents, the river Valdevi had become a notified canal 
by virtue of a notification issued on February 17, 1913, under s. 5 of the 
Bombay Irrigation Act, 1879, and in consequence, the Inamdars had-lost ‘their 
rights, if any, in the waters of the said river and respondent No. 2 had the 
absolute right of the use of the said water. A plea of limitation was also made 
by both the respondents. 

The learned trial Judge made findings in favour of the appellant on all the 
issues. He held that the Inamdars were the grantees of the soil, that the river 
Valdevi and its flowing water belonged to them, that the notification on which 
reliance was placed by the respondents was invalid, that the acts of the mili- 
tary authorities were unauthorised and that the appellant was consequently 
cutitled to the compensation for the use, by the military authorities, of the 
water of the river and his lands and also for the loss of his income from the 
viver bed. According to the trial Court, the appellant was entitled to this 
compensation only for two years before the date of the suit and the rest of his 
claim was barred by time. Accordingly, it passed a decree in favour of the 
appellant for an amount of Rs. 26,728-1-0 as compensation for the use of the 
water up to December 31, 1949, directed that the compensation for the use of 
water for the period subsequent to January 1, 1950, should be ascertained in 
execution proceedings, and awarded compensation at the rate ‘of Rs. 100 per 
annum for the use of the land, and Rs. 50 per annum for the loss of income 
from the riverbed during the period that the act of the military authorities 
continued. 
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This decree was challenged both by the appellant and the respondents by 
eross-appeals Nos. 6384/1954 and 640/1953; respectively. The appellant claim- 
ed a larger amount of compensation, whereas, according to the respondents, 
no compensation was payable in respect of the alleged diversion of the run- 
ning water of the river Valdevi. It appears that before the High Court, the 
respondents did not dispute the finding of the trial Court that the Inamdars 
were the grantees of the soil and conceded that the rights of the Inamdars such 
as they were to the waters of the river Valdevi had not been extinguished by 
the -notification issued under the Bombay Irrigation Act. It was, however, 
urged that the Valdevi river being a notified canal, the military authofities 
could have used its water by making appropriate applications under ss. 17 
and 27 of the said Irrigation Act; but since there was no evidence to show 
that any such applications had been made, the said point did not survive. The 
main argument urged by the respondents in their appeal was that the appel- 
lant was not the owner of the running water of the stream and so, he had no 
right to claim any compensation for the alleged diversion of the said water 
by the military authorities. The High Court has substantially accepted this 
contention. It has held that as owners of the lands in the village situated on 
both banks of the river the Inamdars were entitled to the use of the water of 
the river as riparian owners and what belonged to them was water which they 
took out from the river and appropriated to their use; they were, however, 
not entitled to claim title over the flowing water of the river and so, the diver- 
sion of the flowing water of the river cannot sustain their claim for compen- 
sation. The decree passed by the trial Court in respect of compensation for 
the wrongful use of the lands was not challenged by the respondents. In the 
result, the High Court modified the decree passed by the trial Court by setting 
aside that part of it which related to the compensation for the use of the 
water of the Valdevi river by the military authorities and confirmed the rest 
of the directions issued by the decree. It is against this decree that the 
appellant has come to this Court with a certificate issued by the High Court; 
and the main point which has been urged before us by Mr. Pathak on behalf 
of the appellant is that the High Court was in error in rejecting the appellant’s 
claim that the Inamdars of the village were the owners of the running water 
of the river Valdevi during its course within the limits of the Inam village 
of Vadner. 


In support of the appellant’s case, Mr. Pathak has urged that in construing 
the Sanad on which the appellant’s title is founded, it would be necessary to 
bear in mind two important considerations. The first consideration is that 
the flowing water of a river constitutes property which can belong to a citizen 
either by grant or otherwise; and assistance is sought for this argument from 
the provisions of s. 37 of the Bombay Land Revenue Code (Act V of 1879). 
Section 37 (7) provides, inter alia, that all public roads, lanes and paths which 
are not the property of individuals, belong to the Crown, and amongst the 
items of property specified in this clause are included rivers, streams, nallas, 
lakes, tanks and all canals and water-courses, and all standing and flowing 
water. The argument is that this sub-section postulates that the items of pro- 
perty specified by it can belong to private individuals, and it provides that 
if they are not shown to belong to private individuals, they would vest in the 
State. Therefore, in construing the Sanad, we ought to remember that the 
river and its flowing water constitute property which can be granted by the 
Ruler to a citizen. 


The other consideration on which Mr. Pathak has relied is that under the pro- 
visions of s. 8 of the Transfer of Property Act, it should be assumed that un- 
less a different intention is expressly or necessarily implied, a transfer of pro- 
perty passes forthwith to the transferee all the interest which the transferor 
is then capable of passing in the property, and in the legal incident thereof. 
Mr. Pathak contends that assuming that prior to the grant, the Peshwa Gov- 
ernment as the ruling power of the day was the owner of the river and its 
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flowing water, when the said Government made a grant to the appellant’s pre- 
decessors, the principle enunciated by s. 8 of the Transfer of Property Act 
should be applied and the grant should be construed to include all rights, 
title and interest of the grantor, unless there is a contrary provision either 
expressly made, or implied by necessary implication. 

Bearing these two considerations in mind, let us consider the terms of the 
Sanad itself. The Sanad is drawn in terms which are consistent with the 
pattern prevailing in that behalf in those days and contains the usual familiar 
recitals. The relevant portion of ‘the Sanad reads as follows :— 

“Seeing the respectable Brahmins, performing Snan Sandhya (bath and prayer) lead- 
ing ascetic life, devoted to the performance of their duties as laid down in Shruties and 
Smrities, the Government has constructed houses there and given to (them). Thinking’ 
that if the same are given to them, it would be beneficial to the Swami and to the King- 
dom of (a) 

Swami, the village of mouje Wadner, Paragana aforesaid in Swarajya as well as 
Moglai-Dutarfa (on both sides) has been given to them as Nutan (New) Inam together 
(c) (d) (e) 

with Sardeshmukhi, Inam Tizai, Kulbab-Kulkanu, . 

(£) (g) 
Hali-Patti, and Pestr-Patti excluding (the rights of) Hakkadar and Inamdar and to- 
gether with water, trees, grass, wood, stones and hidden treasures for maintenance of 
their families.” 
The Sanad then defines the shares in the current revenue of the said village 
amongst the respective sharers. In the concluding portion, it makes certatn 
other provisions with which we are not concerned in the present appeal. This 
Sanad was executed in 1773 A.D. During the British rule, this Sanad was 
confirmed in 1858 A.D. It is common ground that the material terms which 
have been construed for the purpose of determining the title of the appellant 
are contained in the earlier Sanad. 


It would be noticed that the Sanad refers to the rights in water, trees, grass, 
wood, stones and hidden treasures. It is well settled that the word ‘‘water 
(jal) ’’ refers to water in tanks or wells and does not refer to the flowing water 
of the river. Indeed, if a grant of the river including its flowing water is 
intended to be made, the Sanad would have definitely used the word ‘‘river 
(nadi)’’, because it is well-known that when rivers, drains or culverts are in- 
tended to be gifted, the Sanads usually use the words ‘‘nadi and nalla”. 
Therefore, on a plain construction of the relevant words used in the Sanad, 
there can be no doubt that what is conveyed to the grantee by the Sanad is 
stationary or static water in the ponds or wells and not the flowing water of 
the river. The specific reference to water meaning water of the well or the 
pond serves two purposes; it defines the kind of water which is conveyed, and 
by necessary implication, excludes the grant of flowmg water of the river. 
Sanads containing words like these have frequently been considered by the 
Bombay High Court in the past and it has been consistently held that the 
word ‘‘water’’ means only water in the ponds or wells and does not refer to 
the flowing water of the river; vide Annapurnabat yv. Government of Bombay’. 
Therefore, the two considerations on which Mr. Pathak strongly relied in sup- 
port of his construction of the Sanad do not really assist him. The language 
of the Sanad precisely defines the nature of the water that is conveyed and in 
doing so, by necessary implication, excludes the flowing water of the river. 

Mr. Pathak, however, suggests that it is not disputed by the respondents 
that the Sanad in question grants title to the soil of the village and is not con- 
fined to the royal share of the revenue only; and he argues that the grant of 
the soil necessarily means the grant of the bed of the river while it flows with- 
in the limits of the Inam village. If the bed of the river has been granted to 
the appellant’s predecessors by the Sanad, why does it not follow that the 
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water flowing on the said bed during the said limits belongs to the appellant? 

The title to the running water of the river must, Mr. Pathak says, go with 

the title to the bed of the river. There are two difficulties in accepting this 

contention. The first difficulty is that the use of the word ‘‘water (jal)’’ in® 
the Sanad, as we have already held, excludes the running water of the river. 

Besides, it is by no means clear that the title to the flowing water of the river 

necessarily goes with the title to the bed of the river. As was observed by 

Lord Selborne in Lyon v. Fishnongers’ Company? : 

«| ..The title of the soil constituting the bed of a river does not carry with it any 
exclusive right of property in the running water of the stream, which can only be appro- 
priated by severance, and which may be lawfully so appropriated by every one having a 
right of access to it” . 

Therefore, the argument that the grant of the soil of the village including the 
bed of the river must necessarily include the grant of the title to the flowing 
water of the river cannot be accepted. 

In this connection, it is necessary to remember that the river Valdevi flows 
through the village only for the distance of 2 miles and 2 furlongs. It is not 
a case where the whole of the stream of the river from its origin to its merging 
in another river runs entirely through this village. If a river takes its origin 
within the limits of an Inam village and its course is terminated within the 
limits of the same village, that would be another matter. In the present case, 
if the appellant’s right to the flowing water of the river is conceded, it would 
pene that the Inamdars would be able to divert the water completely and 

a oy the rights of the other riparian owners whose lands are situated out- 

e the village. They may be able to pollute the water or do anything with 
it to the prejudice of the said riparian owners. Such rights cannot be claim- 
ed by the appellant unless the Sanad in his favour makes the grant of the run- 
ning water in terms. As we have already seen, the Sanad not only does not 
make any such grant, but by necessary implication also excludes the running 
water from the purview of the grant. 

Mr. Pathak then attempted to argue that the diversion of the water of the 
river Valdevi during the relevant period affected the appellant’s right as the 
riparian owner and that, according to him, would furnish him with a cause 
of action for claiming damages against the respondents. In this connection, 
Mr. Pathak invited dur attention to the observations of Parke, B, in Embrey 
v. Owen’, | 

“Flowing water”, said Parke, B., “is publicijuris in this sense only, that all may 
reasonably use it who have a right of access to it, and that none can have any property 
in the water itself, except in the particular portion which he may choose to abstract from 
the stream and take into his possession, and that during the time of his possession only. 

The right to have a stream of water flow in its natural state, without diminution or 
alteration, is an incident to the property in the land through which it passes; but this is 
not an absolute and exclusive right to the flow of all the water, but only subject to the 
right of other riparian proprietors to the reasonable enjoyment of it; and consequently it 
is only for an unreasonable and unauthorised use of this common benefit that any action 
will He. ” 

In this connection Mr. Pathak has also referred us to the decision of the 
Privy Council in Secretary of State for India v. Subbarayudu*. In that 
ease, the Privy Council has elaborately considered the nature and extent of the 
rights which a riparian owner can claim. 

“A, riparian owner,” observed Viscount Dunedin, “is a person who owns land abutting 
on a stream and who as such has a certain right to take water from the stream. In ordi- 
nary cases the fact that his land abuts on the stream makes him the proprietor of the bed 
of the stream usque ad medium filum. But he may not be. He may be ousted by an 
actual grant to the person on the other side, or he may be and often is ousted by the 


2 (1878) 1 A.C. 662, at p. 683. 4 (1931) L.R. 59 LA. 56, at pp. 63-64, 8.0. 
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Crown when the stream is tidal and navigable, because where the stream is tidal and 
navigable the solum of the bed belongs to the Crown.” 

It was also observed that “The right of a riparian owner to take water is, first of all, 
* for domestic use, and then for other uses connected with the land, of which irrigation of 
the lands which form the property is one. ...the right is a natural right and not in the 
strict sense of the word an easement, though in many cases it has been called as ease- 
ment,” 

We do not, however, think that it is possible for us to allow Mr. Pathak to 
raise this alternative argument before us, because it is clear that the reliefs 
claimed by the appellant were based only on one ground and that was, the 
title to the flowing water of the river. In para. 8 of the plaint the appellant 
has specifically stated that he was claiming the amount of compensation for 
the use of water belonging to the plaintiff and in para. 3 it has been clearly 
averred that the running water of the river belongs to the appellant and so, 
by the unauthorised acts of the military authorities, the appellant and the Inam- 
dars were not able to let out their bed of the stream for the plantation of 
water-melons ete. and were thus put to loss. In other words, the plaint ‘has 
made no allegation even alternatively that the appellant and the other Inam- 
dars of the village had certain rights in the flowing water of the river as ripa- 
rian owners and the illegal acts of the military authorities had affected. the said 
rights and thereby caused damage to them. In fact, as the High Court has 
pointed out, there is no evidence on the record which would sustain the appel- 
lant’s claim that the acts of the military authorities had prejudicially affected 
the appellant’s rights as a riparian owner to the use of the water, and that 
means, on the record there is nothing to show that any damage had been caused 
to the Inamdars of the village as a result of the diversion of the water caused 
by the military authorities. Therefore, we are satisfied that the appellant 
cannot now make an alternative case on the ground of his rights as a riparian 
owner. 

The result is, the appeal fails and is dismissed with costs, two sets, one 
hearing fee, 

Appeal dismissed. 


Present: Mr. Justice P. B. Gajendragadkar, Mr. Justice K. N. Wanchoo, Mr. Justice M. 
Hidayatullah, Mr. Justice K. C. Das Gupta, and Mr. Justice J. C. Shah. 


THE COLLECTOR OF SOUTH SATARA 


v. 
LAXMAN MAHADEV DESHPANDE.” 

Bombay Pareyana and Kulkarni Watans (Abolition) Act (Bom. LX of 1950), Secs. 9, 3, 4, 
6—Bombay Hereditary Offices Act (Bom. HI of 1874)—Applicability of s. 9(1) of 
Bom. Act LX of 1950. t / 

Section 9(1) of the Bombay Paragana and Kulkarni Watans (Abolition) Act, 1950, 
contemplates the grant of compensation for abolition, extinction or modification of 
rights other than the rights of the watandar to land or to cash allowance or remis- 
sion of land revenue, 


- Tre facts appear in the judgment. 


M. C. Setalvad, C. K. Daphtary, Solicitor General of India, with 8. B. Jathar 
and R. H. Dhebar, for the appellants. 
8. G. Patwardhan, with A. G. Ratnaparkhi, for respondent No. 1. 


Smam J. With special leave, the Collector of South Satara has appealed 
against the order of the High Court of Judicature at Bombay directing him 


“Decided, February 13, 1968. Civil Appeal No. 289 of 1961. 
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to assess compensation payable to the respondent under s. 9(/) of the Bombay 
Paragana and Kulkarni Watans (Abolition) Act, 1950. 


Laxman Mahadev Deshpande—hereinafter called ‘the respondent’—was 
the holder of Paragana Watan land bearing Survey Nos. 503/2 and 504/1 in 
Mouza Aitwade, Taluk Valve, District South Satara. Performance of service 
in respect of the Watan had been commuted under an arrangement made in 
or about-1864 under a commutation settlement popularly known as ‘‘Gordon 
Settlement’’ whereby the holder was, on agreeing to pay a fixed sum, relieved 
of the obligation to perform service as a Village Officer. 


The Legislature of the State of Bombay enacted an Act called the Bombay 
Paragana Kulkarni Watans (Abolition) Act LX of 1950, which abolished all 
Paragana and Kulkarni Watans. The respondent applied to the Collector of 
South Satara for an order under s. 9 of the Act awarding Rs. 10,479-2-8 as 
compensation for extinction of his right in the watan land, and of his ‘‘right 
to enjoy part of the land revenue’’. By his order dated April 29, 1957, the 
Collector rejected the application, and the order of the Collector was affirmed 
by the Bombay Revenue Tribunal in appeal under s. 9(4) of the Act. But 
in a petition under art. 227 of the Constitution the High Court of Bombay 
set aside the order of the Collector and directed that Officer to assess and pay 
compensation to the respondent under s. 9(/) of the Abolition Act. 


The land was granted to an ancestor of the respondent as remuneration for 
‘performance of Paragana service some time in the sixteenth century by the 
Ruler of Satara, and that grant was confirmed by the British Government. 
The original grant and the confirmation sanad have not been produced, but it 
is common ground between the parties that the grant was of the soil and not 
merely of the royal share of revenue. In adjudging the claim made by the 
respondent for compensation under s. 9 of the Bombay Paragana and Kulkarni 
Watans (Abolition) Act, it is necessary in the first instance to ascertain the 
true character of the rights of a watandar in the land granted as remunera- 
tion for performance of service and the effect of the commutation settlement, 
in the light of the material provisions of the Bombay Hereditary Offices Act, 
III of 1874, commonly known as the Watan Act. By s. 4 of the Watan Act 
‘Watan property’ is defined as meaning—‘‘moveable or immoveable property 
held, acquired, or -assigned for providing remuneration for the performance 
of the duty appertaining to an hereditary office...’’. ‘Hereditary Office’ is de- 
fined as meaning ‘‘every office held hereditarily for the performance of duties 
connected with the administration or collection of the public revenue or with 
the village police, or with the settlement of boundaries, or other matters of 
civil administration. The expression includes such office even where the 
service originally appertaining to it have ceased to be demanded. The watan 
property, if any, and the hereditary office and the rights and privileges attach- 
ed to them together constitute the watan and the expression ‘Watandar’ 
means a person having an hereditary interest in a watan: it includes a person 
holding watan property acquired by him before the introduction of the British 
Government into the locality of the watan, or legally acquired subsequent to 
such introduction, and a person holding such property from him by inheri- 
tance. Section 15 of the Act provides for commutation of service. By sub- 
s. (J) it is provided: 

“The Collector may, with the consent of the holder of a watan, given in writing, re- 
lieve him and his heirs and successors in pepetulty of their liability to perform service 
upon stich conditions, whether consistent with the provisions of this Act or not, as may 
be agreed upon by the Collector and such holder.” 

By sub-s. (2) which was- repealed by Act XVI of 1895, it was provided: . 

“Any settlement made for this purpose before the date of this Act coming into force 
by any Collector or other officer acting on behalf of Government with the holder of any 
watan shall have the same force as if made under this Act.” 

Clause (3) provides: 
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“Every settlement made or confirmed under this section shall be binding upon both 
the State Government and the holder of the watan and his heirs and successors.” ; 
It is clear that the watan property, if any, the hereditary office, and the rights 
and privileges attached thereto, together constitute a watan, and a hereditary 
office does not lose its character merely because the service originally apper- 
taining to the office has ceased to be demanded. Commutation of service does 
not, therefore, in the absence of an express agreement to that effect alter the 
tenure of the land held as watan. By agreement, the State, for consideration, 
may agree to relieve the holder of the office and his successors of the duty to 
perform the service for performance of which the grant was made, but the office 
and the grant continue, subject to the terms of the settlement under s. 15 of 
the Bombay Hereditary Offices Act, 1874. 

In Appaji Bapuji v. Keshav Shamrav, and Keshav Shamrav v. “Appaji 
Bapuji', the nature of the tenure of land held originally as watam land, 
after commutation of service, fell to be determined before the Bombay High 
Court. Sargent, C. J., observed (p. 23): 

“What is termed a Gordon settlement was an arrangement—entered into in 1864 by a 

Committe, of which Mr. Gordon, as Collector, was chairman, acting on behalf of Gov- 
ernment—with the vatandars in the Southern Maratha Country, by which the Govern- 
ment relieved certain vatandars in perpetuity from liability to perform the services attach- 
ed to their offices in consideration of a ‘judi’ or quit-rent charged upon the vatan lands... 
the reports of Mr. Gordon’s Committee on the Satara and Poona Districts and their cor- 
respondence with Government can, we think, leave no doubt that the settlements made 
by that Committee, unless it was ‘otherwise specially provided by any particular settle- 
ment, were not intended by either party to those settlements to convert the vatan- lands 
into the private property of the vatandar’s with the necessary incident of alfenability, but 
to leave them attached to the hereditary offices, which although freed from the perform- 
ance of service remained intact, as shown by the definition of hereditary office in the decla- 
ratory Act IN of 1874,” 
But the commutation settlement does not confer an indefeasible title to the 
grantee, for the right affirmed by the settlement under s. 15(3) of the Watan 
Act is liable to be determined by lapse, confiscation or resumption (s. 22 of 
the Watan Act). The State having created the watan, is entitled to put an 
end to the watan i.e. to cancel the watan and to resume the grant: Bachha- 
ram Datta Patil v. Vishwanath Pundalik Patil?. Therefore if there be mere 
commutation of service, the watan office ordinarily survives without liability 
to perform service, and on that account the character of watan property still 
remains attached to the grant. But the State Government may abolish the 
office and release the property from its character as watan property. 

It is in the light of these features of the watan and the property granted 
for remuneration of the Wetandar that the relevent provisions of the Bombay 
Paragana and Kulkarni Watanus (Abolition) Act have to be considered in 
adjudging the right to receive compensation claimed by the respondent on 
abolition of his watan. By s. 3 of the Abolition Act, it is provided that: 

“With effect from and on the appointed day, notwithstanding anything contained in 
any law, usage, settlement, grant, sanad or order— 

(1) all Paragana and Kulkarni watans shall be deemed to have been abolished; 

(2) all rights to hold office and any Hability to render service appertaining to the 
said watans are hereby extinguished; 

(3) subject to the provisions of section 4, all watan land is hereby resumed and shall 
be deemed to be subject to the payment of land revenue under the provisions of the Code 
and the rules made thereunder as if it were an unalienated land: 

Provided that such resumption shall not affect the validity of any alienation of such 
watan land made in accordance with the provisions of section 5 of the Watan Act or the 
rights of an alienee thereof or any person claiming under or through him; 

(4) all incidents appertaining to the said watan are hereby extinguished.” 


1 (1890) I.L.R. 15 Bom. 18. 2 [1966] S.C.R. 675, s.o. 59 Bom. L.R. 93. 
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The material part of s. £ provides that: 

“A watan land resumed under the provisions of this Act shall...be regranted to the 
holder of the watan to which it appertained, on payment of the occupancy price equal to 
twelve times of the amount of the full assessment of such land...and the holder shall be 
deemed to be an occupant within the meaning of the Code in respect of such land...; all 
the provisions of the Code and rules relating to unalienated land shall, subject to the 
provisions of this Act, apply to the said land:” 

By s. 6 right to compensation in lieu of cash allowance or land revenue is 
granted. It provides: 

“6, Notwithstanding anything contained in any law, usage, settlement, grant, sanad 
or order,— 

(1) a sum equal to seven times the amount of the cash allowance due to a holder on 
the appointed day of a watan in respect of which a commutation settlement has been 
effected, shall be paid to such holder; 

(2) in the case of any land or village, in respect of which the watan property consists 
of the whole or a part of the land revenue of such land or village, a sum equal to ten 
times the amount of such land revenue shall be paid to the holder...” 

Section 9 provides for assessment and payment of compensation for the aboli- 
tion, extinetion or modification by virtue of s. 3 of rights in property not pro- 
vided for in the Act. Sub-section (Z) provides: 

“If any person is aggrieved by the provisions of this Act as abolishing, extinguishing 

or modifying any of his rights to or interests in property and if compensation for such 
abolition, extinguishment or modification has not been provided for in the provisions of 
this*Act such person may apply to the Collector for compensation.” 
Sub-section (2) prescribes the procedure of an application for compensation 
and sub-s. (3) precludes the grant of compensation to any person on the 
ground that any watan land which was wholly or partially exempt from the 
payment of land revenue has been under the provisions of the Act subjected 
to the payment of full assessment. 

It appears clear from the scheme of s. 6 that if the remuneration of the 
Watandar is merely cash allowance, or part or whole of the land revenue of 
the land, compensation at the rate prescribed is payable to the holder on abo- 
lition of the watan. If the remuneration consists not of cash allowance or 
remission of land revenue, but of the land itself by the combined operation 
of ss, 3(3) and 4 the holder of the watan land is entitled to be regranted occu- 
pancy rights as in unalienated land. Section 9 deals with the rights of persous 
to receive compensation for abolition, extinguishment or modification of the 
right or interest in watan property by virtue of the provisions of the Act, 
in eases where no other provision is made in that behalf in the Act. There is 
no serious dispute raised about this being the true position in law. 

But two questions remain in controversy between the parties: 

(1) Whether the right to or interest in property of a watandar is abolished, extinguish- 
ed or modified by the provisions of the Bombay Paragana and Kulkarni Watans (Aboli- 
tion) Act; and 

(2) Whether provision for compensation for the abolition, extinguishment or modi- 
fication or the right or interest in the watan land of the holder is made by any provision 
in the Act, so as to exclude the operation of s. 9(1) of the Act. 

The first question presents little difficulty in its solution. Section 3 in terms 
provides for abolition of the watan, extinction of the office and modifieation 
of the right in which the land is held. The abolition, extinction and modifica- 
tion arises by the operation of s. 3 of the Act, and not from the exercise of the 
executive power of confiscation or resumption, by the State. Undoubtedly the 
power of resumption of a watan may be exercised under s. 22 of the Watan 
Act and such a resumption may destroy the right of the holder both to the 
office and the watan land, and in the absence of any provision in that behalf 


no right to compensation may arise. But where the abolition of the watan 
B.L.R—10. 
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is not by executive action, but by legislative decree, its consequences must be 
sought in the statute which effectuates that abolition. 


On the second question the respondent affirms the contention which’ appeal- 
ed to the High Court that where the grant to a watandar is of the soil and 
not merely of cash allowance or of remission of land revenue as remuneration 
for performance of the duties of his office, compensation has to’ be awarded 
under s. 9, for Act LX of 1950 makes no provision for payment of vompensation 
to the watandar for abolition of his office and rights in the land held by him. 
The correctness of this view is challenged by the appellant. It must be remem- 
bered that the power which the State Government always possessed by the 
clearest implication of s. 22 of the Bombay Hereditary Offices Act, 1874, of re- 
sumption is statutorily enforced bys. 3 in respect of the Paragana and Kul- 
karni Watans. The State Government having the power to abolish a watam 
office, and to resume land granted as remuneration for performance of the 
duties attached to the office was not obliged to compensate the watandar for 
extinction of his rights. But the Legislature has, as a matter of grace, pre- . 
sumably because of settlements between the holders and the Government under ' 
the Gordon Settlement, provided by s. 6 that cash compensation be awarded 
for loss of the rights to cash allowance or remission of land revenue and has 
by s. 4 conferred upon the holder of the watan land, for loss of his rights, a 
right to regrant of the land as occupant and free from the obligations imposed 
by its original tenure as watan land. Provision is also made by s. 9 for award- 
ing compensation to persons whose right or interest in property is abolished, 
extinguished or modified by virtue of the section, and no other provision «for 
compensation for such extinction, abolition or modificaion is made by the Act. 
The right to cash compensation under s. 9 depends upon the existence of two 
conditions: the abolition, extinction or modification of rights in property by 
virtue of the provisions of the Act; and the absence of any other provision in 
the Act for compensation in that behalf, If, therefore, s. 4 which provides for 
conferment of occupancy rights in land, be regarded as a provision for com- 
pensation for abolition, extinction or modification of the right to hold it as 
watan land, the residuary enactment in s. 9 will not on the plain terms be 
attracted. By the operation of s. 3 all Paraganas and Kulkarm watans fall- 
ing within the Act are abolished, the right to hold office is extinguished, and 
the land granted as remuneration for performance of service is resumed, The 
holder of the land is thereafter liable to pay land revenue, and is entitled, on 
payment of the occupancy price at the prescribed rate, to be granted oceu- 
pancy rights as if it is unalienated land. The right so conferred is, though not 
a right to cash compensation, a valuable right of occupancy in the land. By 
the resumption of watan land and regrant thereof in occupancy right, all the 
restrictions placed upon the holder of watan land are by the provisions of the 
Watan Act, and the terms of the grant, statutorily abolished. But the right 
of occupancy granted by s. 4 adequately compensates the holder for loss of 
the precarious interest of a watandar, because the land regranted after aboli- 
tion of the watan, is held subject only to the restrictions imposed by sub-b. (2) 
of s. 4, and is freed from the incidents of waten tenure, such as restriction on 
alienation beyond the life-time of the holder, devolution according to the spe- 
cial rule of succession, and the lability to confiscation or resumption. In 
our judgment, compensation contemplated to be awarded, not as a matter of 
right but as of grace, is not merely money compensation; it includes grant of 
occupancy, rights which compensates for the loss of office and the interest of a 
watandar in the land. By s. 4 the Legislature has granted for the loss suffer- 
ed by watandar on abolition of the watan and the rights in watan land, a right 
of occupancy in the land which may properly be "regarded as compensating ` 
hiin for the abolition of his rights. Provision for levy of what is substantially 
a nominal occupancy price will not detract from that character. After the 
commutation settlement, the holder being relieved of the obligation to perform’ 
service, the office watandar survives in name only, but the land granted as 
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watan remains subject to the restrictions imposed by the Watan Act. By the 
regrant of the land in occupancy right, on abolition or extinction of the watan, 
. the holder is not in truth prejudicially affected. Loss of watan rights in land, 
and the watan office is compensated by the regrant of occupancy rights in the 
land. It would, therefore, be reasonable to infer that the Legislature contem- 
plated the grant of compensation under sub-s. (Z) of s. 9 for abolition, extine- 
tion or modification of rights other than the rights of the watandar to land or 
to cash allowance or remission of land reyenue. 

The appeal is, therefore, allowed and the order passed by the Iligh Court 
set aside. We are informed at the Bar that the respondent has not claimed 
right of occupancy in the land which was previously held by him as watan 
land be granted to him. Whether he will be entitled thereto in view of his 
failure to make a claim to a regrant is a matter on which we express no opi- 
nion. Having regard to the circumstances, we direct there will be no 
order as to costs, throughout. 

Appeal allowed. 


APPEAL FROM ORIGINAL CIVIL. 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Mody. 


THE STATE OF MAHARASHTRA ~v. MESSRS. BENNETT COLEMAN & 
CO., UTD.* 

Prizé Competitions Act (XLII of 1955), Sec. 2(d)—Bombay Lotteries and Prize Competi- 
tions Control and Tax Act (Bom. LIV of 1948), Sec. 2(1)(d)—Betting and Lotteries 
Act 1934 (24 & 25 Geo. V Ch. 58) Secs. 22(1), 26(1)—Applicability of Prize Competi~ 
tions Act to competition how to be decided—Question whether skill or chance the 
determining factor in competition how to be decided—Whether skill has affected re- 
sult of competition to substantial degree how to be determined. ` 


In order to decide whether the Prize Competitions Act, 1955, applies to a com- 
petition, two things are to be considered: (1) whether it involves the exercise 
of skill, and (2) whether success in it depends to a substantial degree upon 

_ the exercise of skil. Mere use of skill is not sufficient to take a competition 
out of the scope of the Act. It must also be shown that success in it depends substan- 
tially upon use of skill. A competition will not cease to be a competition involving 
skill, merely because success in it may also be obtained by chance. 

Success in a competition can be said to depend upon skill, if the competitor who 
uses skill has a much better chance of winning the prize than the one who does 
not use skill or uses it to a lesser degree. The question whether skill or chance is 
the determining factor must be decided with reference to the capacity of the general 
public and not to that of exceptionally qualified men to solve the problem presented. 
The questidn whether skill has affected the result to a substantial degree must be 
considered not only in a quantitative but also in a qualitative sense and must be 
decided in each case in the light of the facts and circumstances of that case. In each 
case the Court must find out the nature of the skill involved in the competition, 
the persons to whom the competition is open and who are likely to take part therein 
and the extent to which the competitors or the great majority of them possess or 
are likely to possess the particular type of skill and decide upon a consideration of 
these and other relevant facts and circumstances whether the:result or the winning 
of the prize can be attributed substantially to exercise of skill. 

A competition will not fall outside the scope of the Act, merely because in an 
attempt to get over the legal bar the compiler includes a small number of clues, 
which it is easy to solve either by resort to one’s memory or by the process of 
reasoning. The picture must be looked at as a whole in order to determine whether 
the winning of the prize can be attributed substantially to skill or to chance. 


*Decided, August 28, 1963. O.C.J. Appeal of 1060. 
No. 8 of 1962: Miscollavoous Petition No. 144 


. 
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State of Bombay v. Chamarbaugwala,’ Chamarbaugwala v. Union of India,’ State 
of Bombay v. Chamarbaugwalla,? Barclay v. Pearson,’ Taylor v. Smetten,’ Hall v. 
Coz,‘ Blyth v. Hulton and Co. (Limited), Scott v. Director of Public Prosecutions,’ 
Hobbs v. Ward,’ Coles v. Odhams Press, Ld.” Witty v. World Service, Ld.“ Moore 
v. Elphick Strang v. Adiar Boucher v. Rowsell,“ State of Missourie Ex. Inf. Roy 
McKitrick, Attorney General v. Globe Democrat Publishing Company” and Palser 
v. Grinling: Property Holding Co. Ld. v. Mischeff,* referred to. 


Messrs. Bennett Coleman & Co. Ltd. (petitioners) was a company which pub- 
lished among other publications the Illustrated Weekly of India. In the latter 
publication the petitioners ran a prize competition called ‘‘Quotes’’, the first 
one of which, ‘‘Quotes’’ No. 1, was published in October 1956. Initially no fee 
was charged for the entries submitted by the readers for the competition. A 
prize of Rs. 50 was offered in ‘‘Quotes’’ No. 2 and the prize was raised to Rs. 500 
in ‘Quotes’? No. 10. On May 3, 1957, the compiler of the ‘‘Quotes’’ competition, 
one Rao, wrote to the Collector of Bombay that the ‘‘Quotes’’ was essentially a 
literary contest of skill and asked for his advice as to whether a licence under 
the Prize Competitions Act, 1955, was necessary for the competition. The Collec- 
tor replied that if the competition was one in which success depended to a sub- 
stantial degree upon exercise of skill, no licence would be required, On Novem- 
ber 25, 1957, the petitioners wrote to the Collector that ‘‘Quotes” was a contest 
of skill designed to cater to the tastes of discriminating and literary-minded 
readers, that the contest was not intended to have a mass appeal and that the 
petitioners proposed to increase the total prize to Rs. 5,000 in future ‘‘Quotes’’. 
The prize was then increased to Rs. 5,000 and an entry fee of Re. 1 per entryewas 
charged from ‘‘Qnotes’’ No. 12. The prize was later raised to Rs. 7,500 for 
each competition and from ‘‘Quotes’’ No. 22 the prize was further raised to Rs. 
10,000. On February 26, 1960, the Collector of Bombay wrote to the petitioners 
calling upon them to take steps within a week to obtain a licence in accordance 
with the Prize Competitions Act, 1955, failmg which a prosecution would be 
instituted against them. 

The petitioners filed the present petition for a writ or order under art. 226 of 
the Constitution of India for restraining the State of Bombay and the Collector of 
Bombay (respondents), from enforcing the provisions of the Prize Competitions 
Act, 1955, against their trade and business of running the prize competition 
‘*Quotes’’ through the Illustrated Weekly of India. 

The petition was heard by Tarkunde J. who held that the competition ‘‘Quotes”’ 
was not a prize competition within the Act and made the rule absolute. In the 
course of his judgment delivered on December 14, 15 and 18, 1961, his Lordship 
observed as follows :— 


TARKUNDE J. The main argument of the learned Advocate General was that 
no competition which involves elements of both skill and chance can be regarded 
as anything but a form of gambling if the scheme of the competition does not pro- 
vide a means of testing whether a competitor who bas submitted correct answers 
has done so by the exercise of skill or by reliance on mere chance, If this argu- 
ment were addressed to me in relation to the facts of the present case, I would 
have rejected it on the ground that persons who do not possess the type of skill 
required for these contests or who do not wish to rely on that skill are not likely 
to participate in it. I have already given my reasons in support of that view. 
The above argument was, however, addressed to me as a matter of law. The 


1 (1957) 59 Bom. L.R. 946, 8.C. 9 (1929) 45 T.L.R. 373. 
2 (1957) 59 Bom. L.R. 973, S.C. 10 [1936] 1 K.B. 416. 

3 (1955) 57 Bom. L.R. 288. 11 [1936] 1 Ch. 303. 

4 12803) 2 Ch. D. 164, 12 [1945] 2 All E.R, 155. 
5 (1883) 11 Q.B. 207. a 13 11936] 8.C. (J) 56. 

6 [1899] 1 Q.B. 198. 14 [1047] 1 AN E.R. 870. 
7 (1908) 24 T.L.R. 719. 15 118 ALR. 1104. 

8 [1914] 2 K.B. 868. 16 [1048] A.O. 291. 
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learned Advocate General fairly told me that the above propositiou was not laid 
down in any case, but he urged that it can be deduced from a number of autho- 
tities. Before dealing with these authorities, it is necessary to observe that the 
test laid down by the Supreme Court for deciding whether a contest is or is not 
of gambling nature has two aspects: first, that it should involve the exercise of 
skill; and second, that success in the competition should depend to a substantial 
degree on skill. A contest may partake of the nature of gambling either because 
it does not involve any real skill or because the skill displayed by the contestants 
is not effectively reflected in the result. When the contest consists of questions 
or puzzles which are capable of being answered in different ways, one answer being 
better or worse than the other, the scheme of the competition must include a test 
by which the relative merits of the different answers can be assessed. All the 
cases cited by the learned Advocate General in support of the above proposition 
were cases of this type. The questions of puzzles which are required to be solved 
in the contest with which I am concerned are of a different type. In each case 
the competitor is required to furnish the word actually used by the author of 
the quotation, so that the answers furnished by the competitors are either right 
or wrong, and it cannot happen that the answer of one competitor can be better 
or worse than the answer of another. In Barclay v. Pearson’ the editor of a 
newspaper had prepared and published a paragraph omitting the last word, and 
the competition consisted of supplying that word. While announcing the com- 
petition, the editor had noted the missing word on a paper and entrusted the 
paper to a chartered accountant in a sealed envelope. Prizes were to be given to 
thoge who selected the same word which was previously selected by the editor. 
The competition was held to be a lottery, not because no skill was involved in 
choosing the word, but because the selection of successful competitors was entirely 
arbitrary. On the other hand, in Scott v. Director of Public Prosecutions,? tho 
proprietors of a newspaper had announced a competition which consisted of 
selecting one of a number of given words and composing a short sentence which 
defined or illustrated the word selected. There were some other conditions with 
regard to the composition of the sentence, with which we are not concerned. -In 
publishing the competition, it was announced that all the sentences reaching the 
editor would receive careful consideration and that the editor’s decision would 
be final. The competition was held not to be a lottery, because the composition 
of the sentence involved some skill and the sentences submitted by the competi- 
tors were to be considered on the merits by the editor. In Coles v. Odhams Press, 
Ld., a newspaper had published a cross-word puzzle and the competitors were 
to submit their solutions. The competition editor, however, had prepared before- 
hand a test solution of the puzzle and the prize was to be awarded to the compe. 
titor whose solution happened to correspond most closely to that of the compe. 
tition editor. The competition was held to be a lottery, not because there was nc 
skill involved in solving the crossword puzzle, but because success did not depend 
upon the exercise of skill but went to that competitor who happened to submit 
the same solution as the one prepared beforehand by the competition editor. It 
is this case which contains the famous dictum of Lord Hewart C.J. (p. $26): 

“ ,.The solution which is to be adjudged to be correct is not to be picked out of the 
efforts of the competitors in competition with each other. It is to be the solution that 
is found, on examination, to coincide most nearly with a set of words chosen beforehand 
by somebody not known, by a method, if any, not stated, that person being perfectly at 
liberty to act in an arbitrary, capricious, or even mischievous spirit. In other words, 
the competitors are invited to pay a certain number of pence to have the opportunity 
of taking blind shots at a hidden target.” 

It is obvious that none of these cases support the proposition which the learned 
Advocate General has put forward. Where, as in the present case, the solution 
submitted by the competitors regarding each elue is either wholly correct or 
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wholly incorrect, a mechanical test such as the one provided in this competition 
is an adequate test of the skill involved. 

Another argument of the learned Advocate General was that, even if the pre- 
sent competition is held not to be a lottery, it can still be shown to be a form of 
gambling and is, therefore, a prize competition covered by the Prize Competi- 
tions Act, 1955. It was urged as a part of the same argument that, in deciding 
whether this competition is of gambling nature, the question whether suecess in 
the competition depends to a substantial degree on the exercise of skill is irrele- 
vant. In support of this argument, the learned Advocate General referred to 
a number of English cases which arose under different British Acts which re- 
lated to betting in different specific forms. It is, however, not open to the 
learned Advocate General to argue in this Court that a competition may be 
of a gambling nature even if success therein depends to a substantial degree 
on the exercise of skill. It ig clear from the judgment of the Court of Appeal 
in State of Bombay v. Chamarbaugwatlla,+ that the learned Judges regarded a 
lottery to be a form of gambling, and decided on that basis that a lottery as a 
form of gambling is characterised by the feature that success therein does not’ 
depend to a substantial degree on the exercise of skill. The judgment of the 
Supreme Court in the appeal from that decision (State of Bombay v. Chamar- 
baugwale®) is even more specific. Their Lordship observed (p. 954) :— 

“It will suffice to say that we agree with the Court of Appeal that a competition 
in order to avoid the stigma of gambling must depend to a substantial degree upon the 
exercise of skill. Therefore, a competition success wherein does not depend to a sub- 
stantial degree upon the exercise of skill is now recognised to be of a gambling nature”... 

I, however, agree with the learned Advocate General that the degree of skill 
which is necessary, according to English decisions, to take a competition out of 
the category of a lottery is not the same as the degr ee of skill which, according 
to the test laid down by the Supreme Court, is necessary for taking a competition 
out of the category of a prize competition as defined by the Prize Competitions 
Act, 1955. The learned Advocate General rightly insisted that the expression 

“success in which does not depend to a substantial degree upon the exercise of 
skill’’ was never used in English law in connection with lotteries as such. In the 
Betting and Lotteries Act, 1934, Part II deals with ‘‘Lotteries and Prize Com- 
petitions” and in that Part s. 22 enumerates ‘‘offences in connection with Lot- 
teries’’ while s. 26 imposes ‘‘Restriction on certain prize competitions’’. One 
of the categories of competitions covered by s. 26 is a competition ‘‘suecess in 
which does not depend to a substantial degree upon the exercise of skil”. A 
lottery has been described as a scheme of distributing prizes by lot or chance. 
If some skill is really involved in the competition and if the skill contributes to 
success even in a small measure, the competition is not a lottery according to 
English decisions. The position has been summarised in Halsbury, 3rd edn., Vol. 
18, paye: 461, in the following terms (p. 240) :— 

‘...Prize competitions promoted through newspapers or in connection with any 
trade or business or the sale of any article to the public are unlawful unless success 
depends to a substantial degree upon the exercise of skill, but this does not appear to be 
the test in determining whether such competitions are lotteries or not”. 

The cases which I have cited above in another connection, Barclay v. Pear son, 
Scott v. Director of Public Prosecutions, and Coles v. Odhams’ Press, Ld., were 
all eases of lotteries; but from the point of view of this argument of the learned 
Advocate General, it is instructive to consider the decision in Moore v. Elphick.S 
The facts of that case were somewhat complicated, but for our purpose they ean 
be simply stated. There the appellant Moore had forméd a club called ‘‘Faber’s 
Pools Club” for the purpose of enabling members to participate in football pools. 
The Club was not itself a football pool, but was an agency for making entries in 
football pools. Contributions paid by mentbers were utilised by Moore in making 
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the entries on their behalf. The football pools conducted a competition of 
guessing the correct results of twelve football matches. Hach match had three 
possible results—a win of one side, a win of the other side, and a draw. Moore 
was able, with the aid of his study and knowledge, to make an intelligent guess 
with regard to the results of four of the twelve matches; with regard to the re- 
sults of the remaining eight matches, he worked on the basis of permutation and 
combination and made the necessary entries. The question was whether the Club 
formed by Moore was a lottery. It was assumed that whatever skill was exercised 
by Moore was exercised on behalf of the members of the Club. In his judgment 
Humphreys J. referred to a passage in the judgment of Lush J. in Scott v. 
Director of Public Prosecutions to the effect that ‘‘if merit or skill plays any 
part in determining the distribution (of a prize), there has been no lottery, and 
there is no offence’. Mr. Justice Humphreys added that the merit or skill must 
be real skill which has some effect and observed (p. 156): 

« ,.It must be something more than a scintilla of skill, so that it can fairly be said 
that the distribution of the prize, the allocation of the prize, in the particular case, was 
due -to two causes, not one cause with possibly a scintilla of some other cause added to 
it, but two separate causes, one being skill and the other being chance.” 

Although in his opinion the results of two-thirds of the matches were not given 
‘by the exercise of skill, he held that the club was not a lottery. He observed 
(p. 159): 

“ , Supposing that as to two-thirds of the matches it is chance, but as to one-third 

it is skill, is that a lottery? The answer must be ‘No,’ if one pays attention to the 
definition of Lush, J., of a lottery. It is clearly not. One-third is a very substantial 
portion of ‘the whole, and it is found to be true that if every competitor—one of these 
competitors we must assume had won a prize— has had one-third of his selections made 
for him as the result of skill, it cannot be said that the whole thing is the result of chance 
or substantially nothing but chance, and upon that point counsel for the respondent fails 
to satisfy me so far that this was a lottery; I think it clearly was not.” 
Tt is true that one-third is a substantial number, but the test which was here 
applied was not whether success in the competition depended to a substantial 
degree on the exeréise of skill. As the results of eight matches were given with- 
out recourse to skill and as there were three possible results of each match, the 
contribution of skill to success in the competition must be regarded as very 
meagre. The learned Advocate General calculated that the contribution would 
be 1/6561 (calculated on the formula 38). In the same case the decision of 
Mr. Justice Cassels was on a somewhat different basis and T will have to refer to 
that decision in connection with another argument advanced by the learned Ad- 
vocate General. But in the later decision of Boucher v. Rowsell,’? Lord Goddard 
C.J., derived the ratio of Moore v. Elphick from the judgment of Humphreys J. 
With reference to Moore v. Elphick, Lord Goddard observed (p. 871): 

«,.. although some of the combinations which might be sent in depended on chance 
and not on skill, some of the entries sent in for the one prize did depend on skill.” 

It is clear from these cases that in English law a competition is not a lottery if 
success therein depends to some extent on skill, although it does not depend on 
skill to a substantial extent. T have, therefore, refrained from relying on English 
cases relating to lotteries as precedents for deciding whether the competition in 
the present case is a prize competition as defined by the Prize Competitions Act, 
1955. ` 
The learned Advocate General then argued that a competition wherein ele- 
ments both of skill and of chance are involved cannot be held to be anything but 
gambling unless skill is the predominant factor in determining the result. He 
relied in this connection on the following passage from Corpus Juris Secundum, 
Vol. LEV (p. 847) :— 
“| ,..Where elements both of skill and of chance enter into a contest, the determina- 
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tion of its character as a lottery or not is generally held to depend on which is the 
dominating element”. 

A subsequent passage shows that this view is not supported by some of the Po 
vican authorities. Now, if the test laid down in the passage relied upon by the 
learned Advocate General for determining what is a lottery is different from 
that of ihe Supreme Court in the Chamarbaugwala cases, I am, with respect, 
bound to adopt the test laid down by the Supreme Court. I am, however, not 
sure that the tests ave different. In practise, they are likely to lead to the same 
result. 

Another argument of the learned Advocate General was based on the follow- 
ing observations under the same head from Corpus Juris Secundum, Vol. LIV 
(p. 847) :— 

“The doctrine that chance must be the dominant factor is to be taken in a qualita- 

tive or causative sense, rather than in a quantitative sense; and thus, where a contest 
is multiple or serial, and requires the solution of a number of problems to win the 
prize, the fact that skill alone will bring contestants to a correct solution of a greater 
part of the problems does not make the contest any the Jess a lottery if chance enters 
into the solution of another lesser part of the problems and thereby proximately influ- 
ences the final result”. 
This passage makes a reference to a decision in one of the American States. I 
was unable to get the report of the case and have no idea of the local law under 
which it was decided. The same case has been referred to in Vol. 34, American 
Jurisprudence, and the following observations have been made about the facts 
ARA (p. 656) :— 


..Thus, the dominant element of chance necessary to make a puzzle contest a 
TA exists where, of the names from which the contestants were to select the one 
most appropriate to each of a series of cartoons containing indications of the name which 
their creator had in mind, more than one were equally appropriate, so that the selec- 
tion of the right name was a matter of chance”, 

The facts of that case appear to be materially different from the facts before me. 
It was, however, urged by the learned Advocate General—and this argument has 
merit apart from authority—that even if a number of puzzles in the ‘‘Quotes”’ 
competition were correctly solved by a competitor by the aid of skill, his possible 
success would not depend to a substantial degree on the exercise of skill. Thus, 
if a successful candidate supplies the missing words in seven out of the thirteen 
quotations by the aid of skill and supplies the missing words in the remaining 
six quotations by relying on chance, the element of skill in his success would be 
in 1 in 64 (on the formula of 28). The element of skill would rapidly increase 
if more clues involved the exercise of skill. In view of this argument, I consi-. 
dered whether it was necessary for me to make some kind of statistical estimate 
of the percentage of skill and chance involved in this competition. There were 
two reasons why this statistical approach could pot be adopted. In the first 
place, if a competitor is able to supply the missing words in a good number of 
quotations, there is no reason to suppose that he would not ensure his success by 
relying on the process of working out permutations and combinations with re- 
gard to the alternate words in the other quotations. A process of permutations 
and combinations is often associated with gambling, but there is no element of 
gambling in the process itself. If a competitor is able to ascertain the sources of 
11 of 13 quotations so that he is quite sure that his solutions of 11 clues are 
correct, and if he submits four entries by combining the two alternative words 
in the remaining two clues with the rest of his solutions, it is clear that one of 
his entries must be an all-correct entry. In such a case, so far from relying upon 
chance, he has completely eliminated the operation of chance, in securing success. 
In the judgment of Cassels J. in Moore v. Elphick, the learned Judge appears to 
have held that the process of permutations and combinations adopted by the 
appellant Moore in that case was based on the appellant’s ‘‘knowledge’’. It is 
not possible to ascertain how many such entries would, or should, be submitted 
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by a successful candidate by the process of permutations and combinations. The 
second diffculty in adopting a statistical approach is that it is impossible to say 
about the clues in this competition that the solution of some of them depends 
entirely on chance. The quotations differ in degree with regard to the extent 
to which they are memorable or otherwise significant afid are likely to be remem- 
bered by persons who have read the original works. Even where a competitor 
tries to find the correct word by recourse to reason, he can sometimes be certain 
of having chosen the correct word and on other occasions he has various degrees of 
preference for the choice of one word over another. The elements of skill and 
of chance involved in the contest are, therefore, incapable of a statistical estimate. 

Nor do I find that such an approach is necessary for deciding whether success 
in the competition depends to a substantial degree on the exercise of skill. Ano- 
ther, and from a practical point of view a far better, approach is to consider, in 
the first place, whether some type of skill is required to be exercised in the com- 
petition. If the competition involves the exercise of a particular type of skill, 
the next question is whether persons who do not possess that type of skill have 
about the same prospect of success in the competition as persens who possess the 
skill. If the latter have a decided advantage in the competition, the former 
would hardly participate therein, and the competition would be a contest of skill 
and not merely a competition in luck. The last question would be whether, as 
between persons who are possessed of the skill in some measure, success is more 
likely to go to those who are possessed of relatively higher degrees of skill; 
whether, in other words, in the contest as between those who possess the requisite 
type of skill, success is not a mere matter of chance but has a positive correlation 
with degrees of skill. If a competition fulfils these conditions, it is one in which 
success depends to a substantial degree on the exercise of skill, and not being of 
gambling nature, is unaffected by the Prize Competitions Act, 1955. 

As already stated, by following this approach, I have come to the conclusion 
that this competition is not a prize competition within the meaning of the Prize 
Competitions Act, 1955. Accordingly, the rule will be made absolute in terms 
of prayer (a) of the petition. I must add that the rule has been made absolute 
in view of the nature of the competition as I find it at present. If the nature of 
the competition is altered so as to water down the element of skill involved 
therein, this order would not be operative. 


The State of Maharashtra appealed. 


H. M. Seervm, Advocate General, with T. R. Andhyarujina, for the appellant. 
M. P. Laud, with N. A. Palkhwala and 8. J. Sorabji, for the respondents. 


Cuarnani C.J. The respondents in this appeal are the original petitioners. 
Respondents No. 1 are a public limited company and are the publishers of seve- 
ral important dailies and weeklies in India, including the well-known weekly 
called the Dlustrated Weekly of India. Respondent No. 2 is one of the Directors 
of this company. In one of their daily papers, the Times of India, the respond- 
ents publish every day a crossword puzzle for the intellectual amusement of its 
readers. No fee is charged for entering this contest and the clues are such that 
there is only one word which fits with each clue. Prior to 1953 the respondents 
also conducted in the Dlustrated Weekly of India a competition which was 
known as ‘‘the Commonsense Crosswords’’. In this competition there was more 
than one solution or apt word for each missing word, but there was an adjudi- 
cation committee which used to decide which one of the alternatives was the most 
apt word. ‘This competition was held to be of a gambling character by this Court 
in State of Bombay v. Chamarbaugwalla’ and by the Supreme Court in State of 
Bombay v. Chamarbaugwala.* It was, therefore, discontinued. In 1955 the 
Prize Competitions Act, 1955, came into force. The constitutional validity of this 
Act was challenged before the Supreme Court in Chamarbaugwala v. Union of 
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India. The Supreme Court held that this Act as well as the Bombay Lotteries 
and Prize Competitions Control and Tax Act, 1948, applied to prize competitions, 
which were essentially gambling in their character and that they did not apply 
to competitions in which success depended to a substantial degree on skill. In 
1956 the petitioners started a new competition known as ‘‘Quotes’’. The first 
Quotes competition (Quotes No. 1) was published in the [Nlustrated Weekly of 
India in October 1956. The competition is presented in the form of a crossword 
square and most of the words in it are from quotations, which according to the 
petitioners are taken from popular books of well-known authors or which are 
otherwise memorable or deserve to be preserved. Competitors are asked to 
supply the words actually used by the authors. One letter of each missing 
word is kept blank in the crossword square. To help the competitors a list .of 
words, which includes the missing words, is also published. (This list was how- 
ever not given in Quotes Nos. 6 to 15). For each missing word two alter- 
natives are suggested, one being the word actually used by the author in the 
quotation and another word referred to in the evidence as the fill-in word. 
Care is taken to see that this word also fits in the quotation and ‘‘reads 
smoothly with the rest of the sentence.’’ The two alternative words such as 
Tiny - Tidy, Bold - Cold, Roof - Room, Din - Den, differ from each other only 
in respect of one letter, which is kept blank in the crossword table. In a few 
competitions more than two words were suggested for one missing word. From 
the letters printed in the crossword table and the list of words given, it is easy 
to find out in respect of each missing word the alternative words from which 
the correct word is to be chosen to complete the quotation. From Quotes 
No. 6, apart from the missing words in the quotations, the crossword sqfare 
also contains blank spaces for a few other words, but these are such that with 
the aid of the clues given it is easy to find them. The competition, therefore, 
essentially consists in spotting the correct words for the missing words in the 
quotations. There is only one correct answer or solution in respect of each 
missing word and that is the word used by the author in his original work. 
Each competition is stated to be ‘‘open to all readers’? and a reader can sub- 
mit more than one entry. The names of the authors of quotations and the 
correct solutions are published in subsequent issues of the Illustrated Weekly, 
but the names of the books from which the quotations were taken are not so 
published. 

Although the Illustrated Weekly is published every weck, there is one Quotes 
competition for each month. Two entry forms are given’in each issue and 
they are not available otherwise. The number of quotations has varied from 
time to time, but at the date of the petition it was generally 13. Initially no 
entry fee was charged and no prizes were offered, but the names of those, who 
sent in all correct entries, were published. From Quotes No. 2, Rs. 50 in book 
prizes were offered, but there was no entry fee. The prize was increased to 
Rs. 250 and subsequently to Rs. 500. From Quotes No. 12 the prize was in- 
creased to Rs. 5,000 and an entry fee of one rupee per entry was charged. 
The number of entries for this competition was 7022. The prize continued to 
be Rs. 5,000 until Quotes No. 18 and the entries for competitions Nos. 13 to 18 
varied between 4407 for Quotes No. 15 and 10,790 for Quotes No. 16. The 
prize for Quotes Nos. 19, 20 and 21 was increased to Rs. 7,500 and the entries 
for those competitions were 13,590, 11,687 and 11,770 respectively. From 
Quotes No. 22 the prize was further raised to Rs. 10,000. Tt has remained at 
this figure except abont three times a year, when on special occasions like the 
Republie Day, Divali, ete. the prize offered is Rs. 15,000. On these occasions 
the number of quotations is increased to 14. The entries for the com- 
petitions from Quotes No. 22 to 57, except for Quotes No. 42, varied between 
9080 for Quotes No. 25 and 20,058 for Quotes No. 32.° For Quotes No.’ 42 
they were 7637. For Quotes Nos. 36, 45 and 51, when the prize offered was 
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Rs. 15,000, the entries were 25,504, 27,917 and 28,468 respectively. An in- 
crease in the amount of the prize, therefore, also led to a substantial inerease 
in the number of entries. The first prize is awarded to competitors with all 
correct solutions. Runners up prizes are given to competitors with one or 
two errors. Those with three errors also get a prize when there is no all cor- 
rect entry. ` 

In Quotes No. 12, which was the first competition since which a fee of 
Re. 1 for each entry is being charged, it was stated that the competition was 
“a novel literary pastime’’, that it was a contest of skill, that it was open to all 
readers and that Rs. 5,000 ‘‘must be won”. On the right hand side in the | 
announcement it was stated that the competition was purely a game of skill, in 
which there were no alternatives and that.every clue permitted of only a one 
‘word solution. It was mentioned that there were two types of clues: 

(1) The regular type, the solutions of which were to be found either in the Concise 
‘Oxford Dictionary or Chambers Twentieth Century Dictionary. 

(2) Quotation clues printed im thicker type, the answers of which when filled in 
completed the square. 

‘It was then stated: 

“These quotation clues are actual quotations from well known authors and they 
are sensible, witty and ‘delightful and therefore they are in themselves truly educative 
and impart genuine kr®wledge to those who enter. Moreover there is no element of 
chance in this contest because there are no alternatives and there is no adjudication 
committee to decide the final solutions, since all the answers are part and parcel of the 
actual quotations found in the original works of authors. 

How to solve: (a) Firstly solve all the ordinary type of clues printed in small type 

and enter them on the square. These fixed words provide the framework for the con- 
test. (b) Secondly, tackle the quotation clues printed in thicker type by using your 
ingenuity and skill in an endeavour to recollect or discover the same word as used by 
the author in the complete quotation.” 
A variation was introduced from Quotes No. 16. Since then a list of words, 
including the missing words, is given in each competition under the heading 
“AU the correct answers to the quotation clues are to be found among the 
words given below in alphabetical order.’? There was a note at the top of 
Quotes No. 16, which was as follows: 

“Spot the correct word of each quotation clue from among the words listed on the 
right.” 

There was a further variation in Quotes No.,.26. In this a note was added as 
follows :— 

“The quotation clues are selected so that as far as possible in each one of them 
there is some suggestion to help solvers find the right words. Use your skill to spot 
the correct word of each quotation clue from among the words listed on the right.” 
Similar notes appear in the subsequent competitions. In Quotes Nos. 31 to 35 
the words ‘‘Easier than ever to win’’ were mentioned below ‘‘Rs. 10,000 must 
be’ won”. In Quotes Nos. 36 and 58 the competitions contained the words 
“Rs. 15,000 must be won” and ‘‘You ean do it”. The words ‘‘You can do it” 
were replaced by the words ‘‘Hasier than ever to win’’ in Quotes No. 37 and 
in subsequent competitions. 

On May 3, 1957, the compiler of the Quotes competition, witness Rao, wrote 
to the Collector of Bombay and inquired whether a license under the Prize 
Competitions Act, 1955, was necessary to conduct the Quotes competition. On 
May 18, 1957, the Collector sent a reply that no license is necessary for a com- 
petition, success in which depends to a substantial degree upon the exercise 
of skill. On November 25, 1957, the petitioners addressed a further letter to 
the Collector, in which they stated that the Quotes was an intelligent competi- 
tion, designed purely to cater for the tastes of discriminatory literary minded 
readers, that it had no mass appeal, that it could commend itself only to those 
who aré well read and that the petitioners proposed to offer a prize of Rs. 5,000 
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in all future Quotes contesis. It appears that the Colector did not give any 
reply to this letter. On February 6, 1960, the Collector asked the petitioners 
to take out a license in respect of the Quotes competitions under the provisions 
of the Prize Competitions Act, 1955. On February 13, 1960, the petitioners 
wrote to the Collector that the quotes contests were essentially contests of skill 
and that consequently they did not come within the purview of the Prize Com- 
petitions Act, 1955. There was some further correspondence between the 
petitioners and the Collector. On April 18, 1960, the Collector informed the 
petitioners that if they did not take out a license, they would render them- 
selves liable to action under the Act. On April 26, 1960, the petitioners filed 
the petition, which has given rise to this appeal. In para. 4 of the petition: it 
is stated that the Quotes competition is conducted as ‘‘an essentially literary 
pastime’’, that ‘‘it ig a contest of skill, in which actual quotations from well 
known authors are reproduced and the readers of the Illustrated Weekly of 
India are asked to supply the appropriate words as used by the authors in 
their books’’, and that ‘‘it is in the nature of what is generally known as 
reference to context.’ In para. 6 the petitioners stated that ‘‘unlike puzzles 
where two alternative words may be apt’’, ‘‘there is only one correct answer 
or solution of each quotation clue, namely, the word used by the author in his 
original work” and that ‘what the competitors are asked to fill in the blank 
is the appropriate word in. each quotation clue by trying to recollect or spot 
the passage in which the quotation occurs. In para. 7 the petitioners stated 
that the competition was being ‘‘conducted as a pastime for the benefit of 
persons having knowledge of the English language and literature and to foster 
and promote the knowledge of English literature among the public at large” 
and that ‘‘the competition never was and is not a game of chance or lottery, as 
success therein depends entirely upon a substantial degree of skill on the part 
of the competitors.’’ In para. 12 it is stated that the competition ‘‘is essentially 
a literary pastime for the competitors as’ it is dependent upon (1) the appli- 
cation of the knowledge of the English language and literature, and (2) re- 
ference to authors and their works.’ The petitioners, therefore, prayed that 
the respondents to the petition, the State of Bombay and the Collector of 
Bombay, who are the appellants before us, should be directed to ‘‘forbear from 
enforcing or taking any steps in the enforcement, implementation, furtherance 
or in pursuance of any of the provisions of the Prize Competitions Act, 1955, 
and the rules made thereunder’’, against the petitioners and to allow the peti- 
tioners to carry on the Quotes competition, without the petitioners oramne a 
license under the said Act. ; 

On behalf of the appellants Mr. V. N. Kalghatgi, Assistant Secretary to the 
Government of Maharashtra, Home Department, filed an affidavit in reply to 
the petition. He denied that the Quotes competition is a contest of skill or 
that success in it depends on substantial degree of skill. He stated that the 
quotations contained in the competitions ‘‘are not limited to well known quota- 
tions from famous authors or’to quotations which by themselves are famous’’, 
but that they ‘‘extend to quotations in the sense of words quoted from a writer 
and thus include anything at any time written and printed in English by any 
person.” He also stated that the quotations actually given ‘‘are on the whole 
obscure and insignificant and in several cases from writers who are not well. 
known.’’ He contended that it is consequently ‘‘an impossible task’’ to spot 
a quotation, ‘‘for no human heing however literate can have read even once 
an insignificant fraction of all the printed matte in the English language.” 
He further stated that a glance at the alternative words given in respect of 
each clue would enable ‘‘any person without any knowledge of English litera- 
ture, but having an understanding of English words’’, to ‘put one of the two 
alternatives in the hope that it may be the correct one”, and that ‘‘in respect 
of each clue there is a 50 per cent chance of a particular word being correct, 
though this chance becomes relatively insignificant when it is taken in relation 
to 13 clues.” He pointed ont that the number of entries is not limited and 
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stated that consequently ‘‘a person can produce an all correct solution by 
working on the principle of permutation and combination without any know- 
ledge of literature or of the writings of the authors from whom the quotations 
are alleged to be taken.’ He, therefore, contended that the whole competi- 
tion was ‘‘designed to promote gambling by inviting competitors to have a 
shot at a hidden target, after they had been told that the correct target is to 
be found within the alternative words supplied,” and that ‘‘the competition 
was and is a game of chance or lottery, as success in it does not depend upon a 
substantial degree of skill on the part of the competitor.’’ 


On behalf of the petitioners Mr. Rao filed an affidavit in rejoinder. In that 
affidavit he reaffirmed that the Quotes contest was ‘‘a literary contest of skill 
meant to enliven and sustain the interest of readers of the Illustrated Weekly 
of India and also to provide them with an intellectual amusement and a plea- 
sant pastime.” He stated that the quotations in the compétition ‘‘consist of 
sayings which deserve to be preserved and to be rescued from obscurity’’ and 
that they ‘‘are sentences which are likely to be remembered or appreciated 
while reading a particular book.’ He annexed to this affidavit a statement 
containing ‘‘passages from works and books of authors from which the quota- 
tions have been reproduced in Quotes Nos. 35, 36, 37 and 41’’ and, which ac- 
cording to him ‘‘show that the sentences reproduced are an integral part of 
the theme of the work and/or book and/or paragraph.’’ He also stated that 
the quotations are from the works of well known authors whose books have 
been printed in the ‘‘Pocket Book Series’’. He denied that the Quotes com- 
petitions are a form of gambling or that they directly or otherwise fall within 
the scope of the Prize Competitions Act, 1955. 


Although the contentions of the parties raised disputed questions of fact, 
the learned Judge, before whom the petition came up for hearing, recorded 
oral and documentary evidence, because he was informed by counsel on both 
sides that this was being regarded as a test case. Two witmesses were ex- 
amined on behalf of the petitioners, Mr. Rao, who is the compiler of the Quotes 
competitions, and Prof. Kulkarni, who is a frequent competitor in these com- 
petitions, No oral evidence was led on behalf of the appellants. 


[His Lordship after referring to the evidence given by Mr. Rao and Prof. 
Kulkarni, proceeded. ] 


The learned Judge came to the conclusion that the Quotes competition is 
one in which ‘‘a person of wide reading, retentive memory and good reasoning 
faculty should be able to exercise skill in at least eight and probably ten of 
the thirteen clues’’, that ‘‘by and large, the contest is confined in practice to 
those who possess, or who believe they possess the said types of skill in various 
degrees’ and that ‘‘although an element of chance enters in the determina- 
tion of success, the persons who possess the particular types of skill in higher 
measure have a relatively better prospect of winning the contest.” Accord- 
ingly, he held that the Quotes Competition is one in which success depends 
to a substantial degree upon exercise of skill and that consequently the Prize 
Competitions Act, 1955, does not apply to it. He, therefore, made the rule 
absolute. . He, however, stated in his order that the order made by him would 
not be operative, if the nature of the competition was altered so as to water 
down the element of skill involved therein. The order made by him is being 
challenged in this appeal. 

In 1948 the Bombay Lotteries and Prize Competitions Control and Tax Act, 
1948, came into force. Section 2(/)(d) of this Act defines ‘‘prize competi- 
tion’’ as including— 

(i) (1) crossword prize competition, 
(2) missing word prize competition, 
(3) picture prize competition, 
(4) number prize competition, or 
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(5) any other prize competition, for which the solution is or is not prepared be- 
forehand by the promoters or for which the solution is determined by lot or chance; 

(ii) any competition in which prizes are offered for forecasts of the results either 
of a future event or of a past event the result of which is not yet ascertained or not yet 
generally known; and 

(iti) any other competition success in which does not depend to a substantial domes 
upon the exercise of skill. 

In 1955 Parliament enacted the Prize Competitions Act, 1955, hereinafter re- 
ferred to as the Act. In this Act ‘‘prize competition’’ is defined as follows: 

“ ‘prize competition’ means any competition (whether called a cross-word prize com- 

petition, a missing-word prize competition, a picture prize competition or by any other 
name) in which prizes are offered for the solution of any puzzle based upon the building 
up, arrangement, combination or permutation, of letters, words or figures.” 
The constitutional validity of both these Acts was challenged before the 
Supreme Court in State of Bombay v. Chamarbdaugwala and Chaimarbauy- 
wala v. Union of India. The Supreme Court held that both these ‘Acts were 
valid and that competitions sought to be controlled and regulated by both the 
Acts are only those competitions, in which success does not depend to a sub- 
stantial degree upon the exercise of skill. Mr. Palkhivala has urged, and we 
accept his argument, that the words ‘‘success in which does not depend to a 
substantial degree upon the exercise of skill’? must, therefore, be read in the 
definition of ‘‘prize competition” given in the Act. For the purposes of the 
Act, competitions have, therefore, to be divided into two classes, those in 
which success depends to a substantial extent on skill and those in which eit 
does not so depend. In the words of Venkatarama Aiyar J. in Chanarbaug- 
wala v. Union of India, at p. 984, the two form two distinet and separate cate- 
gories and the difference between them is as clear cut as that between com- 
mercial and wagering contracts. On. the facts, there might be diffienlty in 
deciding whether a given competition falls within one category or not; but 
yn its true character is determined, it must fall either under the one or the 
other. 

In order to decide whether the Act applies to a competition, two things are 
therefore to be considered: (1) Whether it involves the exercise of skill, and 
(2) whether suecess in it depends to a substantial degree upou the exercise of 
skill. Mere use of skill is, therefore, not sufficient to take a competition -out 
of the scope of the Act. It must also be shown. that success in it depends 
substantially upon the use of skill. At the same time a competition will not 
cease to be a competition involving skill, merely because success in it may also 
be obtained by chance or, as was aptly stated by Mr. Palkhivala, because chance 
. has also a chance of success. It may also be noted that what is to be consider- 
‘ed is not whether the competition involves substantial skill, but whether success 

in it is substantially due to skill. ' 

I will now refer to the cases which were cited at the Bar. In, Barclay v. 
Pearson,* the defendant, who was the proprietor of a newspaper, published 
in his paper a paragraph omitting the last word. In the same paper he printed 
a coupon with a direction that persons’ wishing to enter the competition must 
cut out the coupon and fill in the word missing from the paragraph. It was 
further stated that the missing word was in the hands of a chartered accoun- 
tant, enclosed in a sealed envelope and that the whole of the money received 
in entrance fees would be divided equally amongst those competitors who filled 
in the missing word correctly. It was found that there were several words 
which could more or less appropriately fll the gap in the paragraph, that the 
word to which success attached, or, as it was called, the ‘‘correct word’’, might 
not be the most appropriate to fill the gap and that uo clue had been given to 

` the mode in which, among the many words more or less appropriate, the cor- 
rect word had actually been chosen, Sterling J., who decided the case, agreed 


4 [1893] 2 Ch. D. 154. 
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with and regarded himself as bound by the following expression of opinion 
by Hawkins J., in Taylor v. Smetten> (p. 210): 

‘In Webster’s Dictionary a lottery is defined to be a ‘distribution of prizes by lot or 

chance’, and a similar definition is given in Johnson; such definitions are in our opinion 
correct, and in such sense we think the word is used in the statute,....” 
As the defendants had not called for the selection of the most fitting word 
with which to complete the sentence, the learned Judge was of the opinion that 
the selection of the correct .word was entirely a matter of chance. In his 
opinion, the use of a physical lot is form, not substance and the arbitrary and 
unfettered choice of the editor of the newspaper stood on the same footing. 
He, therefore, held that the competition constituted a lottery and was illegal. 
This ease, therefore, lays down that where a competition involves the selection 
of a word out of two or more equally fitting words, the choice of the correct 
word is entirely a matter of chance and the competition is consequently a 
lottery. 

In Hall v. Cox,® the defendant published a newspaper containing an offer 
of a money prize for a correct prediction of the number of births and deaths 
in London during a named week. It was held that there was an element of 
skill in the competition, as the result depended to a certain extent on the in- 
vestigation of the returns for previous years and the consideration of the in- 
crease of population, the death rate, aud such like matters, that the result 
therefore depended largely on chance, but not entirely, and that consequently 
the competition was not a lottery. According to this decision, therefore, to 
constitute a lottery it must be a matter depending entirely upon chance. 

In Blyth v. Hulton and Co. (Luntted),’ the competition consisted in filling 
in on a coupon the last line of an unfinished limerick and a prize was offered 
for the line which was found to be the best. It was announced that every 
coupon would be examined by a competent staff and would be judged entirely 
on its merits, and that the editor’s decision would be final. Lord Justice 
Vaughan Williams pointed out in his judgment that it must have been anti- 
cipated that there would be a very large number of competitors, that there- 
fore it was impossible to make a selection of the best line according to any real 
comparison of the lines one with another, as such an operation if really carried 
out would have occupied months and not merely a few days, which were in 
fact allowed, that the announcement that the decision would be by merit was 
really colourable, that it was obvious that in the circumstances it could not 
be carried out, that the winner would therefore be selected not according to 
merit but according to fancy or to some temporary rule which the editor might 
choose to adopt, and that on the face of the scheme the decision must be govern- 
ed by chance. The competition was, therefore, held to be a lottery. The 
principle of this decision is that even if the words in the announcement are 
carefully chosen to make the competition Jook like a trial of skill, in which 
there would be a decision on the merits of the work of each person entering into 
the competition and even if skill can contribute to the result, if in fact it does not 
do so, the scheme is a lottery, as the winning of the prize depends on chanec. 

In Scott v. Director of Public Prosecutions,® the decision in Hall v. Cox was 
followed. In that cage the proprietors af a newspaper published therein an 
advertisement of a competition for money prizes, the terms of which were that 
each competitor was to sclect one of a number of given words and compose a 
short sentence which defined or illustrated the word selected, the initial letter 
of each word in the seutence to be a letter occurring in the selected word, that 
all the sentences reaching the editor of the newspaper would receive careful 
consideration, and that the decision of the editor as to the prize winners would 
be final. It was held that the competition was one involving some degree of 
skill on the part of the competitors, that as there was no evidence that the 
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number of competitors was so large as to make it impossible for the sentences 
to be considered on their merits, the competition was not one, the result of 
which depended entirely on chance and that it was, therefore, not a lottery. 
Lush J. in his judgment referred to Hall v. Cox and observed (p. 874): 

“,..The word ‘lottery’ indicates clearly enough what is the offence aimed at by the 

statute, and the Act has been interpreted in accordance with the obvious meaning of the 
term as applying only to distributions of money by chance, and nothing but chance, that 
is, by doing that what is equivalent to drawing lots. If merit or skill plays any part in 
determining the distribution, there has been no lottery, and there is no offence:” 
At page 875 he stated that the scheme would be a lottery, although on the face 
of it it appeared not to be or if the appeal to skill and merit was a mere blind 
or cloak to cover up the true nature of the scheme. At pages 876 and 877 the 
learned Judge stated that 

“,. the absence or presence of a ‘standard’ can convert an adjudication into a lottery 
or not a lottery according as the merit is of a low or a high order”. 

In his view a decision (p. 877): 

“.,according to honest taste or fancy is not a decision by chance and nothing else, 

however justly one may belittle the class or degree of merit,” 
Atkin J. in his judgment pointed out that not only literary skill, but any kind 
of skill or dexterity, whether bodily or mental, in which persons can compete, 
would prevent a scheme from being a lottery, if the result depended partly 
upon such skill or dexterity. In this ease, therefore, it was again laid down 
that a competition is not a lottery, if merit or skill plays any part in it. 

In Hobbs v. Ward, thg competitors were asked to place 13 named artieles 
in the order of their popularity as shown by the actual voting of the entrants 
themselves. Lord Hewart C. J. accepted as the proper test that laid down in 
Hall v. Cox and held that since the competitors were not asked to judge the 
real merits of the articles, but to guess how other people would guess at their 
popularity, the result, depended entirely on chance and the competition was a 
lottery. 

In 1934 the Betting and Lotteries Act, 1934, came into force. Section 22, 
sub-s. (J) makes it an offence to print, publish or distribute any advertisement 
of a lottery and also makes punishable certain other acts done in connection 
with lotteries. Section 26, sub-s. (7) is in the following terms: 

“It shall be unlawful to conduct in or through a newspaper, or in connection with 
any trade or business or the sale of any article to the public— 

(a) any competition in which prizes are offered for forecasts either of the result 
of a future event, or of a past event the result of which is not yet ascertained or not yet 
generally known; 

(b) any other competition success in which does not depend to a substantial degree 
upon the exercise of skill.” 

The Act does not define lottery and the words ‘‘success in which does not de- 
pend to a substantial degree upon the exercise of skill” are used in s. 26 but 
not in s. 22 of the Act. 

In Coles v. Odhams Press, Ld.,1° a newspaper published an advertisement 
of a crossword puzzle competition with a money prize. The puzzle was so con- 
structed that in a number of instances a clue would be satisfied by only one 
word having no alternative, while in other instances the clue suggested two or 
more alternative words which might not all be equally appropriate. The com- 
petition editor had prepared beforehand a test solution of the puzzle, and the 
prize was to be awarded to the competitor whose solution happened to corres- 
pond most closely to that of the competition editor, although, if all the solu- 
tions sent in were examined and compared on their merits, the solution of that 
competitor might not be found to be intrinsically the best. Four summonses 
were taken out against the proprietors and the publisher of the newspaper. 
The first two summonses charged that the defendants in publishing the adver- 
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* tisement of a crossword competition published an advertisement of a lottery 
contrary to s. 22, sub-s. (J) (c) of the Betting and Lotteries Act 1934, and the 
other two summonses charged that the defendants in publishing that advertise- 
ment conducted a competition, in which success did not’ depend on skill, con- 
trary to s. 26, sub-ss. (/)(b) of that Act. The defendants’ counsel conceded in 
in his arguments that if they were Hable under the first two summonses, they 
could not escape liability under the other two summonses. Lord Hewart C. J. 
in his judgment distinguished Scott v. Director of Public Prosecutions, and 
observed (p. 426): 

“_,.A lottery is a distribution of prizes by lot or chance... The solution which is 
to be adjudged to be correct is not to be picked out of the efforts of the competitors in 
competition with each other. It is to be the solution that is found, on examination, to 
coincide most nearly with a set of words chosen beforehand by somebody not known, by 
a method, if any, not stated, that person being perfectly at liberty to act in an arbitrary, 
capricious, or even mischievous spirit. In other words, the competitors are invited to pay 


a certain number of pence to have the opportunity of taking blind shots at a hidden 


target.” 

In his opinion, therefore, the advertisement was upon the face of it an adver- 
tisement of a lottery. Jlumphreys J. in his judgment referred to the fact 
that as soon as a particular scheme is declared by a decision of a Court to be 
a lottery, the skill and ingenuity of a number of extremely able persons is 
exercised in trying to discover some means. of avoiding the effect of that deci- 
sion. Ie observed that if with the knowledge gained from cases which had 
heen decided since Scott v. Director of Public Prosecutions, the learned Judges 
who had decided that case were able to deal with the matter again, they might 
come to a different conclusion. Ile went on to add that the arguments of the 
defendant’s counsel would have been right if the competition editor had found 
the only possible correct solution of the crossword puzzle which was to be ob- 
tained from the clues furnished. At p. 429 he stated: 

“...When there are alternative solutions of such a puzzle as this the difficulty arises 
that the competitor who is the person to be considered, is invited to decide which of two 
or more alternative solutions will be selected by some person whom he does not know, 
and by some method which is not indicated. In my view... an invitation to enter such a 
competition is on the face of it an invitation to take part in a lottery.” 4 
The ratio of this decision is that where there is no judgment on the efforts of 
the competitors, but where the solution is determined beforehand and is not 
the only correct solution of the puzzle, the result depends on chance and the 
scheme is consequently a lottery. 

Witty v. World Service, Ld.,11 was a case under s. 26(7)(b) of the Betting 
and Lotteries Act, 1934. In that case a competition was advertised in a news- 
paper in which a money prize was offered to the reader sending in the best solu- 
tion of a picture puzzle illustrated in the same issue. It was held that success 
in the competition depended upon the exercise of a substantial degree of skill, 
there being no predetermined solution of the puzzle. It may be pointed out 
that in this competition every attempt was individually scrutinised and a selee- 
tion made of the most fitting answers to the puzzle. Success, therefore, de- 
pended on skill or merit and not on chanee. 

In Moore v. Elphick,!? the appellant formed a club for the purpose of help- 
ing members to participate in football pools conducted by ‘various organisa- 
tions. For a certain weekly charge he made entries on their behalf in a foot- 
hall pool selected by him. Te carefully studied the results of foothall matches 
for a number of years and selected out of a total of twelve matches played in 
a week four teams which he considered to be likely winners. For the remain- 
ing eight teams he made varying entries. worked out on a mathematical hasis 
of permutation and combination, Tt was held that as the appellant ‘used his 
skill in choosing the pool for the members of the club to enter, the matches for 

11 [1936] 1 Ch. 303. 12 [1946] 2 AN E.R. 165. 
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the four contestants and the manner in which the remaining eight forecasts - 
should be made’’, the business carried on by him was not a lottery. At p. 156 
Humphreys J. referred to the definition of ‘‘lottery’’ given by Lush J. in 
Scott v. Director of Public Prosecutions, as ‘‘distribution of money by chance 
and nothing but chance’’ and observed: 

“| ..To that definition, I think, should be added that the merit or skill must be real 
skill which has some effect. It must be something more than a scintilla of skill, so that 
it can fairly be said that the distribution of the prize, the allocation of the prize, in the. 
particular case, was due to two causes, not one cause with possibly a scintilla of some 
other cause added to it, but two separate causes, one being skill and the other being 
chance.” . 

At p. 161 the learned Judge referred to a passage from the judgment of 
Lord Justice Clerk (Lord Aitchinson) in a Scottish case, Strang v. Adair,!3 in 
which the learned Lord Justice had, after referring to the dictum in Hall v. 
Cox ‘‘that to constitute a lottery it must be a matter depending entirely upon 
chance”, stated: 

“...I do not, however, read this dictum as meaning that the fact of skill or know- 

ledge in the initial stages of.a competition will necessarily exclude the competition from 
being a lottery, if in the progress of the competition the element of chance becomes so 
predominant that in a practical sense any initial skill or knowledge ceases to be opera- 
tive and becomes of no effect in determining the result.” 
In his judgment Humphreys J. also’stated that it is not sufficient for a persou 
charged to show that on the face of it his scheme is a legal scheme and that the 
Court would go deeper than that into the real scheme as it emerges from a 
close examination, because the Court deals with realities and not with the mere 
appearance. At p. 159 the learned Judge observed: 

“...he (counsel for the respondent) says it is obvious that as to eight out of twelve 
matches this is pure chance. Be it so. Supposing that as to two-thirds of the matches 
it is chance, but as to one-third it is skill, is that a lottery? The answer must be ‘No’, 
if one pays attention to the definition of Lush, J., of a lottery. It is clearly not. One- 
third is a very substantial portion of the whole, and it is found to be true that if every 
competitor... has had one-third of his selections made for him as a result of skill, it 
cannot be said that the whole thing is the result of chance or substantially nothing but 
chance, and upon that point counsel for the respondent fails to satisfy me so far that 
this was a lottery...” 

The learned Judge went on to add: 

“This is not a case in which I pretend that I hold a very strong and clear opinion.. 
And I remind myself that I am dealing with a criminal case, and I do not think the 
courts are, or should be, astute to make a man criminal unless the facts are clear.. 

I can only say that in my opinion it is not clear that this scheme was a lottery.” 

These observations must be borne in mind in considering the carlier observa- 
tions in regard to there being a substantial element of skill. He appears to 
have used the word “substantial” in the sense of its being ‘‘something more 
than a scintilla.’’ It may also be noted that this was a case under s. 22(] df) 
of the Betting and Lotteries Act, which makes it an offence to use any pre- 
mises or permit any premises to be used for purposes connected with the pro- 
motion or conduct of a lottery. This section does not contain the words 

‘‘success in which does not depend to a substantial degree upon the exercise 
of skill’’ used in s. 26(/)() of the Act. 

The other Judge Cassels J. agreed with Humphreys J. and observed (p. 162): 

..A scheme must be looked at as a whole. If chance predominates and is the 
one outstanding feature, then it comes within the definition’ of a lottery as laid down 
by the cases.” 

According to Halsbury this observation appears to go further than the test 
laid down in the other decisions (footnote (r) at p. 240, ‘Vol. 18, 3rd edn.). 


13 [1986] S.C.(J) 56. 
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Tn Boucher v. Rowsell,14 the appellant invited people, who had to pay an 
entrance fee for so doing, to forecast which of any combinations of three foot- 
ball teams would score the highest number of goals in a week as compared with 
any other combination of three that might be selected. It was held that tho 
scheme was a lottery aud that the appellant had been rightly convicted of sell- 
ing chances in a lottery and of using premises for purposes connected with 
the promotion of the lottery, contrary to s, 22(7)(b) and (J) (f) of the Betting 
and Lotteries Act, 1934. Atkinson J. in his judgment distinguished Moore v. 
Elphick, on the ground that the prize distributed there depended in part on 
skill and a great part on chance, and the distribution did not depend solely on 
chance. ` : . 

The learned Advocate General contended that the observations of Hum- 
phreys J. in Moore v. Elphick, that in order that a scheme may not be a lottery 
the merit or skill must be real skill which has some effect, do not change the 
previous English law, according to which a contest is not a lottery unless the 
result depends entirely upon chance. He referred us to the definition of 
“‘lottery’’ given in Halsbury Vol. 18, p. 289, 1957 edn., as a scheme for distri- 
buting prizes by lot or chance. He also pointed out that this definition of 
‘lottery’ has been referred to in the judgments of Atkinson J. and Oliver J. 
in Boucher v. Rowsell. We, therefore, urged that the observation made by 
Chagla C. J. in State of Bombay v. Chamarbangwalla, 57 Bom. L.R. 288, at 
p. 323, that the definition given by Halsbury requires perhaps a slight altera- 
tion or amendment in view of later English authorities, is uot correct. We do 
not think that it is necessary for us fo decide in this appeal whether the above 
observations of Humphreys J. do or do not make any change in the previous 
English law, according to which a competition was a lottery if its result de- 
pended entirely upon chance. 


The propositions, which emerge from the above English decisions, are: 
(1) A scheme must be looked at as a whole and must not be judged by what 
appears on the face of it. The Court must go deeper and ascertain its true 
nature and-also consider the manner in which it is conducted. (2) If notwith- 
standing what is stated in the announcement, it is found that there is no real 
trial of skill or that skill does not in fact contribute to the result, the scheme 
will be held to be a lottery. (3) The competitor is the person to be considered 
and it is the exercise of skill by him that is to be taken into consideration. 
(4) The skill need not be literary skill but may be of any kind and it is imma- 
terial whether the skill required is of a low or high order. (5) If a choice is 
to be made between two or more words, any of which may be equally appro- 
ee the selection of the word to which success attaches is entirely a matter 
of chance. 


The learned Advocate General also referred us to the decision of the Missouri 
Supreme Court in State of Missouri Ex. Inf. Roy McKittrick, Attorney General 
v. Globe Democrat Publishing Company,'® in which it was held that to con- 
stitute a lottery it is not necessary that the result should depend entirely on 
chance, but it is sufficient if chance is the dominant factor and that hence a 
contest may be a lottery even though skill, judgment or research enter there- 
into in some degree, if chance in a larger degree determines the result. This 
statement of law is also to be found in Ameriean Jurisprudence Vol. 34, p. 649, 
where after mentioning that in England if merit or skill plays any part in the 
distributioh of money or other property there is no lottery, it is stated: 

“...In the United States, however, by. what appears to be the weight of authority 
ət the present day, it is not necessary that this element of chance be pure chance, but 
it may be accompanied by an element of calculation or even of certainty; it is sufficient 
if chance is the dominant or controlling factor. However, the rule that chance must be 
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the dominant factor is to be taken in the qualitative or causative sense, rather than the 
quantitative sense.” 2 


At page 655 it is stated: ; 


” But from an examination of the later cases, both Federal and state, it appe 
to have been the established American doctrine that in order to constitute a lottery 
within the meaning of the various statutes, it is not necessary for the distribution. of 
prized to be purely by chance, but only for such distribution to be by chance as the 
dominating element, even though affected to some extent by the exercise of skill or 
judgment.” 1% 
See also Corpus Juris Secundum, Vol. 54, where at p. 847 it is stated: 


“,..Where elements both of skill and of chance enter into a contest, the determina- 
tion of its character as a lottery or not is generally held to depend on which is the 
dominating element.” j 

The other two cases, to which it is necessary to refer are State of Bombay 
v. Chamarbaugwalla,’© and State of Bombay v. Chamarbaugwalla, T In both 
these cases the commonsense crossword competition formerly conducted by the 
petitioners was held to be a competition of a gambling character. Chagla C. J. 
in his judgement at p. 329 pointed out that the two clues furnished to the com- 
petitors were in most cases equally apt and equally appropriate.’ However, 
impressive the reasoning might be of the adjudication committee in coming to 
a particular solution, equally impressive reasoning could have been put for- 
ward for arriving at the alternative solution, that therefore what the com- 
petitor did was to take his chance that the solution which he mentioned in the 
entry submitted by him was the solution which would conform to the detision 
given by the adjudication committee and that what he did, therefore, was to 
take a blind shot at a hidden target, the target being the word chosen by the 
adjudication committee. In his opinion, therefore, the skill displayed by the 
competitor did not in any way contribute to.the result, which was the awarding 
of the prize. The Supreme Court agreed with the view of the High Court that 
the competition was a lottery. f 

Success in a competition can be said to depend upon skill, if the competito 
who uses skill has a much better chance of winning the prize than the one who 
does not use skill or uses it to a lesser degree, see State of Bombay v. Cham- 
arbaugwalla.'® This test must, however, be applied by reference to the class 
of competitors, who arc invited and who are likely to take part in the contest 
iù response to the advertisement thereof. With the Act on the statute book it 
is hardly likely that any competition would be started, which does not involve 
skill of some particular kind. Some competitors may have that skill, while 
others may not. Those who possess the skill may have it in varying degrees. 
In actual fact there are not likely to be clear cut categories of competitors. 
But if the skill required is such as is not likely to be possessed by the great 
majority of competitors, most of the competitors will join the competition not 
because they possess the skill or want to put it to test, but because they desire 
to gamble and try their luck at winning the prize. They will rely not on skill 
but on luck in the attempt to secure the prize. For most of the competitors the 
result will, therefore, depend on chance and the invitation to them to parti- 
cipate in the competition cannot be treated as an invitation to join in a contest 
of skill. In such a case it will be difficult to hold that success depends upon 
the use of skill. The test must, therefore, be whether for the great majority 
of competitors success in the competition depends on skill or chance. 

The Advoeate General contended, and for the reasons just stated we accopt 
his argument, that if a competition is open to all members of the public and 
the hope of success is held out to them by using captions such as, ‘You can do 
it”, “You can win”, and ‘‘Hasier than ever to win’’, the competition will. be 
of a gambling character, if the public at large do not possess the requisite skill. 


16° (1955) 57 Bom. L.R. 288. 18 (1955) 57 Bom. L.R. 288, at p. 329. 
17 (1957) 59 Bom. L.R. 943, s.c. 
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Tn other words, the question whether skill or chance is the determining factor 
must be decided with reference to the capacity of the general public and not 
to that of exceptionally qualified men to solve the problem presented. In this 
‘connection the Advocate General relied on the following passage in the judg- 
ment of the Supreme Court in State of Bombay v. Chamarbaugwala (p. 956) : 
“It is said that forecasts of such events as are specified in the section need not 
necessarily depend on chance, for it may be accurately done by the exercise of know- 
ledge and skill derived from a close study of the statistics of similar events of the past. 
It may be that expert statisticians may form some idea of the result of an uncertain 
future event, but it is difficult to treat the invitation to the general public to parti- 
cipate in these competitions as an invitation to a game of skill. The ordinary common 
people who usually join in these competitions can hardly be credited with such abund- 
ance of statistical skill as will enable them, by the application of their skill, to attain 
success. For most, if not all, of them the forecast is nothing better than a shot at a 
hidden target.” ros 
Mr. Palkhivala contented that these remarks would apply if the contest re- 
quires specialised knowledge, i.e. if the solution can be found by only those who 
possess such knowledge. In such cases, so far as ordinary members of the 
publie are concerned, success would depend almost entirely on chance. Assum- 
ing this argument to be correct, it necessarily follows that if the general public 
is invited to join the contest, it is the knowledge and skill, which are possessed 
by an average member of the public, that should be taken into consideration in 
deciding whether the result depends on change or on the use of skill. This was 
so decided in State of Missouri Ex. Inf. Roy McK4trick, Attorney General v. 
Globe Democrat Publishing Company. In that case it was held that the ques- 
tion whether the element of chance is present so as to bring a puzzle contest 
within the lottery law must be determined with reference to the capacity of 
the general public to solve the problems presented, where the public are in- 
vited to participate by advertising that any one may win, that no special skill, 
training or education is required and that an opportunity is afforded to gain 
some easy money. With respect we agree with the view taken in this case. 
The next question to be considered is what is the import of the word ‘sub- 
‘stantial’ in the expression ‘‘success in which does not depend to a substantial 
degree upon the exercise of skill.’’ The word ‘‘substantial’’ is a word of no 
fixed meaning and is an unsatisfactory medium for carrying the idea of some 
ascertainable proportion of the whole, see Note (1) in Strond’s Judicial Dic- 
tionary, Vol. 4, p. 2901, 1953 edn. It is used in two different senses. For in- 
stance when one says that a witness’s testimony is substantially true or that a 
counsel’s arguments are substantially correct, the word ‘substantial’ is used 
in the sense of preponderatingly or very nearly wholly. The other meaning 
‘of the word is ‘real, having substance, not illusory.’ Thus in Note (5) at p. 
2902 in Stroud’s Dictionary it is stated that out of a rent of £ 80 per annum, 
£13 were held to be a substantial amount. In Note (7) it is méntioned that 
one thousand firms out of 6,000 and 150,000 employees out of 474,000 em- 
ployees were not regarded as insubstantial numbers. In regard to Note (5) 
Viscount Simon in Palser v. Grinling: Property Holding Co. Ltd. v. Mischeff'19 
observed (pp. 316, 317): - ; 
“It is plain that the phrase [‘substantial portion’] requires a comparison with the 
whole rent... ‘Substantial’ in this connecxion is not the same as ‘not unsubstantial’, 
ie. just enough to avoid the ‘de minimis’ principle. One of the primary meanings of 
the word is equivalent to considerable, solid, or big. It is in this sense that we speak of 
a substantial fortune, a substantial meal, a substantial man, a substantial argument or 
ground of defence. Applying the word in this sense, it must be left to the discretion 
„of the judge of fact to decide as best he can according to the circumstances in each case, 
the onus being on the landlord. If the judgment of the Court of Appeal in Palser’s case 
were to be understood as fixing percentages as a legal measure, that would be going 


19 [1948] A.C. 291. 
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beyond the powers of the judiciary. To say that everything over 20 per cent. of the 
whole rent should be regarded as a substantial portion of that rent would be to play 
the part of a legislator...” 
Mr. Palkhivala contended that the word ‘‘substantial’’ should be construed here 
as meaning ‘‘not insignificant, something more than a scintilla.” In support 
of his argument he relied on the observations of Humphreys J. in Moore v. 
Elphick, that one-third is a very substantial portion of the whole. The ques- 
tion which arose for decision in that case was whether the scheme was a lottery. 
Humphreys J. considered this question in the light of his definition of lottery, 
according to which a scheme would be a lottery, even if it involved skill, if the 
skill involved is not more than a scintilla. As four out of 12 selections were 
made by the use of skill, the skill involved was more than a scintilla. It was 
in this connection that Humphreys J. made the observations referred to above. 
The word ‘‘substantial’’ was, therefore, used by Humphreys J. in contradis- 
tinction to ‘‘scintilla’’. The Court in that case was not concerned with con- 
struing the words ‘‘success in which does ‘not depend to a substantial degree,” 
because there was no charge under s. 26(/)(b) of the Act. 

Mr. Palkhivala also placed considerable reliance on the following passage in 
State of Bombay v. Chamarbaugwalla (p. 328) : 


“Now, ‘lottery’ has been defined in Halsbury, Vol. XV, page 525. A lottery has 
been described as a scheme for distributing prizes by lot or chance. Therefore, if there 
ig a scheme under ‘which prizes are to be given and the winner of the prize does not 
get it by reason of skill exercised by him, but obtains it merely by chance or by the 
drawing of lots, then that scheme would be a lottery as understood in the English, law 
and would constitute gambling. The definition given by Halsbury requires perhaps a 
slight alteration or amendment as the English authorities themselves point out, with 
which we shall presently deal. It is not necessary to constitute a scheme a lottery that 
the prize should be distributed wholly by chance. In order to take the scheme out of 
the category of lottery it is essential that there must be a substantial element of skill, 
although that element may not be the preponderating element. If, as the authorities 
have pointed out, a mere scintilla of skill is displayed in order to enable the person 
competing for the prize to obtain the ‘prize, then it’ would still be a lottery and would 
constitute gambling. As far as India is: concerned, as we have pointed out, the only 
legislation with regard to lotteries was the one found in the Indian Penal Code...” 
Chagla C. J. had evidently in mind the definition of lottery given by Hum- 
phreys J. in Moore v. Elphick and he was stating the position as it is iu 
English law. This is clear from the words ‘‘as far as India is concerned,’’ as 
well as from his earlier observations on the same page: 


“...We are really not strictly concerned whether it is a lottery in the strict sense 
of the term, nor are we concerned whether it is a lottery in the wider sense in which 
it has been decided by the English Courts. All that we are concerned with is whether 
it is gambling in the wide sense in which that expression is used in entry 34.” 

In America, on the other hand, the mere fact that some skill is involved in a 
competition will not be sufficient to save it from being regarded as a lottery, if 
chance is the dominating factor in determining the result. 


In India the question, which we have to decide in such cases, is not so much 
whether the competition is a lottery, but whether it is a competition of a gamb- 
ling character. Lottery is one kind of gambling which is a much wider term. 
The English doctrine of pure chance or of chance with a scintilla of skill appli- 
cable to lotteries cannot, therefore, be the test for determining whether a com- 
petition is of a gambling character, that is, whether success in it does not depend 
to a substantial degree upon the exercise ‘of skill. As pointed out by Viscount 
Simon in Palser v. Grinling, it is difficult to define the word ‘‘substantial’’ in 
terms of percentages. In our opinion, the question whether skill has affected 
the result to a substantial degree must be considered not only in a quantitative 
but also in a qualitative sense and must be decided in each case in the light of 
the facts and circumstances of that case. In each case the Court must find 
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out the nature of the skill involved in the competition, the persons to whom 
the competition is open and who are likely to take part therein and the extent 
to which the competitors or the great majority of them possess or are likely to 
possess the particular type of skill and decide upon a consideration of these 
and other relevant facts and circumstances whether the result or the winning 
of the prize can be attributed substantially to exercise of skill. 


Mr. Palkhivala contended that it is not necessary that the compiler or the 
promoter of the contest should know whether skill has actually been used by a 
competitor. Mr. Palkhivala is right on this point. What is material is whe- 
ther the exercise of skill by a competitor has improved the chances of his suecess 
in the competition. 

It was also urged by Mr. Palkhivala that a competition will not become a 
lottery, merely because permutations and combinations are possible or because 
a competitor is permitted to send more than one entry. This will depend upon 
the facts of each case. If the number of permutations and combinations, which 
have to be made in order to be able to win the prize, is such as to make the 
result dependent substantially on chance, the competition will be regarded as 
a lottery. 

Mr. Palkhivala also contended that a competition does not cease to be a con- 
test of skill merely because there are two or more alternatives, from which a 
choice has to be made. If the alternatives are such that any one of them may 
be equally appropriate, the case will fall within the ratio of Barclay v. Pearson 
and, State of Bombay v. Chamarbaugwalla and the competition will be a 
lottery. The position will, however, be different, if only one of the alter- 
natives can provide the correct answer. If there is only one correct solution 
and if that solution can be arrived at by use of skill, the scheme will not be a 
lottery. 

We will now proceed to deal with the facts of this case. Mr. Palkhivala 
argued that in judging this Quotes competition we should consider its general 
nature and its basic features and ignore the somewhat exaggerated claims 
made, such as that the competition is conducted in order to promote know- 
ledge of English literature or that the quotations are such as deserve to be 
rescued from oblivion. He pointed out that this is not a competition for selec- 
ting the most appropriate word, but that it is a competition for spotting the 
word used by the author of the quotation. In the announcement of each com- 
petition the competitor is asked to use his ‘‘skill to spot the correct word of 
each quotation clue.” In Quotes No. 12 and some other competitions the 
reader is asked to use “‘his ingenuity and skill in an endeavour to recollect or 
discover the same word as used by the author in the complete quotation.’ In 
some competitions such as Quotes No. 36, the reader is informed that his know- 
ledge and reasoning powers can help him to win the handsome prize offered. 
In his evidence Rao has stated that a person who wishes to submit an entry in 
a Quotes competition is expected to study the clue with reference to the cross- 
word square and the alternative words from which the choice is to be made 
and apply his memory or knowledge for making the correct choice. Prof. 
Kulkarni has deposed that usually he is able to identify from memory two to 
eight quotations in a competition as being of certain authors and that when he 
is unable to spot a particular quotation, he tries to reason out the appropriate 
word out of the alternative words given in the competition. The method sug- 
gested for solving these competitions, therefore, is that the competitor should 
first use his memory and try and recollect the word used by the author. If he 
is not able to do so, he should use his reasoning powers and decide by the pro- 
cess of reasoning which out of the two words is the correct word. 

Three kinds of cases are therefore likely to atise:—(1) Where the reader re- 
members the quotation and is able to recollect the missing word from his 
memory, (2) Where’ the reader has a partial or vague recollection and is able 
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to find the correct word by further study and reference to the original work, 
and (3) where the reader has cither not read the quotation or has read it but 
has forgotten it. A Quotes competition, therefore, involves two types of skill: 
(1) Capacity to remember and recollect supplemented in some cases by further 
study and research, and (2) ability to reason, which enables a competitor to 
find the correct word by the process of reasoning. 


[His Lordship after considering the evidence of Mr. Rao and Prof. Kulkarni 
with regard to the first type of skill, proeeeded.] ` 


So far as the test of memory is concerned, the position, therefore, is that as 
stated by Rao, quotations may be selected from books in any branch of know- 
ledge, of which 50,000 or more copies have been published. Books in English 
are published all over the world. Although so far the selection has been con- 
fined to books published in India, England and America, it is open to the com- 
piler to use books published in other English speaking countries such as Canada. 
There are thousands of books in each branch of knowledge. It is impossible 
for any person to read within his limited lifetime more than a small fraction 
of the books, from which the compiler may make his selection. Most of the 
quotations are also commonplace sentences, which no one is likely to remember 
after he has read them. Even though access to the books, from which the 
quotations have been or may be taken, may theoretically be available, it would. 
generally not be possible to discover them, ‘as the names of books or of the writers 
are not given. Even the type of literature is not indicated. In many cases the 
sentences are small and do not give the context or the context is very meagre. 
Except in, the case of few well known quotations, it would, therefore, be ex- 
tremely difficult for an average member of the public to remember the quota- 
tions or the missing words. The skill, in so far as it consists in the capacity 
to remember and recollect, has therefore little scope in this competition. 


{His Lordship then considered the evidence of Mr. Rao and Prof. Kulkarni 
in regard to the second type of skill and concluded.] 


On a careful consideration of the evidence it seems to us that the number 
of quotations, which an average competitor is likely to remember, so as to be 
able to spot the missing word from memory or by verifying it from the original 
work in which it has been used, is likely to be very small. Tn the case of most 
of the remaining clues, the choice of the word to which success attaches is 
almost entirely a matter of chance. In our opinion, a competition will not fall 
outside the scope of the Act, merely because in an attempt to get over the legal 
bar the compiler includes a small number of clues, which it is easy to solve 
either by resort to one’s memory or by the process of reasoning. The picture 
must be looked at as a whole in order to determine whether the winning of the 
prize can be attributed substantially to skill or to chance. The present case 
seems to be similar in many respects to Coles v. Odhams Press, Dd. The find- 
ing of fact recorded by the Magistrate in that case was that in the greater 
number of cases the words chosen were the best and most appropriate having 
regard to clues, but that it was doubtful whether certain of the other words 
chosen wera the most appropriate and had the best relation to the clues and 
that in the case of some of them the alternative word was better. The com- 
petition was held to be a lottery, because the prize was to be awarded not to 
the competitor who had put in the best effort, but to one whose solution coin- 
cided in the greatest number of particulars with the words selected before- 
hand by the competition editor. In the words of Lord Hewart C. J., the com- 
petitors were invited on a certain payment to have an opportunity of taking 
blind shots at a hidden iarget. The target in the present case is the word used 
by the author. For an average competitor this is a hidden target in respect of 
most of the clues and a person who uses his memory, knowledge and reasoning 
powers is generally in no better position than the one who makes a blind shot 
at it, While, therefore, there is an element of skill in the competition, for the 
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most part it consists in lucky guessing of the words used by the authors of the 
different quotations. Success in the ‘competition cannot, therefore, be said to 
depend to a substantial degree upon skill. 
We, therefore, allow the appeal, set aside the order by which the rule was 
made absolute and dismiss the original petition. 
Appeal allowed. 


Before Mr. Justice Patel and Mr. Justice Kantawala. 


NATIONAL MACHINERY MANUFACTURERS LTD. v. P. D. VYAS.* 
Industrial Disputes Act (XIV of 1947), Sec. 33—Whether word “discharge” in ss. 33(1)(b) 
and 33(2)(b) means “discharge simpliciter’-—Words “such workman” in proviso to 
s. 33(2)(b) whether refer to “workman concerned in such dispute” in s. 33(2) 


Section 33(2)(b) of the Industrial Disputes Act, 1947, has no application to a*case 
of discharge unless it is for misconduct. 
The word “discharge” is used not to mean “discharge simpliciter” in cls. (b) of 
sub-ss, (1) and (2) of s. 33 of the Act but a discharge for misconduct. 
The words “such workman” in the proviso to s. 33(2)(b) of the Act refer to the 
` workman referred to in s. 33(2)(b) who has been discharged or is being punished 
for misconduct. . 
Chamarbaugwala v. Union of India,’ Maganbhai Jethabhai Patel v. Somabha?? 
and Manu v. Aspinwal & Co, referred to. 


Tae National Machinery Manufacturers Ltd. (petitioner) was a company which 
manufactured machinery required for the textile industry. One S. D. Tare 
(respondent No. 2) was in the employment of the petitioner as a Watehman at 
the petitioner’s factory. On or about December 5, 1959, the petitioner served 
upon respondent No. 2 a charge sheet charging him with misconduct under 
Model Standing Order 22 (d) which read as follows: ‘‘Theft, fraud or dis- 
honesty in connection with the employer’s business or property’’. The Works 
Manager of the petitioner, one J. W. Small, thereafter held an inquiry in res- 
pect of the said charge against respondent No. 2. The inquiry was over on 
December 24, 1959, and the petitioner thereafter addressed its letter dated 
January 2, 1960, whereby the petitioner intimated to respondent No. 2 that 
the said charge sheet issued against respondent No, 2 was cancelled. The peti- 
tioner also addressed to respondent No. 2 another letter of the same date, in- 
forming him that in accordance with the provision of Model Standing Order 
No. 21(1) his services would stand terminated with effect from January 3, 
1960, for the reason ‘‘Loss of confidence” and that respondent No. 2 would be 
paid one month’s wage in lieu of notice and wages in licu of leave due to him. 


Thereupon respondent. No. 2 filed a complaint before P. D. Vyas (respondent 
No. 1) who constituted the Industrial Tribunal under the provisions of s. 383A. 
of the Industrial Disputes Act, 1947. The complaint alleged that the termina- 
tion of respondent No. 2’s services was in fact a dismissal under. the garb of 
termination and was merely an attempt to camouflage the dismissal order, that 
the dismissal was illegal, that the petitioner was under an obligation to have 
made an application to the tribunal under s. 33(2) of the Act, that inasmuch 
as no such application for approval had been made there had been a violation 
of the provisions of the Act and that, therefore, the petitioner was bound to 
reinstate respondent No. 2 with all back wages, continuity of service and suit- 


"Decided, August 6, 1963. O.C.J. Appeal A.LR. S.C. 648. 
No. 40 of 1961: Miscellaneous Application _ 2 (1958) 60 Bom. L.R. 1383, F.B. 
No. 382 òf 1960. 3 71963] 1 LL, 212. 

1 (1957) 59 Bom. L.R. 978, S.C., 8.0. [1957] 
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able compensation for effecting the said illegal dismissal. A proceeding in res- 
pect of an industrial dispute was pending between the petitioner and its work- 
men, including respondent No. 2, at the date of the petitioner’s letter dated 
January 2, 1960, terminating respondent No. 2’s services as the watchman- of 
the petitioner.The petitioner contended that the petitioner had lost confidence 
in respondent No. 2 and that it had terminated respondent No. 2’s services on 
that ground, that it was discharge simpliciter, that the provisions of s. 33(2) (b) 
of the said Act were, therefore, not applicable and that, therefore, the said 
complaint filed by respondent No. 2 under s. 33A was not maintainable and 
respondent No. 1 had no jurisdiction in the matter. 

Respondent No. 1 made his award dated August 25, 1960. Respondent No. 1 
held that the action of the petitioner in terminating respondent No. 2’s services 
was nothing but an attempt to circumvent the provisions of s. 33(2) (bd) 
of the Act, that the said action had originated on a charge of misconduct 
which had actually been inquired into and that respondent No. 2 stood dis- 
charged by way of a punishment, whatever the form or language in which the 
ultimate order of the petitioner was couched. Respondent No. 1 came to the 
conclusion that the said action taken by the petitioner against respondent No. 2 
was in reality by way of punishment for the alleged misconduct, that, there- 
fore, it attracted the provision regarding approval laid down in s. 33(2) (b) 
of the Act, and respondent No. 1 then proceeded to consider the matter of the 
complaint on the basis that he did have jurisdiction to do so. Respondent 
No. 1 then came to the conclusion that not only had no case been- established 
in respect of the charge which had been levelled by the petitioner against yes- 
pondent No. 2 but that there was no room for any suspicion—much less for a 
reasonable suspicion—against him. Respondent No. 1 came to the further con- 
clusion that there was nothing to justify the so-called loss of confidence alleged 
in the discharge order and that, therefore, the action taken could not be up- 
held and that respondent No. 2 was entitled to succeed. In the result respon- 
dent No. 1 by his award directed the petitioner to reinstate respondent No. 2 
in his original post with all back wages. 

The petitioner filed the present petition for quashing the said award under 
art. 226 of the Constitution of India. 


The petition was heard by Mody J. who dismissed it, observing in his judg- 
ment, delivered on April 20, 1961, as follows :— 


Mopy J. Only sub-ss. (7), (2) and (3) of s. 33 of the said Act are relevant 
and the same are as under: 

“33. (1) During the pendency of any conciliation proceeding before a concilia- 
tion officer or a ‘Board or of any proceeding before a Labour Court or Tribunal 
or National Tribunal in respect of an industrial dispute, no employer shall— 

(a) in regard to any matter connected with the dispute, alter, to the prejudice of 
the workmen concerned in such dispute, the conditions of service applicable to them 
immediately before the commencement of such proceeding; or 

(b) for any misconduct connected with the dispute, discharge or punish, whether 
by dismissal or otherwise, any workmen concerned in such dispute, save with the ex- 
press permission in writing of the authority before which the proceeding is pending. 

(2) During the pendency of any such proceeding in respect of an industrial dis- 
pute, the employer may, in accordance with the standing orders applicable to a work- 
man concerned in such dispute,— 

(a) alter, in regard to any matter not connected with the dispute, the conditions 
of service applicable to that workman immediately before the commencement of such 
proceeding; or 

(b) for any misconduct not connected with the dispute, discharge or punish, whe- 
ther by dismissal or otherwise, the workman: 

Provided that no such workman shall be discharged or dismissed, unless he has 
been paid wages for one month and an application has been made by the employer to 
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the authority before which the proceeding is pending for approval of the action taken 
by the employer. 

(3) Notwithstanding anything contained in sub-section (2), no employer shall, 
during the pendency of any such proceeding in respect of an industrial dispute, take any 
action against any protected workman concerned in such dispute— 

(a) by altering, to the prejudice of such protected workman, the conditions of 
service applicable to him immediately before ihe commencement of such proceedings; or 

(b) by discharging or punishing, whether by dismissal or otherwise, such protec- 
ted workman, 
gave with the express permission in writing of the authority before which the proceed- 
ing is pending. 

Explanation.—For the purposes of this sub-section, a ‘protected workman’ in rela- 
tion to an establishment, means a workman who, being an officer of a registered trade 
union connected with the establishment, is recognised as such in accordance with rules 
made in this behalf”. 

Section 33A of the said Act provides as under: 


“33A. Where an employer contravenes the provisions of section 33 during the 
pendency of proceedings before a Labour Court, Tribunal or National Tribunal, any em- 
ployee aggrieved by such contravention, may make a complaint in writing, in the pres- 
eribed manner, to such Labour Court, Tribunal or National Tribunal and on receipt of 
such complaint that Labour Court, Tribunal or National Tribunal shall adjudicate upon 
the complaint as if it were a dispute referred to or pending before it, in accordance with 
the provisions of this Act and shall submit its award to the appropriate ‘Government 
ang the provisions of this Act shall apply accordingly.” 

Respondent No. 1 made his impugned award on the said complaint filed by 
respondent No. 2 under s. 388A. Under s. 33A it would have been competent 
for respondent No. 4 to file the complaint and respondent No. 1 would have 
had jurisdiction to entertain it only if on the facts of this case the petitioner 
had contravened the provisions of s. 33. The provisions of s. 33 can apply 
only when conciliation proceedings in respect of an industrial dispute are pend- 
ing and it is common ground that such proceedings were pending in this case 
and that respondent No. 2 was a party to the same. It is common ground— 
and it is clear—that sub-s. (7) did not apply because there was no alteration 
in the conditions of service of respondent No. 2 and, therefore, cl. (a) did not 
apply and though there was a discharge or punishment—the disputed ques- 
tion as to which of the two it was need not at present be considered—it was 
not for any misconduct connected with the dispute because whatever be meant 
by ‘‘misconduct’’ the alleged misconduct was not connected with the dispute 
and therefore cl. (b) also did not apply. Next, it is common ground that 
what is relevant in this case is the provision of sub-s. (2). It is again common 
ground—and it is clear—that cl. (a) thereof did not apply because there was 
no alteration in the conditions of service of respondent No. 2. That leaves 
for consideration cl. (b) of sub-s. (2). Respondent No. 2 asserts that the pro- 
vision of cl. (b) did not apply on the facts of this case and it has been so found 
in the impugned award, whereas, on the other hand, the petitioner denies it. 
But before dealing with that controversy, it is clear—and it is also common 
ground—that the Proviso appearing after cl. (b) in sub-s. (2) goes only with 
el. (b) and not with cl. (a), because the Proviso deals with the discharge ‘or 
dismissal of a workman, which can be only under cl. (b) and not under cl. (a). 
Therefore, cl. (b) has to be read together with the Proviso. 


Now, sub-s. (2) contains an enabling provision. It permits the employer 
to take certain action against his workmen. Each of cls. (a) and (b) contem- 
plates the case of a workman who is a party to an industrial dispute in‘ respect 
of which conciliation proceedings are pending. Clause (a) ‘permits the em- 
ployer to alter the conditions of service of suck a workman, provided it is in 
regard to a matter not connected with the dispute. Clause (b) permits the 
employer to discharge or punish, whether by dismissal or otherwise, such a work- 
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man for any misconduct not connected with the dispute. That permission con- 
tained in cl. (b) however is cireumscribed by the Proviso, which provides that 
if the action taken by the employer under el. (b) be by way of a discharge or 
dismissal—but not any other action or punishment—the two conditions men- 
tioned in the Proviso must have been complied with. 


Now, the real point for determination in this petition is whether respondent 
No. 1, i.e. the Tribunal, did or did not have jurisdiction, or in other words, was 
there or was there not a contravention of cl. (b) read with the Proviso of sub-s. 
(2). Respondent No. 1 has held that he had jurisdiction on the ground that 
there was violation of the second condition of the Proviso as there was no ap- 
proval and that approval was necessary as, in reality, there was punishment 
for misconduct, although it purported to be a discharge simpliciter. Mr. 
Kamerkar has, however, urged before me that respondent No. 1 did have 
jurisdiction and that there has been violation of the said condition about ap- 
proval, not only on the said ground upheld by respondent No. 1, but also on the 
ground that, even if it be a discharge simpliciter, such approval was a necessary 
condition under el. (b) read with the Proviso. Under the circumstances, I will 
first proceed to consider whether, on a true construction, the conditions men- 
tioned in the Proviso apply to a case of discharge simpliciter, i.c., a discharge 
which is not by way of punishment for misconduct. 


The said cl. (b) reads as follows: 


“for any misconduct not connected with the dispute, discharge or punish, whether 
by dismissal or otherwise, the workman...” 
Mr. Kamerkar urged that the words are ‘‘discharge or punish, whether®by 
dismissal or otherwise’, He urged—and quite rightly—that ‘‘discharge’’ can 
be one of the modes of punishment and would, therefore, be covered by the 
words ‘‘otherwise punish’’. He further urged—and again quite rightly—that 
as the word ‘‘discharge’’ has been used separately and is followed by the dis- 
junctive ‘‘or”, the word ‘‘discharge’’ as used here must be construed to cover 
cases of discharge which are not by way of punishment, as otherwise no se- 
parate meaning would be given to the word ‘‘discharge’’ which has been speci- 
fically used and that word would be rendered redundant and superfluous. He 
argued that, therefore, cl. (b) covers cases of discharge which may be other- 
wise than as punishment, including a case like the present one of discharge in - 
exercise of the employer’s contractual right of terminating the workman’s ser- 
vice which, of course, must be in accordance with the provisions of the relevant 
standing orders. I will, however, ignore the latter aspect altogether as it is 
common ground in this case that there has been no: non-compliance with 
any standing order. Now, Mr. Phadke urged that cl. (b) permits an employer 
to discharge or punish the workman only ‘‘for any misconduct”. He urged 
that because a discharge under cl. (b) can be only for misconduct, ‘‘discharge’’ 
under that clause can mean only that which is by way of punishment and not 
otherwise. He further urged—and it is indeed a well recognised canon of 
construction of statutes—that the same word must be given the same meaning 
in the same section and even in the same statute unless there is a compelling 
reason to the contrary. He urged that, therefore, “‘discharge’” as mentioned 
in the Proviso must be construed to have the same meaning as in el. (b), viz. 
discharge by way of punishment, and not otherwise. 

Now the said cl. (b) is not easy to constrie. I will first examine Mr, Kamer- 
kar’s contentions as regards its construction. Clause (b) contemplates two 
‘types of action which the employer can take against his workman. Jie may 
either discharge him or he may punish him, the punishment being dismissal 
or something “otherwise than dismissal. Punishment otherwise than by dis- 
missal would include discharge. If ‘‘discharge’’ would be included in 

‘anish, whether by dismissal or otherwise” why has ‘‘discharge’’ been sepa- 
rately used in el. (b)? The disjunctive “or” has been used between the two 
categories, viz., ‘‘discharge’’ and ‘‘punish, whether by dismissal or otherwise” 
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which, in the context, indicates that the two are intended to be alternatives and 
mutually exclusive. It is a well known canon of construction of statutes that 
a provision in a statute should be so construed as not to render any word or 
phrase redundant or superfluous. Therefore, cl. (b) cannot be construed so as 
to render ‘‘discharge’’ as a separate category redundant; nor is it even neces- 
sary to do so because there can be a ‘‘discharge’’, e.g., in exercise of the con- 
tractual right of terminating the workman’s services, which is not by way of 
punishment. Therefore a discharge which is by way of punishment would fall 
under the second category, viz., that of punishment, and a discharge which is 
otherwise than by way of punishment would fall under the first category, viz., 
that of discharge simpliciter. Let me now turn to Mr. Phadke’s contentious. 
He contended that inasmuch as under cl. (b) the discharge can be only for 
misconduct, discharge must mean the same thing as removal from service as a 
punishment for misconduct, its effect being only less severe than dismissal. 
According to him, as in ¢l. (b) ‘‘discharge”’ is correlated to miscouduct it must 
necessarily import into it the element of punishment. In my opinion, this con- 
tention is unsound. Such a construction would render the word ‘‘discharge’’ 
redundant and such a construction should, as far as possible, be avoided and it 
is possible to avoid rendering the word ‘‘discharge’’ redundant and that too 
without rendering the phrase ‘‘for any misconduct’’ redundant or superfluous. 
Mr. Phadke’s argument presupposes that for every misconduct of the workman 
any action which his employer can and would take against him would be by 
way of punishment only. That pre-supposition is not justified. ‘‘Misconduct”’ 
in the context of cl. (b), and with reference to the relationship between em- 
pléyer and workman, means wrong or improper conduct or behaviour. Why 
must the employer’s action in relation to his workman be only that of punish- 
ment and none other? For every misconduct of the workman the employer 
need not or may not punish the workman. He may take such other action as 
may be open to him, as for example, by discharging him in exercise of his con- 
tractual right to terminate his services. Therefore, though under cl. (b) ‘‘dis- 
charge” is to be for misconduct, ‘‘discharge’’ can be otherwise than for punish- 
ment and if is in that sense that the word has been specifically used in el. (b). 
So construed, no word or phrase in cl. (b) is rendered redundant or super- 
fluous and proper meaning is given to the clause and all the words used therein. 

Turning now to the Proviso, the words used therein are ‘‘discharged or dis- 
missed’. Mr. Phadke has contended—and quite rightly—that the word ‘‘dis- 
charge” here should not be given a meaning other than that given to it in 
cl. (b). On interpreting cl. (6) as before mentioned, it is clear that the word 
“discharge” is being given the same meaning in the Proviso as in cl. (b). 
Clause (b) covers, as already seen, both categories of discharge. If ‘‘dis- 
charge’’ is by way of punishment, the same would fall under the words ‘‘punish, 
whether by dismissal or otherwise’’, and if it is a discharge otherwise than as 
punishment, it would fall under the first category, viz., discharge simpliciter. 
“Discharge” as used in the Proviso has the same meaning and covers both the 
- said categories of discharges. 

It is also to be noted that the interpretation placed as above on the word 
“discharge” read with the words ‘‘for any misconduct’’ in cl. (b) will apply 
equally to the said word ‘‘discharge’’ read together with the words ‘‘for any 
misconduct’ as occurring in cl. (b) of sub-s. (/), the only difference between 
the two sub-sections being that under sub-s. (2) the misconduct must be ‘‘not 
connected with the dispute’’, whereas under sub-s. (Z) the misconduct must 
be ‘‘connected with the dispute’. It is quite clear, therefore, that there is no 
inconsistency as between the two sub-ss. (7) and (2). 

As regards the said interpretation put by me on el. (6) of sub-s. (2), there 
is another point which is relevant and should be considered. Section 33 of the 
said Act as reproduced above is in its present form, but before it was amended 
in 1956 it read as follows: 

“33. During the pendency of any conciliation proceedings or proceedings before 
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a tribunal in respect of any industrial dispute, no employer shall— 

(a) alter, to the prejudice of the workmen concerned in such dispute, the con- 
ditions of service applicable to them immediately before the commencement of such 
proceedings; or a 

(b) discharge or punish, whether by dismissal or otherwise, any workman con- 
cerned in such dispute; 
save with the express permission in writing of the conciliation officer, Board or Tribunal, 
as the case may be”: i 
The peculiar aspect of sub-s. (2) of the present s. 33 is that it is cast in a 
permissive form because, shortly stated, it provides that the employer may alter 
the conditions of service, or, for any misconduct not connected with the dispute, 
discharge or punish, whether by dismissal or otherwise, the workman. The 
rights and obligations of the employer and the workman being governed by the 
contract between them, unless there was a statutory limitation or bar against 
the exercise of such contractual rights, the employer would be entitled to exer- 
cise the same. Normally it would, therefore, be that an enactment like the 
Industrial Disputes Act would merely enact a restriction or bar against the 
exercise of such contractual rights. Conversely, therefore, if there was no res- 
triction or bar specially enacted by a statute it would not be necessary affir- 
matively to give the permission of the kind given by sub-s. (2) of the present 
s. 33. Of course, there is an imposition of certain conditions by the Proviso 
to cl. (b) of sub-s. (2) but that does not detract from the fact that the main 
provision of sub-s. (2) is cast in a permissive form. The reason for the same, 
however, appears to be the existence of very wide limitations put on the rights 
of the employer by the said original s. 33. Inasmuch as there was a very while 
restriction under the said original clause, the Legislature may have perhaps 
thought it necessary to enact the said sub-s. (2) in the present form so as to 
make clear what was open to the employer. Now, the old s. 33, on an analysis 
thereof, prohibits the employer from doing three things, viz., (1) altering the 
conditions of service, (2) discharging the workman and (3) punishing, whether 
by dismissal or otherwise, the workman. There being no provision like ‘‘for 
any misconduct connected with the dispute’’ or ‘‘for any misconduct not con- 
nected with the dispute’’ which is to be found in the present s. 38, ‘‘discharge’’ 
as mentioned in the original s. 33 would not be correlated to any misconduct 
and would, therefore, incontrovertibly cover the case of a discharge simpli- 
citer. So far as I can see; the actions which an employer can take against a 
workman can be (i) alterations of the conditiongy of service, (ii) discharge or 
(iii) punishment and no other and all of them were provided for by the old 
s. 38. There appears to be no reason why even when the legislature cast sub- 
s. (2) of the present s. 33 in its present form, the Legislature can be attributed 
the intention to omit to provide for the case of a discharge simpliciter and 
provide only for the other two cases. This consideration also confirms the in- 
terpretation already put by me on the said two cls. (b) of sub-ss. (Z) and (2) 
respectively of the present s. 33. i 

Moreover, the provision of sub-s. (3) of the present s. 33 confirms the above . 
interpretation put by me on the said cl. (b). The Explanation to sub-s. (3) 
defines ‘‘protected workman’’. But for the provision contained in sub-s. (3) 
even protected workmen would fall under sub-s. (2). From the provision of 
sub-s. (3) it appears that the Legislature intended to give protection to pro- 
tected workmen which was greater than that given to ordinary workmen,by 
the two conditions laid down in the Proviso to cl. (b) of sub-s. (2). Inasmuch 
as the provision of sub-s. (3) was in that sense to be an exception to the per- 
mission granted by sub-s. (2), sub-s. (3) starts with the words ‘‘Notwithstand- 
ing anything contained in sub-section (2)’’. It is, therefore, clear that the 
provision of sub-s. (3) is an exception to that contained in sub-s. (2). Clause 
(b) of sub-s. (3) contains the provision about “discharging ov punishing, whe- 
ther by dismissal or otherwise’’ which is the same as contained in el. (b) of 
sub-s. (2). But cl. (b) of sub-s. (3) docs not correlate such discharging or 
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punishing with any misconduct of the workman as is done in cl. (b) of sub- 
s. (2). Therefore, so far as sub-s. (3) is concerned, ‘‘discharging’’ would un- 
questionably cover the case of a discharge simpliciter, i.e., discharge other- 
wise than by way of punishment. Unless, according to the Legislature, the casc 
of such a discharge simpliciter was covered by sub-s. (2), there would not have 
been any necessity to make an exception in sub-s. (3) in the case of a discharge 
simpliciter. The fact that an exception has been made by sub-s. (3) in the 
case of a discharge simpliciter goes to suggest that the case of a discharge 
simpliciter was treated as falling under sub-s. (2). This consideration by it- 
self may perhaps not be sufficient for the purpose of construing that discharge 
simpliciter does fall under sub-s. (2) but it certainly is a further factor to 
support that the above interpretation placed by me on sub-s. (2) is correct. 


There is also yet another consideration which supports the said conclusion 
that sub-s. (2) covers a case of discharge simpliciter. The two conditions con- 
tained in the Proviso to sub-s. (2) have to be fulfilled when a workman is dis- 
charged or dismissed. It is to be noted that although cl. (b) of sub-s. (2) 
provides for punishment otherwise than by dismissal, no punishment other 
than dismissal, except of course discharge, has been provided for by the Pro- 
viso. The two cases for which the Proviso does provide are cases of discharge 
and dismissal whick have one thing in common, viz., that both bring about a 
complete cessation of the relationship of employer and workman. It appears 
that even though the legislature granted to the employer the permission provid- 
ed for by sub-s. (2), the legislature intended that when such permission 
was utilised by the employer in a way which would bring about a complete 
cessation of the relationship of employer and workman, the two conditions men- 
tioned in the Proviso ought to be fufilled. If that was the intention of the 
legislature as can be gathered from the said Proviso, there is no reason to 
suppose that a discharge simpliciter, which also brings about a complete cessa- 
tion of that nature, was not intended to be included in the Proviso. 


Now, the said various contentions urged by Mr. Phadke as set out 
by me in the beginning of my judgment were all based on the as- 
sumption that sub-s. (2) of s. 33 does not apply to a case of discharge 
simpliciter but applies only in the case of a discharge which is by 
way of punishment. Inasmuch as I have reached the conelusion that 
sub-s. (2) covers also the case of a discharge simpliciter, itis now not neces- 
sary for me to consider the said various contentions urged by Mr. Phadke or 
even the preliminary objection raised by Mr. Kamerkar. On the mterpretation 
placed by me on el. (b) of sub-s. (2) and the Proviso it is clear that the provi- 
sions of the Proviso apply even to the case of a discharge simpliciter and that 
it was, therefore, necessary for the petitioner as the employer to have applied 
for approval as mentioned in the Proviso. Inasmuch as such an application 
for approval was admittedly not made there was a contravention of the provi- 
sions of s. 33 and, therefore, s. 38A applied and respondent No. 1 had jurisdic- 
tion in the matter of the said complaint. 


The petitioner appealed. 


N. V. Phadke, instructed by Mulla & Mulla & Craigie Blunt & Caroc, for 
the appellants. 
K. K. Singhvt, for respondent No. 2. 


Parteu J. This appeal is against the order of Mr. Justice Mody dismissing 
the petitioner’s petition under arts. 226 and 227 of the Constitution. 


The short facts are that respondent No. 2 was employed as a watchman with 
the petitioner company. On December 5, 1959, he was charge-sheeted for an 
alleged misconduct i.e. theft, fraud or dishonesty in connection with company’s 
business or property. The enquiry was proceeded with but thereafter on 
January 2, 1960, the charge sheet was cancelled and on January 3, 1960, his 
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services were terminated under Standing Order 21(Z) on the ground of ‘loss 
of confidence with effect from that daté. At this time, a dispute was pending 
before the Industrial Tribunal, Bombay, between the workmen on the one hand 
and the company on the other. Respondent No. 2 fecling himself aggrieved 
by this order, made a complaint to the Industrial Tribunal under s. 383A of the 
Industrial Disputes Act, 1947, alleging that his services were terminated in 
breach of s. 83(2)(b). In that complaint he prayed that the petitioner should 
be directed to reinstate him with all back wages and further prayed that suit- 
able compensation should be awarded to him. The company contested the 
application contending that the termination of the services of respondent No. 2 
did not amount to illegal dismissal and was not wrong, unfair and unjust. It 
further contended that it was a case of discharge simpliciter and, therefore, 
the provisions of s. 33(2)(b) of the Act were not attracted. It, therefore, 
contended that the complaint under s. 33A was not entertainable ‘and, there- 
fore, the Tribunal had no jurisdiction to ‘decide it. 

The Industrial Tribunal repelled the contention of the Company that since 
the action of the company purported to be a discharge simpliciter, the case did 
not fall within s. 33(2) (b) of the Act. It held that the action of the company was 
inf connection with the theft, fraud or dishonesty, ie. the misconduct of the 
employee and, therefore, the order was not a bona fide order of discharge 
under they Standing Orders made in the company’s ordinary course of busi- 
ness. The Tribunal, therefore, allowed the complaint and directed the peti- 
tioner company to reinstate respondent No. 2 to his original post with full back 
wages. The petitioner company approached this Court by a writ petition and 
as the matter arose in Bombay, it was heard on the original side by Mr. Justice 
Mody. 

Before Mr. Justice Mody, the petitioncr-company contended that s. 33(2)(b) 
had no application to a case of discharge simpliciter and as the order was one 
of discharge, the Tribunal had no jurisdiction to entertain the complaint under 
s, 833A. It was contended that the Tribunal conferred jurisdiction upon itself 
by making an erroneous finding on a question of fact, viz., whether the termi- 
nation of respondent No. 2’s services amounted to punishment for misconduet, 
and while doing so, instead of requiring respondent No. 2, if he so desired, to 
prove mala fides on the part of the petitioner, the Tribunal proceeded on the 
footing that it wags the petitioner’s duty to prove positively want of mala fides; 
that there is no clear finding of mala fides on the part of the petitioner and 
even if there were any, it was hased on no evidence whatsoever. His further 
contention need not be stated’ as it does not survive. 

Mr. Justice Mody held that a simple discharge was covered by sub-s. (2) (b) of 
s. 33 and as the condition of the proviso was not complied with, the Tribunal’s 
order was justified. He did not decide the question whether the discharge was 
for misconduct. He, therefore, dismissed the petition. 

The question involves the interpretation of s. 33(2) which is by no means 
easy. Section 33 consists of five sub-sections and the material ones are the first 
three sub-sections. The intention of-the Legislature would appear to be to 
divide the action of the employer against the workmen into two kinds. (i) action 
connected with the dispute, which is pending and (ii) action not connected 
with the pendiug dispute. In each division again, there are sub-divisions (a) 
action which changes to the prejudice of the worker any of the conditions of 
service (b) action ‘which entails his removal from service, for misconduct. By 
el. (a) of sub-s. (7) the first is entirely prohibited and by clause (b) as to the 
second, action could be taken only with the express permission in writing of 
the authority before whom the dispute is pending. - We are not concerned 
with cl. (a) of sub-s. (7). . The words used in cl. (b) of sub-s. (Z) are: 

“for any misconduct... discharge or punish, whether by dismissal or otherwise...” 
It is clear that when the words “discharge or punish, whether by dismissal or 
otherwise’’ are used, they are used in connection with ‘‘for any misconduct.’’ 
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This clause requires that in case of discharge or dismissal or any other punish- 
ment for any misconduct which is connected with the dispute pending before 
it, then the express permission of the authority is necessary. 

Sub-section (2) affirmatively provides what the employer can do. Here 
again the action of the employer is divided into two sub-divisions: (a) action 
connected with conditions of service; (b) action connected with removal from 
service for misconduct unconnected with service. The first is permitted with- 
out reference to the authority and as to the second, the employer has to make 
an application for approval of the action taken. Evidently no prior permis- 
sion in this case is necessary and both the dismissal or discharge and the appli- 
eation for approval can be simultaneous. , 

The words used in sub-s. 33(2) (b) are 

“for any misconduct noti connected with the dispute, discharge or punish, whether 

by dismissal or otherwise, the workman:” 
Grammatically it would seem clear that the clause ‘‘for any misconduct’? 
qualifies the verbs, discharge, dismiss or punish in cl. (b) of both sub-ss(J) 
and (2). It is argued that the word ‘‘discharge’’ in cl. (b) of sub-s. (2) 
should stand apart and the words ‘‘for any misconduct” should govern the 
verbs ‘‘dismiss or punish” since this was the intention of the Parliament. 

It must be accepted that in construing all documents including statutes the 
ordinary and grammatical meaning must be given to the words used. It is 
true that it may be that such construction may lead to some absurdity or re- 
dundaney etc. in which case the ordinary meaning may be departed from but 
that too only to the extent necessary. See Maxwell 11th Ed. p. 6. ‘‘In con- 
struing with... no further.’ In order to arrive at the real intention of the 
Legislature, the Court must take into account all the constituent parts of the 
statute as a whole and as far as possible no provision should be rendered super- 
fluous and redundant. It is also legitimate in arriving at the intention of the 
Legislature to consider the scope and purpose of the Act including the circum- 
stances which necessitated the enacting of the Act. See Chamarbaugwala v. 
Union of India’ per Venkatrama Aiyar J. Even so however, 

“The dominant purpose in construing a statute is to ascertain the intention of the 

Legislature as so expounded, This intention and, therefore, the meaning is primarily 
to be sought in the words used in the Statute itself, which must, if they are plain and 
unambiguous, be applied as they, stand, however strongly it may be suspected that the 
result does not represent the real intention of the Paliament.” Halsbury’s Laws of 
England Vol. 36 (8rd edn., pp. 3 and 7). 
Grammatically, as we have said above, the verb ‘‘discharge’’ is as much 
qualified by the words ‘‘for any misconduct’’ as the verbs ‘‘dismiss’’ or 
‘‘punish’’. Unless, therefore, there are justifying reasons for departing from 
the usual rule of construction the section must be construed in its ordinary 
sense and we must hold that an application for approval would be necessary if 
the order of ‘‘discharge” is made for reasons of misconduct. 

We must also refer to the previous history of this legislation. Originally 
s. 33 of the Act created an absolute bar preventing an employer from altering 
to the prejudice of any’ workman who was concerned in a dispute then pending 
before the Tribunal, the conditions of service which were applicable imme- 
diately before the commencement of the proceeding. It also prevented the 
employer from discharging or punishing, whether by dismissal or otherwise, 
any workman concerned with the dispute. Because of this absolute bar, a great 
deal of inconvenience was felt by the Industry. As a result of this, the In- 
dustry made representations to the Central Government to the effect that it 
caused a great deal of inconvenience because of the delay which prevented the 
company from taking any action, against a workman even though it was abso- 
lutely necessary to do so, even in cases unconnected with matters in dis- 
pute. With a desire to meet to some extent the grievance of the Industry, the 


1 (1957) 59 Bom. L.R. 978,8.C. at p. 976, et seq. 8.0. [1957] A.LR. 8.0. 628, at p. 631. 
B.L.R.—12. 
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Act was amended and s. 33 was replaced by the present s. 33. It may be 
noticed that the scheme of the section now reintroduced is not to create an 
absolute bar and thereafter create exceptions to this bar. 

Under sub-s. (J), el. (a) of s. 33, alteration of the conditions of service in 
regard to any matter which is connected with the dispute are not allowed and 
by el. (b) without the prior permission in writing of the authority before whom 
such dispute is pending, workman cannot for misconduct be discharged, dis- 
missed or punished if the misconduct is connected with the dispute. This part 
is in a prohibitive form. Sub-section (2) is an enabling section and is worded 
in permissive language enabling the employer (a) to alter the conditions of 
service of a worker in regard to any matter not connected with the dispute and 
(b) it enables an employer for misconduct to discharge or punish, whether by 
dismissal or otherwise, the workman with the condition, that in case of 
discharge or dismissal, he must pay wages for one month and must make an 
application to the authority before which the proceeding is pending, for ap- 
proval of the action taken by him. It may be possible to suggest, though it 
was not so suggested in the arguments, that as cl. (b) of sub-s. (2) is affirma- 
tive in form permitting the employer to discharge or dismiss etc. for mis- 
conduct, the inference must be that a negative is implied in it ie. that he shall 
not do anything else i.e. terminate the service. In our view, it is not possible 
to adopt this construction for the simple reason that merely because discharge 
for misconduct is permitted with certain restrictions, it could never have been 
intended to prohibit simple discharges totally. 

To adopt this meaning would mean that in no case can action be taken 
under provisions such as s. 25F which could not be the intention of the Legis- 
lature. Such a construction would be inconsistent with the object of the amend- 
ment and would not remedy the mischief. to prevent which it was enacted. 

We may in this connection refer to the following at p. 166 Maxwell on Inter- 
pretation of Statutes. 

“Firstly it is laid down generally that when last enactment is worded in affirmative 
form only, without any negative expressed or implied, it does not repeal the earlier law.” 
The earlier law in the present case is the law of contract as modified by the 
standing orders which permits the employer to terminate the services of a 
workman by discharge. It may be that as in respect of discharges and dis- 
missals for misconduct the right was intended to be subject to conditions the 
elause has been cast in its present form. Mr. Singhvi suggested that sub-s. (2) 
is redundant and may have been enacted as a matter of abundant caution. That 
however would be going too far. 

It is argued by Mr. Singhvi and this argument found favour with the learn- 
ed Judge that “discharge” is included within the word ‘‘punish, whether by 
dismissal or otherwise,’’ and to adopt the ordinary grammatical sense would 
render the word “discharge”? superfluous and useless. He, therefore,. contends 
that the word ‘‘discharge’’ must have been intended to mean discharge simpli- 
citer made by virtue of the power of the employer under a contract or stand- 
ing order. It is not possible to accept this construction for several reasons. 

In this connection, Mr. Singhvi referred us to standing orders 28, 24 and 25. 
Standing Order 24 enumerates all that which falls within the word ‘‘Miscon- 
duct’’ and Standing Order 25 refers to the punishment for misconduct. Under 
Standing Order 25, the punishments for misconduct are (a) Warning or Censure, 
(b) Fine, (e) Suspension not exceeding a period of four days or (d) dismissal 
without notice. It is argued that a discharge as defined by Standing Order 23 is not 
one of the punishments for misconduct, and, therefore, the word ‘‘discharge” 
could not possibly have been used to mean t discharge” for any mis-conduct. 
However, while referring to cl. 4(a) of Standing Order 23, Mr. Singhvi had to 
admit that it suggests that a discharge could as well be for misconduct or in 
connection with misconduct. This clause requires that reasons for the discharge 
be recorded in writing and communickted to the workman if he so desired unless 
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such communication in the opinion of the Manager is likely, directly or indirectly, 
to lay the person open to civil or criminal proceedings at the instance of the 
workman. Once it is accepted that there could be a discharge for misconduct, 
though it may not be classed as punishment for misconduct under the standing 
orders, it is clear that ‘‘discharge’’ can be qualified by the words ‘‘for any mis- 
conduct” and they dọ not render when so applied the word ‘‘discharge’’ super- 
fluous. , ; 

Moreover, it cannot be doubted that if there is a discharge for misconduct, 
though it may not be said to be a positive punishment under Standing Order 
25, it carries with it certain amount of stigma. This provision has been made 
in order to see that no employer may with ulterior motives make up a false 
charge of misconduct and discharge a workman which might in future come 
in his way of obtaining other employment. . 

In this connection, we may refer to sub-s. (3) of s. 33 where there is an abso- 
lute prohibition in regard to any action against protected employees, The 
words there used are 

“ ..by discharging or punishing. whether by dismissal or otherwise, such protected 
workman,...” : 
It is contended that sub-s. (3) begins with the words ‘‘notwithstanding any- 
thing contained in sub-section (2)’’ and it must therefore, be held that the right 
of discharge simpliciter was intended to be covered by sub-cl. (b). This argu- 
ment would probably have been sound provided reference had been made to 
el, (b) of sub-s, (2); but the reference is not to that clause but to the whole of 
the syb-section and as the purport of sub-s. (2) is to enable an employer to 
discharge a workman for grounds other than misconduct without any restric- 
tions contained in s. 33 it may be that the clause has been cast in that form. 
Even the learned Judge says that 


“_..This consideration by itself may perhaps not be sufficient for the purpose of 

construing that ‘discharge’ simpliciter does fall under sub-s> (2) but it certainly is a 
further factor to support that the above interpretation placed by me on sub-s. (2) is 
correct,” 
Analysing this sub-section, it is clear that the draftsman was very clearly 
aware of the words that he was using and the meaning that he was intending 
to convey: in each sub-section. Clause (b) of sub-s. (3) says ‘‘shall not take 
any action by discharging or punishing, whether by dismissal or otherwise” 
the word ‘‘discharge’’ being used without any qualifications, while in el. (b) 
of sub-s. (2) the words ‘‘discharge or punish’’ are preceded by the phrase ‘‘for 
any misconduct not connected with the dispute.” Therefore, under cl. (b) 
of sub-s. (3) the discharge is intended io be any discharge whatever be the 
ground while the discharge in cl. (b) of sub-s. (2) of s. 33 is intended to be 
for any misconduct which is not connected with the dispute. It is not pos- 
sible, therefore, to infer by reference to sub-s. (3) that the Legislature negli- 
gently framed sub-cl. (b) of both sub-ss. (7) and (2) and the Court is entitled 
to so transport the words in them or re-write those provisions as contended for 
by Mr. Singhvi on behalf of respondent No. 2, according to the supposed in- 
tention. 

It was strongly pressed upon us that the proviso to cl. (b) of sub-s. (2) 
must be so read as to be completely independent of that sub-section and must 
mean that in every case of discharge or dismissal, the workmen must be paid 
one month’s wages and an application must be made to the authority before 
which the proceeding is pending for approval of the said action. It is argued 
‘that a proviso need not be read as a limitation upon something that is con- 
tained in the section itself. There are cases, says Mr. Singhvi, where a proviso 
performs a far larger function and may sometimes be an independent provision 
in a statute, apart from the section itself. In this connection, he relied upon 
a Full Bench decision in Maganbhai Jethabhai Patel v. Somebhai,2 where the 


2 (1958) 60 Bom. L.R. 1383, F.B. 
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following remarks are to be found at p. 1389. The learned Chief Justice 
(Chagla C. J.) said:— 

“...In fact the true function of a proviso is to take something out of a section and 

deal with a part of the section. It is not the function of the proviso to cover an ambit 
wider than the section itself. But we have had numerous instances in the past where 
the Legislature has in the shape and garb of a proviso enacted- a substantive provision 
of law, and, therefore, if the language of the proviso is clear and the subject-matter is 
clear, the Court will not be deterred from giving true effect to the proviso merely be- 
cause it is a proviso to that section, nor would the Court be compelled to say that the 
ambit of the proviso must be restricted to the ambit of the section itself.” 
The learned Chief Justice was considering the provisions of s. 48(c) of the 
Bombay Tenancy Act, 1948. In the Act there were two clear indications which 
showed that the ambit of the proviso was larger than the section. In the pre- 
sent case, there is nothing in the proviso itself nor in the scheme of this section, 
which can persuade us to hold that the proviso was intended to be an inde- 
pendent provision creating another disability on the employer which was not 
contained in cl. (æ) or (b) of sub-s. (2) of s. 33. . 

The learned Judge accepted the contention of Mr. Phadke that the word 
‘‘discharge’’ in proviso to el. (b) of sub-s. (2) should not be given a meaning 
other than the one in el. (b) of the sub-section and relies upon it for holding 
that cl. (b) is intended to include within it a discharge simpliciter. With great 
respect, the words ‘‘no such workman’’ have been omitted from consideration 
which must apply to ‘‘the workman’’ referred to in el. (b). If due effect is 
given to all the words in the proviso, it must mean that ‘‘the workman who is 
being discharged or dismissed under clause (b) shall not be discharged or dis- 
missed unless...’’ 

Mr. Singhvi then contended that the use of the words ‘‘suech workman’’ does 
not refer to any workman who has been discharged or dismissed under cl. (b) 
but to the ‘‘workman“Goncerned in the dispute,’ in the beginning of sub- 
s. (2) which reads ‘‘the employer may, in accordance with the standing orders 
applicable to a workman concerned in such dispute’’. It is an ordinary rule 
of construction that where relative words are used, they qualify or relate to 
the nouns preceding those words. No reasons are suggested why we should 
depart from the ordinary grammatical rule of construction. The words clear- 
ly refer to ‘‘such workman”’ as is referred to in cl. (b) ie. one who has been 
discharged or is being punished for misconduct. To read the words in the way 
suggested by Mr. Singhvi would necessarily mean that cl. (b) of sub-s. (2) is 
a useless appendage in the section and need not have existed there, since this 
by itself would be a complete safeguard for the workman. In our view before 
a proviso could be read as a provision amplifying the meaning of the section 
or as an independent provision by itself, there must be sufficient and strong 
indications in the language of the provision which is very much lacking in 
this case. This contention must, therefore, fail. 

Mr. Singhvi also stressed that the word ‘‘discharge’’ in cls. (b) of both 
sub-ss. (7) and (2) must mean ‘‘discharge simpliciter’’ and would not be a dis- 
charge for misconduct. But, then he had to meet the difficult question as to 
whether the employer should act under sub-s. (Z) or sub-s. (2) since both 
would apply, if ‘‘discharge’’ is not to be qualified by ‘for misconduct’ in both 
sub-sections. Realising the difficulty in the way of his argument, he accepted 
that the ‘‘discharge’’ must be for misconduct in sub-s. (J) connected with the 
dispute and in sub-s. (2) not connected with the dispute. We are clearly, there- 
fore, of the opinion that the word ‘‘discharge’’ is used not to mean ‘‘discharge 
simpliciter’’ in els. (b) of each of the sub-sections but a discharge for miscon- 
duct. Mr. Justice Mody says: 

“Therefore though under clause (b) ‘discharge’ is to be for misconduct ‘discharge’ 
can be otherwise than for punishment and it is in that sense that that word hag been 
used in cl, (b).” (p. 41 last lines), 
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In Manu v. Aspinwal & Co.3 Mr. Justice Vaidialingam held this to mean that 
in order that sub-s. 2(b) should apply ‘‘discharge’’ must be for misconduct 
(see p. 215). This however does not appear to be so with respect, as his final 
observations (at p. 45) that ‘‘sub-s. (2) also covers the case of ‘discharge sim- 
pliciter’’ would seem to be in conflict. In our view, with respect, s. 33(2)(b) 
ean have no application to case of discharge unless it is for misconduct. 


This brings us to the question whether this Court has jurisdiction to deter- 
mine whether the finding on the issue of fact involved is erroneous on the basis 
of which relief has been granted. Mr. Phadke argued that the language of 
s. 83 shows that it is only in the case of breach of s. 33(/) or 33(2) that an 
application ean be made under s. 33A and this being a condition any finding 
made by the Tribunal on the question of breach of s. 33 must be treated as a 
finding on a jurisdictional issue and this Court is entitled to examine its 
merits. Mr. Singhvi seriously disputed this proposition. However, in view of 
the observations of Mr. Justice S. R. Das in Automobile Products of India v. 
Rukmaji Bala where the learned Judge says that the contravention of the sec- 
tion is the condition precedent to the exercise by the authority concerned of the 
additional jurisdiction and powers conferred on it by the sections, we may for 
the purposes of this case assnme without deciding that the question whether 
the respondent has been discharged in contravention of the provisions of 
s. 38(2)(b) is a jurisdictional issue and can be gone into by this Court. 

On the merits, however, there is not much that can be said against the find- 
ing made by the Tribunal. It is admitted that the respondent was a watch- 
man and as such had to perform the duties of safeguarding the property of 
the company. It is also admitted that on a certain day he was found not be- 
having as he should have, which raised suspicion in the mind of the two gentle- 
men who had seen him. As a result of this, a charge was framed against him 
and an enquiry was proposed. An enquiry was in fact made by Mr. J. E. Small. 
It is also admitted in the petition that the management thought that the evid- 
ence was not sufficient or strong enough to justify the conclusion of guilt as 
having been established beyond doubt, which could justify the dismissal of 
respondent No. 2. It is further admitted that it was for this reason, that on 
January 2, 1960, the charge was withdrawn and on January 3, 1960, respon- 
dent No. 2 was discharged from service. Under these circumstances, it is im- 
possible to say that the discharge was an ordinary discharge in the ordinary 
course of business of the company. When the statements from the petition 
were pointed out to Mr. Phadke, he practically gave up this contention. It 
is clear, therefore, that the discharge in the present case is for misconduct and 
it being for misconduct not connected with the matter in dispute, is covered 
by cl. (b) of sub-s. (2) and since admittedly no application was made for the 
approval of the action taken by the employer, there is a clear contravention 
of the said section. 


In the result, the appeal is dismissed with costs. We quantify the costs of 
this appeal at Rs. 750. The appellants to pay costs of respondent No. 2 only. 
Liberty to respondent No. 2 to withdraw the deposit of Rs. 500. 


Appeal dismissed. 
Solicitors for appellants: Mulla & Mulla & Craigie Blunt & Caroe. 


’ 
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APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Wagle. 


LAXMIKANT BHASKAR SABNIS v. VINAYAKRO DEORAO 
; : DESHMUKH.” 

Central Provinces and Berar Letting of Houses and Rent Control Order, 1949. Clauses 
13(3) (vii), 13(3) (vi), 13(7) & (8)—Whether Rent Controller can grant permission 
to vacate portion of house under cl. 13(3)(vii)—Fenancy of whole tenement whether 
to. be terminated where portion of it required for essential repairs or alterations. 


It is permissible for a Rent Controller under clause 18(3) (vii) of the Central Pro- 
vinces and Berar Letting of Houses and Rent Control Order, 1949, to grant permission 
for vacating a portion of the house when, he finds that the landlord desires to make 
essential repairs or alterations to such portion and which repairs and alterations 
cannot be made without the tenant being required to vacate that portion of the 
house. On such a permission being given the landlord is entitled to terminate the 
‘terlancy with respect to such portion of the house and it is not necessary in such 
eases that the tenancy of the whole of the tenement is required to be terminated. 

Pandit Sakharampant v. K. L. Lodhi, E A C? and Gokuldas v. Babulal, referred to. 


The facts „appear in the judgment. 


J. N. Chandurkar, for the petitioner. 
No appearance for the respondent. 


ABHYANKAR J. This is a landlord’s petition under art, 227 of the Constitu- 
tion challenging the appellate order of the rent control authority in proceed- 
ings commenced by the petitioner for permission to terminate the tenancy of 
opponent No. 1 Vinayakrao in respect of certain premises in the town of Amra- 
vati. i "S 

The permission was sought under the provisions of cl. 18(3) (vit)of the C.P. 
& Berar Letting of Houses and Rent Control Order, 1949, on the ground that 
the Jandlord desires to make essential repairs and alterations which cannot 
be made without the tenant vacating the whole of the premises. The Rent 
Controller granted such permission in respect, of the whole house. Against 
this order the tenant filed an appeal before the Appellate Authority. . 

Before the Appellate Authority it seems to have been contended on behalf of 
the tenant that it was only the out-houses of the tenement, i.e. two rooms, which 
were separate from the main building, which needed repairs. These ont-houses 
admittedly were about 5 or 6 feet away from the-main building. Thus the part 
of the tenement which is the main building did not need any repairs or recon- 
struction, The Appellate Authority, therefore, came to the conclusion that 
permission could not be granted to terminate the tenancy in respect of’ the 
entire tenement. As it was only. the oui-houses which were separate from the 
main building which required reconstruction or repairs, the only premises which 
need be vacated were the two rooms comprising these out-houses. It was held 
that it was not possible to effect repairs or reconstruction of the out-houses un- 
less the rooms were vacated by the tenant. But that was all that was neces- 
sary to be done by the tenant, viz. to vacate the out-houses. It was urged on 
behalf of the landlord even before the Appellate Authority that permission has 
to be granted in respect of the entire lease-hold. The Appellate Authority did 
not accept this contention, taking the view that the word ‘‘house’’ as defined 
in sub-cl. (3) of el. 2 of the Order means a building or part of a building: 
As the landlord needed essential repairs or alterations to be made with respect 

“Decided, September 25, 1963. Speciel Nag. 265 
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to a part of a building, permission will have to be granted to give notice to de- 
termine the lease in respect of that part of the tenement only, As the entire 
tenement need not be vacated by the texant, the Appellate Authority modified 
the order of the Rent Controller and granted permission to the landlord to 
give notice to determine the lease in respect of the out-houses which needed 
repairs. 

The petitioner challenges this order relying mainly on the general law be- 
tween landlord and tenant under which a lease has to be determined by notice 
covering the whole of the premises comprising the tenement or demise and not 
only a portion of the tenement. In support of this contention the learned 
counsel relied on an earlier decision of the Nagpur High Court reported in 
Pandit Sakharampant v. K. L. Lodhi, E.A.C. In that case permission was 
sought to terminate the tenancy on the ground that the landlord needed to 
occupy the house for his own bona fide residence and in that context it was 
held that under the law it was open to the landlord to terminate the tenancy 
of the entire house and not a portion thereof; when the landlord’s needs 
were genuine even as to the portion of the house the Rent Controller was bound 
to grant him permission to terminate the tenancy in the entire house. 

It appears the matter was considered again by the same High Court and 
another Division Bench has taken the view that when a landlord needs only 
a portion of a house for his bona fide residence, permission can be given to 
terminate the tenancy with regard to that portion of the house alone. (Gokul- 
das v. Babulal?). It appears when the earlier decision was given, attention of 
the Court was not invited to a specific provision in sub-cl. (8) of cl. 18 of 
thee Rent ‘Control Order. Under that provision when a landlord applies to 
the Controller under item (vi) of sub-cl. (3) of el. 13, the Controller is re- 
quired to inquire into the needs of the landlord, and if on inquiry the Controller 
re satisfied that the needs of the landlord will be met by the occupation of a 
portion of the house, he shall be given permission in respect of such portion only. 
In view of this specific provision in the Rent Control Order, it has been held by 
the Division Bench in Gokuldas’s case that a tenancy can be terminated with 
respect to a portion of a tenement. 

Now the clause under which the petitioner in the instant case has applied 
permits a Rent Controller to give permission to terminate tenancy when the 
landlord desires to make essential repairs or alterations which cannot be made 
without the tenant vacating the house. The condition that has to be satisfied 
by a landlord seeking permission under this clause is that the repairs required 
to be made or alterations or reconstructions cannot be made without the tenant 
vacating the house which must necessarily mean, the house or portion of the 
house in respect of which repairs or alterations have to be made. If this 
clause is construed as requiring as a condition precedent that the landlord 
must establish that repairs and alterations cannot be made without the tenant 
vacating the whole of the house, we must hold that on the finding of the rent 
control Appellate Authority the petition must fail, because it has not been 
established by the petitioner that it is necessary for the tenant to vacate the 
whole of the premises for effecting the repairs or alterations of the out-houses. 

But we do not prefer to interpret the item (vi) of sub-cl. (3) of cl. 18 in 
the manner urged by the learned counsel for the petitioner. Sub-clause (7) 
of cl. 13 is in the following terms :— 

“Where the landlord has obtained possession of a house or portion thereof in pur- 
suance of the permission granted by the Controller under sub-clause (1) on the ground 
specified in item (vii) of sub-clause (3), he shall, after the repairs or alterations have 
been made, restore possession of the house or portion thereof on the same conditions 
as before to the tenant who vacated it and shall not let the same to any other person 
or occupy it himself unless such tenant has waived in writing his claim to have such 
possession restored to him.” 


1 [1953] N.L.J. 286. 2 [1955] N.L.J. 716. 
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Thus sub-cl. (7) in terms refers to obtaining possession of the whole house 
or a portion thereof which must mean that a permission can be given by a 
Controller for vacating either the whole house, or a portion of the house, de- 
pending on whether essential repairs or alterations are to be made in respect of 
the whole house or a portion thereof and which cannot be made without the 
tenant vacating either the whole house or a portion thereof. We do not in- 
terpret this provision as meaning that even if essential repairs and alterations 
have to be made in respect of a portion of the house and such repairs or al- 
terations cannot be made without vacating that portion of the house it is still 
necessary to require the tenant to vacate the whole of the house. It must 
be remembered that such an interpretation, far from advancing the purpose 
of the legislation, will defeat its provisions which are put on the statute book 
to give reasonable protection from unnecessary or uncalled for eviction of tenants 
from premises which are under the umbrella of the Act. 


In our opinion, the general law as to the requirement of a tenancy being 
terminated with regard to the whole of the tenement or premises has been 
modified to a substantial extent because of the provisions of the Rent Control 
Order. This has been done in several ways, and one of the modifications that 
must be read in the respective rights of parties as landlord and tenant under 
the general law is that in certain circumstances it is permissible for the land- 
lord to terminate tenancy in respect of a portion of the demised premises. 
Though this has been expressly so stated in the case of a permission granted 
under cl. 18(3) (vt) of the Rent Control Order, in sub-cl. (8) of el. 18, we 
must read the same power even in granting permission under el. 18(3) (vt) 
of the Rent Control Order. We, therefore, hold that it is permissible fér a 
Rent Controller to grant permission for vacating a portion of the house when 
he finds that the landlord desires to make essential repairs or alterations to 
such portion and which repairs and alterations cannot be made without the 
tenant being required to vacate that portion of the house. As a necessary 
corollary to this power it must be held that on such a permission being given 
the landlord is entitled to terminate the tenancy with respect to a portion of 
the house in respect of which the Rent Controller finds a necessity requiring 
the tenant to vacate. We do not find also any difficulty in giving effect to 
such a provision, because each party is sufficiently protected by a provision in 
sub-cl. (7) of cl. 13 of the Rent Control Order. As soon as repairs or altera- 
tions have been made, the law requires the- landlord to restore the possession 
of the house or a portion thereof, as the case may be, to the tenant. That being 
the requirement of the Rent Control Order, we fai] to see what difficulty there 
can arise merely because, in the first instance, tenancy in respect of a portion 
of the premises has been determined. The law does not compel either party 
that the tenancy must be determined. It is equally possible for a tenant to 
vacate the premises without the tenancy being terminated at all. It is only 
when the tenant refuses to vacate unreasonably, even though essential repairs 
or alterations were necessary, that an occasion may arise to approach the Rent 
Controller and obtain an order for partial termination of the tenancy. In view 
of the provisions of the Rent Control Order, we hold that a landlord, in such 
circumstances, is entitled to terminate the tenancy as to the part, and it is 
not necessary in such cases that the tenancy of the whole of the tenement is 
required to be terminated. 


Thus, the result is that the petition fails and is dismissed but without costs 
as there is no appearance on the side of the opponents. 
Petition dismissed. 
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[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Wagle. 


GEORGE. FERNANDES v. THE STATE OF MAHARASHTRA.* 

Bombay Conditions of Detention Order, 1951. Clauses 16{ii), 12, 15, 19—Bombay Jail 
Manual, Rules 1357, 1360—Maharashtra Prison (Discipline) Rules, 1963. Rule 19(4)— 
Whether there is any restriction as to number of books to be made available under cl. 
16(ii) of Order—Unsuitability of book under cl. 16(ii) how to be determined. 


Under clause 16(4) of the Bombay Conditions of Detention Order, 1951, there is no 
restriction as to the number of books to be made available to a security prisoner. 

The only ground on which a book may be withheld from a security prisoner is on the 
decision of the Superintendent that it is unsuitable. The discretion to decide the suita- 
bility of the book or publication will have to operate within a well-defined field. The 
book may be unsuitable considering the material or the contents of the book which may 
be objectionable, because it preaches violence, it may be vulgar or obscene, it may be 
pornographic or it may have been proscribed, but beyond the compass of this discretion 
there is no power in the Superintendent to withhold a book from a securtty prisoner 
on any other ground. Suitability has reference not to the number but must be judged 
by the contents or the material or the topic of discussion in the book. 

Under the Bombay Conditions of Detention Order, 1951, there is no general 
power of regulation of the privileges of a detenu in the sense of withdrawal, curtail- 
ment or abridgment thereof given to the Superintendent except by way of punish- 
ment for a breach of duty imposed by the Order. Therefore, where a complaint is 
nade by a detenu whose conditions of detention are regulated by the Order, that 
complaint must be decided by reference to the- provisions of the several clauses 
of the Order and not by reference to any other implied power in the Superintendent. 


Tue facts are stated in the judgment. 


George Fernandes and A. B. Bardhan, in person. 
D. B. Padhye, Assistant Government Pleader, for the respondents. 


ABHYANKAR J. Though these two petitions under art. 226 of the Constitu- 
tion have been wrongly registered ag Criminal Applications, and in one of 
them (Criminal Application No. 48 of 1963) it is also shown in brackets that 
they are in the matter of Aabeas corpus, this is entirely incorrect. The peti- 
tions ought to have been registered as Special Civil Applications under art. 
226 of the Constitution under which provision they have been made by the 
respective petitioners. They have been dealt with accordingly. 

The petitioner in Criminal Application No. 43 of 1963 is Shri George Fer- 
nandes, at present detained in the Nagpur Central Prison. Shri A. B. Bardhan 
has also been detained in the Nagpur Central Prison. It is from that prison 
that these two petitions have been forwarded to this Court through the Superin- 
tendent of the Jail. 

Shri Fernandes was detained under an order of detention dated April 4, 
1963, passed by the Commissioner of Police, Greater Bombay, under r. 30 of 
the Defence of India Rules and was lodged in the Nasik Road Central Prison, 
_ Nasik. Thereafter he was removed to Arthur Road Prison, Bombay, and since 

July 1, 1963, Shri Fernandes has been transferred to Nagpur Central Prison 
and continues to be there except for a short period from August 4 to 10, 1963, 
when he was lodged in the Delhi Central Prison, New Delhi, in connection with 
his application for leave to appeal before the Supreme Court. 

Shri Bardhan has been detained on the basis of an order dated November 7, 
1962, initially passed about his detention. Thereafter there was a fresh order 
of detention passed by the District Magistrate, Nagpur, on November 11, 1962, 
under r. 30 of the Defence of India Rules and the petitioner Shri Bardhan has 


& Decided, October 1, 1963. Special Civil Applications Nos. 442 and 448 of 1963. 
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been detained in the Nagpur Central Prison since November 7, 1962. He was 
released by an order of this Court on August 29, 1963, but was immediately 
rearrested on the same date and has been detained under orders of the State 
Government from that date in the prison at Nagpur. : 

The common question that has been raised by the two petitioners in these cases 
is that they are governed by the Bombay Conditions of Detention Order, 1951, 
which has been made applicable in the case of detenus detained under the De- 
fence of India Rules, by an order under notification No. S.B. IIT/DOR. 1162- 
TII, dated November 9, 1962, published in the Maharashtra Government Gazette 
dated November 15, 1962. The Notification is to the effect that the Govern- 
ment of Maharashtra was pleased to determine in exercise of its powers under sub- 
xv. (4) of r. 30 of the Defence of India Rules, 1962, that the conditions as to 
maintenance, discipline and the punishment of offences and breaches of disci- 
pline, governing persons ordered to be detained in any place in the State of 
Maharashtra, shall be the same as those contained in the Bombay Conditions of 
Detention Order, 1951. It is on account of this Notification that each of the 
petitioners claims that he has been denied certain privileges granted to the 
detenus under the provisions of cl. 16 of the said Bombay Conditions of Deten- 
tion Order, 1951. The grievance of the petitioners is that under the said 
provision a detenu is entitled to receive books subject only to the condition 
that any such book may be refused by the Superintendent (i.e. respondent No. 
2 in each of these petitions) if in his opinion such a book is not suitable, but 
this ruk is not being followed by respondent No. 2 who is Superintendent of 
the Nagpur Central Prison, and instead he has arbitrarily fixed the number 
of books to be made available to each petitioner at one time at twelve, of which 
ten may be non-religious books and two may be religious books. The peti- 
tioners’ contention is that there is no justification for so restricting the number 
of the books to be made available to either of them. 

Shri Fernandes has alleged that he is an active and prominent trade union 
worker and member of the Socialist Party of India and a member of its National 
Committee. As a full time social, political and trade union worker he con- 
stantly needs to, and in fact does, study books on multifarious social, political, 
economie and trade union subjects. He also contemplated writing of articles 
and notes on the topics mentioned above. For this purpose he has received 
from his personal source number of books on those topics. While he was in 
Nasik Read Central Prison the Superintendent of that prison had refused only 
a few of those books as in his opinion such books were not suitable; they were 
placed in a sealed parcel and accompanied the prisoner from that place to his 
present place of detention. The rest of the books were handed over to the 
‘petitioner in the Nasik Road Prison, in the Arthur Road Prison, Bombay, as 
also in the Delhi Central Prison. The number of such books was stated to be 
about fifty-eight. This figure was stated by the petitioner during his arguments. 
When the petitioner Shri Fernandes was transferred to Nagpur Central Pri- 
son, respondent No. 2 refused to hand over all the books to the petitioner. The 
petitioner was informed by respondent No, 2 that he might have only six books 
at a time and no more. The petitioner pointed out that in other prisons he was 
allowed to keep all his books and that he required most of them for reference 
in the course of his study. Respondent No. 2 declined and intimated that his 
decision was final since in his opinion more than six books amounted to build- 
ing up a library. Subsequently the petitioner Shri Fernandes was told by 
respondent No. 2 that he was prepared to permit use of twelve books at a time 
instead of six as originally fixed. Thus, at the time the petition was made the 
maximum number of books that were made available to the petitioner was twelve, 
and this intimation was given to Shri Fernandes on September 11, 1963, when he 
was summoned by respondent No. 2 to his office and orally informed that the 
Government had ordered that the petitioner shall be permitted to have in his 
Capea at a time not more than two religious and ten non-religious books of 
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The petitioner Shri Bardhan has stated that he is an active and prominent 
trade unionist and a prominent member of the Communist Party of India, 
and a member of the State Secretariat of the Maharashtra Committee of the 
Communist Party. As a full time social, political, and trade union worker, 
he constantly needs to, and in fact does, study books on multifarious social, 
political, economic and trade union subjects and during the period of his de- 
tention he contemplated writing articles and notes on these topics and for this 
purpose he received from his personal source number of books on those topics 
and is in need of many more books from his own sources. His complaint is 
similar to that of Shri Fernandes that respondent No. 2 has refused to hand 
over all the books required by him on the ground that he could have only six . 
books at a time and no more. Shri Bardhan had pointed out to respondent 
No. 2 that the facility was always being enjoyed by him during his earlier 
detention, and it is a tradition in this country that several books have been writ- 
ten by detenus in the past. Subsequently Shri Bardhan was told by respon- 
dent No. 2 that he was prepared to permit the petitioner twelve books at a 
time instead of six as offered earlier. 

Both the petitioners, therefore, urge that the restriction put by respondent 
No. 2 is unreasonable and an infringement of their right. The action of res. 
pondent No. 2 is arbitrary as all the detenus in other prisons are allowed to 
possess books of their own without restriction as to number. They further 
referred to rules 1360 and 1357 of the rules in the Jail Manual, Bombay, and 
also provisions of the Bombay Conditions of Detention Order, 1951, and point- 
ed out that the restriction put on the number of books to be supplied, by res- 
pandent No. 2 is unwarranted by the rules and not justifiable. They have, 
therefore, come up to this Court for a proper direction to respondents in the 
matter of supply of books. 

To each of these petitions the State of Maharashtra and the Superintendent 
of the Nagpur Central Prison, Nagpur, are impleaded as parties. Respondent 
No. 2 alone, however, has filed a return in each of these cases. The learned 
Assistant Government Pleader appearing for both the respondents has not been 
able to give any reason as to why respondent No. 1 has not chosen to file a re- 
turn. The normal rules of pleading will, therefore. he applicable and except 
on points of law, all the allegations made by the petitioners will be deemed to 
have been accepted by respondent No. 1. In particular, we would like to 
point out that Shri Fernandes has made a specific allegation in para. 4 of his 
petition that he has been allowed facility of having unrestricted number of 
books subject to their suitability in all the three other prisons, namely, Nasik 
Road Central Prison, Arthur Road Prison and Delhi Central Prison, wherein 
he was detained, and there was no restriction put on the number of books that 
he had in those prisons. This allegation has not been, denied by respondent 
No. 1, and we must decide on the footing that this allegation is uncontroverted 
and is based on faétual data. 

Respondent No. 2 has filed his return on September 26, 1963. After refer. 
ring to the Government Notification of November 9, 1962, by which the Bombay 
Conditions of Detention Order, 1951, was made applicable to detenus detained 
under the Defence of India Rules respondent No. 2 has reproduced rr. 12, 15 
and 16 as well as r. 19 of the Bombay Conditions of Detention Order. Res- 
pondent No. 2 has also referred to Maharashtra Prison (Discipline) Rules, 1963, 
framed by the State of Maharashtra, in exercise of the powers conferred under 
s. 59 of the Prisons Act of 1894. These have been published in the Maharashtra 
Government Gazette, Part IVA, of August 29, 1963, and have come into 
force from September 1, 1963. Respondent No. 2 apparently relies on sub-r. (4) 
of r. 19 of the Rules framed under s. 59. According to respondent No. 2 a 
detenue has no right conferred on him under the Bombay Conditions of Deten- 
tion Order in respect of receiving supply of books and other periodicals, nor is 
it a privilege. Respondent No. 2, therefore, disputes the right of the petitioners 
to challenge the regulation of supply of books by respondent No. 2. It is also 
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contended that as Superintendent of the Prison respondent No. 2 in his dis- 
eretion has refused to hand over all the books to the petitioners, that the peti- 
tioner is not entitled to receive any books as and when he demands or as and 
when they are received, and that it is within the absolute discretion of the 
Superintendent to regulate supply of books at any one point of time. In the 
return in reply to the petition filed by Shri Fernandes, there is no averment 
by respondent No. 2 justifying the restriction on the number of books to be 
supplied under r. 12 of Bombay Conditions of Detention Order, 1951: but in 
the return filed in reply to the rule nist in the case of the petition filed by 
Shri Bardhan respondent No. 2 has averred as follows in para. 6 of his return :— 

“ I may further mention that under paragraph 12 of the’ Bombay Conditions of 
Detention Order, 1951, the Superintendent or Jailor or any other person directed by 
the Superintendent has to effect a search not only of the person of the security prisoner 
but also of all his effects which are with him, and, therefore, the Superintendent is 
justified in regulating the supply of books.” 

The question that has been canvassed before us on either side involves consi- 
deration of the rules known as Bombay Conditions of Detention Order, 1951, 
which have been adopted pro tanto as rules governing the conditions as to main- 
tenance, discipline and punishment of offences for breach of discipline, governing 
detention under the Defence of India Rules. Both under the Defence of India 
r. 80(4) and s. 4 of the Preventive Detention Act appropriate Government has 
been empowered to make rules as to conditions governing the maintenanee, disci- 
pline, and punishment for offences of breach of discipline, governing persons 
ordered to be detained. These rules are statutory rules made in exercise of the 
powers under the statute and have the force of law. A bare perusal of the rules 
called ‘‘The Bombay Conditions of Detention Order, 1951” shows elaborate * 


provisions on several matters which must necessarily be considered in laying ` 


down the conditions under which a prisoner has to be detained. The detenus 
are classified into Class I and Class II. Rule 6 provides for accommodation of 
a detenu who is to be kept in a cell or an association ward. The detenus are to 
be allowed to communicate with each other subject to certain control by the 
Superintendent or the Commissioner. Then elaborate rules have been made as 
to clothing, ete. viz. a detenu may be allowed to use his own clothes and bedding 
etc. Where a detenu is not able to provide his own clothing, rules prescribe 
the number and the kind of clothes which have to be provided to the detenu, 
both male and female. Rule 9 prescribes the diet for both classes of detenus 
and additional diet that is to be given to class I security prisoners. Rule 10 
prescribes the extent of funds which may be made available to the security 
prisoner from his private resources, both for class I and class II detenus. 
Rule 11 permits tasks being assigned to the security prisoners by the Superin- 
tendent or the Commissioner, as the case may be, but with due regard to their 
health, physical and mental capacity, for which they are to be paid remunera- 
tion for labour. Then follows r. 12, which is in the following terms:— 

“Security prisoners and the rooms, wards or cells in which they are accommodated 
shall be searched not less than once a week, but may be searched oftener or at any 
time if the Commissioner or the Superintendent considers it necessary. A security pri- 
soner shall also be searched immediately after admission and thereafter before and after 
every interview with any person other than a police officer. Special precautions shall 
be taken to make the searches thorough and the fact tHat the search has been made shall 
be noted in the report book of the officer making the search. The search shall be made 
by a Jailor, Deputy Jailor, Jail Guard or such other officer as may be authorised in 
this behalf by the Commissioner or the Superintendent.” 

As regards interviews very elaborate provisions have been made in all the thir- 
teen sub-clauses of r. 13. Special provisions have been made in r. 14 for police 
interview, photographs and finger prints. Then follow rules 15 and 16 regard- 
ing supply of newspapers and books which are as follows :— 

“15. Security prisoners may be allowed to read books and periodicals which are 
available in the library, if any, attached to the place of detention. 
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16. (i) Class I security prisoners may be allowed at Government expenses one weekly 
newspaper for every 20, and one daily newspaper for every 15 security prisoners, out 
of the list of newspapers considered suitable for convicts of class I and class IL Class II 
security prisoners may be allowed one such weekly newspaper for every 40, and one 
such daily newspaper for every 20 security prisoners. Both Class I and Class II security 
prisoners may be allowed, at their cost, any other weekly or daily newspapers included 
in the said list; provided that if any security prisoner wants any newspaper not in- 
cluded in the said list, he shall obtain the orders of Government through the Com- 
missioner or the Superintendent, as the case may be. 

(ii) Books (including periodicals not treated as newspapers) may be received by the 
security prisoners through the post subject to the condition that the postal article con- 
taining the books shall first be opened by the Commissioner or the Superintendent, as 
the case may be, or any person appointed by him in this behalf, and the delivery of such 
book to the security prisoner shall be refused by the Commissioner or the Superintendent, 
as the case may be, if in his opinion it is not suitable.” 

Rule 17 provides for correspondence and censorship of correspondence. A 
special r. 17A seems to have been inserted to ensure as to communications to 
detenus from Members of Parliament or Legislatures of the States that these 
should be unfettered and unrestricted to a certain extent. Under r. 18 the Com- 
missioner or the Superintendent is entitled to forward without delay through 
the Inspector General of Prisons any representation which the security pri- 
soner may make to the Government, and under sub-cl. (it) of that rule all the 
petitions from security prisoners addressed to Courts are to be transmitted 
with the utmost expedition. 

Rule 19 deals with the discipline and punishment for breaches of discipline 
and is in the following terms :— 

“Security prisoners shall, for the purposes of discipline and punishment for breaches 
of discipline, be subject, as if they were convicted criminal prisoners, to the provisions 
of the Prisons Act, 1894 (Act IX of 1894), and the rules in the Bombay Jail Manual in so 
far as they are not inconsistent with these conditions or any special orders passed by a 
competent authority in this behalf.” 

Then rules as to medical attendance, furniture to be supplied, the toilet articles 
to which the detenu may be entitled, smoking and tobacco, facilities for games, 
lights for reading, laundry arrangements, locking arrangements, conveyance ar- 
rangements for class I and class II prisoners while going from one prison to 
another or on release are adequately provided for most of the matters required 
io be dealt with under these heads. Rule 30 requires all the particulars relating 
to security prisoners to be entered in a separate register with serial numbers, 
and returns and statistics have to be submitted on the lines of the Jail returns. 

These provisions which have been noticed in some detail above would indi- 
cate one patent fact viz. that even in case of a person in whose case it has been 
found necessary for the Government or the prescribed authority to pass order 
of detention and place him in detention, the detenu has to be allowed several 
facilities for which detailed provisions have been made in the rules as indicated 
above. The contention of respondent No. 2 that what was being given to the 
detenu under the provisions of the Bombay Conditions of Detention Order is 
a concession and noi as a matter of right cannot be accepted if it means that 
the privilege can be withdrawn or the detenu is to be denied the right except 
in accordance with the manner provided in the conditions themselves. It is 
undoubtedly true that under r. 19 of these rules security prisoners are governed 
by the provisions of the Prisons Act, 1894, and the rules in the Bombay Jail 
Manual in the matter of discipline and punishment for breach of discipline. 
It is also true that under s. 45(7) of the Prisons Act, 1894, in addition to several 
prison. offences enumerated in els. (2) to (16) of s. 45, rules may be made in 
exercise of the powers under s. 59 adding to the list of such prison offences. 
This power has been exercised by the State Government and by the notification 
issued by the Government on August 29, 1963, certain offences have been added 
to this list in r. 19. Similarly, under r. 13 a duty is east on a prisoner to ob- 
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serve certain rules of conduct enumerated under several sub-clauses of r. 13, 
and a note added under that clause shows that all privileges such as interviews, 
letters and facilities for reading shall be contingent on the good behaviour of 
the prisoner in the prison and the Superintendent may withdraw or postpone 
privileges of an individual prisoner for unsatisfactory conduct. 

But, in our opinion, the right to withdraw a privilege or any of the privileges 
is not an arbitrary right, nor has the Superintendent an unrestricted power 
to curtail any of the privileges on the ground that thereby the Superintendent 
is regulating the privilege. We do not find any such general power of regula- 
tion of privileges in the sense of withdrawal, curtailment or abridgment of the 
privileges being given to the Superintendent except by way of punishment for 
a breach of duty imposed on detenu by the Rules. Therefore, where a complaint 
is made by a detenu whose conditions of detention are regulated by the Bombay 
Conditions of Detention Order, 1951, that complaint will have to be decided 
with reference to the provisions of the several clauses of the Bombay Conditions 
of Detention Order, 1951, and not by reference to any other implied power in 
the Superintendent which has not been shown to exist anywhere outside the 
provisions of the Bombay Conditions of Detention Order, 1951. 

In these petitions we are principally concerned with the privilege of having 
his own books by a detenu. Specific provision has been made regarding books 
in cL (#) of r. 16, and under that clause books including periodicals not treat- 
ed as newspapers may be received by the security prisoner through post, sub- 
ject to the conditions that the postal article containing the books shall first be 
opened by the Superintendent or any person appointed by him in this behalf, 
and the delivery of such books to the security prisoner shall be refused if in 
his opinion it is not ‘‘suitable.’’ It has not been stated in the return that in 
the case of either of these petitioners neither of them was entitled to any books 
because the books were not received by post. We cannot, therefore, counten- 
ance any such suggestion because it is accepted on both sides that where books 
are being made available for use of the detenus, whether being delivered by 
relations or friends to the Superintendent for the benefit of the detenu or re- 
ceived through postal agency addressed to the detenu, the Superintendent has 
a right to decide whether a particular book is or is not ‘‘suitable.’’ Thus on 
a fair reading of the clause it appears to us that the only ground on which a 
book may be withheld from a detenu is on the decision of the Superintendent 
that it is unsuitable. It is true that the discretion to decide the suitability of 
the book or publication is vested in the Superintendent. But as far as we can 
see, that discretion will have to operate within a well-defined field. The book 
may be unsuitable considering the material or the contents of the book which 
may be objectionable, because it preaches violence, it may be vulgar or obscene, 
it may be pornographic, or it may have been proscribed, but beyond the com- 
pass of this discretion we do not find any power in the Superintendent to with- 
hold a book from the detenu on any other ground. 

However, in the instant case it is seriously urged on behalf of respondent 
No. 2 that the power to restrict the number of books vests in respondent No. 2 
not only under sub-cl. (t) of r. 16 of the Rules but because of the responsibility 
that is vested in respondent No. 2 under r. 12 regarding searches. 

We have quoted above the full text of r. 12 and under that rule a Super- 
intendent is required to search the rooms, wards or cells where a security pri- 
soner is lodged, at least once a week or oftener if he thinks necessary. Res- 
pondent No. 2 is also empowered to search the prisoner and the cell after he is 
admitted and thereafter at such intervals as respondent No. 2 may consider 
necessary. The fact of such a search may also be communicated in a separate 
report book, but we do not see. how this power of making a search either of 
the room or the ward or cell where the detenu. is lodged, in any way implies 
the power not to release for the use of the detenu a book which is not unsuit- 
able and yet which according to respondent No. 2 should not be made avail- 
able because it exceeded a certain number. What has been done in the instant 
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case by respondent No. 2 is that he has devised a rule that every detenu shall 
be entitled to get and have in his possession at any one time not more than 
ten non-religious and two religious books. Perhaps this must have been the 
decision of respondent No. 1 and not of respondent No. 2, as it appears from 
the correspondence. Be that as it may, the responsibility has been taken by 
respondent No. 2 of communicating to the detenu that he shall not be allowed 
more than twelve books at a time. The question is whether there is any justi- 
fication or legal basis for respondent No. 2 restricting the number of books in 
this manner. Several possibilities were canvassed before us as to restriction 
which would-serve the alleged purpose of security or facility of search required 
to be made under r. 12 by respondent No. 2. It is not the case of respondent 
No. 2 that the number of books to be made available is restricted by reference 
to their volume, weight, printed materiai or any other referable data. It is 
difficult to see why twelve heavy volumes are permissible to be made available 
either on one subject or on variety of subjects but not fifty thinly printed 
books which together may be less weighty than twelve volumes which might 
be permitted. One could have understood if the restriction would have beeu 
with respect to the contents or the material of the books, in which case the 
withholding of the books could be justified on the ground of suitability, but 
that is not the ground on which return justifies fixing the number of books to 
be made available to the detenu. 

In this connection it is remarkable to note that Superintendents of other 
prisons such as Nasik Road Central Prison, Arthur Road Prison in Bombay, 
the Central Prison at Delhi, did not find any difficulty in allowing Mr. Fer- 
nandes to have all the books he had with him other than those which they con- 
sidered unsuitable, and we are told that the number was as large as 58 at a 
time. This fact was certainly within’ the knowledge of respondent No. 1, but 
respondent No. 1 not having chosen to file any return, they have not denied 
this fact. We must, therefore, accept that whereas in other prisons’ their 
Superintendents did not find any difficulty in allowing a detenu to have as 
many as 58 books for use at a time, respondent No. 2 finds some undisclosed 
difficulty in allowing books beyond twelve in number, and therefore he has 
chosen. so to regulate the number of books which a detenu should have while 
under his custody. We have repeatedly asked the counsel for the respondents 
what possible justification could there be for this difference in treatment. 
Surely, it could not be said that conditions which have been statutorily fixed 
relating to facilities to security prisoners should vary from prison to prison 
or from prisoner to prisoner, according as the detenu happens to be under one 
Superintendent or another. That will only mean that the operation of this 
rule will depend on how the Superintendent could choose to regulate this pri- 
vilege of the detenu under cl. 16((#). We cannot possibly hold that there is 
any such right in respondent No. 2 to regulate the detenu’s privilege under 
cl. 16(%) in the manner he has chosen to do. 

If at all there is any difficulty about restricting the number of books on 
security grounds, nothing would have been easier than to make a provision for 
the same in r, 12, but we are not at all satisfied that the requirement of r. 12 
or the responsibility of respondent No. 2 to comply with r. 12 had anything 
to do with the restriction on the number of books which he has placed in the 
instant cases. There is no such restriction as far as we can see as to the num- 
ber of clothes which the prisoner’ will have under r. 8. Apparently, there is 
no such restriction as to the quantum of smoking, outfit or tobacco that a de- 
tenu may be supplied of course at his own cost; nor the number and kind of 
games which are permissible or the laundry arrangements. Thus, where pro- 
vision has been made to make possible a normal living of a detenu while under 
detention without a violent break from tbe usual mode and standard of living 
to which. he is used especially in these elementary matters, we fail to see any 
rational justification for restricting the number of books. Hach of the peti- 
tioners has alleged that during the period of enforced idleness he has taken to 
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study of topics of his liking and wants to prepare notes or to write articles. 
If a person is required to study any particular problem, surely it is difficult 
to predicate in advance what material he would need for references. It is 
quite true that even a student or a research worker does not use all the books 
simultaneously, but it is equally true that he must have facility of having re- 
ference to any book that he may need. By restricting the number of books 
which are available what is denied to the detenu is the facility of reference 
which can be justified only by pointing out to a specific rule and not by a specious 
claim of regularising of the privilege put forward by respondent No. 2. In our 
opinion, the power to regulate is restricted, as we have already observed, to 
determining the suitability of the books for which a certain amount of dis- 
eretion is permitted. We do not see any power in respondent No. 2 otherwise 
to regulate or restrict or to put limit on the number of books that may be made 
available to a detenu. It is to be remembered that all the books are being sup- 
plied to the detenu either at his own cost or through his friends and relations. 
So the prison administration is not required to spend anything at all for the 
books. The only privilege that has been claimed and that is given under 
r. 16(#) is of having the books delivered to the detenu if they are lodged with 
the prison officials concerned either through post or, as in this case, brought 
by his friends. 

In this connection we may notice that r. 17A makes a special reference to 
detenus who are Members of Parliament or Legislatures of States. It is com- 
mon knowledge that Members of Legislatures are bound to receive a variety of 
books, publications and reports from all sources, including the Government 
Printing Press and Director of Publications. It could hardly be contended 
that in ease of even such detenus the Superintendent will be able to enforce 
his blanket order of restricting the supply of books to the number of twelve. 
It may also be noticed that under r. 13(27), detenus who are in business or 
profession have been granted a privilege of some special interviews. It is not 
difficult to imagine that businessmen who are in detention or professional men 
who are in detention may be required to make good use of their time by having 
recourse to a variety of books, the number of which cannot be possibly restricted. 
When the rules themselves anticipate and make provision for special facilities 
in cases where detenus are businessmen or candidates for election or profes- 
sional men or members of Legislatures, it is difficult to hold that the rule re- 
garding supply of books could imply a power in the Superintendent to restrict 
it by number irrespective of the merit of the book. In our opinion, there is 
no such power and the action of respondent No. 2 and respondent No. 1 if the 
former acted under the orders of respondent No. 1, is also in excess of the rules 
as they stand. We do not see any justification for withholding any book on 
the ground that it has exceeded a certain maximum number. We fail to see 
how the 13th book becomes unsuitable merely because it is the 18th book. Suit- 
ability has reference not to the number as contended by the learned counsel 
for the respondents, but must be judged by the contents or the material or the 
topie of discussion in that book. As we have indicated, the suitability is with 
reference to the merit of the book and not because it adds to the number of 
the books already supplied to the prisoner. 

The petitioners particularly drew our attention to two rules in the Bombay 
Jail Manual, namely, r. 1357 and r. 1360 regarding the use of the jail library. 
These rules are as follows: . 

“1357. A convicted prisoner shall be permitted to have in his possession at a time 
not more than 2 religious books and ten non-religious books of his own. Provided that 
the non-religious books are not in the opinion of the Superintendent vulgar, obscene or 
of an objectionable nature or are not proscribed by Government. Those desiring to pro- 
secute higher studies may possess any number of text books with the permission of the 
Superintendent. The prisoner may also have a book from the library of the Prison.” 

“1360. An undertrial prisoner shall also be permitted to purchase at his own ex- 
pense or to obtain from private sources as many books as he likes for his use: Pro- 
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vided that no such book is in the opinion of the Superintendent, vulgar, obscene or of 
an objectionable nature or is proscribed by Government.” 

A perusal of the above rules shows that even a convicted prisoner is permitted 
to have in his possession at a time not more than two religious and ten non- 
religious books, subject to the condition. that non-religious books are not in the 
opinion of the Superintendent vulgar, obscene or of an objectionable nature 
or proseribed by Government. But that very rule permits a convicted person 
desiring to prosecute higher studies, to possess any number of text books with 
the permission of the Superintendent. As regards undertrial prisoners there 
is absolutely no restriction as to the number of books and an undertrial pri- 
soner may be permitted to purchase books and have them in his possession. The 
only condition that could be imposed by the Superintendent is that the books 
should not be vulgar, obscene or of an objectionable nature or proscribed by 
Government. By reference to these rules the petitioners contend that they 
are in a position at the worst similar to that of undertrial prisoners and they 
cannot be equated to convicted prisoners at all. We find substantial force in 
this contention raised on behalf of the petitioners. 

It must be remembered that the order of detention puts restriction on the 
liberty of the petitioners with regard to their movements and opportunity of 
contact with the outside world or even their relations, and for the purposes of 
securing the objectives of r. 30 of the Defence of India Rules they have been 
detained in prison; but the petitioners have not been deprived of their other 
liberties such as liberty of thinking, or their food habits, or their right to take 
proper exercise to keep fit. We believe, the right to inform themselves or to 
ed themselves by an intellectual pursuit such as reading is also not fetter- 

the mere fact of detention under r. 30 of the Defence of India Rules. 
The ay limit that is put by cl. 16 (ii) of the Bombay Conditions of Detention 
Order, 1951, is regarding the suitability of the books which, as far as we can 
see, must be judged by the Superintendent by reasonable exercise of his dis- 
eretion in the matter; but beyond that neither of the respondents can pre- 
determine’ by a blanket order the number of books irrespective of their kind or 
material and restrict the petitioners in the matter of possession of books by 
mere reference to number. There is considerable force in the contention’ of 
the petitioners that during this period of enforced idleness the only manner in 
which they can profitably occupy themselves is by pursuit of study, know- 
ledge and learning. For this purpose they need books on a large variety of 
subjects. The petitioners have also alleged-that they are undertaking serious 
study of certain problems for which they need to collect statistical data and 
other information. We find it difficult, therefore, to hold that this facility 
which the petitioners demand under the rules can be reasonably denied to them 
by, the respondents by recourse either to cl. 12 or to cl. 16 of the Bombay Con- 
ditions of Detention Order, 1951. 

Of all the restraints on liberty of a civilised citizen, that on opportunity to 
knowledge, learning and pursuit: of happiness is the most irksome and least to 
be justified. Improvement of mind, thought and knowledge is the eternal pro- 
cess and could not be reasonably thwarted but for exceptional and just circum- 
stances. Power of detention cannot be equated to a power of regimentation 
of personal life, thoughts and habits. It would require very strong evidence 
of legislative mandate before any such claim can be countenanced in a prison 
official in this country. We are not at all satisfied that the Bombay Conditions 
of Detention Order, 1951, grants any such power to the respondents as is claim- 
ed in this case. 

Even in prison there is a rule of law and the conduct and life of those in 
detention is governed by the rules. Both the prison official as well as the 
person under restraint are equally bound by those rules. The rules_(in this 
case the Bombay Conditions gf Detention Order, 1951) create rights as well 
as obligations for both. In our judgment, the petitioners had a right which 
was enforceable under r. 16 of the Bombay Conditions of Detention: Order, 
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1951, and if there is violation of that right or privilege otherwise than per- 
mitted by the Order, they could come to this Court for relief. 

It is well known that books of undoubted erndition and universal praise have 
been written in prison cells. We find it difficult, therefore, to uphold the right. 
of the respondents to deny to the petitioners what, as far as one can see, has never 
been denied to anyone, provided the bouks are not objectionable on the ground 
of their preaching either philosophy of violence or being obscene or otherwise 
objectionable or containing proscribed material. What has impressed us most 
is the utter failure of the respondents to put forth any rational excuse in res- 
tricting the number of books to be supplied, to the figure 12. Respondent 
No. 2 does not say in his return that the privilege has been abused or that he 
had found it difficult to do his duty under r. 12 regarding security by search 
of the person or the cell or prison because certain number of books may be in 
the possession of the prisoner. It would have been an entirely different matter 
if the respondents could satisfactorily establish that the privilege was abused 
in any way. So long as there is no such ground to complain, we cannot up- 
hold the right claimed by the respondents to restrict the number of books to 
be supplied to a detenu under the Bombay Conditions of Detention Order, 1951. 

-Thus, on a consideration of all the aspects we have come to the conclusion 
that the order or action of respondent No. 2 in restricting the number of books 
to be supplied (except on the ground of their suitability) is not justified and 
cannot be upheld. We, therefore, direct the respondents not to withhold books 
which may be supplied to the petitioners except on the ground that a parti- 
cular book is unsuitable within the meaning of cl. 16(#) of the Bombay Con- 
ditions of Detention Order, 1951. Unless the Conditions of Detention Order 
itself restricts the number of books that may be made available to the security 
prisoner, it is not permissible for the Superintendent or respondent No. 1 to 
restrict their number except on the ground permissible under cl. 16 (1). 

The result is that we allow the petition in each case and direct respondent 
No. 2 not to put any restriction on the number of books that may be supplied 
to each of the petitioners unless a particular book is determined to be unsuit- 
able by the authority. Each of the petitioners will be entitled to costs of his 
petition. ee a 

eee Petitions allowed. 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Gokhale. 
SMT. JOSEPHINE MATHEW CONCESSIO 


Vv. 
SOWR LANGDYA KINI.* 

Bombay Tenancy and Agricultural Lands Act (Bom, LXVII of 1948), Sec. 25—Intima- 
tion to tenant under s. 25(2) whether must state that landlord had intended to ter- 
minate tenancy—Construction of statute—History of legislation whether to be relied 
upon in arriving at meaning of provision of statute. 

The words “to that effect” in s. 25(2) of the Bombay Tenancy and Agricultural 
Lands Act, 1948, mean “to the effect that the tenant has failed to pay rent.” There- 
fore, it is sufficient if the intimation given to the tenant under s. 25(2) of the Act 

' only refers to his failure to pay the rent and it is not obligatory on the landlord to 
state in the intimation that he intended to or had decided to terminate the tenancy. 
Dhundira} Govind Vinod v. Ambaji Ramdas Patil; referred to. 

The history of legislation cannot be relied upon to give a meaning to the words of 

a statute which they do not properly bear. 


Tue facts appear in the judgment. 
* Decided, February 20, 1964. Special Civi} of 1958, decided by Chainani Actg. C.J.. and 
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1 (1958) Special Civil Application No. 2558 Sym aet 
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G. X. Vaidya, for the petitioners. 

M. A. Rane and D. M. Rane, for opponent No. 1. 

R. B. Kotwal, Government Pleader, as per High Court’s order dated 
January 29, 1964. 


Cuamani ©. J. The petitioners are the owners of five lands, which are held 
by opponent No. 1, hereinafter referred to as the opponent, as a tenant. The 
petitioners made an application to the Mamlatdar for obtaining possession of 
the lands on the ground that the opponent had not paid rent for four years 
1956-57 to 1959-60. The Mamlatdar appears to have found that the opponent 
had not paid the rent due from him. He, however, did not accept the peti- 
tioner’s evidence that intimations required by sub-s. (2) of s. 25 had been 
given. He, therefore, held that the petitioners were not entitled to possession 
of the lands and accordingly dismissed their application. The petitioners 
appealed to the Deputy Collector, but the appeal was dismissed. Thereafter 
the petitioners applied in revision to the Revenue Tribunal. The Revenue 
Tribunal took the view that under sub-s. (2) of s. 25 the intimation must not 
only be in regard to the default in the payment of rent, but also that if the rent 
was not paid the tenancy would be terminated. It was urged before the Tri- 
bunal that such intimations need not refer to the termination of the tenancy 
and that demand of rent only is sufficient. The Revenue Tribunal did not 
accept this contention and dismissed the application filed by the petitioners on 
the ground that the petitioners had not informed the opponent that if he did 
not pay the rent which was due his tenancy would be terminated. Thereafter 
the petitioners filed the present special civil application. 

The first question, which arises for determination in this application, is whe- 
ther the intimation, which a landlord has to give to his tenant under sub-s. (2) 
of s. 25 of the Tenancy Act, in order that the provisions of sub-s. (Z) of this 
section may not be attracted, should refer only to the default in the payment 
of rent or whether it should also contain an expression of the intention or deci- 
sion of the landlord to terminate the tenancy. 

Sub-section (J) of s. 14 of the Act enables a landlord to terminate the ten- 
ancy of his tenant on the ground of non-payment of rent by giving three 
mouths’ notice in writing informing the tenant of his decision to terminate the 
tenancy and the ground “for such termination. The tenancy will, however, not 
be terminated if within the period of three months the tenant remedies the 
breach and pays the arrears of rent. Sub-section (7) of s. 25 states that where 
any tenancy of any land held by any tenant is terminated for non-payment of 
rent and the landlord files any proceeding to eject the tenant, the Mamlatdar 
shall call upon the tenant to tender to the landlord the rent in arrears together 
with the cost of the proceeding within three months from the date of order, 
and if the tenant complies with such order, the Mamlatdar shall, in lien of 
making an order for ejectment, pass an order directing that the tenancy had 
not been terminated and thereupon the tenant shall hold the land as if the 
tenancy had not been terminated. There is a proviso to this sub-section, 
with which we are not concerned. Under this sub-section the Mamlat- 
dar is required to give the tenant three months’ time to pay the rent in 
arrears together with the costs of'the proceeding and if the tenant does so, the 
tenant will be relieved from forfeiture and he will continue to hold the land 
as a tenant. Sub-section (2) of this section states that nothing in this section, 
shall apply to any tenant whose tenancy is terminated for non-payment of rent 
if he has failed for any three years to pay rent and the landlord has given inti- 
mation to the tenant to that effect within a period of three months on each de- 
fault. Analysing this sub-section, what it says is that nothing in this s. 25 
shall apply to any tenant, whose tenancy is terminated for non-payment of rent, 

(1) if he (the tenant) has failed for any three years to pay rent, and 

(2) if the landlord has given intimation to the tenant to that effect within 
the period of three months of each default. 
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Both the conditions. (1) and (2) must be satisfied before the tenant can lose 
his right of relief against forfeiture. In the context it is clear that the words 
“to that effect’’ in (2) have reference to the condition (1), that is, to the 
tenant’s having failed to pay rent. The intimation may, therefore, only be 
that the tenant has failed to pay rent. The object of requiring the landlord 
to give an intimation probably is that each default should be brought to the 
notice of the tenant so that if he does not wish to lose the right to relief against 
forfeiture given to him by sub-s. (1), he may not commit similar defaults in 
future years. From this point of view it is not necessary that the tenant. 
should also be told that the landlord had decided to terminate the tenancy. 
Moreover, a tenant cannot be refused relief against forfeiture unless he has 
committed defaults in at least three different years. No useful purpose will, 
therefore, be served by formally terminating the tenancy after each default. 
We do not also find anything in sub-s. (2) which makes it obligatory on a land- 
lord to state in the intimation that he intended to or had decided to terminate 
the tenancy. 

The view taken by the Revenue Tribunal in this case is based on its earlier 
decision in Revision Applications Nos. 675, 676 and 677 of 1962. We have 
seen the judgment of the Revenue Tribunal in those applications. The main 
reason given by the Tribunal in support of its view is that ‘‘having regard.to 
the history of the introduction of the principle of relief against termination of 
tenancy for non-payment of rent in section 25 of the Tenancy Act’’ it appeared 
“that the intimation to be given must relate not only to the default in the pay- 
ment of rent but also to the intention of the landlord to terminate the tenancy 
in case the default was not made good.’’ The words ‘‘and the landlord has 
given. intimation to the tenant to that effect within a period of three months of 
each default’’ were,added in sub-s. (2) of s. 25 in 1955. This provision appears 
to have been made so that a tenant should not be deprived of relief against 
forfeiture unless after his attention has been drawn to each of the first two 
defaults, he again commits another default. The history of legislation does 
not, therefore, warrant the inference, which has been drawn by the Revenue 
Tribunal. In any case, the history of legislation cannot be relied upon to give 
a meaning to the words, which they do not properly bear. To give effect to 
the view taken by the Revenue Tribunal, it will also be necessary to add in 
sub-s. (2) words which ate not there. 

In our opinion, therefore, the view taken by the Revenue Tribunal is not 
correct. The words ‘‘to that effect’’ in sub-s. (2) of s. 25 mean ‘‘to the effect 
that the tenant has failed to pay the rent.’’ Consequently, it is sufficient if the 
intimation given to the tenant only refers to his failure to pay the rent. The 
view, which we are taking in this case, is in accordance with the view taken in 
1958 in Dkundiraj Govind Vinod v. Ambaji Ramdas Patil.1 In that case it 
was observed: \ ; 

“The words ‘to that effect’ in our opinion should be read with the words ‘if he has 
failed... to pay any rent’ and mean ‘to the effect that the tenant has failed to pay the 
rent of that year’.”’ ú 

We, therefore, set aside the order made by the Revenue Tribunal and re- 
mand the matter to the Revenue Tribunal for hearing the revision application 
filed by the petitioners on merits and thereafter disposing of it in accordance 
with law. It will be open to the petitioners to urge before the Revenue Tri- 
- bunal that the findings recorded by the Mamlatdar and the Deputy Collector, 
that no intimations about non-payment of rent had been given to the opponent, 
are erroneous. We may add that even if the petitioners are found not to be 
entitled to possession of the lands, it will be necessary to make an order direct- 
ing the tenant to pay the arrears of rent as required by sub-s. (J) of s. 25. 
The Revenue Tribunal may pass appropriate orders in the matter. No order 
as to costs. f Order set aside. 


‘1 (1958) Special Civil Application No. 2558 Shelat J., on November 15, 1958 (Unrep.). 
of 1958, decided by Chainani Actg. C.J. and 
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CRIMINAL REFERENCE. 
[NAGPUR BENCH] 


Before Mr. Justice Paranjpe. . 
THE STATE OF MAHARASHTRA v. MESSRS. 
SYNDICATE TRANSPORT COMPANY PRIVATE LTD.* 

Indian Penal Code (Act XLV of 1860), Secs. 2, 11, 403, 406, 420—General Clauses Act 
(X of 1897), Sec, 3(42)—Whether company indictable for criminal acts or omissions 
of its directors or agents or servants involving mens rea—Liabtlity of company for 
criminal action how to be determined. 


A compariy cannot be indictable for offences which can only be committed by a 
human individual, like treason, murder, bigamy, perjury, rape etc. or for offences 
punishable with imprisonment or corporal punishment. Barring these exceptions, 
a corporate body is indictable for criminal acts or omissions of its direc- 
tors, or authorised agents or servants, whether they involve mens rea or not, pro~ 
vided they have acted or have purported to act under authority of the corporate 
body or in pursuance of the aims or objects of the corporate body. The ques- 
tion whether a corporate body should or should not be liable for criminal action 
resulting from the acts of some individual must depend on the nature of the 
offence disclosed by the allegations in the complaint or in the charge-sheet, the 
relative position of the officer or agent vis-a-vis the corporate body and the other 
relevant facts and circumstances which could show that the corporate body, as 
guch, meant or intended to commit that act. Each case will have necessarily to 

» depend on its own facts which will have to be considered by the magistrate or 
judge before deciding whether to proceed against a corporate body or not. 

Anath Bandhu v, Corporation of Calcutta, Punjab National Bank v. Bunder 
Inspr. K. Port Trust Sunil Chandra Banerji v. Krishna Chandra Nath’ Director 
of Public Prosecutions v. Kent and Sussex Contractors, Ld.‘ Rex v. I. C. R. 
Haulage, Ld." Kartick Chandra v. Harsha Mukhi Das’ and Darbari Lal v. Dharam 
Wati" referred to. 


The facts appear in the judgment. 


G. R. Mudholkar, Additional Government Pleader, for State. 
B. B. Raikar, with N. L. Verma, for opponent No. 7. 

V. G. Hardas, for complainant-opponent No. 2. 

V. B. Mandpe, for opponent No. 1. 

B. L. Gupte, for opponent No. 3.. 


PARANJPE J. This criminal reference raises an important question of law 
regarding the liability of a corporate body for indictment on a criminal charge 
involving the question of mens rea. 

Opponent No. 1, Messrs. Syndicate Transport Company (Private) Limited, 
is & company ineorporated under the Indian Companies Act (Act No. VII of 
1913), with its registered office at Nagpur. I shall refer to it as the Company 
hereafter. Opponent No. 3, Chintaman, is the Managing Director of the com- 
pany, while opponents Nos. 4, 5, 6, 7 and 8 are its ordinary directors. Opponent 
No. 9 Manohar is an ordinary shareholder of the company. This Manohar 
wrote a letter to the complainant Khemka Motors (opponent No. 2) to request 
for an advance of Rs. 11,000 to the company for the purchase of a diesel engine. 
The letter also stated that the diesel engine, when purchased, would be fitted 
to the company’s bus No. BY Y-610, and that bus would then be transferred in 


*Decided, September 26, 1963. Criminal 4 [1944] 1 KB. 146. 


Reference No. 20 of 1963. 5 [1944] 1 K.B. 551. 
1 [1952] A.I.R. Cal. 759. 6 [1943] ALR. Cal. 345, F.B. 
2 [1921] A.LR, Sind 142. 7 [1957] AI.R. All. 541, F.B. 


3 [1949] 2 Cal. 293. 
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the name of the complainant and would be run by the Company on a hire pur- 
chase agreement till the satisfaction of the advance of Rs. 11,000. Accordingly, 
the complainant agreed to advance Rs. 11,000 and paid that amount in cash 
to the shareholder Manohar. After obtaining the amount, a diesel engine was 
purchased but it'was fitted to another bus of the Company and the bus No. 
BYY-610 was not transferred to the complainant. On these facts, the com- 
plainant prosecuted the Company, its Managing Director, its other directors 
and the shareholder Manohar for alleged offences under ss. 420 and 406 or 403 
of the Indian Penal Code. The trial Magistrate passed a separate order dis- 
charging the directors and framed charges under s. 420, Indian Penal Code, 
against the Company, its Managing Director Chintaman, another director Hari- 
narayan and the shareholder Manohar. The Company went up in revision to 
the Sessions Court, Nagpur, with a request to quash the proceedings against it. 
Accepting this submission, the Extra Additional Sessions Judge, Nagpur, has 
reported the case to this Court with a recommendation to quash the charge fram- 
ed by the trial Magistrate against the Company. 

The learned Extra Additional Sessions Judge was of the view that a cor- 
porate body acts only through its agents or servants and the mers rea of such 
agents or servants cannot be attributed to the Company. He also remarked 
that it would not be possible to sentence a Company to imprisonment and a 
charge under s. 420, Indian Penal Code, could not be sustained against the 
Company because it was mandatorily punishable with imprisonment. The 
learned Additional Government Pleader for the State and Messrs. Mandpe and 
B. L. Gupta for the Company and the director Harinarayan supported the re- 
ference. Mr. V. G. Hardas, advocate for the complainant-Company, opposéd ms 
reference. 

While opposing the reference, Mr. Hardas submitted that under s. 2 of the 
Indian Penal Code every person shall be liable for punishment under the Code 
and under s. 11 bid, a corporate body like a company is included in the defini- 
tion of a ‘‘person” and, therefore, a-corporate body, like any other person, 
ought to be indictable for any offence punishable under the Code. Messrs. 
Mudholkar and Mandpe contended, on the other hand, that though a corporate 
body was included in the definition of a ‘‘person’’ there were certain offences 
which could be committed only by an individual human being and a corporate 
body could not, therefore, be capable of committing such offences. They fur- 
ther urged that certain offences had to ba punished only with imprisonment and 
it would not be possible to impose a punishment of imprisonment on corporate 
bodies. According to them, a corporate body could act only through some 
authorized agent or servant and it would not be possible or permissible to. attri- 
bute the guilty intention of the said agent or servant to the conipany so as to 
make the company liable for the offence. They, therefore, urged that the de- 
finition of a ‘‘person’’ would have to be read as being subject to the qualifying 
clause ‘‘unless there is anything repugnant in the subject or context’’ and cor- 
porate bodies will have to be held to be immune from prosecutions for offences 
falling within the categories mentioned above. Both these’ submissions would 
require careful consideration. 

Sections 2 and 11 of the Indian Penal Code are in the following words :— 

“S, 2. Every person shall be liable to punishment under this Code and not other- 
wise for every act or omission contrary to the provisions thereof, of which he shall be 
guilty within India.” 

“S. 11. The word ‘person’ includes any Company or Association, or body of per- 
sons, whether incorporated or not.” 

A plain reading of these two sections together would show that a company or 
a corporate body shall be liable for indictment for all kinds of offences. It is 
not disputed that there are several offences which could be committed only by an 
individual human being, for instance, murder, treason, bigamy, rape, perjury 
ete. A company which does not act by or for itself but acts through some 
agent or servant would obviously not be capable of commission of the aforesaid 
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offences and would, therefore, not be liable for indictment for such offences. 
‘Again, there are certain other offences which necessarily entail the consequences 
of corporal punishment or imprisonment. A body corporate or a company 
cannot be subjected to such corporal punishment or imprisonment. Prosecut- 
ing a company for such offences would only result in the Court ‘‘stultifying 
itself by embarking on a trial in which, if a verdict of guilty is returned, no 
effective order by way of sentence can be made’’. That will mean that the 
broad definition of a ‘‘person’’ which includes a corporate body will have to 
be read as being subject to some kind of limitations. 

The definition of a person in s. 11 of the Indian Penal Code is more or less 
on par with the definition of that word given in s. 3(42) of the (Central) 
General Clauses Act, 1897, which is in the following words: 

“3, (42) ‘person’ shall include any company or association .or body of individuals, 
whether incorporated or not;” 
However, that and the other definitions given in s. 3 of the (Central) General 
Clauses Act are governed by the qualifying clause in the main s. 3 ‘‘unless 
there is anything repugnant in the subject or context” but such a qualifying 
clause is not appended to the definitions given in the Indian Penal Code. Even 
so, it would be seen from the analogy of the reasoning in Kartick Chandra v. 
Harsha Mukhi Dasi and Derbart Lal v. Dharam Wati? that the clause ‘‘unless 
there is anything repugnant in the subject or context’’ must always be under- 
stood to exist in the context of the definitions given in the Indian Penal Code 
also. Mr. Hardas could not show any authority to the contrary which would 
exclude the application of the qualifying clause ‘‘unless there ig anything re- 
pugnant in the subject or context’’. Indeed, he accepted such a qualification 
while conceding that a corporate body cannot be indicted for offences like trea- 
son, murder, bigamy, perjury, rape etc. which can be committed only by human 
individuals or for offences which are compulsorily punishable with imprison- 
ment. It would, therefore, have to be held that despite the generality of the 
definition of a ‘‘person’’ given in s. 11 of the Indian Penal Code, a corporate 
body or a company shall not be indictable for offences which can .be committed 
only by a human individual or for offences which must be punished with impri- 
sonment, The offence of cheating under s. 420, Indian Penal Code ‘‘shall be 
punished with imprisonment’’ and even Mr. Hardas accepted the position that 
a company cannot be prosecuted for that offence, mandatorily involving a punish- 
ment of imprisonment. He, therefore, conceded that the reference will have 
to be accepted so far as the charge of cheating under s. 420, Indian Penal Code, 
was concerned, 

Mr. Hardas, however, submitted that barring offence which could only be 
committed by an individual or which mandatorily entailed punishments of 
imprisonment, a company or a corporate body was indictable for all other 
offences involving mens rea on the basis that the mens rea of the authorized 
agents or servants, whd purported to act for it could be attributed to the 
company. According to him, the complainant was also prosecuting the com- 
pany for the alleged offences of criminal breach of trust or dishonest misap- 
propriation of property under ss. 406 and 403 of the Indian Penal Code, in the 
alternative, and these offences did not prescribe a compulsory punishment of 
imprisonment fand, therefore, the Magistrate ought to be directed to proceed 
against the Company under those sections in the alternative. Mr. Mandpe for 
the Company was contending, on the other hand, that though these offences did 
not necessarily involve a punishment of imprisonment, the mens rea of the 
agents or servants cannot be attributed to the company and it was not permis- 
sible to prosecute a company or a corporate body for any offences involving 
mens rea. 

The learned advocates for the parties stated at the bar that there were only 
three rulings of Indian Courts on this point. In support of his contention 


1 [1943] A.LR. Cal. 345, F.B. 2 [1957] A.LR. All. 541, F.B. 
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that the Company could be prosecuted for the offences committed by its servants, 
Mr. Hardas relied on Anath Bandhu v. Corporation of Caleutta®. In that 
case, a limited company was prosecuted for breach of s. 407 of the Calcutta 
Municipal Act, which was committed by the proprietor of the Company and the 
proprietor was convicted for that offence. The learned Judge who decided 
the case repelled the contention that the limited company could not be indicted 
for that offence. He held that if a sentence of fine were to be passed, action 
could be taken under ss. 386 and 388 of the Criminal Procedure Code for re- 
covering the fine from the company. That case did not involve any mens rea 
and the decision did not consider the question whether the mens rea of the 
servants or agents of the company could be attributed to the company. Conse- 
quently, that ruling ‘was of no help to Mr. Hardas in support of his contention 
that mens rea of the company’s servants or agents could be attributed to the 
company. Mr. Mandpe relied on Punjab National Bank v. Bunder Inspr. K. 
Port Trust+. That was a case relating to the infringement of some bye-laws 
of the Karachi Port Trust. It was held in that case that it was only in a limit- 
ed class of cases that a company can commit an offence and these must be 
eases in which mens rea is not essential and must be cases in which it is possible 
for the Court to pass a sentence of fine only. This case, no doubt, supports the 
view-point of the company’s advocate but the discussion in that judgment is’ 
not very detailed. Mr. Mandpe then relied on Sunil Chandra Banerji v. Krishna 
Chandra Nath®. That was a case against the manager of a bank for offences 
under ss. 420, 406 and 403 and the following cryptic remark was made there- 
in (p. 295): K 

“| /This fact may render the bank civilly Hable, but I cannot see how it can be 
said that these proceedings are against the bank itself. I do not see how a bank can be 
charged with cheating. The bank is a person, but it is a juridical person and not an 
actual person. The bank is such that it cannot be said to have the mens rea requisite 
for the offence of cheating. The bank, as such, cannot be punished for cheating be- 
cause it has no physical body.” 
In that decision also the question was not considered at any length. Thus, 
the three Indian decisions cited above are of little help for the decision of the 
question at issue. The learned advocates for the parties stated at the bar 
that there was no other reported Indian decision on this point. They wanted 
to rely on English cases in support of their respective view-points. I would 
consider those cases at some length. 

Mr. Hardas was relying on Director of Public Prosecutions v. Kent and 
Sussex Contractors, Ld.© which had held that a limited company could be 
convicted of offences under the Defence (General) Regulations, 1939. In thar 
ease, Officials of that company had made use of a document which was false in 
material particulars, and statements, which the manager knew to be false in 
material particulars, were made. In this case, Viscount Caldecote ©. J. made 
the following observations (p. 149): i 

“ ..He has not disputed the abstract proposition that a company can have know- 
ledge and can form an intention to do an act. A company cannot be found guilty of 
certain criminal offences, such ag treason or other offences for which it is provided that 
death or-imprisonment is the only punishment, but there are a r of criminal 
offences of which a company can be convicted... Under the Defenc® (General) Re- 
gulations, 1939, it is common for offences to be created in which certain ingredients are 
required to be found and the present edse seems to me to fall within that category. 
...the real point which we have to decide, which is, I repeat, whether a company is 
capable of an act of will or of a state of mind, so as to be able to form an intention 
to deceive or to have knowledge of the truth or falsity of a statement. 

...The offences created by the regulation are those, of doing something with in- 
tent to deceive or of making a statement known to be false in a material particular. 


3 [1952] ALR. Cal. 759. 5 [1949] 2 Cal. 293. 
4 [1921] A.LR. Sind 142. 0 [1944] 1 K.B. 148. 
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There was ample evidence, on the facts as stated in the special case, that the company, 
by the only people who could act or speak or think for it had done both these things, 
and I can see nothing in any of the authorities to which we have been referred which 
requires us to say that a company is incapable of being found guilty of the offences 
with which the respondent company was charged”. 

In his judgment in that same case Macnaghten J. made the following ob- 
servations (p. 156) : ae 

“.,.It is true that a corporation can only have knowledge and form an intention 
through its human agents, but circumstances may be such that the knowledge and 
intention of the agent must be imputed to the body corporate.... If the responsible 
agent of a company, acting within the scope of his authority, puts forward on its behalf 
a document which he knows to be false and by which he intends to deceive, I apprehend 
that, according to the authorities that my Lord has cited, his knowledge and intention 
must be imputed to the company.” 

It has to be remembered that this ruling related to a case where offences 
were created under a regulation having the effect of a statute. That decision 
supported the view of Mr. Hardas that under certain circumstances the guilty 
intention of the director or authorised agent of the company may be attribut- 
‘ed to the company to make it indictable, but that ruling does not purport to 
lay down generally, as Mr. Hardas wanted to say, that in every case the 
mens rea of the directors would be attributable to the company. 


Mr. Hardas was then relying on certain other English cases in support of 
his sview that a company would be indictable for the acts of its agents and 
directoFs. Mr. Mandpe, on the other hand, was relying on some other English 
eases in which indictments for offences involving mens rca were quashed. I 
do not think it necessary to discuss those cases'at any length because they 
have been fully considered in the latest English ruling on the point, which 
I would mention in the next paragraph. Suffice it to say that in the cases 
relied on by Mr. Hardas either the question of mens rea was not involved or 
the statute under which the prosecutions were launched had made corporate 
bodies vicariously liable for the acts of its servants and agents. In the case 
relied on by Mr. Mandpe the Judge had not advanced any reasons of his own 
for quashing the indictment. 


The matter had come up for consideration before the Kings Bench Divi- 
sion again in Res v. I. C. R. Haulage, Id.’ Jn that case, a company was 
being prosecuted for a common law conspiracy to defraud. It was conceded 
by the counsel for the company that a limited company can be indicated for 
some criminal offences and it was conceded by the counsel for the Crown 
that there were some criminal offences for which a limited company cannot 
be indicted. As Stable J. remarked therein (p. 554): 

“|..The controversy centred roumd the question where and on what principle the 
line must be drawn and on which side of the line an indictment such as the present 
one falls. Counsel for the company contended that the true principle was that an indict- 
ment against a limited company for any offence involving as an essential ingredient 
‘mens rea’ in the restricted sense of a dishonest or criminal mind, must be bad for the 
reason that a company, not being a natural person, cannot have a mind honest or 
dtherwise, and that, consequently, though in certain circumstances it is civilly liable 
for the fraud of its officers, agents or servants, it is immune from criminal process. 
Counsel for the Crown contended that a limited company, like any other entity re- 
cognized by the law, can as a general rule be indicted for its criminal acts which from 
the very necessity of the case must be performed by human agency and which in 
given circumstances become the acts of the company, and that for this purpose there 
was no distinction between an intention or other function of the mind and any other 
form of activity.” 


7 [194] 1 K.B. 551. 
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Upon those rival contentions, Stable J. made the following observations 

. 554) :— 

(p e offences for which a limited company cannot be indicted are, it was argued, 
exceptions to the general rule arising from the limitations which must inevitably attach 
to an artificial entity, such as a company. Included in these exceptions are the cases in 
which, from its very nature, the offence cannot be committed by a corporation, as, for ex- 
ample, perjury, an offence which cannot be vicariously committed, or bigamy, an offence 
which a limited company, not being a natural person, cannot commit vicariously or other- 
wise. A further exception, but for a different reason, comprises offences of which murder 
is an example, where the only punishment the court can impose is corporal, the basis on 
which this exception rests being that the court will not stultify itself by embarking on 
a trial in which, if a verdict of guilty is returned, no effective order by way of sentence 
can be made, In our judgment these contentions of the Crown are substantially sound, 
and the existence of these exceptions, and it may be that there are others, is by no 
means inconsistent with the general rule.” 

Stable J. then went on to consider‘several authorities which were cited at the 
bar. After quoting the views of Lord Celdecote C. J. and Lord Macnaghten J. 
in Director of Public Prosecutions v. Kent and Sussex Contractors, Ld., which 
I have quoted above, the final decision was given in the following words 

. 559) :— 

(p a E both the decision in that case and the reasoning on which it rests, we agree. 

In our judgment, both on principle and in accordance with the balance of authority, 
the present indictment was properly laid against the company, and the learned com- 
missioner rightly refused to quash. We are not deciding that in every case where an 
agent of a limited company acting in its business commits a crime the company~is auto- 
matically to be held criminally responsible. Our decision only goes to the invalidity 
of the indictment on the face of it, an objection which is taken before any evidence is 
led and irrespective of the facts of the particular case. Where in any particular case 
there is evidence to go to a jury that the criminal act of an agent, including his state 
of mind, intention, knowledge or belief is the act of the company, and, in cases where 
the presiding judge so rules, whether the jury are satisfied that it has been proved, must 
depend on the nature of the charge, the relative position of the officer or agent, and other 
relevant facts and circumstances of the case. It was because we were satisfied on the 
hearing of this appeal that the facts proved were. amply sufficient to justify a finding 
that the acts of the managing director were the acts of the company, and the fraud of 
that person was the fraud of the company, that we upheld the conviction against the 
company, and, indeed, on the appeal to this court no argument was advanced that the 
facts proved would not warrant a conviction of the company assuming that the convic- 
tion of the managing director was upheld and that the indictment was good in law.” 

In this connection, the remarks in Halsbury’s Laws of England in para. 521 
on pp. 281 and 282 of Tenth Vol, 3rd edn. (Simonds Ed.) 1955, were referred 
to in the Court of the Extra Additional Sessions Judge, but he does not seem to 
have considered them. Those remarks are as follows: 

“A corporation aggregate cannot be guilty of any offences (such as bigamy or perjury) 
which by their very nature can only be committed by natural persons; nor can a cor- 
poration aggregate be found guilty of a crime where the only punishment is death or 
imprisonment. 

Apart from these exceptions, a corporation may be guilty both of statutory and of 
common law offences even though the latter involve mens rea; and in the constructiof 
of any enactments relating to an offence punishable on indictment or on summary convic- 
tion, the expression ‘person’ includes a body corporate unless the contrary intention 
appears. A corporation can only commit crimes by or through its agents, some of 
whom must themselves be responsible for the crime. It is a question of fact in each 
particular case whether the criminal act of its agent is the act of the corporation, and 
whether the agent’s state of mind, intention, knowledge or belief can be imputed to 
the corporation. It depends on the nature of the charge, the position of the officer or. 
agent relative to the corporation and the other relevant facts and circumstances of the 
case.” 
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r a views on this point are expressed in Russel on Crime, 11th edn., Vol. 
, 1958. 

A perusal of the decision in Rez v. I. C. R. Haulage, Ld. would show how 
the law on the point has been undergoing a change in England. Section 2 of 
the Interpretation Act, 1889 (52 & 58 Vict. ce. 63) was in the following terms :— 

“In the construction of every enactment relating to an offence, punishable on indict- 
ment, the expression person shall, unless a contrary intention appears, include a body 
corporate,” f 
Despite that provision which made bodies corporate, like any other person or 
individual, liable for an indictment, corporations were ordinarily not indicted 
for any serious offences or offences involving mens rea. Corporations were pro. 
secuted only in cases involving breaches of bye-laws or rules or entailing minor 
sentences of fines. Later on, they were indicted under statutes which made 
corporations vicariously liable for the acts committed by their agents or direc. 
tors. That was when corporations were far and few between. The society, 
however, was developing and the ideas of corporate activities were taking root, 
In order to cope up with the changing circumstances new laws permitting the 
formation of corporations of different kinds were passed. Knowing that the 
law will not pursue a corporate body for the criminal acts of its servants or 
directors, unscrupulous persons began to prey upon individuals in the society, 
in a manner which was not intended by the legislations that had given birth to 
such corporate bodies. That necessitated a change in the outlook towards cor- 
porate bodies, so far as their criminal liability was concerned. On page 104 in 
Vob. I of Russell on Crime, 1958 edn., the reason for the change in our attitude 
towards corporate bodies has been lucidly stated in the following words :— 


“It would seem that the common law rule affords a good guide as to the intention 
of a statute. The modern tendéncy of the courts however has been towards widening 
the scope within which criminal proceedings can be brought against institutions which 
have become so prominent a feature of every day affairs, and the point is being reached 
where what is called for is a comprehensive statement of principles formulated to meet 
the needs of modern life in granting the fullest possible protection of criminal law to 
persons exposed to the action of the many powerful associations which surround them. 
At common law, corporations are now indictable for nuisance and breaches of public 
duty, whether existing by the common law or created by statute, and whether the 
breach of duty is by misfeasance or non-feasance. Corporations are often indicted for 
non-repair or illegal obstruction of highways, and it would seem that a corporation 
aggregate is indictable for defamatory libel.” : 

Thereafter the author has mentioned recent decisions which have widened the 
scope of criminal proceedings against the corporate bodies culminating in the 
latest decision in Rex v. I. C. R. Haulage, Ld., cited supra. 


In our country also, corporate bodies were initially indictable for minor 
breaches of rules or bye-laws or for offences involving petty fines only. In 
recent times, the ideas of corporate activities have taken root and several legis- 
lations permitting the formation of corporate bodies have been passed. Numer- 
ous corporate bodies have come into existence. These corporate bodies include 
various public and private limited companies also. These corporate bodies neces- 
sarily act through the human agency of their directors or officers and authorised 
agents. They reap all the advantages flowing from the acts of their directors, 
servants or authorized agents and there seems to be no reason to exempt them 
from liability for crimes committed by their agents or servants while purporting 
to act for or on behalf of the corporate bodies. The ordinary citizen is now 
very much exposed to the activities of persons acting, in the name of corporate 
bodies, to his detriment. Even in our country now, in the words of Russell 
quoted above, 

5 “ the point is being reached where what is called for is a comprehensive state- 
ment of principles formulated to meet the needs of modern life in granting the fullest 
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possible protection of criminal law to persons exposed to the action of the many power- 
ful associations which surround them”. 

In my view, therefore, ‘‘the scope within which criminal proceedings can be 
brought against institutions which has become so prominent a feature of every- 
day affairs’ ought to be widened so as to make corporate bodies indictable for 
offences flowing from the acts or omissions of their human agents.‘ Ordinarily, 
a corporate body like a company acts through its managing director or board of 
directors or authorized agents or servants and the criminal act or omission of 
an agent including his state of mind, intention, knowledge or belief ought to be 
treated as the act or omission including the state of mind, intention, knowledge 
or belief of the company. I do not mean or intend to suggest that in every case 
where an agent of a limited company acting in its business commits a crime, the 
company is automatically to be held criminally responsible. As adumbrated, a 
company cannot be indictable for offences like bigamy, perjury, rape ete. which 
ean only be committed by a human individual or for offences punishable with 
imprisonment or corporal punishment. Barring these exceptions, a corporate 
body ought to be indictable for criminal acts or omissions of its directors, or 
authorized agents or servants, whether they involve mens rea or not, provided 
they have acted or have purported to act under authority of the corporate body 
or in pursuance of the aims or objects of the corporate body. The question 
whether a corporate body should or should not be liable for criminal action re- 
sulting from the acts of some individual must depend on the nature of the 
offence disclosed by the allegations in the complaint or in the charge-sheet, the 
relative position of the officer or agent vis-a-vis the corporate body and the 
other relevant facts and circumstances which could show that the corpofate 
body, as such, meant or intended to commit that act. Hach case will have neces- 
sarily to depend on its own facts which will have to be considered by the Magis- 
trate or Judge before deciding whether to proceed against a corporate body or 
not. 

I would next consider the claim of Mr. Hardas that the Magistrate should be 
directed to proceed against the company with respect to the charges of criminal 
breach of trust and criminal misappropriation under ss. 406 and 403 of the 
Indian Penal Code in the alternative. The fact that the Magistrate did not take 
cognizance under those sections virtually amounted to a discharge of the Com- 
pany thereunder. The complainant had not challenged that implied discharge 
by filing a revision against the order of the Magistrate omitting to take cogni- 
zance of these offences. No reason was shown by Mr. Hardas why or how that 
question could now be agitated for the first time while hearing this argument. 

Even if the argument could be considered, the merits of the allegations in the 
complaint would not warrant any direction to the Magistrate to proceed against 
the Company under ss. 406 and 403, Indian Penal Code in the alternative. The 
complaint did not allege that the managing director or board of directors had 
made the dishonest representation or had received the monies or had authorised 
the shareholder Manohar to make such a representation ar to receive the amount. 
On the contrary, the allegations in the complaint only showed that the alleged 
dishonest representation and the alleged receipt of the amount was by a mere 
shareholder who was only a stranger so far as the administration of the Company 
was concerned. There was no warrant in the allegations in the complaint for 
the claim of Mr. Hardas that Manohar was acting on the authority given to him 
by the managing director. There was also nothing to show that the board of 
directors had passed any resolution authorising Manohar to make such a dis- 
honest representation or to receive the amount. The allegations in the com- 
plaint clearly indicated that the shareholder Manohar purported to act on his 
own, but in the name of the Company. Under these circumstances, the alleged 
false or dishonest representation-or the alleged dishonest misappropriation by 
Manohar could not be attributed to the Company even though the Company 
may have reaped the benefit of the use of the diesel engine fitted to its other 
bus. Consequently, it would not be possible to uphold the contention of Mr. 
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Hardas that the Magistrate should be directed to proceed, against the Company 
with the alternative charges under ss. 406 and 403 of the Indian Penal Code. 
I am, however, making it clear that the above expressions of opinion on facts 
are for the purposes of this order with xegard to the Company only and the 
trial Magistrate will be at liberty to arrive at his own conclusions or findings 
of fact as may be found on the evidence adduced before him. 

In the result, the reference is accepted. The charge framed against 
accused No. 1 Messrs. Syndicate Transport Company (Private) Limited is 
quashed. The record be sent back to the Magistrate for proceeding with the 
trial in accordance with law. 

Reference accepted, 


SUPREME COURT. 


Present: The Honwble Mr. B. P. Sinha, Chief Justice, Mr. Justice J. C. Shah and 
Mr. Justice N. Rajagopala Ayyangar. 


VASUDEV GOPALKRISHNA TAMBWEKAR 
v. 
THE BOARD OF LIQUIDATORS, HAPPY HOME COOPERATIVE 
HOUSING SOCIETY LTD.* 
Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 28— 
, Exclusive jurisdiction of Court of Small Causes when arises—Jurisdiction of ordi- 
* nary Courts whether displaced by defendant merely setting up plea that he is a 
tenant of disputed premises. 


Under s. 28 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, the exclusive jurisdiction of the Court of Small Causes arises only if the person 
invoking the jurisdiction of the Court alleges that the other party is a tenant or a 
landlord and the question is one which is referred to in s. 28. Where the person 
so invoking does not set up the claim that the other party is a tenant or a landlord 
the defendant is not entitled to displace the jurisdiction of the ordinary Court by 
an allegation that he stands in that relation qua the other and on that ground the Court 
has no jurisdiction to try the suit or proceeding or an application. There is nothing 
in the judgment of the Supreme Court in Babulal v. Nandram,’ which supports the 
view that by merely setting up a plea that he is a tenant in respect of the premises 
in dispute, the jurisdiction of the ordinary Courts to decide a suit, proceeding or 
application would be displaced. 


Tum facts appear in the judgment. 


Dr, W. S. Barlingay, with A. G. Ratnaparkiu, for the appellant. 
B. R. Naik, M. R. Krishna Pillæi and K. R. Choudhuri, for the respondent. 


Smua C. J. This appeal on a certificate granted by the High Court of 
Judicature at Bombay is directed against the judgment and order of a Divi- 
sion Bench of that Court, dated March 12, 1959, reversing those of tbe Judge 
of the Bombay Civil Court, passed in Chamber Summons, in Arbitration case 
No. A.B.N./C. H.O. -2310/88 of 1954-55. 

It is necessary to state the following facts in order to bring out the points in 
controversy between the parties. The Happy Home Cooperative Housing 
Society Ltd.—hereinafter referred to as the Society—was registered in 
February 1949. It obtained a lease of a piece of land measuring about 12 
thousand sq. yards, situate at Nehru Road, Vile Parle (East), Bombay. The 
Society divided this land into 17 plots to be allotted to each one of its members 
for building purposes. A member was under the obligation of payment of 


"Decided, May 10, 1963. Civil Appeal 1 [1958] ALR. 8.C. 677, s.c. 60 Bom. L.R. 
954. 
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premium, annual rent of Re. 1, and other incidental charges and to construct 
a house on the plot. The Society advanced loans to the members to enable 
them to construct their houses. The premium in respect of the land and the 
loan advanced, as aforesaid, together with interest, was repayable in monthly 
instalments. Accordingly Plot No. 10, measuring about 676 sq. yds. was allot- 
ted tọ the appellant, and other plots were similarly allotted to other members 
for constructing their respective houses. Through the agency of the Society, 
the appellant constructed a house on his plot. The construction was com- 
pleted and the appellant oceupied the building on or about May 1, 1951. The 
sum of Rs. 25,922 odd was advanced by way of loan, to the appelant. An 
agreement dated March 26, 1952, was entered into between the appelant and 
the Society in respect of the loan aforesaid, and the document was duly regis- 
tered on May 27, 1952. The agreement between the appellant and the Society 
provided that the amount of loan aforesaid advanced to the appellant should 
be repaid in 866 or smaller monthly instalments, and after the entire amount 
of the loan had been repaid, the Society would execute a sub-lease in respect 
of Plot No. 10 in favour of the appellant. It was further stipulated that in 
the event of default in the payment of an instalment, fixed in the agreement, 
the Society had the right to determine the agreement; and thereupon any 
amounts already paid would be forfeited to the Society, and the member was 
to surrender the property and give vacant possession of the premises to the 
Society. It appears that no instalment was paid by the appellant with the re- 
sult that on August 26, 1954, the Society gave notice to him, calling upon him 
to give vacant possession of the premises, but the appellant did not comply 
with the notice. In view of the persistent refusal of the appellant to comply 
with the terms of the agreement, the Society referred the dispute with the ap- 
pellant, under s. 54 of the Bombay Co-operative Societies Act (Bombay Act 
VII of 1925)—-which hereinafter will be referred to as the Act, to the Registrar 
for decision by himself or his nominee, The said dispute was heard and de- 
cided by a Committee of arbitrators, appointed by the Registrar, Co-operative 
Societies, consisting of three gentlemen, (1) a nominee of the Society as plain- 
tiff, (2) a nominee of the appellant, as defendant, and (8) a nominee of the 
Registrar, who was to be the Chairman. The said Committee of arbitration, 
by majority, gave an award in favour of the Society to the effect that the ap- 
pellant do deliver vacant possession of Plot No. 10, alongwith the house, to 
the Society and pay Rs. 150 per month as compensation for unauthorised use 
and occupation of the premises from October 1, 1954, to the date of the deli- 
very of vacant possession. The appellant was also made liable for payment of 
costs of the arbitration proceedings. Thereupon the appellant made a revi- 
sional application to the Bombay Co-operative Tribunal, contending that the 
dispute between the Society and himself was essentially a dispute between 
landlord and tenant regarding the possession of the premises and the recovery 
of rent and that the only Court that had jurisdiction to decide such a contro- 
versy was the Small Causes Court in Greater Bombay, in view of s. 28 of the 
Bombay Rents, Hotel and Lodgmg House Rates Control Act (Bombay Act 
LVII of 1947). After hearing the parties, the Tribunal negatived the con- 
tention raised on behalf of the appellant and dismissed the revisional applica- 
tion. After the award was certified under 's. 59 of the Act, the award was 
filed in the Bombay City Civil Court for execution. Thereupon the appellant 
took out a Chamber Summons against the Society for stay of the execution 
proceedings. The learned Judge who heard the Chamber Summons held that 
the award made by the Arbitrators was without jurisdiction, in view of the 
provisions of s. 28 of the Rent Control Act. Accordingly, the summons was 
made absolute on October 16, 1956. From that order the Society came up in 
appeal to the High Court. The High Court, on a consideration of the terms 
of the agreement aforesaid, of March 26, 1952, and after elaborate arguments 
_ raised by the parties as to the legal effect of that document came to the con- 
clusion that it was only an agreement to lease, binding the Society to grant 


1968.] ` VASUDEV v. BOARD OF LIQUIDATORS (8.c.)—Sinhe C. J. 207 


a sub-lease only after the appellant had fully paid all the instalments due, and 
fulfilled other conditions of the agreement, as stipulated between the parties. 
In that view of the matter, the High Court held that there was no. relation- 
ship of landlord and tenant between the parties. In the result, the learned 
Judges set aside the order under appeal before them, and directed that tl 
, execution of the award be proceeded with in accordance with law, with costs 
to the Society in both the Courts. It is from this judgment and Order that 
this appeal has been brought to this Court, on a certificate being granted by 
the High Court. 

The main question in controversy in this case is whether the Award made 
under the Act, which became a decree of the Civil Court, under the certificate 
of the Registrar, under s. 59, was without jurisdiction, and, therefore, incap- 
able of execution. The answer to this question depends upon the answer to 
the other question whether the appellant was a ‘tenant’ under the Society, by 
virtue of the agreement aforesaid of March 26, 1952. If it is held that the 
agreement aforesaid did not create the relationship of landlord and tenant, but 
that the appellant continued to be the debtor of the Society until all the out- 
standing amount advanced to him in respect of the plot and the structure had 
been liquidated, the Rent Control Act, and s. 28 thereof, will be out of the 
way of the parties. In that case, the proceedings before the Registrar, the 
award of the Arbitrators and the execution proceedings taken out by the 
Society would all be adjudged to be valid and binding upon the parties. 

[His Lordship after considering the terms of the agreement dated March 26, 
1952, proceeded.]} 

It is well-settled that the real nature of a transaction has to be determined 
on a’ proper construction of the document as a whole and not upon any parti- 
cular words used in the document. The agreement construed as a whole 
leaves no manner of doubt that it was an agreement between the appellant and 
the Society to grant a sub-lease of Plot No. 10 only after the appellant had 
fulfilled his part of the agreement, namely, had paid all the outstanding 
amounts due to the Society in respect of the premium on the plot, the amounts 
advanced for. construction of the house and the interest accrued due until the 
entire amount had been liquidated. The sub-lease would have to be executed 
by the Registrar of the Co-operative Societies in token of the consent of the 
Government of Bombay, which was a condition precedent to the validity of 
the sub-lease. The agreement in question, therefore, evidences nothing more 
than an executory contract that on the appellant fulfilling his obligations to 
the Society, including the payment of the entire dues aforesaid, the Society 
would execute the sub-lease in his favour subject to the consent of the Gov- 
ernment of Bombay, who hold the first, mortgage on the entire land, includ- 
ing Plot No. 10. i 

It would thus appear that the entire transaction was that practically a per- 
manent lease had been taken by the Society in respect of the open area, which 
was sub-divided into a number of plots for building purposes. These plots 
were to be allotted to the members of the Society in order to enable them tu 
erect their own residential houses, on the terms that the Society would grant 
to the members such amounts by way of loan as would cover the premium on 
the plot allotted to them and further sum for building a house at a certain 
rate of interest. On the completion of the house, the members would oceupy 
‘the premises and start paying in monthly instalments the dues of the Society 
towards principal and interest until the last instalment will have been paid 
and all the outstanding dues of the Society liquidated. Upon the happening 
of that event, the Society undertook to execute in favour of the members sub- 
leases in respect of their respective plots on which they had built their resi- 
dential houses. As the whole scheme of the Society was financed by the Gov- 
ernment of Bombay, the Government was naturally a necessary party to the 
transaction. In the first instance, the whole plot was mortgaged to the Gov- 
ernment and that mortgage was to subsist until the Government dues had been 
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entirely liquidated. Therefore, it became necessary that the Registrar, as the 
agent of the Government, should be a necessary party to the execution of 
.the sub-leases in favour of the members to whom the several plots had been 
allotted and the houses built on advance made by the Society out of the funds 
made available to it by the Government. 

It has not been contested on behalf of the appellant that he did not pay any 
instalment in respect of the transaction in his favour. He had, therefore, not 
qualified for being granted a lease of Plot No. 10, which had been allotted to 
him, under the building scheme of the Society. Upon his default, there- was 
no option left to the Society but to determine the agreement and to call upon 
him to surrender vacant possession of the property. Hence, though he was 
characterised as a ‘tenant’ under the agreement, it really meant the ‘proposed 
tenant’, It was merely descriptive of the appellant for the sake of conve- 
nience of expression. He would have become a tenant only if he had paid all 
dues, as aforesaid, of the Society and had taken a sub-lease duly executed and 
registered in accordance with the terms of the agreement, referred to above in 
detail. As he failed to do that, the laws laid down in the Act, in order to 
realise the dues of the Society, had to be put into operation. The award was, 
therefore, a perfectly valid award and there was absolutely no justification 
for the plea taken by the appellant that he was a tenant who was governed by 
the provisions of the Rent Control Act (Bombay Act LVII of 1947). 

But the appellant contended that whatever view we may take of the relation 
created by the document, by virtue of s. 28 of Bombay Act LVII of 1947 the 
Committee of arbitrators appointed under the Bombay Co-operative Societies 
Act VII of 1925 had no jurisdiction to adjudicate upon the question whether 
the appellant was a tenant of the premises of the Society, and reliance in that 
behalf was placed upon the judgment of this Court in Babulal v. Ndndram.' 
In considering that argument attention must first be invited to s. 28 of Bombay 
Act LVII of 1947, which, in so far as it is material, provides: 

“(1) Notwithstanding anything contained in any law and notwithstanding that by 
reason of the amount of the claim or for any other reason, the suit or proceeding would 
not, but for this provision, be within its jurisdiction, 

(a) in Greater Bombay, the Court of Small Causes, Bombay, 

(aa) ... 

(b) ... 
shall have jurisdiction to entertain and try any suit or proceedings between a landlord 
and a tenant relating to the recovery of rent or possession of any premises to which any 
of the provisions of this Part apply and to decide any application made under this Act 
and to deal with any claim or question arising out of this Act or any of its provisions 
and subject to the provisions of sub-section (2), no other court shall have jurisdiction 
to entertain any such suit, proceeding or application or to deal with such claim or 
question.” 

It was urged that as before the Committee of arbitrators the Society had 
claimed that the appellant was a tenant of the Society, and relief for possession 
of the premises was claimed on that footing, the arbitrators had no jurisdic- 
tion to grant relief for possession. But there is no warrant for the submission 
that the Society claimed before the arbitrators that the appellant was a tenant 
and on that basis claimed relief for possession. The pleadings before the arbi- 
trators are not included in the record, and on a reasonable reading of the 
award also no such inference can be raised. Before the Committee of arbi- 
trators the Society, had alleged that the appellant had made persistent defaults - 
in repayment of the loan due ‘by him and had claimed a declaration that the 
appellant had ceased to be a member of the Society, and an order for delivery 
of vacant possession of the premises belonging to the Society. It was, it 
appears, not alleged that any relation of landlord and tenant had ever sub- 
sisted between the Society and the appellant and the plea of the appellant that 


1 [1958] A.T.R. S.C. 677, s.c. 60 Bom. L. R. 954. 
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he was a tenant in respect of the premises in dispute could not affect the juris- 
diction of the Committee of arbitrators. No useful purpose will therefore be 
served by entering upon a discussion whether the provisions of s. 28 of Bombay 
Act LVII of 1947 override the provisions of the Bombay Co-operative Societies 
Act VII of 1925, as was suggested at the Bar. f 

Alternatively, it was contended that even if the Society claimed to obtain 
an order for possession on some footing other than the relationship of landlord 
and tenant, when the appellant raised the contention that he was a tenant and 
the relationship of landlord and tenant was put into issue, the Court of Small 
Causes, Bombay, alone was competent to decide that question. Section 28 of 
Bombay Act LVII of 1947 excludes the jurisdiction of all courts other than 
.the Court of Small Causes to try any suit, proceeding or application between 
a landlord and a tenant and to deal with any claims or questions as are re- 
ferred to in the section. Even if it be granted that an arbitrator appointed 
under the Bombay Co-operative Societies Act is a Court,—on this question we 
do not deem it necessary to express any opinion—in order that his jurisdic- 
tion be excluded the proceeding before him must be between landlord and 
tenant, and relating to the recovery of rent or possession of any premises to 
which the provisions of Part II of the Act apply. The exclusive jurisdiction 
of the Court of Small Causes arises only if the person invoking the jurisdic- 
-tion of the Court alleges that the other party is a tenant or a landlord and 
the question is one which is referred to in s. 28. Where the person so in- 
voking does not set up the claim that the other party is a tenant or a land- 
lord the defendant is not entitled to displace the jurisdiction of the ordinary 
Court by an allegation that he stands in that relation qua the other and on 
that ground the Court has no jurisdiction to try the suit or proceeding or an 
application. There is nothing in the judgment of this Court in Babilal’s 
case xvhich supports the view that by merely setting up a plea that he is @ 
tenant in respect of the premises in dispute, the jurisdiciton of the ordinary 
Courts to decide a suit, proceeding or application would be displaced. The 
facts which gave rise to the appeal decided by this Court in Babulal’s 
case may be noticed. The landlord filed in the Court of Small Causes 
a suit in ejectment against the tenant, after terminating the tenancy, and to 
that suit impleaded two persons who the landlord alleged had no right to be 
on the premises. The Court held that those two persons were not lawful sub- 
tenants and had no right to remain in the premises and passed a decree in 
ejectment against the three defendants. The three defendants then com- 
menced an action in the Bombay City Court for a declaration that the first of 
them was a tenant of the landlord, and the other two were lawful sub-tenants 
and were entitled to the protection of Bombay Act LVII of 1947. The City 
Court held that it had jurisdiction to try the suit, but dismissed it on the 
merits, The High Court of Bombay confirmed the decree holding that the 
City Court had no jurisdiction to entertain the suit, but expressed no opinion 
on the merits. This Court affirmed the view of the High Court. The Court 
in that case was considering the true effect of s. 28 of Bombay Act LVII of 
1947 in the light of the averments made by the plaintiffs who alleged that they 
were tenants and the denial by the defendant landlord of the tenancy set up. 
The Court observed (p. 681): 

“,..The suit did not cease to be a suit between a landlord and a tenant merely be- 
cause the defendants denied the claim of the plaintiffs. Whether the plaintiffs were 
the tenants would be a claim or question arising out of the Act or any of its provisions 
which had to be dealt with by the Court trying the suit. On a proper interpretation of 
the provisions of S. 28 the suit contemplated in that section is not only a suit between 
a landlord and tenant in which that relationship is admitted but also a suit in which 
it is claimed that the relationship of a landlord and a tenant within the meaning of the 
Act subsists between the parties.” 

There is nothing in these observations to support the plea that the jurisdic- 
B.L.R.—14. 
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tion of the ordinary Courts to try a suit or proceeding relating to recovery 
of possession of any premises to which Part II of the Act applies is displaced 
as soon as the contesting party raises a plea about the relationship of a laud- 
lord and a tenant. 

In the result the appeal fails and is hereby dismissed with costs. 


Appeal dismissed. 


Present: Mr. Justice A. K. Sarkar, Mr. Justice M. Hidayatullah and Mr. Justice J. C. Shak. 
RAJABHAI ABDUL REHMAN MUNSHI 


v. 
i VASUDEV DHANJIBHAI MODY.* 
Constitution of India, Art. 136—When Supreme Court to exercise jurisdiction under art. 
136—Supreme Court when justified in refusing to exercise such jurisdiction—Leave 
granted under art. 136, under what circumstances revoked, 


Exercise of the jurisdiction of the Supreme Court under art. 136 of the Constitu- 
tion of India ig discretionary: it is exercised sparingly and in exceptional cases, when 
a substantial question of law falls to be determined or where it appears that inter- 
ferencé by the Supreme Court is necessary to remedy serious injustice. A party 
who approaches the Supreme Court invoking the exercise of this overriding discretion 

~ of the Court must come with clean hands. If there appears on his part any attempt 
to overreach or mislead the Court by false or untrue statements or by withholding 
true information which would have a bearing on the question of exercise gf the 
discretion, the Court would be justified in refusing to exercise the discretion or if 
the discretion has been exercised in revoking the leave to appeal granted even at 
the time of hearing of the appeal. 

The duty of an applicant for special leave to the Supreme Court is not discharged 
when he summarises the judgments of the Courts below and claims relief on the 
footing that the findings are correct, when to his knowledge the findings cannot be 
sustained and the findings have been so recorded because the Courts below have 
been misled on account of representations for the making of which he was either 
directly or indirectly responsible. 

Har Narain v. Badri Das’ and S. R. Shetty v. Phirozeshah Nusservanji Colaba- 
walla, referred to. 


Tex facts appear in the judgment. 


J. P. Mehta and Agiz Mushabber Ahmadi, J. B. Dadechanji, O. C. Mathur 
and Ravinder Narain, for the appellant. 
Vithal B. Patel and I. N. &hrof, for the respondent. 


Saan J. For reasons which we will presently set out, special leave to appeal 
against the judgment of the High Court of Bombay granted by this Court 
must be vacated because it had been procured by the appellant without dis- 
closing all the material facts. 

Rajabhai Munshi, who will hereinafter be referred to as ‘the defendant’, is 
since 1935 a tenant of Vasudeo Mody—hereinafter called ‘the plaintiff’—in 
respect of a piece of land situate in the town of Ahmedabad. The rent of the 
land as originally stipulated was Rs. 411 per annum, and it was by mutual 
agreement enhanced to Rs. 851 per annum in 1948. The plaintiff filed suit 
No, 2014 of 1952 against the defendant in the Court of Small Causes exercising 
jurisdiction under s. 28 of the Bombay Rents, Hotel and Lodging House Rates 
(Control) Act, 1947 (Act LVII of 1947) for an order in ejectment against 
the defendant on the plea amongst others that the latter had made default in 

*Decided, May 1, 1963. Civil Appeal desided on March 4, 1963 (8.C,). 


No. 692 of 1962. 2 (1963) Civil Appeal No. 155 of 1963, 
1 (1963) Civil Appeal No. 14 of 1963, decided on April 5, 1963 (S.0.). 
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payment of rent due by him. The defendant contended inter alia that the 
rent stipulated was in excess of the standard rent payable by him . The trial 
Court assessed the standard rent payable by the defendant at Rs. 446 per 
annum and holding that the defendant had not made default in paying rent, 
dismissed the plaintiff’s suit. Against that decree the plaintiff preferred Ap- 
peal No. 450 of 1953 to the District Court at Ahmedabad. On October 1, 1954, 
the defendant deposited in the District Court Rs. 400 to the credit of the plain- 
tiff. The appeal instituted by the plaintiff was not prosecuted, and the amount 
of Rs. 400 deposited to the credit of the plaintiff remained deposited in Court. 

The plaintiff commenced another action (Suit No. 3484 of 1955) against 
the defendant on the plea that the defendant had committed fresh defaults in 
payment of rent. The defendant deposited in Court from time to time between 
November 22, 1955, and January 16, 1957, Rs. 2,126-8-0 towards rent due by 
him and costs of the suit. The learned trial Judge by his order dated Febru- 
ary 26, 1957, held that taking into account Rs. 400 lying to the credit of the 
plaintiff in Appeal No. 450 of 1953 the defendant had deposited in Court 
Rs. 2,526-8-0, and that amount was sufficient to satisfy the arrears of rent due by 
the defendant and also the costs of the suit, and therefore no decree in eject- 
ment could, in view of s. 12(3)(b) of Bombay Act LVII of 1947 be granted. 

In appeal the: Extra Assistant Judge, Ahmedabad, reversed the decree of 
the trial Court. In his view the defendant had failed to deposit the full 
amount of rent due and costs of the suit as required by s. 12(3) (b) and, there- 
fore, a decree in ejectment must issue against the defendant. In making up 
the account of the rent due by the defendant, the learned Judge excluded the 
amount of Rs. 400 deposited in Appeal No. 450 of 1953 on October 1, 1954, 
because the defendant had withdrawn that amount before the suit was dis- 
posed of by the trial Court. Against the decree in ejectment the defendant 
invoked the revisional jurisdiction of the High Court of Judicature at Bombay. 
Before the High Court the advocate for the defendant contended that there 
was no evidence in support of the finding of the appellate Court that the amount 
of Rs. 400 deposited by the defendant in Appeal No. 450 of 1953 stood with- 
drawn by the defendant. The High Court upheld the contention but pro- 
ceeded to dismiss the petition filed by the defendant because the case did not 
fall strictly within s.°12(3)(b) of Bombay Act LVII of 1947 and the Court 
had jurisdiction, having regard to the circumstances and the conduct of the 
tenant, to refuse relief to him, and that the record showed that the defendant 
had by his conduct disentitled himself to discretionary relief. Against the 
order passed by the High Court, a petition for special leave to appeal to this 
Court was granted. 

Section 12(7) of Act LVII of 1947 provides: 


“A landlord shall not be entitled to the recovery of possession of any premises so 
long as the tenant pays, or is ready and willing to pay the amount of the standard rent 
and permitted increases, if any, and observes and performs the other conditions of the 
tenancy, in so far as they are consistent with the provisions of this Act;” 
and sub-s. (3), cl. (6) provides that: 

“In any other case, no decree for eviction shall be passed in any such suit if, on 
the first day of hearing of the suit or on or before such other date as the Court may 
fix, the tenant pays or tenders in Court the standard rent and permitted increases then 
due and thereafter continues to pay or tender in Court regularly such rent and permitted 
increases till the suit is finally decided and also pays costs of the suit as directed by 
the Court.” 

It is common ground that the claim made by the plaintiff falls within the 
description ‘‘In any other case’?’. The High Court assumed that even if the 
tenant has not paid into Court the standard rent and permitted increases due 
cn the first day of hearing of the suit, the Court may still in the exercise of its 
discretion refuse a decree to the landlord in ejectment, provided all the arrears 
of rent and costs of the suit are paid into Court by the tenant at any time be- 
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fore the suit is disposed of. The assumption. so made at once raised a question 
of some nicety as to the true interpretation of s. 12(3) (b). This question may, 
however, fall to be determined only if the conclusion of the High Court that 
the defendant had deposited the rent due and the costs of the suit before the 
date of the decree passed in the trial Court be correct. The Appellate Court. had 
recorded that the rent due and costs of the suit were not deposited by the de- 
fendant, and, therefore, the defendant could not be relieved against the conse- 
quences of his default. In taking account of the amounts deposited, the learned 
Judge excluded the amount of Rs. 400 deposited in Appeal No. 450 of 1953 
which had been withdrawn by the defendant on January 19, 1957. It is com- 
mon ground before us, that Rs. 400 deposited by the defendant in Appeal No. 
450 of 1953 had in fact been withdrawn by him before the date of decree of 
the trial Court. Counsel for the defendant admits that fact, and it is supported 
by a certified extract from the file of the District Court. At the hearing be- 
fore the High Court, the advocate for the defendant pleaded that the finding 
of the Extra Assistant Judge that the amount of Rs. 400 was withdrawn before 
the decree of the trial Court was not supported by evidence. We are prepared 
to hold that the advocate was not instructed about the withdrawal of the amount, 
and no attempt was made by him to mislead the Court, and no blame need attach 
in this matter to the advocate in that behalf. But the defendant was guilty of 
withholding information from the Court as well as his advocate. 

In the petition for special leave, which is sworn by the defendant a deliberate 
attempt has been made not merely to withhold from the Court the information 
that the amount of Rs. 400 originally deposited by the defendant was with- 
drawn by him, but sedulously attempt is made to create an impression that the 
finding of the High Court concerning the withdrawal was correct, and of the 
Extra Assistant Judge wrong, and to argue that because of the amounts deposit- 
ed by him inclusive of Rs. 400, the defendant was entitled to the protection of 
sub-ss. (7) and (3)(b) of s. 12. A bare perusal of paras. 14, 19, 20, 23 and 25 
of the petition for special leave, leaves no room for doubt that this was the 
object of the defendant. It was submitted in the petition that the defendant’s 
case fell strictly within the terms of s. 12(3)(b) and that the High Court was 
in error in holding that it had any discretion to refuse relief to the defendant, 
after the defendant complied with the terms of that sub-section in the matter 
of deposit. The petition was sworn by the defendant. He has affirmed that 
the facts stated in paras. 1 to 32 were true to his own knowledge and the sub- 
missions made therein were believed by him to be true, and that the petttion 
concealed nothing nor was any part of tt false or untrue. He also affirmed 
in his affidavit that he had ‘‘instructed counsel in the Courts below and that” 
he was ‘‘ingtructing counsel in this Court in respect of the special leave peti- 
tion.” The findings of the High Court on a question of fact which to the 
knowledge of the defendant was erroneous, was made the foundation of what 
wag asserted to be substantial question of law of general or public importance. 
If the High Court was not persuaded to take the view which it did in the matter 
of the deposit of Rs. 400 no further question would have survived; at least none 
such appears to have been argued. 

Counsel for the plaintiff has urged that this Court would not have granted 
special leave to appeal if the defendant had informed the Court that the 
amount of Rs. 400 which was represented to be lying to the credit of the plain- 
tiff was not in fact available at the date of the decree in the trial Court, be- 
eause the question as to the interpretation of s. 12(3)(b) would not on the ‘true 
facts fall to be determined, and special leave should be revoked because it has 
been procured by deliberately misleading the Court on a matter of importance. 

There is a restricted Tight of appeal to this Court conferred by the Con- 
stitution upon litigants in civil cases, Where the amount or value of the sub- 
ject-matter in dispute in the Court of the first instance and in appeal to this 
Court is not less than Rs. 20,000, or where the judgment, decree or final order 
involve directly or indirectly some claim or question respecting property of 
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like amount or value, and the judgment, decree or final order made by a Divi- 
sion Bench of the High Court does not affirm the judgment of the Court im- 
mediately below, the party aggrieved is entitled as of right to appeal. An 
appeal may also lie in civil disputes with certificate by the High Court under 
art. 133(1) (c) that the case is a fit one for appeal, or with special leave under 
art, 136 of the Constitution. The High Court has not granted certificate under 
art. 133(7) (c) as it could not in view of the Constitutional prohibition in 
el. (3) of art. 183. Exercise of the jurisdiction of the Court under art. 136 
of the Constitution is discretionary: it is exercised sparingly and in excep- 
tional cases, when a substantial question of law falls to be determined or where 
it appears that interference by this Court is necessary to remedy serious in- 
justice. A party who approaches this Court invoking the exercise of this over- 
riding discretion of the Court must come with clean hands. If there appears 
on his part any attempt to overreach or mislead the Court by false or untrue 
statements or by withholding true information which would have a bearing on 
the question of exercise of the discretion, the Court would be justified in re- 
fusing to exercise the discretion or if the discretion has been exercised in re- 
voking the leave to appeal granted even at the time of hearing of the appeal. 
In Har Narain v. Badri Das! Gajendragadkar J. speaking for the Court 
observed : 

“It is of utmost importance that in making material statements and setting forth 

grounds in applications for special leave, care must be taken not to make any statements 
which are inaccurate, untrue or misleading.” 
In that case the Court revoked the leave granted because the appellant had 
mate certain inaccurate and misleading statements in his petition for leave 
to appeal to this Court. Those statements were, in the view of the Court, mis- 
representations of fact and the Court being satisfied that the appellant had 
deliberately made those misleading and untrue statements revoked the leave. 
In another case which was brought to this Court with special leave, S. R. Shetty 
v. Phirozeshah Nusservenji Colabawalla,? an attempt was made by the ap- 
pellant in the petition for special leave to value the property in dispute at 
more than Rs. 20,000 when in fact he had valued the same property in another 
litigation at Rs. 500. The Court in revoking the leave observed: 

“The appellant deliberately chose to inflate the valuation of the property so as to 
obtain the special leave. We have no doubt that if this Court had been apprised of 
the true valuation, which according to the appellant himself was only Rs. 503/-, this 
Court would not have granted the special leave. We cannot, therefore, condone this 
deliberate attempt to mislead the Court in respect of a very material question, namely, 
the value of the property in dispute.” 

Counsel for the defendant has conceded that the amount of Rs. 400 which 
was deposited on October 1, 1954, had been withdrawn by the defendant be- 
fore the date of judgment in the trial Court. He, however, contended that 
the defendant had not instructed his advocate in the High Court to raise the 
contention about the availability of Rs. 400 to the plaintiff, which met with 
the approval of the High Court and the contention was raised by the advocate 
on his own initiative. Counsel further submitted that a party applying to 
this Court for special leave is entitled to restrict himself to what appears on 
the record and in the present case the defendant has correctly set out the find- 
ing of the High Court and has founded an argument on that finding. Implicit 
im the submission of counsel for the defendant is the suggestion that it is open 
to party to mislead the High Court or the Subordinate Court and thereafter 
approach this Court after withholding material information within his know- 
ledge which would have seriously affected his right to move this Court, for the 
exercise of discretion in his favour. We cannot overemphasize the fact that 
the jurisdiction of this Court is discretionary. This Court is not bound to 
grant special leave merely because it is asked for. A party who approaches 


1 (1963) Civil Appeal No. 14 of 1983, deci- 2 (1968) Civil Appeal No. 155 of 1963, 
ded on March 4, 1968 (S.C.). decided on April 5, 1968 (S.C.). 
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the Court knowing or having reason to believe that if the true facts were 
brought to its notice this Court would not grant special leave, withholds that 
information and persuades this Court to grant leave to appeal is guilty of con- 
duct forfeiting all claims to the exercise of discretion in. his favour. It is his 
duty to state facts which may reasonably have a bearing on the exercise of 
the discretionary powers of this Court. Any attempt to withhold material in- 
formation would result in revocation of the order, obtained from this Court. 
We are unable to agree with counsel for the defendant that the duty of an 
applicant for special leave to this Court is discharged when he merely sum- 
marises the judgment of the Courts below and claims relief on the footing that 
the findings are correct, when to his knowledge the findings cannot be sustain- 
ed and the findings have been so recorded because the Courts below have been 
misled on account of representations for the making of which he was either 
directly or indirectly responsible. In our judgment the petition filed before 
this Court was misleading. 

Counsel for the defendant also submitted that he was prepared to argue the 
appeal on the footing that the High Court was in error in reversing the judg- 
ment of the District Court on the question about the withdrawal of Rs. 400. 
If, however, the defendant has by misleading the Court obtained an order 
granting special leave and has under the protection of that order remained in 
possession of the property in dispute for a period of three years, it would be 
putting a premium upon the unfair conduct of the defendant to permit him to 
argue the appeal on some footing other than that on which the case was argued 
in the High Court, and to argue which presumably no special leave would have 
been granted. 

Special leave to appeal is, therefore, revoked. The appellant will pay E 
of the appeal to the respondent. 


HDAYATULLAH J. I agree that we should recall the special leave. As this 
is the second case in a few days, I wish to say a few words. The appellant 
before us is the tenant and the respondent is the landlord. One of the ques- 
tions in the case was whether the tenant was in default of rent and revenue 
tax specially payable by him. It appears that litigation between the parties 
has been going on for years. The landlord was forced to file suits for eject- 
ment on the ground that the tenant had not paid the rent. The tenant also never 
paid rent except in Court. In the earlier rounds, the tenant has succeeded by 
making deposits of rent and costs at the last moment, thus, taking advantage 
of the Bombay Act LVII of 1947. 

It appears that one such suit of the landlord was No. 2014 of 1952. During 
the appeal arising from the decree in that suit, the tenant had deposited on 
October 1, 1954, a sum of Rs. 400 in the appeal Court and had sent a notice to 
the landlord about this deposit. This deposit lay in Court til January 19, 
1957, when it was withdrawn. The last date is important. 

The- present suit was filed on September 8, 1955, for eviction of the tenant 
on the ground that he was in arrears from June 9, 1953. On January 10, 1957, 
the’ tenant deposed about the deposit and questioned the landlord about the 
notice, but before the case was over, he withdrew the deposit. The learned 
Judge, Small Cause Court, Ahmedabad, held the point of sub-letting against 
the landlord, and holding further that the deposit of Rs. 2,126-8-0 made by 
the tenant in his Court was sufficient to cover the arrears, and that taken with 
the deposit of Rs. 400, the amount came to Rs. 2,516-8-0 dismissed the suit. 
This was on February 26, 1957. 

In the appeal filed by the landlord, the accounts between June 9, 1953, and 
February 26, 1957, were recast. It seems that it was pointed out to the appeal 
Court that the tenant had withdrawn the deposit of Rs. 400. The judgment 
tcok this fact into consideration and held the tenant to be in arrears and 
ordered his eviction, The tenant filed a revision application in the High Court 
and claimed that as the amount of Rs. 400 was in deposit and at the landlord’s 
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disposal, he could not be held to be in default. His counsel made the point 
that there was nothing on record to prove that the amount was withdrawn. 
The High Court held that this was so but held that it had a discretion in the 
matter and the tenant by his conduct over the years had deprived himself of 
any consideration. The application for revision was dismissed. 


In applying for special leave against the order of the High Court, the tenant 
quoted a long extract from the judgment of the High Court where it spoke of 
this deposit, and then went on to say: 

“The petitioner submits that the High Court was correct in coming to the conclusion 

that as there was nothing on record to show that the petitioner had withdrawn the sum 
of Rs.400 /-deposited by him in the earlier appeal, the petitioner was not in arrears of 
rent and had paid the costs at the date of the judgment.” 
This allegation was supported by the usnal affidavit which stated that the facts 
in the petition were true and that the petition concealed nothing. Strictly 
speaking, the facts were as they were pleaded in the petition, but there was 
more, There was one fact particularly within the knowledge of the tenant and 
it was that he had withdrawn the amount on January 19, 1957, and he was in 
default even before the judgment of the Court of first instance was given on 
February 26, 1957. This fact was, however, not proved on the record of the 
case. It was, however, mentioned in the judgment of the appeal Court. In 
the petition for special leave, no reference to this fact was made. Whether 
the High Court was right in a case of this kind to go by the record, or in view 
of what the appeal Court below had said, might have called for an affidavit, it 
is net necessary to decide and I express no opinion about it. It is, however, a 
very different matter when we come to proceedings in this Court. The tenant 
was seeking special leave against the order of the High Court. At the fore- 
front of his petition, he had mentioned the fact that the High Court having 
held that there was no proof of the withdrawal of the amount by the tenant or 
that the petitioner was in arrears, should have exercised the discretion, which 
the High Court held was possessed by it, in his favour. 

The tenant hid the fact that even before the decision in the Court of first 
instance, he was in arrears as he had withdrawn the amount of Rs. 400. He 
was thus taking advantage of a fictional deposit in Court which in point of fact 
was not in existence. Whatever may be said about the ordinary course of 
litigation in which parties succeed or fail on the sufficiency or otherwise of 
proof on the record, it appears to me that when a party approaches this Court 
under art. 186, there must be full candour on his part. The powers exercis- 
able by this Court under art. 136 of the Constitution are not in the nature of 
a general appeal. They enable this Court to interfere in cases where an irre- 
parable injury has been caused by reason of a miscarriage of justice due to a 
gross neglect of law or procedure or otherwise and there is no other adequate 
remedy. The article is hardly meant to afford relief in a case of this type 
where a party is in default of rent because he withdrew a deposit lying in 
Court but who cannot, on the record of the case, be shown to have withdrawn 
the amount. If the petition had mentioned that the decision of the appeal 
Court had proceeded on the ground that the amount was taken out, it is diffi- 
cult to imagine that this Court would have given special leave to decide a ques- 
tion of discretion. 

I have considered the matter carefully. This is not a case of a mere error 
in the narration of facts or of a bona fide error of judgment which in certain 
circumstances may be considered to be venial faults. This is a case of being 
disingenuous with the Court by making out a point of law on a suppositious 
state of facts, which facts, if told candidly, leave no room for the discussion of 
the law. The appellant has by dissembling in this Court induced it to grant 
special leave in a case which did not merit it. I agree, therefore, that this leave 
should be recalled and the appellant made to pay the costs of this appeal. 
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CRIMINAL APPELLATE. 





Before Mr. Justice Gokhale. 


STATH OF MAHARASHTRA 
v. E 

GHOREISHI (QURESHI) SAYED MAHOMED SAYED HASAN.” 
Citizenship Act (LVII of 1955), Sec. 9—Constitution of India, Art. 5—Foreigners’ Act 

(XXXI of 1946), Sec. 14—Foreigners’ Order, 1948. Para. 7—Applicability of s. 9(2) 

of Citizenship Act—Whether Court has jurisdiction to decide whether person is or is 

not an Indian citizen or could be deemed to be one under art. 5 of Constitution—Domi- 

cile—Whether domicile can be inferred from mere fact of long residence—Domicile 

how can be established—Domicile of origin and domicile of choice—Domictle of choice 

how can be inferred. 


The question as to whether any decision under s. 9 of the Citizenship Act, 1955, and 
the Rules framed thereunder is necessary is dependent on whether a person, in the 
first instance, was an Indian national and, further, whether subsequently he acquired 
the nationality of another country. When the very question whether the person con- 
cerned is an Indian national is in dispute, the question of any decision by the Central 
Government under s, 9 of the Act and the Rules framed thereunder does not arise. 

The Courts are competent to decide the question whether or not a person is an 
Indian citizen or whether or not he could be deemed to be an Indian citizen under 
the provisions of art. 5 of the Constitution of India. It is only when a citizen is 
alleged to have changed his nationality that the question that such a change in 
nationality has taken place is taken out of the jurisdiction of Courts, and that 
question is left to be decided solely by such authority as may have been prescribed 
under the provisions of s. 9 of the Citizenship Act, 1955, and the Rules framed there- 
under, 

State of A. P. v. Abdul Khader} referred to. 

Domicile cannot be inferred from the mere fact of long residence. Yor establishing 
domicile two conditions are absolutely necessary to be satisfied. One is the factum 
of residence and the other is an absolute and positive present intention to make the 
country his permanent home. The present intention to make a permanent home 
must be coupled with the intention never to leave. Unless it is established conclu~ 
sively that a person has abandoned his domicile of origin, no domicile of choice can be 
inferred. Therefore, in the absence of the animus of acquiring a domicile of choice 
being positively proved, coupled with the factum of residence, the abandonment of the 
domicile of origin and the acceptance of a domicile of choice cannot be held proved. 

. Whicker v. Hume," Winans v. Attorney-General, Udny v. Udny’ Ramsay v. Liver- 
pool Royal Infirmary,’ M. A. Rodrigues v. Bombay State' and State v. Amin Elas 
Khafi,’ referred to. 


Tre facts are stated in the judgment. 


C. C. Vaidya, Assistant Government Pleader, for the State. 
Miss C. H. Jamans, for the respondent-accused. 


GOKHALE J. This is an appeal by the State against the acquittal of the 
respondent, who was prosecuted for having committed an offence under s. 14 
of the Foreigners’ Act, 1946, read with Para. 7 of the Foreigners’ Order, 1948. 
The case of the prosecution is that the respondent is an Iranian National and 
he failed to depart from India within the prescribed time limit, which expired 
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on February 10, 1962. The prosecution alleges that the Residential Permit 
which was granted to him was valid only up to February 10, 1962. The pro- 
secution have produced a certificate of Registration issued to the respondent 
under the Registration of Foreigners Rules, 1989 (exh. A). This certificate 
seems to have been issued on February 10, 1949. It shows that the year of arrival 
of the respondent in India was ‘‘1935’’. The address of his last residence out- 
side India has been stated as ‘‘Yezd Iran”. The manner of acquiring his 
nationality has been mentioned as, ‘‘By birth”. The prosecution has also re- 
lied on an application made by the respondent on April 19, 1961 (exh. B). 
That application is on a form required to be filled in by an alien desiring to 
extend his stay in India. In this application also, the nationality of the res- 
pondent has been shown as ‘‘Iranian’’, and the place and date of his birth 
have been shown as ‘‘1922, Yezd Iran’’. He is shown to be the holder of a 
passport, and the date of the passport and the date up to which it is valid are 
also mentioned against column 6 as ‘‘7-5-1959 issued at Bombay, valid till 
7-5-62”. It is common ground that this was a passport issued by the Govern- 
ment of Iran. This application also confirms that the year of the respondent’s 
` arrival in India was ‘‘1985’’. Then there are two columns which are material. 
Against col. 10: ‘‘Whether resident in India previously and, if so, for what 
period’’, he has stated ‘‘Yes, since my arrival in India”. Against col. 11: 
‘‘Date of expiry of authorised period of residence in India”, he has stated 
‘*10-2-61’’, The reason for extension of stay is stated as ‘‘To continue busi- 
ness’. Reliance is also placed on a Residential Permit (exh. C). The Resi- 
dential Permit mentions that the respondent, ‘‘a foreigner of Iranian Nationa- 
lity, holding Iranian Passport No. T/462915/186 dated 7th May 1959, issued 
at Bombay is permitted to remain in India until 10th February 1961.’’ Para- 
graph 4 of the Residential Permit specifically mentions that ‘‘application for 
an extension of period of this permit must be made at least fifteen days before 
10-2-1961’’. At the bottom of this permit there is an endorsement, ‘‘Permitted 
to extend stay in India till 10-2-1962 by Commissioner of Police, Bombay”. 
This endorsement is signed by the Registration Officer, Bombay. It is the ex- 
piry of this period on February 10, 1962, and the failure on the part of the 
respondent to have his permit extended, that has resulted in the present prose- 
cution. There are two other documents on which also the prosecution relied. 
It is alleged that although the period of his permit expired on February 10, 
1962, the respondent actually applied for extension on February 12, 1962. In 
this application (exh. D) also the respondent has given his nationality as ‘Ira- 
nian’, and the place and date of his birth have been mentioned as ‘‘1922 Yezd 
Iran”. The purpose of visit to India is given as ‘‘For business”. Against 
the column ‘‘ Whether resident of India previously and, if so, for what period’’, 
the respondent has stated ‘‘Long resident’’. The period for which extension 
was required is stated as ‘‘One year’’. The reason for extension of stay in 
India has been stated as ‘‘To continue my above profession”. Another docu- 
ment is a passport (exh. E). This is a passport which was issued on May 7, 
1959. It is issued by the Government of Iran and the domicile of the respon- 
dent has been shown as ‘‘Iran, residence Bombay’’. There are two more docu- 
ments. One is an application by the respondent to the Deputy Commissioner 
of Police, Special Branch II, C.I.D., Bombay (exh. F). This is an applica- 
tion for a ‘‘no objection” certificate. It is stated that the respondent intended 
to proceed to Iran along with his wife and two small children for the purpose 
of a change of climate and to see relatives. The other one is a form 
filled in by the respondent for the grant of a ‘‘no objection” certificate 
(exh. F/1). In this also, the respondent has stated that his nationality was 
‘‘Tranian’’ and the purpose of his visit to India was ‘‘business’’. It must also 
be mentioned that the object of his proposed journey to Iran has been men- 
tioned as ‘‘change of climate’’ and the probable date of his return to India is 
given as ‘‘within six months’’. The reason for returning to India is ‘‘to en- 
able me to continue my business’’. This is the material on the basis of which 
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the prosecution wanted to establish that the respondent had committed an 
offence under s. 14 of the Foreigners’ Act, 1946, read with Para. 7 of the 
Foreigners’ Order, 1948. In support of its case the prosecution has examined 
B.I.P. Anant Shivram Patne. He has given eyidence on the basis of the docu- 
ments in his possession, and the documents, to which I have already referred, 
have been produced by him. There is hardly any cross-examination of thts 
witness; a question was asked as to whether there was anything on the record 
to show that the respondent had gone to Iran, and the witness has admitted 
that there was no such record. 

The respondent was examined under s. 342, Criminal Procedure Code., He 
has admitted that exh. E, the passport, is his passport, and the registration 
certificate registering him as a foreigner (exh. A), was his Registration Certi- 
ficate. Then he has admitted that he is an Iranian National. The explana- 
tion given by him for not making an application for the extension of the period 
permitting him to stay in India is that he had in fact gone on February 10, 
1962, to apply for extension of stay in India, but no officer was present to re- 
ceive his application. The next day, according to him, happened to be a 
Sunday and that is how he presented his application on February 12, 1962. 
The respondent, however, stated that he had not committed any offence. Sub- 
sequent to this statement under s. 342, Criminal Procedure Code, the respon- 
dent has also filed a written statement. In the written statement the respon- 
dent points out that he came to India in 1935 and has been doing the business 
of running a hotel and restaurant in Bombay since then. He claims to have 
been domiciled in India. The material part of his statement in this regard is 
as follows: ‘‘I have been domiciled in this country. I have no intentioh of 
going back to Iran. I want to live in this country and die here.” In support 
of his contention that he was not a foreigner, he also raised a legal contention, 
namely, that the question whether he had lost Indian nationality can be decided 
only by the Central Government. He repeats his explanation for not pre- 
senting his application on or before February 10, 1962. 

The learned Additional Chief Presidency Magistrate held that the prosecu- 
tion had failed to establish that the respondent was a foreigner and hence he 
had not committed any offence. He, therefore, acquitted the respondent, and 
that is why the State has now come up in appeal. 

At the outset, I may point out that Mr. Vaidya, the learned Assistant Gov- 
ernment Pleader, who appeared for the State fairly conceded that the offence, 
even if established, is only a technical offence and the Government had no in- 
tention of throwing the respondent out of India. The Government desired 
only to resist the respondent’s claim to Indian citizenship and irrespective of 
whatever be the result of this appeal the Government will still consider his 
application for extension sympathetically. ; 

The learned Additional Chief Presidency Magistrate has taken the view that 
it was necessary for the Central Government to have decided whether the res- 
pondent had ceased to be an Indian Citizen and had become a foreigner by 
acquiring the nationality of another country. He has observed that inasmuch 
as no such decision has been taken by the Central Government and imasmuch 
as the State has not given any evidence to show that the respondent has lost 
his Indian nationality, it could not be held that the respondent is a foreigner. 
For coming to that conclusion the learned Magistrate places reliance on the 
decision of the Supreme Court in State of A. P. v. Abdul Khader.’ The learn- 
ed Magistrate took the view that since there is an allegation that the accused 
is a foreigner it was necessary for the prosecution to establish that he had lost 
his Indian nationality. In support of the view which he took he relied on the 
provisions of s. 9 of the Citizenship Act, 1955, and the rules framed there- 
under. As I will presently point out, the question as to whether any decision 
under s. 9 of the Citizenship Act and under the rules framed thereunder is 
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necessary is dependent on whether a person, in the first instance, was an Indian 
national and, further, whether subseyuently he acquired the nationality of an- 
other country. When the very question whether the person concerned is an 
Indian national is in dispute, the question of any decision by the Central Gov- 
ernment under s. 9 of the Act and the rules framed thereunder does not arise. 
Even in the decision of the Supreme Court, to which the learned Magistrate 
has referred, it has been held that it is for the Court to decide, whenever such 
& question arises, whether a person is an Indian citizen. In the present case, 
reliance was placed on the provisions of art. 5 of the Constitution, and if it 
was found that the respondent had complied with the requirements of art. 5 
of the Constitution, it, is obvious that the respondent would have become an 
Indian citizen. But the question whether the respondent ever became an 
Indian citizen is itself in dispute. The question, therefore, being whether or 
not the respondent is an Indian citizen or whether or not he was deemed to be 
an Indian citizen under the provisions of art. 5 of the Constitution, the Courts 
are competent to decide such a question. It is only when a citizen is alleged 
to have changed his nationality that the question whether such a change in natio- 
nality has taken place is taken out of the jurisdiction of Courts, and that ques- 
tion is left to be decided solely by such authority as may have been prescribed 
under the provisions of s. 9 of the Citizenship Act and the rules framed there- 
under. Section 3 of the Citizenship Act provides that every person born in India 
on or after January 26, 1950, shall be a citizen of India by birth. This, of course, 
is subject to certain provisions contained in sub-s. (2) of s. 3. Subject to 
per provisions, therefore, any person who is born in India after the commence- 
ment*of the Constitution shall be a citizen of India by birth. But the provi- 
sions of the Citizenship Act have to be read subject to the provisions of the 
Constitution, and even apart from persons who are born in India after 
January 26, 1950, certain provisions of the Constitution regard persons as 
deemed citizens if the conditions in art. 5 of the Constitution are satisfied. It 
is necessary to refer to s. 9 of the Citizenship Act, which provides for the ter- 
mination of citizenship. Section 9 is as follows: 

“9,(1) Any citizen of India who by naturalisation, registration or otherwise volun- 
tarily acquires, or has at any time between the 26th January, 1950 and the commence- 
ment of this Act voluntarily acquired, the citizenship of another country shall, upon 
such acquisition or, as the case may be, such commencement, cease to be a citizen of 
India: 

Provided that nothing in this sub-section shall apply to a citizen of India who, 
during any war in which India may be engaged, voluntarily acquires the citizenship of 
another country, until the Central Government otherwise directs. 

(2) If any question arises as to whether, when or how any person has acquired the 
citizenship of another country, it shall be determined by such authority, in such manner, 
and having regard to such rules of evidence, as may be prescribed in this behalf.” 

For the purpose of the view which the learned Additional Chief Presidency 
Magistrate has taken, the relevant provision is only sub-s. (2) of s. 9. In order 
that the application of this sub-section can be attracted, the question which 
should have arisen must be whether any person has acquired the citizenship 
of another country. Therefore, the point at issue in such cases is whether a 
person has changed his citizenship. For example, when it is contended that a 
person, who is an Iidian citizen, has acquired the citizenship of another coun- 
try, then only the provisions of sub-s. (2) of s. 9 can apply, and it is then, that 
in the manner provided in the rules, that question will have to be determined 
by the authority provided for in the rules. But in the present case the ques- 
tion is not whether the respondent has given up his Indian citizenship. On 
the other hand, the question is whether he ever was an Indian citizen at all. 
That question is not taken out of the jurisdiction of Courts. That is precisely 
the view taken by the Supreme Court in State of A. P. v. Abdul Khader to 
which the learned Additional Chief Presidency Magistrate has referred. The 
question at issue in that case was whether the respondent in the appeal before 
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the Supreme Court had acquired Pakistani nationality. It was not in dis- 
pute that at one time the respondent ws an Indian citizen. Reliance was 
placed at a passport issued by the Pakistan Government and it was contended 
that by virtue of that passport the respondent must be deemed to have aban- 
doned his Indian citizenship and had, for that reason, acquired Pakistani citi- 
zenship. In this context it was observed as follows (p. 1469) : 

“The question whether a person is an Indian citizen or a foreigner, as distinct from 

the question whether a person having once been an Indian citizen has renounced that 
citizenship and acquired a foreign nationality, is not one which is within the exclusive 
jurisdiction of the Central Government to decide. Courts can decide it and, therefore, 
the learned Magistrate could have done so.” 
The Supreme Court, therefore, clearly laid down that these were two distinct 
questions. One’ question was whether the person was an Indian citizen or a 
foreigner. This is a question which can be decided by Courts. The other ques- 
tion was whether the person who was once an Indian citizen has renounced 
that citizenship and acquired a foreign nationality. This is a question which 
is exclusively within the jurisdiction of the Central Government. The learned 
Additional Chief Presidency Magistrate observed as follows: 

“Section 9(2) of the Citizenship Act, 1955, provided that ‘if any question arises as 
to whether, when or how, any person had acquired the citizenship of another country, 
it shall be determined by such authority, in such manner and having regard to such 
rules of evidence, as may be prescribed in this behalf.’ Under Rule 30 of the Citizen- 
ship Rules, 1956, framed under that Act, the authority to decide that question is the 
Central Government, Therefore the question whether the accused having Indian citi- 
zenship by virtue of Article 5(c) has acquired Iranian citizenship, in my opinion, tannot 
be decided by this Court. I rely on the judgment of the Supreme Court in Criminal 
Appeal No. 192 of 1959, State of Andhra Pradesh v. Abdul Khader, which lays down that 
this Court has no jurisdiction to come to the finding on the strength of the passport 
that the accused, an Indian citizen, had acquired Iranian citizenship.” 

With respect, this is not the correct legal position because the learned Magis- 
trate has assumed that the respondent was an Indian citizen under art. 5(c) 
of the Constitution. It was never conceded in the present case that the res- 
pondent is an Indian citizen. It was never the contention of the State that 
although the respondent was an Indian citizen, he had abandoned that citizen- 
ship and had acquired Iranian nationality. On the contrary, the main dis- 
pute was whether the respondent was an Indian citizen at all. The prosecu- 
tion claimed that the respondent was a foreigner on the ground that he was 
not an Indian citizen and he had also registered himself as a foreigner under 
the Foreigners Rules. The question, therefore, whether or not the respondent 
had abandoned Indian citizenship did not arise at all before the learned Magis- 
trate. If that question had arisen, the learned Magistrate was right in saying 
that that question could have been decided only by the Central Government. 
But it was not right to assume that the State had accepted that the status of 
the respondent was that of an Indian citizen. On the contrary, the State had 
been contending that he was a foreigner and, not being an Indian citizen, he 
could not continue to reside in India without a valid permit under the rules 
framed under the Foreigners’ Act. The very fact that the State was contend- 
ing that he was a foreigner means that it was their contention that he was not 
a citizen of India. In the Foreigners’ Act, 1946, ‘‘foreigner’’ has been defined 
as ‘‘a person who is not a citizen of India’’. Therefore, the contention that 
respondent was a foreigner meant that the State was not conceding that he 
was a citizen of India. It was, therefore, not correct to assume that the status 
of the respondent as a citizen of India was not disputed. It is true that the 
respondent was claiming that he was an Indian citizen by virtue of the pro- 
visions of art. 5 of the Constitution, whereas, on the other hand, the State was 
contending that he was a foreigner. Therefore, the issue before the learned 
Magistrate was whether or not the respondent was an Indian citizen. The 
question whether the respondent was or was not an Indian citizen is a ques- 
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tion which it is open to the Court to decide, and is not within the exclusive 
jurisdiction of the Central Government; no question as to whether he had 
abandoned Indian citizenship can arise until it was established that he ever 
became an Indian citizen. The acquittal of the respondent, therefore, on this 
ground was erroneous. 

In view of this, it is now necessary to consider whether the claim of the res- 
pondent that he was an Indian citizen is justified on the evidence on 
record. The respondent claimed Indian citizenship on the basis of art. 5 of 
the Constitution. Article 5 of the Constitution is as follows: 

“At the commencement of this Constitution, every person who has his domicile in 
the territory of India and— 

(a) who was born in the territory of India; or 

(b) either of whose parents was born in the territory of India; or 

(c) who has been ordinarily resident in the territory of India for not less than five 
years immediately preceding such commencement, 
shall be a citizen of India.” 
In order that a person may be deemed to be a citizen of India, two conditions 
must be shown to have been satisfied. One condition is that at the commence- 
ment of the Constitution the person claiming citizenship must have had his 
domicile in the territory of India. In addition to this condition, either of the 
. three conditions mentioned in els. (a), (b) and (c) of that article must be satis- 
fied. A person who shows that he had been ordinarily resident in the territory 
of India for not less than five years immediately preceding the commencement 
of thg Constitution, need not be born in the territory of India or need not be 
a person, either of whose parents is born in the territory of India but still 
it is imperative that he must show that he had his domicle in the territory of 
India at the commencement of the Constitution. Article 5 requires that mere 
residence for a period of not less than five years would not be enough, but the 
additional condition is that he must have had his domicle in the territory of 
India at the commencement of the Constitution. In the present case, it was 
established that the respondent had been ,ordinarily resident in the territory 
of India for not less than five years immediately preceding the commencement 
of the Constitution. But this was not enough as it was also necessary to esta- 
blish that he had his domicle in India at the commencement of the Constitution. 

Miss Jamani, who appeared for the respondent, contended that the respon- 
dent must be deemed to have become a citizen of India on the facts which were 
brought on the record by the prosecution themselves. She contends that the 
respondent first arrived in India in the year 1935, as the various applications 
made by him for extension of the permit for residing in India would show. She 
says that the mere fact that he had registered himself as a foreigner in the 
year 1949 would not deprive him of his status as a citizen if he had acquired 
that status at the commencement of the ‘Constitution. It is true that if it had 
been established in this case that at the commencement of the Constitution the 
respondent became an Indian citizen by virtue of art. 5 of the Constitution, 
the mere fact that subsequently he described himself as a foreigner or treated 
himself as a foreigner may not have the result of depriving him of that status 
unless it was definitely established that he had ‘abandoned the Indian citizen- 
ship which he once acquired at the commencement of the Constitution. That 
question may fall within the scope of the powers of the Central Government 
under s. 9 of the Citizenship Act. But here the question is not whether he 
abandoned Indian citizenship but whether he acquired Indian citizenship at 
all at the commencement of the Constitution and that is why it is necessary to 
examine whether there is any evidence to show that at the commencement of 
the Constitution he acquired Indian citizenship. As I have already pointed 
out, two conditions would have to be satisfied before the respondent would be 
deemed to be an Indian citizen by virtue of art. 5 of the Constitution. One 
condition must be taken to have been satisfied in this case, inasmuch as the 
respondent has been ordinarily resident in India from the year 1935, ie. for 
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a period of not less than five years before the commencement of the Constitu- 
tion. But, is there anything in the evidence to show that the other condition 
is satisfied, viz., that he had been domiciled in India at the commencement of 
the Constitution? Miss Jamani says that the very fact that the respondent 
had been resident in India from 1935 would show that he had made this coun- 
try the place of his domicile. She further contends that long residence would 
confer domicile, as long residence is a clear indication of the respondent’s in- 
tention to make India his permanent home. She relies on the subsequent ap- 
plications made by the respondent for ‘no objection’ certificates to return to 
India and points out that if the respondent had not made this country his per- 
manent home he would not have applied for a ‘‘no objection” certificate to re- 
turn to India. The respondent has stated in his written statement that he is 
doing the business of running a hotel and restaurant. His application for a 
“No objection”? certificate shows that he was only desiring to go to Iran for 
a change of climate, and on the basis of this Miss Jamani says that the only 
intention which could be inferred would be that the respondent made India 
his home and, therefore, he had acquired domicile of this country at the com- 
mencement of the Constitution. It is well established that domicile cannot be 
inferred from the mere fact of long residence. For establishing domicile two 
conditions are absolutely necessary to be satisfied. One is the factum of resi- 
dence and the other is the intention to make the country his permanent home. 
Dicey in his Conflict of Laws lays down as one of the preliminary require- 
ments of domicile that a person would be considered to be domiciled in the 
country if he has,in that country his permanent home. Dicey refers to the fol- 
lowing famous words of Lord Cranworth in the case of Whicker v. Hunte :® 
*,...By domicile we mean home, the permanent home; and if you do not under- 
stand your permanent home, I am afraid that no illustrations drawn from foreign writers 
or foreign languages will very much help you to it.” 
This was pointed out by Dicey in order to emphasise that an absolute definition 
of domicile was well-nigh impossible. Cheshire in his Private International 
Law says that ‘‘the earlier English Judges were content to equate domicile 
with home in the sense in which the men in the street, untroubled by legal 
subtleties, would understand that word’’. ‘Then he gave a warning that ‘‘con- 
fusion is sometimes caused by the use of the word ‘domicil’ and ‘residence’ as 
if they were synonymous.’’ He points out that ‘‘a person, indeed, may reside 
in more countries than one, and there are several matters with regard to which 
such multiple residence may produce legal results.” The substance of the 
matter is that mere long residence or the mere fact of residence is no indica- 
tion of the acquisition of domicile. Long residence must be coupled with an 
absolute and positive presdnt intention to make the country his permanent 
home. The present intention to make a permanent home must be coupled with 
the intention never to leave. Cheshire says as follows:—‘‘A present intention 
to remain indefinitely in an existing home does not per se satisfy the test of 
permanence. What must be shown is an intention never to leave.’’ Unless 
evidence was brought that, coupled with long residence, there was a positive 
and absolute intention of making India his permanent home with the further 
intention never to leave, an inference of acquisition of domicile from the mere 
fact of long residence cannot follow. It is necessary to mention this be- 
cause it is implicit in the basic assumption of Private International 
Law that domicile can either be domicile of origin or domicile of choice. It 
is also well settled that unless it is established conclusively that a person has 
abandoned his domicile of origin, no domicile of choice can be inferred. It is 
only after a positive establishment of the domicile of choice can a person be 
rid of his domicile of origin. It has several times been affirmed, and more 
than once by the House of Lords, that the present home of a man is not to be 
equated with domicil, if he contemplates some event, however remote or un- 
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certain, which may cause him at some indeterminate time in the future to 
change his country of residence. If this possibility is present to his mind, 
even an intention to reside indefinitely in a place is ineffective. Two leading 
cases, which have not only been referred to but relied upon almost in every 
authoritative text-book on Private International Law, are a pointer to the great 
difficulty felt by jurists and Judges in ascertaining the intention of a person 
in making a country his permanent home. In Winans v. Attorney-General? 
the House of Lords refused to recognise a change of domicile in the case of 
Winans, the appellant, in spite of the undisputed fact of residence in England 
for a very very long period. In that case, an American citizen left the United 
States and lived for many years in England, where he died, leaving by will 
a legacy on which the Crown claimed legacy duty on the ground that the testa- 
tor had acquired a domicile in England. The House of Lords found on facts 
that Winans had resided in England after leaving America for a number of 
years, but still refused to accept the contention that he had acquired English 
domicile. They observed that the domicile of origin continues unless a fixed 
and settled intention of abandoning the first domicile and acquiring another 
as the sole domicile is clearly shown. Lord Macnaghten quoted with approval 
the observations of Lord Chelmsford in Udny v. Udny* These observations 
are as follows (p. 455): 

“\,..in a competition between a domicile of origin and an alleged subsequently- 
acquired domicile there may be circumstances to shew that however long a residence 
may have continued no intention of acquiring a domicile may have existed at any one 
moment during the whole of the continuance of such residence. The question in such 
case*is not, whether there is evidence of an intention to retain the domicile of origin, 
but whether it is proved that there was an intention to acquire another domicile.” 

Lord Macnaghtan then stated as follows (p. 291) : 

“_..So heavy is the burden cast upon those who seek to shew that the domicile of 

origin has been superseded by a domicile of choice! And rightly, I think. A change of 
domicile is a serious matter—serious enough when the competition is between two domi- 
ciles both within the ambit of one and the same kingdom or country—more serious still . 
when one of the two is altogether foreign.” 
The effect of these decisions, is that it would require extremely strong and 
positive evidence, before an inference of a change of domicile can be made, and 
particularly so when the change involves a change from the domicile of origin 
to the domicile of choice. In Ramsay v. Liverpool Royal Infirmary? Viscount 
Dunedin, in his speech, began as follows (p. 594): 

“My Lords, it has again and again been laid down that a change of domicile from the 
` domicile of origin must be made animo et facto. The factum is the bare fact of residence 
within the new domicil, No amount of assertion of change will be effectual if unaccom- 
panied by actual residence. How then is the animus to be proved? It may be proved 
.by assertion of one sort or another. It may also be inferred from the factum of resi- 
dence. But in order to be so inferred the colour and characteristics of the residence 
as deduced from the whole story of what has happened must be taken into account. 
The bare fact is not sufficient. If therefore the residence is absolutely colourless and 
there is nothing else the animus remains unproved.” 

In the absence, therefore, of the animus being positively proved, coupled with 
the factum of residence, the abandonment of the domicile of origin and the 
acceptance of a domicile of choice cannot be held proved. In the light of this 
position, it has to be considered whether apart from the factum of long resi- 
denee, has anything been brought on the record to show that the respondent 
had abandoned his domicil of origin, which indisputably was Iranian domicil, 
and had accepted Indian domicile as his domicile of choice. The onus of pro- 
ving that he had acquired Indian domicile as his domicile of choice was on 
the respondent. He had registered himself under the Foreigners Rules as a 
foreigner. Even after the Constitution came into force he had made appli- 


3 [1904] A.C. 287. 5 [1980] A.O. 588. 
4 (1869) L.R. 1 H.L. (8c.) 441. 
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cations in which he described himself as an Iranian national, and in 1959 in 
his Iranian passport he even gave his domicile as Iranian domicile. The evid- 
ence of lopg residence is, therefore, in this case, to use the words of Viscount 
Dunedin, ‘‘a colourless circumstance’, No facts have been brought on the 
record to lend colour to this long residence to invest it with the animus of 
acquiring a domicile of choice. While the factum is proved, that factum is 
not coupled with an intention and from the mere fact that the respondent has 
come to stay in India in 1935, it is not possible to come to the conclusion that 
for that reason he had also formed a present intention, on or before January 
26, 1950, of making this country his permanent home. Miss Jamani invited 
my attention to the decision of a Division Bench of this Court in M. A. Rodri- 
gues v. Bombay State.© In that case Chagla C.J., who delivered the judg- 
ment of the Court of Appeal, held that the appellant had acquired Indian 
domicile. On a careful perusal of the facts of that case, it is clear that there 
was abundant evidence to come to the conclusion that although the origin of 
domicile was Goa, the appellant had by his various overt acts established his 
intention, which was coupled with a long residence, to acquire Indian domi- 
cile. But even in that case, the learned Chief Justice said as follows (p. 828): 

*...But although a person may have a domicile of origin, he may acquiré what is 
known as a domicile of choice and that he can only acquire by a conscious act. ‘He 
must not only give up the country of his origin, but he must make up his mind to stay 
for an indefinite period in the country where he wants to acquire the domicile of choice.” 
On the tests which the learned Chief Justice laid down he found, on the facts 
of that case, that such intention to reside in India permanently’ and to make 
India his permanent home was established and that intention was coupled ‘with 
the factum of long residence. Mr. Vaidya, the learned Assistant Government 
Pleader, invited my attention to an unreported decision of a Division Bench 
of this Court in State v. Amin Elias Khafi.’? Mr. Justice Shah, who delivered 
the judgment, observed as follows: 

..The political status which is known as ‘nationality’ and the civil status which 
is nown as ‘domicile’ are quite distinct. As a result of the political status a person 
becomes a subject of a particular country binding him by the tie of allegiance, By civil 
status his personal rights are governed. In England nationality depends either upon 
the birth within the British Regime or by naturalization. Domicile depends upon resi- 
dence with an intention to reside indefinitely or permanently at a particular place.” 
Inasmuch as domicile has been made one condition precedent for the acquisi- 
tion of citizenship under art. 5 of the Constitution, even nationality is, to that 
extent, made dependent on domicile. For the purposes of art. 5 Indian natio- 
nality cannot be acquired without the existence of domicile at the commence- 
ment of the Constitution. In view of this, it was necessary for the respon- 
dent to establish that at the commencement of the Constitution he had acquired 
Indian domicil. No such evidence was brought before the Court. The docu- 
ments on which the prosecution relied were all either application for permits 
under the Foreigners’ Act or application for a ‘‘no objection’’ certificate, but 
they relate to a period after the year 1949. No evidence, therefore, having 
been brought to show that the respondent had domicile at the commencement 
of the Constitution, the mere fact that he had resided in India for a period of 
nearly fourteen years would not prove that he had acqnired Indian domicile, 

In the view which I have taken this appeal will have to be allowed and the 
order of acquittal made by the learned Additional Chief Presidency Magis- 
trate will have to be set aside and the respondent will have to be convicted for 
having committed an offence under s. 14 of the Foreigners’ Act, 1946, read 
with Para. 7 of the Foreigners’ Order, 1948. I have already said that this 
was a technical offence, and a fine of Rs. 25 will meet the ends of justice. In 
default of payment of fine, the respondent shall undergo S.I. for one week, 

Appeal allowed. 


6 (1956) 58 Bom L.R. 825. 1955, decided by Shah and Vyas JJ., on 
7 (1955) Criminal Appeal No. 1050 of December 8, 1955 (Unrep.). 
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CRIMINAL REVISION. 


Before Mr. Justice Naik. 
PHEROZE JEHANGIR DASTOOR v. MRS. ROSHAN JAL NANAVATY.? 
Indian Penal Code (Act XLV of 1860), Secs. 3, 4—Criminal Procedure Code (Act V of 
1898), Sec. 188—Regulation No. 12 of 1962. Sec. 3—Complaint filed before Magistrate 
at Bombay in 1962 in respect of offence committed in foreign territory in 1953— 
Foreign territory merged in Indian Union in 1961 but Indian Penal Code and Criminal 
Procedure Code extended to such territory in 1963—-Whether magistrate has jurisdic- 
tion to entertain complaint. 


The complainant lodged a complaint in the Court of a Presidency Magistrate at 
Bombay on November 5, 1962, alleging that the accused, who was an Indian citizen, 
had committed an offence punishable under the Indian Penal Code, 1860, in 1953 
within the territorial limits of Daman which was then a foreign territory. On the 
question whether the magistrate had jurisdiction to entertain the complaint, it was 
contended by the accused, who appeared before the magistrate, that as Daman was 
included in the Union Territories with effect from December 20, 1961, and as the 
complaint was lodged after that date, the offence could be tried at the place it was 
committed and, therefore, the magistrate had no jurisdiction to entertain the com- 
plaint:— 

Held, that the Indian Penal Code, 1860, and the Criminal Procedure Code, 1898, 
were extended to the territory of Daman on October 1, 1963, 

that as on the date of the complaint, namely, November 5, 1962, neither of these 
Codes were extended to Daman, the offence which was committed in 1953 fell within 
the purview of ss. 3 and 4 of the Indian Penal Code and s. 188 of the Criminal 
Procedure Code, 

that the accused could be tried in the Indian Court of competent jurisdiction, and 

that, therefore, the magistrate had jurisdiction to entertain the complaint. 


Tue facts appear in the judgment. 


H. Q. Advani, with G. A. Merchant, for the complainant-petitioner. 

T. N. Jungalwala, with Rustom S. Daruwala, for accused Nos. 1 and 2. 
A. N. Banatwala, for accused No. 3. 

Y. S. Chitale, Hon. Assistant Government Pleader, for the State. 


Nar J. This is an application in revision from the order of the Presidency 
Magistrate, 17th Court, Mazgaon, Bombay, dismissing the complaint on the 
ground that he had no jurisdiction to entertain the same. The material facts 
may be briefly stated as follows: The complainant lodged a complaint in the 
Court of the Presidency Magistrate, 16th Court, Esplanade, Bombay, on Novem- 
ber 5, 1962, alleging that the three accused had committed offences under ss. 
120B, 403, 443, 341, 454 and 114, Indian Penal Code. According to the com- 
plainant, these offences were committed in the year 1953 within the territorial 
limits of Daman, which was then a foreign territory, so far as India is con- 
cerned, and was governed by the Portuguese Government. 

After the complaint was lodged, process was issued and the accused appear- 
ed before the Court on March 14, 1963. They raised the question about the 
jurisdiction of the Presidency Magistrate, Bombay, to entertain the complaint. 
Thereafter the case was adjourned to May 9, 1963, for recording evidence. 
It was then transferred to the 17th Court, Mazgaon, Bombay. It was contend- 
ed before the trial Magistrate that since Daman has been included in the Union 
Territories with effect from December 20, 1961, and since the complaint was 
lodged after that date, the offences could be tried at the place they were com- 


* Decided, October 11/14, 1963. Criminal Magistrate, XVUth Court, Mazgaon, Bom- 
Revision Application No. 432 of 1963, against bay, dismissing Criminal ‘Case No. 103/W 
the order passed by V. Mehta, Presidency of 1963. 


B.L.R.—15 
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mitted. The trial Magistrate held that the offences, which were alleged to have 
been committed at Daman, could not be inquired into at Bombay, after the 
merger of Daman with India. He, therefore, dismissed the complaint and dis- 
charged the accused. It is against that order that the complainant has come 
up in revision. i ; 

Mr. Advani, learned counsel for the complainant, pointed out that the Indian 
Penal Code and the Code of Criminal Procedure were originally intended to 
be extended to Goa, Daman and Diu with effect from October 1, 1963, but they 
were actually extended on November 1, 1968. According to him, so long as 
these provisions are not extended to these territories, the matter would continue 
to be governed by the provisions of s. 4, pndies Penal Code and s. 188, Criminal 
Procedure Code. 

In order to appreciate this line of reasoning, it is necessary to refer to a few 
more facts and the relevant provisions of the Constitution of India. The terri- 
tories of Goa, Daman and Diu came to be occupied with effect from December 
20, 1961. On March 5, 1962, an Ordinance (No. 2 of 1962) was proclaimed. 
Section 4 of the Ordinance declared that all laws in force before the appointed 
day, which is the same as the date of occupation, shall remain in force. ‘There- 

‘after, on March 28, 1962 an Act (No, 1 of 1962) was passed, which was to be 

deemed to have come into force with effect from March 5, 1962. Section 5 of 
the Act declared that the laws existing since before the appointed day would 
continue to remain in force. It is not necessary to refer to the other provisions 
of the Act. The 12th Amendment of the Constitution received the assent of 
the President on March 27, 1962. Section 3 amended art. 240 of the Cgnsti- 
tution and s. 2 amended the First Schedule of the Constitution by adding an 
eighth entry thereto. That takes me to the provisions of art. 240 of the Con- 
stitution, which enables the President to make regulations for the peace, pro- 
gress and good government of the Union Territory. Goa, Daman and Diu were 
declared to be Union territories. The First Schedule under the heading ‘‘The 
Union Territories’? mentioned seven territories as being included in that list. 
Goa, Daman and Diu came to be included as the eighth entry. Under art. 240, 
the President has got the power of making regulations for the peace, progress 
and good government of these territories. The President, in pursuance of 
art. 240, made a Regulation (No. 12 of 1962) governing these territories, which 
was published in the Gazette of India dated November 22, 1962. Section 3(/) 
of the Regulation provides: 

“The Acts, as they are generally in force in. the territories to which they extend, 
shall extend to Goa, Daman and Diu, subject to the modifications, if any, specified in 
the Schedule”. 

Section 3(2) provides: 

“Notwithstanding anything contained in sub-section (1) or in the relevant provi- 
sion, if any, of each such Act for the commencement thereof, the provisions of each such 
Act shall come into force in Goa, Daman and Diu on such date as the Lieutenant- 
Governor, may, by notification in the Goa, Daman and Diu Gazette, appoint”. 

The Schedule begins from p. 365 of the Gazette and mentions both the Indian 
Penal Code and the Code of Criminal Procedure. Mr. Jungalwalla, for. accused 
Nos. 1 and 2, contended that both these enactments must be deemed to have 
been extended to these territories with effect from the date of passing of this 
Regulation and for this again, he relied on s. 3({/) .of the Regulation. All 
that s. 3(/) provides is that the Acts specified in the schedule shall extend to 
these territories. Sub-section (7) must be read in conjunction.with sub-s. (2), 

which begins with the non-obstante clause viz., i 

“Notwithstanding anything contained in sub-section (1) or in the relevant provi- 
sion, if any, of each such Act for the commencement thereof...” 
and proceeds to say that the provisions of each such Act shall come into force 
in Goa, Daman and Diu on such date as the Lieutenant-Governor may by noti- 
fication in the Goa, Daman and Din Gazette, appoint. It is thus clear -that 
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the extension of any of the Acts depends upon a notification promulgated by 
the Lieutenant-Governor, who will also fix the date from which each of these 
Acts comes into operation.’ It is not, therefore, correct to say that merely 
because the Indian, Penal Code and the Code of Criminal Procedure have been 
mentioned in the Schedule, they must be deemed to have come into operation 
from the date of the Regulation. Mr. Jungalwalla has been unable to show 
any notification issued by the Lieutenant-Governor saying that any of these 
Acts was extended to these territories. We find from the Government 
Gazette dated July 20, 1963, that the Lieutenant-Governor issued a noti- 
fication in exercise of the powers conferred by s. 3(2) of the Regulation, under 
which both the Indian Penal Code and the Code of Criminal Procedure came 
to be extended to these territories with effect from October 1, 1963. It is on 
this footing that we have to consider the legal position relating to the Court 
which will have jurisdiction to entertain the complaint lodged on November 
5, 1962. It is clear that on the date of the complaint, neither the Indian Penal 
Code nor the Code of Criminal Procedure was extended to these territories. 
Section 8, Indian Penal Code, provides: 

“Any person liable, by any Indian law, to be tried for an offence committed beyond 
India shall be dealt with according to the provisions of this Code for any <act committed 
beyond India in the same manner as if such act had been committed within India”. 
Section 4, Indian Penal Code, is still more relevant and it runs thus: 

“The provisions of this Code apply also to any offence committed by— 

(1) any citizen of India in any place without and beyond India; 

(2) a.” 

Thef there is an explanation, which provides: 

~ “In this section the word ‘offence’ includes every act committed outside India which, 
if committed in India, would be punishable under this Code.” 
There is one illustration, which is as follows: 

“A, who is a citizen of India, commits a murder in Uganda. He can be tried and 

convicted of murder in any place in India in which he may be found”, 
It will thus be seen that so far as an Indian citizen is concerned he should be 
deemed to have committed an offence in India, even if he has committed the 
offence outside the limits of Indian territory and even if the act complained 
of does not constitute an offence under the law prevailing in the place in which 
the offence was committed. The illustration relates to the place of trial and 
in effect says: 

“...He can be tried and convicted of murder in any place in India in which he 

may be found”, 
Since the offence had been committed beyond the limits of Indian territory, it 
is obvious that none of the provisions of the Code of Criminal Procedure re- 
lating to the place of trial would be attracted to such a case and, therefore, a 
rule had to be laid down as a matter of convenience providing that the offender 
would be tried in the place where he is found. This provision must be read in 
conjunction with the provisions of s. 188, Criminal Procedure Code, which runs 
thus: 

“When an offence is committed by— 

(a) any citizen of India in any place without and beyond India; or 

(b) ... 
he may dealt with in respect of such offence as if it had been committed at any place 
within India at which he may be found:” 

The provisions of s. 4, Indian Penal Code and s. 188, Criminal Procedure Code 
are complementary to one another. What is stated in the form of illustration 
in s. 4, Indian Penal Code, has been provided for in the body of the statute in 
s. 188, Criminal Procedure Code. 

Although it is true that Goa, Daman and Diu came to be merged in the Indian 
Union with effect from December 20, 1961, and although from that date, they 
became Union territories, still an offender could not be tried in Daman terri- 
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tory by Daman Courts for an offence committed by him -in 1953, when the 
offender was an Indian citizen and the offence falls within the purview of ss. 3 
and 4, Indian Penal Code. It is the date of the offence which would be deter- 
minative of the issue and on the date of the offence, the matter was governed 
by the provisions of ss. 3 and 4, Indian Penal Code, and s. 188, Criminal Pro- 
cedure Code. That position would continue unchanged till the extension of 
the provisions of the Indian Penal Code and the Code of Criminal Procedure 
to Goa, Daman and Diu territories. The trial Magistrate seems to have assum- 
ed that the Daman Court will have jurisdiction to try the offences by reason 
of the fact that these territories became Union territories with effect from De- 
cember 20, 1961. It may be that under the law prevailing in Daman territory, 
the acts complained of also constituted offences. But that is neither here nor 
there. The acts complained of constituted offences within the meaning of ss. 
3 and 4, Indian Penal Code and could be tried at any place where the accused 
is found as laid down in s. 188, Criminal Procedure Code. I will consider the 
meaning of the expression ‘‘at any place within India at which he may be 
found’’ presently. For the time being, I will content myself with holding that 
in so far as the matter is governed by the provisions of ss. 3 and 4, Indian Penai 
Code and s.188, Criminal Procedure Code the accused persons are liable to be 
tried in the Indian Court of competent jurisdiction, and for this purpose, the 
date of the complaint, viz.,.November 5, 1962, is relevant. It is necessary to 
note that after the complaint was lodged, process came to be issued which means 
that cognizance of the offences was taken by the Presidency Magistrate in 
Bombay. 

The trial Magistrate has ahnost in a summary fashion held that the provisions 
of s. 188, Criminal Procedure Code do not apply to the present case by reason 
of the fact. that these territories became Union territories with effect from De- 
cember 20, 1961. This view is wrong for the reasons mentioned above. In my 
view, the case is governed by the provisions of s. 188, Criminal Procedure Code. 
In this connection, we have to consider the effect of the first proviso to s. 188, 
Criminal Procedure Code, which in effect says: 

“...no charge as to any such offence shall be inquired into in India unless the Poli- 
tical Agent, if there is one, for the territory in which the offence is alleged to have 
been committed, certifies that, in his opinion, the charge ought to be inquired into in 
India; and where there is no Political Agent, the sanction of the State Government shall 
be required:” 

It was contended by Mr. Jungalwalla that so long as no sanction, as laid down 
in the proviso has been obtained from the appropriate authorities, the case cannot 
be deemed to have been initiated. On this point, we have clear rulings of this 
Court in In re Rambhartht’ and Emperor v. Sakharam.2 In Rambhartht’s 
case the Division Bench observed as follows (p. 775): 

“...If the only difficulty in the way of the applicant was the absence of the certi- 
ficate under s. 188, Criminal Procedure Code, at the date of the complaints we should 
allow these applications as the certificate has been obtained subsequently”. 

In Emperor v. Sakheram, which is again a Division Bench decision, it has been 
held (p. 668) : 

“Per Curium.—This Court does not find any illegality or irregularity in the pro- 
ceedings of the trial Magistrate. All he has done is to take some evidence for the 
complainant. Having taken that, he found that the offence complained of appeared to 
have been committed within the limits of a Native State and therefore cognizable only 
under the conditions specified in the proviso to s. 188 of the Code of Criminal Procedure. 
That proviso requires that such an offence should not be inguired into without a certi- 
ficate of the kind mentioned therein. There is nothing in the language of the proviso 
making illegal the obtaining of the certificate after the complaint has been filed and 
the inquiry has begun or been completed to the extent that has happened in this case. 


1 (1928) 25 Bom. L.R. 772, 8.0..47 Bom. 2 (1910) 12 Bom. L.R. 667. 
907. 
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Section 532, on which the District Magistrate relies, applies only to a commitment to a 
Sessions Court. We must, therefore, decline to interfere and direct the trial Magistrate 
to deal with the case according to law.” 

A similar view has been taken by the Nagpur High Court in Harnarayan v. 
Govindram.? In that case, the learned Judge has considered the question as 
to what is meant by taking cognizance and he says that cognizance is taken ‘‘as 
soon as a Magistrate applies his mind to the suspected commission of an offence’’. 
According to him, it occurs as soon as he reads the complaint and even before 
he examines the complainant which he is bound to do. At page 247 the learned 
Judge, after referring to the case In re Rambharthi observed: 

“,..it was also conceded that the absence of the certificate under S. 188 was not fatal 

if the certificate had been obtained subsequently...” 
Mr. Advani argued that the proviso to s. 188, Criminal Procedure Code, is not 
applicable to the present case after the merger.of Goa, Daman and Din terri- 
tories, because the proviso presupposes two classes of territories, one where there 
is a Political Agent and,the other where there is no Political Agent. Mr. Advani 
contended that Goa, Daman and Diu territories would not answer either of 
these descriptions from the date of the merger from which date these territories 
became Union territories. Mr. Jungalwalla for accused Nos. 1 and 2 and Mr. 
Chitale for the State suggested that since this question was not argued in the 
trial Court, no final decision be recorded on that question. I have, therefore, 
left this question open for consideration by the trial Magistrate. But, my ob- 
ject in referring to the proviso to s. 188, Criminal Procedure Code was to point 
out that the trial Magistrate’s action in taking cognizance of the complaint 
would not be vitiated merely for the absence of sanction from the competent 
authority. If sanction is necessary, it could be taken at a later stage and in 
any case before the charge is inquired into. It would be open to the complain- 
ant to secure sanction of the-State Government. It would be equally open to 
him to urge that no sanction is necessary under the proviso to s. 188, Criminal 
Procedure Code, and the trial Magistrate is free to decide the question on its 
own merits. 

Turning to the question as to whether the accused could be said to have been 
found within the limits of the city of Bombay, it is sufficient to refer to the 
commentary of Ramnatha Iyer on the Code of Criminal Procedure, Vol. I, 1956 
Ed. relating to s. 188, Criminal Procedure Code at page 642 wherein the learned 
author says: 

“The word ‘found’ in the group of words ‘at which he may be found’ used in s, 188, 

Criminal Procedure Code, means found by the Court at the time when the matter 
comes up for trial, that is to say, any Court which is otherwise competent to try the 
offence can take seisin the moment the accused appears in its presence. How he gets 
there is immaterial, It does not matter whether he comes voluntarily or in answer to a 
summons or under illegal arrest...”. 
It is not disputed that the accused in the present case did appear before the 
trial Magistrate. Therefore, there is no difficulty for the Magistrate in inquir- 
ing into the charge levelled against the accused so far as the question as to 
whether the accused were found in Bombay is concerned. 

Mr. Banatwala, for accused No. 8, contended that accused No. 3 was not an 
Indian citizen on the date of the offence. According to him, on the date of 
the offence, accused No. 3 was a foreigner i.e., a citizen of Portuguese Goa. 
He, therefore, requested that this question should also be left open for consi- 
deration by the Magistrate. I see no objection in doing so. 

The result is that the application is allowed and the case is sent back to the 
Presidency Magistrate, 16th Court, Esplanade, Bombay, who had taken cogni- 
zance of this case, to proceed according to law and in the light of the above 


observations, Application allowed. 
3 [1940] A.I.R. Nag. 245. 
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CRIMINAL REFERENCE. 


Before Mr. Justice Patel and Mr. Justice Gokhale. 


STATE v. SHESHAPPA DUDHAPPA TAMBADE.* 

Bombay Prohibition Act (Bom. XXV of 1949), Sec. 129A—Constitution of India, Arta. 
21, 31; Seventh Schedule, List II Entry 8, List III Entry 42—Bombay Prohibition 
(Medical Examination and Blood Test) Rules, 1959. Rule 4—Whether s. 129A of 
Bombay Prohibition Act ultra vires arts. 21 & 31 of Constitution—Infringement of 
personal liberty or life in accordance with procedure established by law whether 
justiciable. 


Section 129A of the Bombay Prohibition Act, 1949, is not ultra vires article 21 or 
article 31 of the Constitution of India. 

The reasonableness of a provision of law relating to curtailment of life or personal 
liberty by’ procedure established by law is not open to challenge on the ground that 
it violates art 21 of the Constitution of India. 

A. S. Krishna v. State of Madras, Russell v, The Queen’ State v. Balwant Gan- 
pati’ A. K. Gopalan v. The State’ and Breithaupt v. Abram; referred to. 


Tue facts are stated in the judgment. 


H. M. Seervai, Advocate General, with M. A. Rane, Assistant Government 
Pleader, for the State. 


H. D. Gole, for S. B. Bhasme and G. R. Rege, for the accused. 

GOKHALE J. A rather interesting question relating to the validity of s. 129A 
of the Bombay Prohibition Act, 1949 (Bombay Act XXV of 1949), arises in 
this reference made to this Court by the Joint Civil Judge and Judicial Magis- 
trate First Class, Islampur, under s. 432 of the Criminal Procedure Code. One 
Sheshappa Dudhappa Tambade of Chikurde in the Sangli District is charged 
with having committed offences under s. 85(/), (2) and (3) of the Bombay 
Prohibition Act and s. 186 of the Indian Penal Code. The allegation against 
the accused was that he was found drunk in a publie place, incapable of taking 
care of himself and behaved in a disorderly manner under the influence of 
drink and had, as such, committed offences under s. 85(/), (2) and (3) of the 
Act. The other charge against the accused was that he voluntarily obstructed 
a public servant in the discharge of his public functions, inasmuch as he offer- 
ed resistance to the medical officer before whom he was produced and refused 
to allow the medical officer to collect his blood. Section 129A empowers any 
Prohibition Officer duly empowered in this behalf by the State Government or 
any police officer to produce a person before a registered medical practitioner 
(authorised by general or special order by the State Government in this be- 
half), for the purpose of medical examination or collection of blood, if, in the 
investigation of any offence under the Act, he has reasonable ground for believ- 
ing that the person has consumed an intoxicant or for the procuring of evidence 
thereof it is necessary that his body be medically examined, or that his blood 
be collected for being tested for determining the percentage of alcohol therein. 
The section enables the Prohibition Officer or the police officer to request the 
medical practitioner to furnish a certificate on his finding whether such per- 
son has consumed any intoxicant and to forward the blood collected by him 
for test to the Chemical Examiner or Assistant Chemical Examiner to Govern- 
ment, or to such other officer as the State Government may appoint in this 
behalf. On such request being made by the Prohibition Officer or the police 
officer, the medical practitioner, before whom a person has been produced, is 

* Decided, aaah a 1963. Criminal Refe- 3 (1980) 63 Bom. L.R. 87. 
rence No. 10 of 196 4 ead 8.C.R. 88. 


1 [1957] 8.C.R. Soo. 5 (1957) 362 U.S. 432, s.o, 1 L. Ed., 
2 (1882) 7 A.C. 829. 2d 448. 
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required to examine the person and collect and forward the blood of such 
person to the Chemical Examiner or Assistant Chemical Examiner or Assistant 
Chemical Examiner to Government and to furnish to the officer, by whom such 
person has been produced, a certificate containing the result of his examination. 
The Chemical Examiner or Assistant Chemical Examiner to Government is 
required to certify the result of the test of the blood forwarded to him, stating 
therein, in the prescribed form, the percentage of alcohol, and such other parti- 
culars as may be necessary or relevant. If any person offers resistance to his 
production before a registered medical practitioner or on his production before 
such practitioner, offers resistance to the examination of his body or to the 
collection of his blood, the section also empowers the use of all means reason- 
ably necessary to secure the production of such person or the examination of 
his body or the collection of blood necessary for the test. Resistance to pro- 
duction before a registered medical practitioner or to the examination of the 
body or to the collection of blood is deemed to be an offence under s. 186 of the 
Indian Penal Code. The accused in this case was produced before the medi- 
cal officer and it appears that he allowed himself to be examined by the medical 
officer. The allegation, however, is that he resisted when the medical officer 
proceeded to collect his blood. That is how he was charged with having com- 
mitted an offence under s. 186, Indian Penal Code. Before the learned Magis- 
trate, s. 129A was challenged on two grounds. One ground was that the sec- 
tion was ultra vires art. 31(2) of the Constitution inasmuch as s. 129A or any 
other provision of the Act did not provide for payment of compensation for the 
blood collected for the test. In this connection, it seems to have been contended 
before him that blood was property and the collection of blood for the test 
under s. 129A was acquisition of property without payment of compensation. 
The second ground: was that the section was also ultra vires art. 21 of the Con- 
stitution inasmuch as it made a serious encroachment on the right to personal 
liberty. The learned Magistrate was of the opinion that the section was in- 
valid or inoperative on the ground of its invalidity under the Constitution and 
since it involved a question as to the validity of a section in the Act, the deter- 
mination of which was necessary for the disposal of the case, he has referred 
that question for the decision of this Court. 

The Bombay’ Prohibition Act, 1949, came on the Statute Book on May 20, 
1949. Since its enactment, it has undergone a number of amendments which 
were necessitated either with a view to making the policy underlying it effec- 
tive or with a view to bringing it in line with the decisions of Courts on the 
question of the validity of some of its sections in the light of the provisions of 
the Constitution. Section 129A was introduced in the Act by Bom. Act 12 
of 1959 and was a sequel to the decision of this Court in Deoman Shamji v. 
The State.’ In that case the accused had resisted by force the attempt of cer- 
tain police officers to take him forcibly to a doctor for medical examination 
and he was charged for having committed an offence under s. 353, Indian Penal 
Code. At that time there was no legal provision justifying the use of force 
by police officers to take the accused against his will to a doctor for medical 
examination. It also seems to have been argued in that case that the act of 
the police officer in forcibly taking the accused to the doctor for medical exa- 
mination amounted to the exercise of testimonial compulsion in violation of 
el, (3) of art. 20 of the Constitution. Section 353, Indian Penal Code, pro- 
vides punishment for the offence of assaulting or using criminal force to any 
person being a public servant in the execution of his duty as such public ser- 
vant, or with intent to prevent or deter that person from discharging his duty 
as such public servant, or in consequence of anything done or attempted to 
be done by such person in the lawful discharge of his duty as such public 
servant. Tarkunde J., who delivered the judgment of the Division Bench, -ob- 
served that there was no statutory provision which rendered lawful the coer- 
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cion exercised or threatened by the public servant in order that the accused 
may be medically examined and inasmuch as the public servant was not doing 
his duty in taking the accused against his will to the doctor, the accused could 
not be convicted under s. 353, Indian Penal Code. In order, presumably, to 
introduce such a statutory provision empowering a public servant to take a 
person for medical examination or collection of blood that s. 129A was in- 
troduced in the Statute. On the other ground which was urged before the 
Division Bench that the act of the public servant amounted to the exercise of 
testimonial compulsion in violation of cl. (3) of art. 20 of the Constitution, it 
was observed that it was not necessary to decide upon the soundness of that 
contention and that the question may fall for determination if the Legislature 
made a provision for compulsory medical examination. The latter question, 
however, did arise in State v. Balwant Ganpatt® and it was held that s. 129A 
of the Act did not violate the protection against compulsory self-incrimination 
guaranteed by art. 20(3) of the Constitution and was, therefore, valid. Argu- 
ments with regard to the propriety or otherwise of the very considerable limi- 
tations on personal liberty, which have been imposed by the section, appear to 
have been advanced, but those considerations were ‘‘rigidly excluded from 
consideration’? by the Court. Thus, the contention that the section is ultra 
vires art. 31(2) or art. 21 of the Constitution was not dealt with and decided 
in these previous cases and has now arisen for our consideration. 


It would be convenient to deal first with the contention relating to the vires 
of s. 129A on the ground of its violation of art. 31(2) of the Constitution. 
Article 31 of the Constitution, after omitting such parts as are not relevant, 
is as follows: 

“31.(1) No person shall be deprived of his property save by authority of law . 

(2) No property shall be compulsorily acquired or requisitioned save for a public 
purpose and save by authority of a law which provides for compensation for the pro- 
perty so acquired or requisitioned and either fixes the amount of the compensation 
or specifies the principles on which, and the manner in which, the compensation is to 
be determined and given; and no such law shall be called in question in any court on 
the ground that the compensation provided by that law is not adequate. 

(2A) Where a law does not provide for the transfer of the ownership or right to 
possession of any property to the State or to a corporation owned or controlled by the 
State, it shall not be deemed to provide for the compulsory acquisition or requisition- 
ing of property, notwithstanding that it deprives any person of his property.... 

(5) Nothing in clause (2) shall atfect— 

(a) the provisions of any existing law other than a law to which the provisions 
of clause (6) apply, or- 

(b) the provisions of any law which the State may hereafter make— 

(i) for the purpose of imposing or levying any tax or penalty, or 

(it) for the promotion of public health or the prevention of danger to life or pro- 
perty, or 

(tii) In pursuance of any agreeinent entered into between the Government of the 
Dominion of India or the Government of India and the Government of any other 
country, or otherwise, with respect to property declared by law to be evacuee property.” 
Clause (J) of art. 31 imposes a ban on the deprivation of property save by 
authority of law. Clause (2) of art. 31 provides a guarantee that no property 
shall be compulsorily acquired or requisitioned save for a public purpose and 
save by authority of law, which provides for compensation for the property 
so acquired or requisitioned and either fixes the amount of compensation or 
specifies the principles on which, and the manner in which, the compensation 
is to be determined and given. Clause (2), however, is subject to el. (5). A 
question, therefore, arises as to whether s. 129A is part of a law providing for 
compulsory acquisition or requisitioning. If it does, then the next question 
which arises is whether the law is saved by any one or more of the sub-clauses 


2 (1060) 68 Bom L.R. 87. 


yë 


1963.] `. STATE V. SHESHAPPA DUDHAPPA (A.cR.J.}—Gokhale J. ` 288 


of cl. (5) of art. 31. The learned Advocate General contended that the Bom- 
bay Prohibition Act is not law relating to compulsory acquisition or requisi- 
tioning of property and, therefore, art. 31, cl. (2), is not attracted at all. In 
the alternative, however, he contended that if the Act was law relating to com- 
pulsory acquisition or requisitioning of property, it was saved by sub-cl. (b) 
(it) of el. (5) of art. 31. It was his contention that in any case it was a law 
for the promotion of public health or the prevention of danger to life or pro- 
perty and that he would urge that it was valid on that ground, if necessary. 
It was urged that Entry 8 in List II (State List) of the Seventh Schedule of 
the Constitution gives legislative competence to make laws for such State or 
part thereof with respect to ‘‘intoxicating liquors, that is to say, the produc- 
tion, manufacture, possession, transport, purchase and sale of intoxicating 
liquors’’ and it was by virtue of this legislative power that the State Legisla- 
ture has enacted the Bombay Prohibition Act. On the other hand entry 42 in 
List III (Concurrent List) gives legislative competence to enact laws in res- 
pect of ‘‘acquisition and requisitioning of property’’ concurrently to the 
Parliament as well as the State Legislature, and that is how the entry is in List 
III. There could be no doubt that if the Bombay Prohibition Act was law 
relating to acquisition or requisitioning of property, it would have to be in 
conformity with art. 31, even though it may not be outside the legislative 
powers of the State Legislature, whereas, on the other hand, if in substance the 
Bombay Prohibition Act is not law relating to acquisition or requisitioning of 
propery but is law, which can legitimately fall under the legislative compe- 
tence of the State Legislature to make laws with. respeet to ‘‘intoxicating 
liqrfors, that is to say, the production, manufacture, possession, transport, pur- 
chase and sale of intoxicating liquors’’, the question of any violation of art. 31 
of the Constitution will not arise. It is, therefore, necessary to examine the 
nature of the enactment in which s. 129A finds a place. The true character 
of the legislation has to be ascertained when a provision of law is impugned 
on the ground that it is wlira vires the powers of the Legislature which enacted 
it or that it is violative of the rights guaranteed by the Constitution, having 
regard to the nature of the enactment as a whole, to its objects and to the scope 
and effect of its provisions. 

The Bombay Prohibition Act is ‘‘an Act to amend and consolidate the law 
relating to the promotion and enforcement of and carrying into effect the 
policy of Prohibition and also the Abkari law in the State of Bombay’’. Part 
IV of the Constitution enumerates the Directive Principles of State Policy. 
Although the provisions contained in this Part shall not be enforceable by any 
Court, the principles laid down therein are nevertheless fundamental in the 
governance of the country. Article 87 provides that it shall be the duty of 
the State to apply these principles in making laws. Under art. 47, it is one 
of the duties of the State to endeavour to bring about prohibition of the con- 
sumption, except for medicinal purposes, of intoxicating drinks and of drugs 
which are injurious to health. It is obvious that the Bombay Prohibition Act 
is brought on the Statute Book in furtherance of the policy of Prohibition and 
it is in conformity with the duty of the State to bring about prohibition of the 
consumption, except for medicinal purposes, of intoxicating drinks and of 
drugs which are injurious to health. It is to amend and consolidate the law 
relating to the promotion and enforcement of and carrying into effect the 
policy of Prohibition that the Act is enacted. The preamble of the Act is as 
follows: 

“Whereas it is expedient to amend and consolidate the law relating to the promo- 
tion and enforcement of and carrying into effect the policy of Prohibition; and whereas 
it is also necessary to amend and consolidate the Abkari law in the State of Bombay 
for the said purpose and to provide for certain other purposes hereinafter appearing: 
It is hereby enacted as follows:—” i 
Clause (22) of s. 2 of the Act defines ‘‘intoxicant’’ as meaning ‘‘any liquor, 
intoxicating drug, opium or any other substance, which the State Government 
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may, by notification in the official Gazette declare to be an intoxicant.’’ It is 
not necessary to reproduce the definition of ‘‘intoxicating drugs’’ given in 
cl. (23) of s. 2. Chapter II of the Act has enacted provisions to set up the 
establishment for the enforcement of the Act. Chapter III contains prohibi- 
tions under the Act. The various provisions of Chapter III contain inter alia 
the prohibitions relating to the consumption, use, possession or transport of 
any intoxicant or hemp. Section 24A in Chapter III was added by Bom. Act 
XXVI of 1962 and excluded certain preparations in the nature of toilet prepara- 
tions, medicinal preparations, ete., from the operation of the prohibitions. con- 
tained in Chapter III. Chapter IV provides for the control, regulation and 
exemptions. This Chapter contains provisions for licences to be granted by 
the State Government for such purposes as bona fide medicinal, scientific, or 
other purposes. It also provides for granting of permits subject to certain con- 
ditions for the use or consumption of foreign liquor. The granting of health 
permits and emergency permits is also provided for in this Chapter. Similar 
provisions which relate to the control, regulation and exemptions for the en- 
forcement of the Act are contained in this Chapter. Chapter IV-A provides 
for the control and regulation of articles mentioned in s. 24A to prevent their 
use as intoxicating liquor. Chapter IV-B provides for the control and regula- 
tion of denatured spirituous preparations to prevent their use as intoxicating 
liquor. Chapters V and VI respectively deal with prohibition of export or im- 
port of mhowra flowers and the control of export, etc., of molasses. Chapter 
VII provides for the offences and penalties. Section 65 in this Chapter lays 
down the penalty for illegal import, manufacture, etc. of intoxicant or hemp. 
Section 66 lays down the penalty for illegal cultivation and collection of hemp 
and tnter alia for consumption, use, possession or transportation of any intoxi- 
cant. Section 68 provides for penalty for opening, keeping or using any place 
as a common drinking house, ete. We have not referred to all the sections in 
this Chapter, but suffice it to say that this Chapter contains provisions for lay- 
ing down penalties for contraventions of prohibitions contained in the previous 
Chapters of the Act. Chapter VIII provides for excise duties. The provi- 
sions of Chapter IX are more material for the purpose of the present ques- 
tion. They deal with the powers and duties of officers and the procedure. 
They provide for the enforcement of the Act by laying down the powers and 
duties of officers and by prescribing the procedure for such enforcement. It 
is in this Chapter that s. 129A was introduced. Section 129A is as follows: 

“129A. (1) Where in the investigation of any offence under this Act, any Prohi- 
bition Officer duly empowered in this behalf by the State Government, or any Police 
Officer, has reasonable ground for believing that a person has consumed an intoxicant 
and that for the purpose of establishing that he has consumed an intoxicant or for 
the procuring of evidence thereof, it is necessary that his body be medically examined, 
or that his blood be collected for being tested for determining the percentage of alcohol 
therein, such Prohibition Officer or Police Officer may produce such person before a 
registered medical practitioner (authorsied by general or special order by the State 
Government in this behalf) for the purpose of such medical examination or collection 
of blood, and request such registered medical practitioner to furnish a certificate on 
his finding whether such person has consumed any intoxicant, and to forward the 
blood collected by him for test to the Chemical Examiner or Assistant Chemical Exa- 
miner to Government, or to such other Officer as the State Government may appoint 
in this behalf. 

(2) The registered medical practitioner before whom such person has been pro- 
duced shall examine such person and collect and forward in the manner prescribed 
the blood of such person, and furnish to the Officer by whom such person has been 
produced, a certificate in the prescribed form containing the result of his examination, 
The Chemical Examiner or Assistant Chemical Examiner to Government, or other offi- 
cer appointed under sub-section (1), shall certify the result of the test of the blood 
forwarded to him, stating therein, in the prescribed form, the percentage of alcohol, 
and such other particulars as may be necessary or relevant. : 
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(3) If any person offers resistance to his production before a registered medical 
practitioner under sub-section (1) or on his production before such practitioner to the 
examination of his body or to the collection of his blood, it shall be lawful to use all 
means reasonably necessary to secure the production of such person or the examination 
of his body or the collection of blood necessary for the test. 

(4) If the person produced is a female, such examination shall be carried out by, 
and the blood shall be collected by or under the supervision of, a female registered 
medical practitioner authorised by general or special order, by the State Government 
in this behalf, and any examination of the body, or collection of blood, of such female 
shall be carried out or made with strict regard to decency. 

(5) Resistance to production before a registered medical practitioner as aforesaid, 
or to the examination of the body under this section, or to the collection of blood as 
aforesald, shall be deemed to be an offence under section 186 of the Indian Penal Code. 

(6) Any expenditure incurred for the purpose of enforcing the provisions of this 
section including any fees payable to a registered medical practitioner or to the Officer 
appointed under sub-section (1) shall be defrayed out of moneys provided by the State 
Legislature, 

(7) If any Prohibition Officer or Police Officer vexatiously and unreasonably pro- 
ceeds under sub-section (1), he shall, on conviction, be punished with fine which may 
extend to five hundred rupees. 

(8) Nothing in this section shall preclude the fact that the person accused of an 
offence has consumed an intoxicant from being proved otherwise than in accordance 
with the provisions of this section,” 

Chapters X and XI deal with provisions for appeals and revisions and other 
misctllaneous matters. It is, therefore, the scheme of the Act to prohibit, 
amongst other things, the consumption, use, possession, or transport of intoxi- 
cants, and this is done with a view to the promotion and enforcement of and 
carrying into effect the policy of Prohibition. It cannot be said that this en- 
actment, if viewed as an organic whole, is law relating to acquisition or requisi- 
tioning of property. The pith and substance of the legislation is to legislate 
in respect of intoxicating liquors, that is to say, the production, manufacture, 
possession, transport, purchase and sale of intoxicating liquors. It may, how- 
ever, be argued that even though the Bombay Prohibition Act, as a whole, 
may have been enacted in furtherance of the policy of Prohibition and may, 
therefore, be in respect of intoxicating liquors, some of the provisions of the 
Act and, in particular, s. 129A, empower, during the investigation of any 
offence under the Act, any Prohibition Officer empowered in this behalf by the 
State Government or any police officer to produce any person before a regis- 
tered medical practitioner for the purpose of medical examination or collec- 
tion of blood, if there is reasonable ground for believing that the person has 
“consumed an intoxicant, and that for the purpose of establishing that he has 
consumed an intoxicant or for the procuring of evidence thereof it is necessary 
that his body be medically examined or that his blood be collected for being 
tested for determining the percentage of alcoho] therein. The purpose of the 
production of the person concerned béfore the medical practitioner may be to 
establish that he has consumed an intoxicant or it may be that it is necessary 
that his body should be medically examined or his blood should be collected 
for being tested for determining the percentage of alcohol therein, for the pro- 
curing gf evidence. Sub-section (3) of the section empowers the use of all 
means necessary to secure the production of such person or the examination of 
his body or the collection of blood necessary for the test, if such person offers 
resistance to his production before the medical practitioner. Since now it is 
the duty of a Prohibition Officer empowered in this behalf by the State Gov- 
ernment or of a Police Officer to produce such a person before the medical prac- 
titioner, despite his resistance, by employing all lawful means for that pur- 
pose, the resistance to such production may constitute an offence under the 
Indian Penal Code. The accused in this case has been charged with having 
; committed an offence under s. 186 of the Indian Penal Code; and if it is esta- 
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blished that the accused resisted his being produced before a medical practi- 
tioner for the collection of blood under s. 129A. of the Act, it may amount to 
voluntary obstruction of a publie servant in the discharge of his public func- 
tions and it may invite punishment with imprisonment of either description for 
a term which may extend to three months or with fine which may extend tò 
five hundred rupees or with both. The result is that there is an obligation on 
every such person not to resist his production for collection of blood. If he 
does so, he may invite the wrath of the criminal law. The medical practitioner 
is empowered to collect blood necessary for the test, and it seems to have been 
argued before the learned Magistrate that it is inevitable under such cireum- 
stances that a person is bound to submit himself before the medical practitioner 
for the collection of his blood. It is said that blood is property and since such 
property was being extracted from his body and since there was no provision 
in law for the payment of compensation for such blood which is extracted, 
s. 129A violates art. 31(2) of the Constitution. It was not contended before 
us by the learned Advocate General that blood so extracted was not property. 
What was argued was that this provision is not for the purpose of acquisition 
of property. It was contended that s. 129A in terms provides for the collec- 
tion of such blood for the purpose of establishing that an intoxicant has been 
consumed or for the procuring of evidence thereof. As we have already 
pointed out, s. 66 makes it an offence to consume, use, possess or transport any 
intoxicant. Before an offence can be made out, it has to be established that 
the accused has consumed an intoxicant. Sub-section (2) was added to s. 66 
by Bom. Act XII of 1959. This sub-section is as follows: 

“(2) Subject to the provisions of sub-section (3), where in any trial of an offence 
under clause (b) of sub-section (1) for the consumption of an intoxicant, it is alleged 
that the accused person consumed liquor, and it is proved that the concentration of 
alcohol in the blood of the accused person is not less than 0.05 per cent., [weight in 
volume] then the burden of proving that the liquor consumed was a medicinal or tollet 
preparation, or an antiseptic preparation or solution, or a flavouring extract essence or 
syrup, containing alcohol, the consumption of which is not im contravention of the Act 
or any rules, regulations or orders made thereunder, shall be upon the accused person, 
and the Court shall in the absence of such proof presume the contrary.” 

This sub-s. (2) of s. 66 lays down a rule of evidence. If it is established that 
the concentration of alcohol in the blood of the accused person is not less than 
0.05 per cent, weight in volume, then there is a presumption that the accused 
consumed liquor and the burden is then shifted on to the accused to prove that 
the liquor consumed was medicinal or toilet preparation or such other prepara- 
tion, the consumption of which is not in contravention of the Act or any rules, 
regulations or orders made thereunder. This sub-section seems to have been, 
added as a result of the opinion expressed by Tendolkar J. in C. R. H. Ready- 
money Ltd. v. State of Bombay.® Tendolkar J., on the strength of evidence of 
experts, observed that a man may be said to show signs of intoxication when 
the concentration of alcohol in his blood is as low as 0.05 per cent. The ob- 
ject of introducing s. 129A obviously, therefore, seems to be to enable the pro- 
secution to have and produce evidence which would raise the rebuttable pre- 
sumption as provided for by §ub-s. (2) of s. 66. It appears to us to be clear 
that the object of introducing the section was to provide for the procedure with 
a view to effectuate the policy of Prohibition, for which the Bombay®Prohibi- 
tion Act is enacted. While sub-s. (2) of s. 66 laid down a rule of evidence, 
s. 129A laid down a rule of procedure by following which such evidence could 
be procured and it could be established that a person has consumed an intoxi- 
eant. It is not possible to accept the contention that although blood, which is 
property, is extracted and although no compensation is provided for in the Act 
for blood so collected, this section provides for acquisition of property. We 
may point out that the learned Magistrate has ignored el. (2-A) which was 
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added by a subsequent amendment to art. 31 of the Constitution. This clause 
in terms provides that 

“Where a law does not provide for the transfer of the ownership or right to posses- 
sion of any property to the State or to a corporation owned or controlled by the State, 
it shall not be deemed to provide for the compulsory acquisition or requisitioning of 
property, notwithstanding that it deprives any person of his property.” 
Now, even though blood is collected, neither this section nor any other provi- 
sion of the Bombay Prohibition Act provides for the transfer of ownership or 
right to possession of that blood to the State or to a corporation owned or con- 
trolled by the State. Even on this ground it cannot be deemed to provide for 
the compulsory acquisition or requisitioning of the property, despite the fact 
that it might deprive the accused of his property in the blood which is ex- 
tracted. It is not necessary to review the history leading to the introduction 
of el. (2-A) in art. 31. Suffice it to say that the amendment in effect supersed- 
ed the view taken by the majority decision of the Supreme Court in The State 
of West Bengal v. Subodh Gopal Bose.4 By the introduction of this clause 
the minority view of Das J. in that decision is adopted and the result is that 
cases where compensation must be provided for under art. 31 are those where 
any property is transferred to the State or to a corporation owned or con- 
trolled by the State. Acquisition connotes that the ownership or the title of 
the owner is transferred to the State or a corporation owned or controlled by 
the State. Requisition takes place when the right to possession is transferred 
similarly without transferring the title. It is now not enough to enquire 
whether the individual is substantially dispossessed or whether his right to use 
and tnjoy the property is seriously impaired or the value of the property is 
materially reduced by the impugned State action. What is necessary to be 
ascertained is whether there is transference of ownership or right to possession 
to the State or to a corporation owned or controlled by the State. Looking 
to the provisions of the Bombay Prohibition Act in general and s. 129A in 
particular, it cannot be said that the ownership of the blood is transferred to 
the State or that the right to possession of that blood is similarly transferred. 
Even on this view, it is possible to negative the argument that s. 129A pro- 
vides for acquisition of property. We would rather prefer to base our con- 
elusion on the wider ground, namely, that the Bombay Prohibition Act is not 
law relating to acquisition, and even if it is assumed that the taking of blood 
under g. 129A is acquisition, it would not be hit by art. 31 of the Constitution. 
We have already examined the scope and effect of the provisions of the Bom- 
bay Prohibition Act. On this examination the conclusion is inescapable that 
this legislation is, in substance, on the subject stated in Entry 8 in List IL 
(State List) of the Seventh Schedule of the Constitution. Some of its provi- 
sions are wholly ancillary to the exercise of the legislative power under Entry 
8 of the State List. It may be necessary to give effect to the policy of the 
legislation in question, to make ancillary provisions which, by themselves, may 
trench on other subjects such as,'in this case, the subject of acquisition and 
requisitioning of property stated in Entry 42 of List III (Concurrent List) 
in the Seventh Schedule. For that reason it cannot be said that such ancillary 
provisions should be considered separately and that they fall under another 
head of legislation. 

In A. S. Krishna v. State of Madras? the constitutional validity of some pro- 
visions of the Madras Prohibition Act, 1987 (Mad. X of 1937) came in for 
consideration. Section 4(2) and ss. 28 to 32 of that Act were challenged on 
the ground that they were repugnant to the provisions of the Indian Evidence 
Act, 1872, and the Code of Criminal Procedure, 1898, and also on the ground 
that they were repugnant to art. 14 of the Constitution of India. Reliance 
was placed on s. 107(J) of the Government of India Act, 1935. The Madras 
Prohibition Act was passed at a time when the Constitution Act in force was 
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the Government of India Act, 1935. It was contended that the aforesaid sec- 
tions were repugnant to the provisions of the existing Indian laws with réfer- 
ence to the same matter, namely, the Indian Evidence Act and the Code of 
Criminal Procedure. It was held that the Madras Prohibition Act, 1937, was 
both in form and in substance a law relating to intoxicating liquors and that 
the presumptions in s. 4(2) and the provisions in that Act relating to search, 
seizure and arrest in ss. 28 to 32 had no operation apart from offences created 
by that Act and were wholly ancillary to the exercise of the legislative power 
under Entry 31 in List II, Sch. 7 of the Government of India Act, 1985. 
Entry 31 in List II, Sch. 7 of the Government of India Act was 

“Intoxicating liquors and narcotic drugs, that is to say, the production, manufac- 

ture, possession, transport, purchase and sale of intoxicating liquors, opium and other 
narcotic drugs, but subject, as respects opium, to the provisions of List I and, as res- 
pects poisons and dangerous drugs, to the provisions of List IIL.” 
The contention that the impugned provisions of the Madras Prohibition Act 
enacted rules of evidence was accepted, but it was held that it did not follow 
from this that it was a law on evidence, such as was contemplated by Entry 5 
in the Concurrent List. Similarly, the contention that ss. 28 to 32 entirely 
dealt with matters of procedure in relation to crimes was accepted, but it was 
held that for that reasan they could not be regarded as laws on Criminal Pro- 
cedure within Entry 2 of List III. It was observed in that case that the basic 
assumption on which the argument rested was that the heads of legislation 
set out in the several Lists were so precisely drawn as to be mutually exclu- 
sive. The Supreme Court observed that this assumption was not correct and 
that some overlapping of the fields of legislation was inevitable. The doctrine 
evolved by the Privy Council that, for deciding whether an impugned legisla- 
tion was intra vires, regard must be had to its pith and substance, 
was quoted with approval. If a statute was found in substance to 
relate to a topic within the competence of the legislature, it should be held to 
be intra vires, even though it might incidentally trench on topics not within 
its legislative competence. It appears that in such cases it has to be consider- 
ed whether the legislation is colourable, and in considering this the extent of 
the encroachment on matters beyond its competence may be a material ele- 
ment. If in the guise of making a law on a matter within its competence, the 
legislature is, in truth, making a law on a subject beyond its competence, then 
it will be a colourable use of legislative power. On the other hand, if the law 
is in substance on a matter within the competence of the legislature but only 
incidentally trenches on other matters with a view to making that law effective 
and for that purpose enacts ancillary provisions, it cannot be said that such 
provisions are beyond the competence of the legislatures. The Supreme Court 
summed up the position as follows (p. 410) : 

“|. When a law is impugned on the ground that it is ultra vires the powers of the 
legislature which enacted it, what has to be ascertained is the true character of the legis- 
lation. To do that, one must have regard to the enactment as a whole, to its objects 
and to the scope and effect of its provisions. If on such examination it is found that 
the legislation is in substance one on a matter assigned to the legislature, then it must 
be held to be valid in its entirety, even though it might incidentally trench on matters 
which are beyond its competence. It would be quite an erroneous approach to the 
question to view such a statute not as an organic whole, but as a mere collection of 
sections, then disintegraie it into parts, examine under what heads of legislation those 
parts would severally fall, and by that process determine what portions thereof are intra 
vires, and what are not.” 

On this basis, the Court held that the presumptions which were raised by 
s. 4(2) of the Madras Prohibition Act were not such as could be raised in the 
trial of all criminal cases, as are those enacted in the Evidence Act. They 
were to be raised only in the trial of offences under s. 4(/) of the Act. Those 
presumptions were, therefore, purely ancillary to the exercise of the legisla- 
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tive power in respect of Entry 31 in List II. Similarly it was held that the 
provisions relating to search, seizure and arrest in ss. 28 to 32 were only with 
reference to offences committed-or suspected to have been committed under the 
Act. They have no operation generally or to offences which fall outside the 
Act. None of the presumptions in s. 4(2) or the provisions of ss. 28 to 32 had 
any operation apart from offences created by the Act and must, therefore, be 
held to be totally ancillary to the legislation under Entry 32 in List IJ. It is 
true that in that case the’-question was of legislative competence of the State 
Legislature to enact those provisions. The question of legislative competence 
does not arise in the present case. But still, the principle underlying these 
observations will apply to this case in which the provisions of the Bombay Pro- 
hibition Act are challenged on the ground that they violate art. 31 of the Con- 
stitution. It is, therefore, necessary to determine on a consideration of the 
statute as to whether the Bombay Prohibition Act is law relating to acquisition 
at all or whether it is law relating to intoxicating liquors. If the answer is 
that it is the latter, there could be no difficulty in coming to the conclusion that 
art. 31 is not attracted. The power given by s. 129A of the Bombay Prohi- 
bition Act is only in respect of offences under the Act. It is limited to those 
cases in which certain persons are taken to the registered medical practitioner 
by the Prohibition Officer or the Police Officer during the course of investiga- 
tion. The presumptions which may arise as a result of the blood test will also 
arise under s. 66(2) only in respect of the provisions of this Act. They have 
no operation generally or to offences which fall outside the Act. These provi- 
siong must, therefore, be held to be ancillary to the legislative power of the 
State Legislature to make a law relating to the matters in Entry 8 in List II 
(State List) of the Seventh Schedule of the Constitution. 


A similar question came up for consideration in Russell v. The Queen® be- 
fore the Privy Council. In that case the Canada Temperance Act, 1878, pass- 
ed by one of the provincial Legislatures in Canada was challenged on the 
ground that it was beyond the legislative competence of the provincial Legis- 
lature. It was contended that looking to the scheme of that Act it fell under a 
subject which was within the legislative competence of the Dominion Parlia- 
ment. It was contended that the scheme under which it fell was ‘‘property 
and civil rights’’, which was under the legislative competence of the Dominion 
Parliament. This contention was negatived by the Privy Council as follows 
(p. 888) : 

“Next, their Lordships cannot think that the Temperance Act in question properly 
belongs to the class of subjects, ‘Property and Civil Rights’. It has in its legal aspect 
an obvious and close similarity to laws which place restrictions on the sale or custody 
of poisonous drugs, or of dangerously explosive substances, These things, as well as 
intoxicating liquors, can, of course, be held as property, but a law placing restrictions on 
their sale, custody, or removal, on the ground that the free sale or use of them is dan- 
gerous to public safety, and making it a criminal offence punishable by fine or imprison- 
ment to violate these restrictions, cannot properly be deemed a law in relation to pro- 
perty’in the sense in which those words are used in the 92nd section. What Parliament 
is dealing with in legislation of this kind is not a matter in relation to property 
and its rights, but one relating to public order and safety. That is the primary 
matter dealt with, and though incidentally the free use of things in which men may 
have property is interfered with, that incidental interference does not alter the charac- 
ter of the law. Upon the same considerations, the Act in question cannot be regarded as 
legislation in relation to civil rights. In however large a sense these words are used, 
it could not have been intended to prevent the Parliament of Canada from declaring and 
enacting certain uses of property, and certain acts in relation to property, to be crimi- 
nal and wrongful. Laws which make it a criminal offence for a man wilfully to set 
fire to his own house on the ground that such an act endangers the public safety, or to 
overwork his horse on the ground of cruelty to animal, though affecting in some sense 


6 (1882) 7 A.C. 829. 


240 THE BOMBAY LAW REPORTER. [VoL. LXVI. 


property and the right of a man to do as he pleases with his own, cannot properly be 
regarded as legislation in relation to property or to civil rights. Nor could a law which 
prohibited or restricted the sale or exposure of cattle having a contageous disease be 
so regarded, Laws of this nature designed for the ‘promotion of public order, safety, 
or morals, and which subject those who contravene them to criminal procedure and 
punishment, belong to the subject of public wrongs rather than to that of civil rights. 
They are of a nature which fall within the general authority of Parliament to maké laws 
for the order and good government of Canada, and have direct relation to criminal 
Jaw, which is one of the enumerated classes of subjects assigned exclusively to the 
Parliament of Canada. It was said in the course of the judgment of this Board in the 
case of the Citizens Insurance Company of Canada v. Parsons: Queen Insurance Com- 
pany v. Parsons,’ that the two sections (91 and 92) must be read together, and the lan- 
guage of one interpreted, and, where necessary, modified by that of the other. Few, 
if any, laws could be made by Parliament for the peace, order, and good government 
of Canada which did‘ not in some incidental way affect property and civil rights: 
and it could not have been intended, when assuring to the provinces exclusive legis- 
lative authority on the subjects of property and civil rights, to exclude the Parliament 
from the exercise of this general power whenever any such incidental interference would 
result from it. The true nature and character of the legislation in the particular in- 
stance under discussion must always be determined, in order to ascertain the class of 
subjects to which it really belongs. In the present case it appears to their Lordships, 
for the reasons already given, that the matter of the Act in question does not properly 
belong to the class of subjects “Property and Civil Rights” within the meaning of sub- 
sect, 13.” 

It was thus laid down that the true nature and character of the legislation in 
the particular instance under discussion must always be determined, in order 
to ascertain the class of subjects to which it really belongs. The challenge to 
s. 129A of the Bombay Prohibition Act on the ground that it violates art. 31 
of the Constitution must, therefore, fail. 

As we have pointed out earlier, the learned Advocate General had also con- 
tended that even if it was held that this section was violative of art. 31 of 
the Constitution, on the ground that it provided for acquisition of property, 
he would support that section on the ground that it fell in sub-cl. (b)(#) of 
cl. (5) of art. 31. There would be considerable substance in this contention 
also, but on the view which we have taken it is not necessary to decide it. 

The second ground on which the section was challenged before the learned 
Magistrate was that it violated art. 21 of the Constitution. Article 21 pro- 
vides that 

“No person shall be deprived of his life or personal liberty except according to 

procedure established by law.” 
The argument seems to have weighed with the learned Magistrate on the ground 
that there was no Article in the Constitution to authorise the State to deprive 
a man of his blood. The learned Magistrate observed that blood was part of 
life and the section does not prescribe the quantity of blood of which a man 
could be deprived. He has observed as follows: 

“Thus, under the section a person could be deprived of limitless blood with fatal 
consequences, It is, therefore, submitted that the procedure prescribed under s. 129A 
to deprive a person of his blood is vague and is not saved by Art. 21 of the Constitution.” 
It must be noted that the rules relating to the taking of blood were not chal- 
lenged before the learned Magistrate. It would be erroneous to say that the 
provision in s. 129A is vague since limitless blood can be taken from a man’s 
body which may lead to fatal consequences. Sub-section (2) of s. 129A itself 
provides that the registered medical practitioner before whom a person has 
been produced shall examine such person and collect and forward in’ the man- 
ner prescribed the blood of such person. Sub-section (3) provides that it shall 
be lawful to use all means reasonably necessary to secure the production of such 
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person or the examination of his body or the collection of blood necessary for 
the test. From this it would appear that there are limitations in the section 
itself relating to the collection of blood. The collection, in the first instance, 
has to be in the manner prescribed, and the power to produce a person before 
the medical practitioner is for the collection of blood necessary for the test. 
Implied in this is the limitation that such blood as is necessary for the test is 
to be collected. By virtue of the powers conferred on the Government by 
cl. (w) of sub-s. (2) of s. 148 of the Bombay Prohibition Act, rules are framed 
and those rules are called the Bombay Prohibition (Medical Examination and 
Blood Test) Rules, 1959. Rule 4 of these rules, which provides for the manner 
and collection and forwarding of blood, is as follows :— 

“, Manner of collection and forwarding of blood.—(1) The registered medical prac- 
titioner shall use a syringe for the collection of the blood of the person produced before 
him under rule 3. The syringe shall be sterilized by putting it in boiling water before 
it ig used for the aforesaid purpose. He shall clean with sterilized water and swab the 
skin surface of that part of such person’s body from which he intends to withdraw the 
blood. No alcohol shall be touched at any stage while withdrawing blood from the 
body of the person. He shall withdraw not less than 5 c.c. of venous blood in the 
syringe from the body of the person. The blood collected’ in the syringe shall then be 
transferred into a phial containing anti-coagulant and preservative and the phial shall 
then be shaken vigorously to dissolve the anti-coagulant and preservative in the blood. 
The phial shall be labelled and its cap sealed by means of sealing wax with the official 
seal or the monogram of the registered medical practitioner. 

(2) The sample blood collected in the phial in the manner stated in sub-rule (1) 
shali*be forwarded for test to the Testing Officer either by post or with a special mes- 
senger so as to reach him within seven days from the date of its collection. It shall be 
accompanied by a forwarding letter in Form ‘B’ which shall bear a facsimile of the seal 
or monogram. used for sealing the phial of the sample blood.” 

It is true that in this rule the registered medical practitioner is required to 
withdraw from the body of the person not less than 5 c.c. of venous blood in 
the syringe. It is contended that although the minimum quantity of blood to 
be withdrawn from the body of the person is prescribed in this rule, there is no 
limitation if the registered medical practitioner extracts more blood so as to 
make it detrimental to human health. We have already pointed out that the 
validity of this rule is not challenged before us and we are not called upon to 
consider that aspect of the matter. What is important is that the section it- 
self imposes the limitation for extracting blood only in the manner prescribed. 
Moreover, blood cannot be extracted by any person otherwise than by a register- 
ed medical practitioner authorised by general or special order by the State Gov- 
ernment in this behalf. There is no reason to suppose that this power of autho- 
rizing certain medical practitioners shall be exercised unreasonably. It can- 
not, therefore, be said that the power to extract blood is without any limitations. 
The section itself requires that the blood is to be extracted as is necessary for 
the test. It is, therefore, not possible to accept the learned Magistrate’s view 
that limitless blood can be extracted for purposes of the test under s. 129A of 
the Act. The amendment was introduced in the Act as a sequel to the decision 
in Deoman hamji v. The State by which the police officers or the Prohibition 
Officers are empowered by law to take a person against his will to a doctor for 
medical examination. If the person offers resistance to his production before 
a medical practitioner or to the examination of his body or to the collection of 
his blood, it has now been made lawful to use all means reasonably necessary to 
secure the production of such person or the examination of his body or the 
collection of blood as may be necessary for the test. It is, therefore, now a pro- 
cedure established by law for the examination of the body of a person or the 
collection of his blood. As we have pointed out earlier, in State v. Balwant 
Ganpati it was urged before the Court that s. 129A allows a person to be drag- 
ged for medical examination and to be manhandled for the forcible extraction 
B.L.R.—16. 
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of blood from his veins and that too by a medical practitioner who might only 
be a veterinary doctor, and all this for the purpose of deciding whether circum- 
stances existed under which a rebuttable presumption of having taken prohi- 
bited aleohol might not be raised against him. But the Court observed that all 
considerations relating to the propriety or otherwise of the very considerable 
limitations on personal liberty which have been imposed by the section were 
rigidly excluded from consideration. Although the question was not decided, 
it was observed as follows (p. 90) : 

“...1t is, however, not within our competence to decide whether, under the circum- 

stances, the extent of interference with personal liberty is reasonably justified by the object 
to be achieved. While the judiciary can be approached for an enquiry into the reason- 
ableness of restrictions placed on the right ‘to acquire, hold and dispose of property’ 
guaranteed by art. 19(1)(f) of the Constitution, no equally comprehensive right to the 
judicial examination of the reasonableness of restrictions imposed on personal liberty 
has been granted by the Constitution. Certain specific aspects of personal liberty have 
been included in art. 19, such as the right to freedom of speech and expression, the right 
to assemble peaceably and without arms, the right to form associations or unions, ete., and 
the reasonableness of any restrictions placed on these specific rights has been made 
justiciable. The general right to personal liberty, apart from specific aspects thereof, 
is covered by art 21, which says that ‘no person shall be deprived of his life or personal 
liberty except according to procedure established by law’. Where personal liberty is 
restricted by a particular law, and the law does not relate to topics mentioned in art. 19, 
the examination of its reasonableness is an exclusively legislative function.” 
The provision of law with which we are concerned cannot be said to fall within 
the specific aspects of personal liberty protected under art. 19(/) (f) of the Con- 
stitution. With respect, we agree with the observations made by this Court in 
State v. Balwant Ganpati. Whatever limitation on personal liberty as may be 
involved because of the provisions of s. 129A of the Act will, therefore, have to 
be examined in the light of the general right to personal liberty as is covered 
by art. 21 of the Constitution. Article 21 itself.does not give an absolute right 
to personal liberty. It does not say that no person shall be deprived of his life 
or personal liberty under any circumstances. On the contrary, the article pre- 
supposes that such deprivation of life or personal liberty as is in accordance 
with procedure established by Jaw is not protected by art. 21. The function of 
deciding as to whether certain procedure established by law which results in 
the deprivation of life or personal liberty is reasonable or not is not of the Court, 
since it is an exclusively legislative function. The result, therefore, is that even 
on the assumption that the provision of s. 129A of the Act is unreasonable, it is 
not for the Court to decide that question, since the reasonableness of a provi- 
sion of law relating to curtailment of life or personal liberty by procedure esta- 
blished by law is not justiciable. The Legislature in its wisdom decides whe- 
ther certain restrictions on personal liberty or life are reasonable or not and 
establishes a procedure in the law. So long as that procedure is established by 
law, it is not open to challenge it on the ground that it violates art. 21 of the 
Constitution. This was the view taken by the Supreme Court in A. K. Gopalan 
v. The State.8 Kania C. J. observed as follows (pp. 111, 118, 120) : 

“| |.The only right [given by Art. 21] is that no person shall be deprived of his life 
or liberty except according to procedure established by law. 

...By adopting the phrase, ‘procedure established by law’ the Constitution gave the 
legislature the final word to determine law. 

...It is only in express constitutional provisions limiting legislative power and 
controlling the temporary will of a majority by a permanent and paramount law settled 
by the deliberate wisdom of the nation that one can find a safe and solid ground for 
the authority of Courts of justice to declare void any legislative enactment. Any assump- 
tion of authority beyond this would be to place in the hands of the judiciary powers too 
great and too indefinite elther for its own security or the protection of private rights.” 
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It must be remembered that our Constitution does not contain a provision cor- 
responding to the Due Process Clause of the 5th and 14th Amendment of the 
American Constitution. It is, therefore, clear that the validity of s. 129A of 
the Act will have to be decided only with reference to the constitutional provi- 
sion contained in art. 20(3). Since it cannot now be said that there is no law 
empowering the extraction of blood and since the procedure for such extraction 
of blood is established by law, any deprivation of liberty on account of a person 
being compelled to go before a medical officer for that purpose cannot be said 
to be ultra vires art. 21 of the Constitution. 

We have pointed out before that the section itself contains limitations with 
regard to the procedure for extracting blood. The question as to whether the 
conviction of a person based on the result of the involuntary blood-test taken 
after extracting blood deprived a person of his liberty without due process of 
law guaranteed by the Fourteenth Amendment of the American Constitution 
arose for consideration in Breithaupt v. Abram.® The petitioner in that case 
while driving a pickup truck was involved in a collision with a passenger car. ` 
Some of the passengers of the car were killed and the petitioner was seriously 
injured. A pint whiskey bottle, almost empty, was found in the glove com- 
partment of the truck. The petitioner was, therefore, taken to a hospital and 
while he was lying unconscious, the smell of liquor was detected on his breath. 
On a request by the patrolman, an attending physician, while the petitioner was 
unconscious, withdrew a sample of about 20 cubic centimeters of blood by use 
of a hypodermic needle. . Subsequent laboratory analysis showed that the blood 
contained about .17% alcohol. The petitioner was, thereafter, charged with in- 
volurftary manslaughter and in the trial, testimony, regarding the blood test 
and its result, was admitted into evidence, despite the petitioner’s objection. 
This testimony included the evidence of an expert that a person with .17% 
alcohol in his blood was under the influence of intoxicating liquor, Although 
he was convicted, the petitioner did not appeal, but later he sought release from 
his imprisonment by a petition for a writ of habeas corpus. It was contended 
that the conduct of the state officers offended the ‘‘sense of decency’’ and that 
it was ‘‘brutal’’ and ‘‘offensive’’ and was, therefore, ‘‘shocking to the con- 
science’. It was also said that the conduct did not comport with traditional 
ideas of fair play and decency. This argument was not accepted by a majority 
of the Supreme Court of the U.S. Mr. Justice Clark who delivered the opinion 
of the majority observed as follows (p. 451) : 

“..there ig nothing ‘brutal’ or ‘offensive’ in the taking of a sample of blood when 

done, as in this case, under the protective eye of a physician. To be sure, the driver 
here was unconscious when the blood was taken, but the absence of conscious consent, 
without more, does not necessarily render the taking a violation of a constitutional 
right; and certainly the test administered here would not be considered offensive by 
even the most delicate. Furthermore, due process is not measured by the yardstick of 
personal reaction or the sphygmogram of the most sensitive person, but by that whole 
community sense of ‘decency and fairness’ that has been woven by common experience 
into the fabric of acceptable conduct....The blood test procedure has become routine 
in our everyday life. It is a ritual for those going into the military service as well as 
those applying for marriage licenses. Many colleges require such tests before permit- 
ting entrance and literally millions of us have voluntarily gone through the same, though 
a longer, routine in becoming blood donors.” 
The majority opinion, therefore, was that a blood test taken by a skilled techni- 
cian is not such ‘‘conduct that shocks the conscience’. The Court also observed 
that this may not apply to cases where there is indiscriminate taking of blood 
under different conditions or by those not competent to do so. It was also ob- 
served (p. 452): 

“_..Modern community living requires modern scientific methods of crime detec- 
tion lest the public go unprotected.” 4 
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Mr. Justice Clark in conclusion made the following very pertinent observa- 
tions (p. 453) : 

“...As against the right of an individual that his person be held inviolable, even 

against so slight an intrusion as is involved in applying a blood test of the kind to which 
millions of Americans submit as a matter of course nearly every day, must be set the 
interests of society in the scientific determination of intoxication, one of the great 
causes of the mortal hazards of the road. And the more so since the test likewise may 
establish innocence, thus affording protection against the treachery of judgment based 
on one or more of the senses.” 
This was the view taken by the Supreme Court of U.S. even when the chal- 
lenge was under the Due Process Clause. So far as our Constitution is con- 
cerned, the Courts are not required to go so far and determine whether a certain 
procedure established by law was brutal or offensive or shocking to the con- 
science and was, therefore, unreasonable. Infringement of personal liberty or 
life, if in accordance with the procedure established by law, is not justiciable. 
` Tn the Prohibition Act, which, as we have pointed out earlier, is brought on the 
statute book to effectuate the ' policy of Prohibition, the taking of blood is em- 
powered to be done only by a registered medical practitioner. It is thus under 
the protective eye of the law. It is intended to help the scientific determina- 
tion of intoxication and the results of the test may as well prove innocence as 
the guilt of the person. We are, therefore, unable to accept the view taken by 
. the learned Magistrate that s. 129A of the Act is ultra vires art. 21 of the Con- 
stitution. 

In the view which we have taken, we cannot igesi the contention made on 
behalf of the aceused that s. 129A of the Bombay Prohibition Act is ultra’ vires 
either art. 21 or art. 31 of the Constitution. The Reference is, therefore, re- 
jected. The papers of this case shall be sent back to the learned Magistrate for 
the further disposal of the case according to law. 

Reference rejected. 


SUPREME COURT. 


Present: Mr. Justice P. B. Gajendragadkar and Mr. Justice K. N. Wanchoo. 
THE STATE OF META EA 


JAGATSING CHARANSING ARORA”. 


Indian Penal Code (Act XLV of 1860), Secs. 161, 21—Road Transport Corporations Act 
(LXIV of 1950), Sec. 43—Criminal Procedure Code (Act V of 1898), Secs. 537, 197— 
Public servant accepting bribe for getting appointment made in office where he is 
employed—Whether necessary that charge or evidence should indicate other public 
servant with whom service rendered—Effect of non specification of other public ser- 
vant where such specification necessary—Who to be deemed public servants under 
s. 43 of Act LXIV of 1950. 


Where a person is a public servant in the very office where an appointment is to 
be made and takes money in order to get the appointment made, such a person would 
be taking money for himself or for any other person in his office in order to do any 
official act within s. 161 of the Indian Penal Code, 1860. In such a case it is not neces- 
sary that the charge or evidence should indicate who was the other public servant 
with whom the service was rendered. It is enough if it is shown that money was 
paid to a public servant in a particular department by which an order would be made 
and if it was taken for doing any official act in that department. 

The Supreme Court did not lay down in State of Ajmer v. Shivji Lal! that if the 
other public servant is not specified in the charge, the trial would be bad. Where 


*Decided, August 13. 1963. Criminal Appeal 1 [1969] Supp. 2 §.C.R. 739. 
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the public servant is not specified in the charge that would only mean that there is 
defect in the charge and such a defect would be curable under s. 537 of the Criminal 
Procedure Code, 1898, unless such error or omission or irregularity or misdirection 
has in fact occasioned a failure of justice. 

Under s. 43 of the Road Transport Corporations Act, 1950, members, officers and 
servants of a corporation can only be public servants when they act or purport to 
act in pursuance of any of the provisions of the Act or of any other law. 


Tue facts appear in the judgment. 


H. R. Khanna and R. H. Dhebar, for the appellant. 
T. V. R. Tatachari, (Amicus Curiae), for respondent No. 1. 


Wancnoo J. This is an appeal by special leave against the judgment of 
the Bombay High Court by which the two respondents were acquitted. The 
prosecution case briefly was that one Dongarsing, a discharged truck driver 
from the army, was in need of employment. Towards the end of October 1955 
he made an application to the District Soldiers’ Board, Dhulia, praying for 
help in securing employment. This application was forwarded to the Divi- 
sional Controller of the State Transport, Corporation at Dhulia and Dongar- 
sing was asked by the Corporation to make a formal application on a printed 
form to be obtained on payment of As. 0-2-0. Accordingly Dongarsing applied 
for a printed form sometime in November 1955 which he received on November 
19, 1955. Thereafter Dongarsing met Sheikh Ahmed (respondent No. 2) who 
was dn service in the said department at Jammer and asked him for help. 
Sheikh Ahmed told Dongarsing that Jagatsing (respondent No. 1) who was an 
officer in the State Transport Corporation at Dhulia would be able to secure 
8 job for Dongarsing provided he was paid money. Consequently, Dongar- 
sing went to Dhulia along with Sheikh Ahmed and met Jagatsing and it was 
settled that Dongarsing would pay Rs. 50 as bribe to Jagatsing for securing the 
job of a driver. Rs. 25 were immediately paid on that very day, namely, 
November 25, 1955, and the remaining amount Rs. 25 was paid a fortnight 
later about December 9, 1955. Dongarsing was informed sometime at the end 
of January or beginning of February, 1956, that his application for the post of 
driver had been rejected. He then went to Jagatsing again and asked him to 
return the sum of Rs. 50 already paid or secure the job for him. Jagatsingh 
replied that he could not return the money as it had already been paid to other 
persons but said that if he paid another Rs. 50 Jagatsing might be able to pro- 
cure the job for him. So another printed form of application was procured 
by Jagatsing and Dongarsing filled it up and gave it to Jagatsing. By this 
time however Dongarsing had become suspicious of the bona fides of Jagatsing 
and he, therefore, approached the anti-corruption department. So a trap was 
laid for catching Jagatsing and Rs. 30 in currency notes were given to Dongar- 
sing for passing on to Jagatsing after applying anthracene powder to them. 
Eventually on February 20, 1956, this amount of Rs. 30 was passed on by Don- 
garsing to Jagatsing at about 3 pm. After the money was paid the police 
caught Jagatsing who had the money in his hands but threw it down on being 
challenged. It was however found that particles of anthracene powder were 
on the thumb and two fingers of Jagatsing and also on the seam of the right 
pocket of the pant of his trousers. The currency notes were then picked up 
and the necessary panchnama was prepared and after further investigation 
Jagatsing and Sheikh Ahmed were prosecuted. 


Jagatsing denied his guilt and said that he had nothing to do with the ap- 
pointment of drivers and conductors and was never in a position to do any- 
thing for Dongarsing. Sheikh Ahmed also denied his guilt and said that all 
that he did was to help Dongarsing in filling up the printed form but that he 
never told Dongarsing that he had to pay a bribe to Jagatsing in order to get 
the job. 
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The trial Court found on the facts that the prosecution had proved its case 
beyond reasonable doubt and that Jagatsing had accepted the currency-notes 
which Dongarsing gave him on February 20 as illegal gratification as a motive 
for securing the job for Dongarsing. As to Sheikh Ahmed the trial Court 
held that it would not be safe to accept the testimony of Dongarsing as to the 
payment of the two sums of money of Rs. 25 in November and December, 1955, 
as he was an accomplice. As to the payment of Rs. 30 on February 20 the 
trial Court held that Sheikh Ahmed was not present at that time and could 
not be held to be guilty of abetment of that crime, particularly as the letter 
exh. 29 on which the charge of abetment was based was never handed over by 
Dongarsing to Jagatsing. The trial Court further held as to Jagatsing that 
he was not a public servant within the meaning of s. 43 of the Road Transport 
Corporations Act, No. LXIV of 1950 (hereinafter referred to as the Transport 
Act). It, therefore, acquitted both the respondents. 


This was followed by an appeal by the State to the High Court of Bombay. 
The High Court apparently accepted the finding of the trial Court as to the 
payment of Rs. 80 as bribe to Jagatsing. The High Court then addressed it- 
self to questions of law raised before it. These questions were: (1) whether 
Jagatsing was a publie servant within the meaning of s. 21 of the Indian Penal 
Code read with s. 43 of the Transport Act, and (2) whether the ingredients of 
s. 161 of the Indian Penal Code, under which Jagatsing had been charged had 
been proved. The High Court did not decide the first question in the view it took 
of the second question. Relying on the judgment of this Court in the State of, 
Ajmer v. Shivji Lal,’ the High Court held that as there was no averment as 
to the public servant who was to be approached either in the complaint or in 
the evidence, it had no option but to confirm the acquittal ordered by the Special 
Judge in view of Shivji Lal’s case. As the High Court acquitted Jagatsing, 
it held that there could be no case of abetment against Sheikh Ahmed. The 
State of Maharashtra has come to this Court by special leave against the view 
taken by the High Court acquitting the two respondents. 

We shall first deal with the view taken by the High Court on the second 
question. We must say, with respect, that the High Court has read more in the 
decision in Shivji Lel’s case than what was decided therein. In that case the 
bribe was said to have been given to Shivji Lel who was a teacher in a railway 
school at Phulera. The purpose for which the bribe was said to have been 
given was to secure a job for Premsingh who had given the bribe, in the rail- 
way running shed at Abu Road. On these facts it is obvious that Shivji Lal 
would have nothing to do with the securing of a job at the railway running shed 
at Abu Road, for he was in no way connected with that shed and could only 
approach some officer at Abu Road for procuring the job. In these circumstances 
Shivjilal could only secure the job for Premsingh by rendering or attempting 
to render service to Premsingh with some public servant at Abu Road who 
would be in a position to secure the job there. That case, therefore, clearly 
fell under that part of s. 161 (omitting the unnecessary words) which reads 
as follows :— ; 
zı “Whoever, being...a public servant accepts...from any person, for himself or for 
anyother person, any gratification whatever, other than legal remuneration, as a motive 
orurewatd...for rendering or attempting to render any service or disservice to any 
persón, i»lwith:any public servant.,..” 

TP WAN 'in/that'dbnhection that this Court emphasised in Shivji Lal’s case that 
where the charge is under this part of s. 161, the charge should specify the 
ather public servant whonwas to.be approached for rendering service or dis- 
senyice;. „At the-same time, this Court did not lay down in Shivji Lal’s case 
that if ithe other, public senvantiis;not-specified in the charge, the trial would be 
bad.: Where, thet publie .servant,is,mof specified in the charge that would only 
mean, that, there,is. defept. in ther ghange and such a defect would be curable 
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under s. 587 of the Code of Criminal Procedure unless such error or omission 
or irregularity or misdirection has in fact occasioned a failure of justice. This 
Court then went on to point out in Shivji Lal’s case that besides the omission 
to indicate the other publie servant in the charge there was nothing in the 
complaint, in the charge-sheet submitted by the police and in the evidence to 
show who was the other public servant with whom service or disservice would 
be rendered by Shivji Lal. It was in these circumstances that this Court held 
that one of the main ingredients of that part of s. 161 which applied to that 
case had not been proved. 

The facts in the present case however are different. It is not in dispute that 
Jagatsing was in employ in the very office which would make the appoint- 
ment of the driver for which job Dongarsing had applied. It is also in evi- 
dence that Dongarsing had approached Jagatsing directly, may be in the 
company of Sheikh Ahmad, and Jagatsing had promised to secure a job in his 
own office for Dongarsing, if he was paid a certain amount. In such a case 
we are of opinion that another part of s. 161 would apply which (again omit- 
ting the unnecessary words) reads as follows: 

“Whoever, being...a public servant, accepts or obtains, or agrees to accept or at- 

tempts to obtain from any person, for himself or for any other person, any gratification 
whatever, other than legal remuneration, as a motive or reward for doing or for- 
bearing to do any official act or for showing or forbearing to show, in the exercise of 
his official functions, favour or disfavour to any person...” 
It is this part of s. 161 which would, in our opinion, apply to the facts of the 
present case for Jagatsing was in that office and took the money for doing an 
official act ic. an appointment of a driver by his office. It is true that Jagat- 
sing in his statement said that he had no concern with appointment of drivers 
and conductors and was not in a position to do anything for Dongarsing in the 
matter of securing employment for him. He was, however, a senior assistant 
in the traffic section in the corporation at Dhulia; thus even if he was not direct. 
ly in a position to make the appointment himself that would not in our opinion 
make any difference to his guilt if he took the money in order to get an official 
act done viz., Dongarsing’s appointment in that office. The relevant part of 
s. 161 which applies not only refers to receiving of gratification by the man for 
himself but also for any other person so long as he is in a position by virtue of 
his being a public servant to do or forbear to do any official act or to show or 
forbear to show in the exercise of his official functions favour or disfavour to 
any person. Where, therefore, a person is a public servant in the very office 
where the appointment is to be made and takes money in order to get the appoint- 
ment made there is no further question of the charge or evidence indicating 
who was the other publie servant with whom the service would be rendered. 
The part of s. 161 which was considered in Shivji Lal’s case was an entirely 
distinct part where it would be necessary to show who was the other public 
servant who would be approached. But on the facts of the present case it, is 
not necessary to show whether there was any other public servant who was to 
be approached where the public servant taking the money is himself in the very 
office by which the appointment would be made. In such a case the person 
would be taking money for himself or for any other person in his office in order | 
to do any official act or get it done. The High Court, therefore, was not right 
in applying the ratio in Shivji Lal’s case to the facts of this case, for it was 
not necessary on the facts of this case to indicate who was the other public 
servant with whom service would be rendered. It was enough if it was shown 
that money was paid to a public servant in a particular department by which 
an order would be made and if it was taken for doing any offical act in that 
department. The reason, therefore, that has been given by the High Court in 
acquitting Jagatsing and in consequence Sheikh Ahmed cannot be upheld. 

That brings us to the first question which was posed before the High Court 
and which the High Court did not decide, namely, whether Jagatsing was a 
public servant within the meaning of s. 21 of the Indian Penal Code read with 
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s. 43 of the Transport Act. This question was decided by the trial Court in favour 
of Jagatsing and we think fit to decide this question ourselves even though we have 
not had the advantage of the High Court’s view in the matter, for we do not think 
that we should remand the case after this lapse of time for this purpose to the High 
Court. It is not in dispute that Jagatsing would not be a public servant under s. 
21 as it stood before the amendment by Act IT of 1958 by which the twelfth clause 
was added to the section in these terms :— 

“Every officer in the service or pay of a local authority or of a corporation engaged 

in any trade or industry which is established by a Central, Provincial or State Act or 
of a Government company as defined in section 617 of the Companies Act, 1956.” 
This clause was not there when the present offence was committed in 1956 and 
we have, therefore, to see whether s. 43 of the Transport Act makes Jagatsing a 
public servant for purposes of s. 21 of the Indian Penal Code. Section 43 is in 
these terms :— Po 

“All members of a Corporation, and all officers and servants of a Corporation, 
whether appointed by the State Government or the Corporation, shall be deemed, when 
acting or purporting to act in pursuance of any of the provisions of this Act or of any 
other law, to be public servants within the meaning of section 21 of the Indian Penal Code.” 
Now, if the words ‘‘when acting or purporting to act in pursuance of any of the 
provisions of this Act or of any other law’’ had not been there in s. 48, there would 
have been no difficulty in holding that Jagatsing was a public servant under s. 21 
of the Indian Penal Code. The difficulty is created by these words and the argu- 
ment on behalf of the respondents is that the effect of these words in s. 43 is that 
all officers and servants of a corporation are public servants only when they are 
acting or purporting to act in pursuance of any of the provisions of the Trans- 
port Act or of any other law, and that taking of bribe is not acting or purporting 
to act in pursuance of any of the provisions of the Act or of any other law. 

The question whether sanction of the Government was required under s. 197 
of the Code of Criminal Procedure where any public servant is accused of an 
offence alleged to have been committed by him while acting or purporting to 
act in the discharge of his official duty came up for consideration by the Privy 
Council in cases under ss. 161 and 409 of the Indian Penal Code against public 
servants. In Gill v. The King,2 the Privy Council held that prosecution for 
taking a bribe under s. 161 of the Indian Penal Code did not require sanction 
under s. 197 because taking of a bribe was not acting or purporting to act in 
the discharge of his official duty of a public servant. 

Again in Hort Ram Singh v. The Crown, the Federal Court held that sanc- 
tion was required for prosecution of a public servant for an offence under 
s. 477-A as his official capacity is involved in the very act complained of as 
amounting to a crime; but that no sanction was required for a charge under 
s. 409, because the official capacity is material only in connection with the en- 
trustment and does not necessarily enter into the later act of misappropriation 
or conversion which is the act complained of. This view of the Federal Court 
was approved by the Privy Council in Gill’s case. 

We may also refer to two cases of this Court in this connection, namely, 
Shreekanttah Ramayya Munipall v. The State of Bombay* and Amrik Singh 
v. The State of Pepsu.© In the first case it was pointed out that s. 197 should 
not be construed too narrowly, for if that was done it could never be applied 
as it is no part of an official’s duty to commit an offence and never can be. But 
it was not the duty of an official which had to be examined so much as his act, 
because an official act could be performed in the discharge of official duty as 
well as in dereliction of it. In that case misappropriation was facilitated by a 
publie servant allowing certain stores to pass out of the Engineering Depot at 
Dehu and it was held that sanction was necessary because misappropriation 


2 (1948) L.R. 75 L.A. 41, 8.0. 50 Bom. L.R. 4 [1955] 18.C.R. 1177, 8.0. 57 Bom. L.R. 
487. 632. i 
3 [1939] F.C.R. 159. 5 [1955] 1 8.0.R. 1302. 
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could never have been committed if the official act of passing out the stores had 
not been done. Therefore the public servant who allowed the-stores to pass 
out and thus was guilty of abetment of misappropriation could not be prose- 
cuted without sanction as his act in passing out the stores which facilitated the 
misappropriation was an official act. 


The matter was examined again in the second case and the position was sum- 
med up there in these words at p. 1307: 


“_,.It is not, every offence committed by a public servant that requires sanction for 

prosecution under section 197(1) of the Code of Criminal Procedure; nor even every act 
done by him while he is actually engaged in the performance of his official duties; but 
if the act complained of is directly concerned with his official duties so that, if questioned, 
it could be claimed to have been done by virtue of the office, then sanction would be neces- 
sary; and that would be so, irrespective of whether it was, in fact, a proper discharge of 
his duties, because that would really be a matter of defence on the merits, which would 
have to be investigated at the trial, and could not arise at the stage of the grant of sanction, 
which must precede the institution of the prosecution.” 
In that case, however, it was held that sanction was necessary for prosecution 
under s. 509 of the Indian Penal Code because the accused in that case claimed 
that he had paid the amount to the person to whom it was due and had taken 
a receipt from him. 

Similar considerations would apply when one has to decide whether an 
officer or servant of a corporation was acting or purporting to act in pursuance 
of any of the provisions of the Transport Act or of any other law, for it is only 
if hé is so acting that he can be said to be a public servant within the mean- 
ing of s. 48. Now so far as the receiving of a bribe is concerned, it cannot, in 
our opinion, be brought within the scope of acting or purporting to act in pur- 
suance of any of the provisions of the Transport Act or of any other law. It 
cannot be the case of the prosecution that Jagatsing while acting or purporting 
to act in pursuance of any of the provisions of the Transport Act or of any 
other law would take this money. Therefore, when he took this money from 
Dongarsing he could not be said ‘to be acting or purporting to act in pursuance 
of any of the provisions of the Transport Act or of any other law. Therefore 
he could not be a public servant within the language of s. 43 which requires 
that an officer or servant of a corporation should be acting or purporting to 
act in pursuance of any of the provisions of the Transport Act or of any other 
law in order that he may be a public servant within the meaning of s. 21 of 
the Indian Penal Code. 

It is urged that in this view all members, officers and servants of a corpora- 
tion, would be free to take bribes and would never be liable to be prosecuted 
under s. 161 and that this could not have been the intention behind s. 43. It 
is certainly unfortunate that such a result should follow from the words used 
in s, 48. But the words are clear and it seems that members, officers and ser- 
vants of the corporation were intended by the Legislature to be public servants 
only when they were acting or purporting to act in pursuance of the provi- 
sions of the Transport Act or of any other law and not otherwise. As taking 
of bribe cannot under any circumstances be shown to amount to acting or pur- 
porting to act in pursuance of any of the provisions of the Transport Act or 
of any other law, the person taking a bribe cannot be said to be a public ser- 
vant within the meaning of s. 21 of the Indian Penal Code in view of the clear 
words of s. 43. The difficulty has, however, now been obviated by the amend- 
ment of s. 21 by the addition of the twelfth clause therein. But as s. 21 stood 
at the relevant time we have to take recourse to s. 43 of the Transport Act 
and the words of that section make it quite clear that members, officers and 
servants of corporation can only be public servants when they act or purport 
to act in pursuance of any of the provisions of the Transport Act or of any 
other law; and taking of a bribe cap never amount to acting or purporting to 
act in pursuance of any of the provisions of the Transport Act or of any other 
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law. In these circumstances the trial Court was right in acquitting Jagat- 
sing on the ground that he was not a public servant. It follows, therefrom, 
that Sheikh Ahmed must also be acquitted. 

‘We, therefore, dismiss the.appeal, though for different reasons. 


Appeal dismissed. 


Present: The Hon’ble Mr. S. K. Das, Acting Chief Justice, Mr. Justice M. Hidayatullah 
and Mr. Justice K. C. Das Gupta. 


SHARNAPPA MUTYAPPA HALKE v. THE STATE OF MAHARASHTRA.* 

Criminal Procedure Code (Act V of 1898), Sec. 288—Witnesa resiling from evidence given 
in committing Court—Such evidence brought in at trial under s. 288 whether needs 
corroboration—When such evidence should be accepted as true and reliable. 


The evidence in tthe committing Court given by a witness who resiles from it at 
the trial in the Sessions and which is brought in as evidence at the trial under s. 288 
of the Criminal Procedure Code, 1898, does not in law require corroboration; but 
in order to decide which of the two versions, the one given in the committing Court 
and the one in the Sessions Court, both of which are substantive evidence, should be 
accepted, the Judge of facts would almost always feel inclined to look for something 
else beyond this evidence itself to help his conclusion. Before one decides to accept 
such evidence, brought in under s. 288 of the Code, as true and reliable, one has to 
be satisfied that this is really so. In most cases this satisfaction can come only if 
there is such support in extrinsic evidence as to give a reasonable indication that 
not only what is said about the occurrence in general but also what is said against 
the particular accused sought to be implicated in the crime is true. If there be a 
case where even without such extrinsic support the Judge of facts, after bearing in 
mind the intrinsic weakness of the evidence, in that two different statements on 
oath have been made, is satisfied that the evidence is true and can be safely relied 
upon, the Judge will be failing in his duty not to do so. 

Bhubont Sahu v. The King,’ referred to. 


THe facts appear in the judgment. 


S. Q. Patwardhan, with A. G. Ratnaparkhi, for the appellant (In. Cr. A. 
No. 75 of 1968). 

B. B. Tawakbey, with Harbans Singh and A. G. Ratnaparkhi, for the appel- 
lants (In. Cr. A. Nos. 100 and 101 of 1963). 

D. E. Prem, with K. L. Hatha, and B.R.G.K. Achar, for R. H. Dhebar, for 
the respondent (In all the appeals). 


Das Gorta J. On June 411, 1961, at 5 p.m. the road in front of the Temple . 
of Shri Maruti in the village of Chinchpur of Taluk Sholapur was the scene 
of a terrible tragedy. Three persons—Revansidappa, and his two maternal 
uncles, Yellappa and Maruti were done to death there in a most gruesome man- 
ner. Revansidappa’s neck was severed from the body, except for a piece of 
skin, and one of his legs was chopped off. The spinal cord and vertebra of 
Yellappa were cut off. The jaw, vertebra, tongue and a major part of the 
neck of Maruti were cut off. 

The first information that reached the police station of this tragedy was by 
a letter of the village police patel written on the same day and addressed to 
the Police Sub-Inspector of Mandrup. It merely stated that three murders 
had taken place in course of riot and marameri at 5 p.m. in the evening and 
mentioning the names of the men who had been murdered. This letter reach- 
ed the police station at 2.30 am. Head Constable Bansode who was in charge 

*Deoided, August 27, 1963, Criminal Appeal a [1949] A.LR. P.C. 257, 8.0. 51 Bom. L.R. 


No. 75 of 1963 (with Criminal Appeals. Kos. 
100 and 101 of 1963). 
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of the police station then left for the place of occurrence after having sent a 
report to the Police Sub-Inspector who was camping at Bhandrkavathe village. 
The Sub-Inspector reached Chinchpur at about 11 a.m. on the 12th. Some 
constables had already reached the village. Vishwanath, Head Constable of 
Mandrup, with two other constables who had been on duty on the bridge over 
the Bhima river which runs west of the village Chinchpur learnt of these ter- 
rible murders at 7 p.m. on the very date of the murders and left for the 
place, arriving at the village at 9.30 p.m. They found the three dead bodies 
lying there and the Police Patel and some other persons present. Head Con- 
stable Ram Chandra Bansode reached the place at 6.30 am. on the 12th and 
after making enquiries had three persons, Gurpadappa, Parasappa and Dau- 
lappa brought to the place. They were arrested by the Sub-Inspector when 
he arrived. The only witness the Sub-Inspector could examine on that date 
was Parwati, the step-mother of the deceased Revansidappa. He found that 
all the men had left the village and only women were present. After com- 
pleting the investigation the Sub-Inspector sent up charge-sheet against 
thirteen persons. 

All the thirteen were tried by the Sessions Judge on a charge under s. 148 
of the Indian Penal Code, on three charges under s. 302/84 of the Indian 
Penal Code, with three alternative charges under s. 302/149 of the Indian 
Penal Code and a further charge under s. 342 of the Indian Penal Code. Three 
out of the thirteen, viz., Gurpadappa, Parasappa and Annaraya Shivabala were 
convicted by the learned Sessions Judge under s. 302/34 of the Indian Penal 
Code on each of the three counts and sentenced to imprisonment for life. All 
the three were also convicted under s. 342 of the Indian Penal Code and sen- 
tenced to six months’ rigorous imprisonment. Gurpadappa and Annaraya 
were also convicted under s. 147 of the Indian Penal Code and sentenced to 
rigorous imprisonment for two years. Parasappa was convicted under s, 148 
of the Indian Penal Code and sentenced to rigorous imprisonment for three 
years. The sentences were directed to run concurrently. The other ten 
accused persons were acquitted by the learned Judge. 

Gurpadappa, Parasappa and Annaraya Shivabala appealed to the High 
Court of Judicature at Bombay against their conviction and sentence. Their 
appeal was dismissed and the conviction and sentence of Gurpadappa and 
Annaraya were affirmed. Parasappa’s conviction was also affirmed but after 
notice on him as to why the sentence should not be enhanced, the sentence of 
life imprisonment was enhanced to one of death. The State appealed against 
the order of acquittal of all other accused except that of Sangappa. The High 
Court allowed the State’s appeal in respect of three of these, viz., Sharnappa, 
Ganpati and Tipanna and convicted them of the offence with which they were 
charged. The High Court sentenced Sharanappa to death and Ganpati and 
Tipanna to imprisonment for life. The State’s appeal in respect of the other 
six were dismissed. Sharnappa has filed the present appeal under art. 134 
(1)(@) of the Constitution. The other five, viz., Gurpadappa, Parasappa, 
Annaraya, Ganpati and Tipanna were granted special leave to appeal by this 
Court and on the basis‘of that they have filed the appeals against the orders 
of conviction and sentence passed against them. 

The prosecution case is that there had for sometime been trouble between 
Gurpadappa and his brother Dhannappa on the one side and Parwati and the 
deceased Revansidappa on the other over the possession of a plot of land in 
Chinchpur. According to Parwati and Revansidappa this land had merely 
been. mortgaged to Gurpadappa by Revansidappa’s father and the debt had 
been paid out and they were entitled to get back possession. To this Gurpa- 
dappa did not agree. He, however, agreed to Parwati’s request that the dis- 
pute may be settled by a panchayat. But without calling a panchayat Gur- 
padappa and his brother started cultivating the Jand on June 10. When Par- 
wati saw this, she protested; but to no purpose. The two brothers said that 
there would be no panchayat. 
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On the next day, i.c., June 11, Revansidappa, who used to live with his 
maternal uncles at the neighbouring village, Chanegaon, came to Parwati’s 
house at Chinchpur with his two uncles, Maruti and Yellappa. Shortly after 
this all the thirteen accused persons came in front of the house and demanded 
that Revansidappa, Yellappa and Maruti should come out of the house. When 
they did not, some of the accused went on the roof of the house and began to 
remove it by means of spades. Some iron sheets were actually removed. 
Ultimately, at the instance of two neighbours Gourava and Panchppa the three 
unfortunate young men came out of the house. They were led to the school 
which stands some way north of Parwati’s house. From there one by one they 
were taken near the Maruti Temple outside the Ves, the village wall and done 
to death. It is said that Yellappa was struck by Parasappa and Sharnappa 
with axes while the other accused beat him with sticks. He died instanta- 
neously. Next was the turn of Revansidappa. He was also struck with axes 
by Sharanappa and Parasappa and all others with sticks. Revansidappa died 
immediately. Maruti was brought there last of all; Parasappa and Sangappa 
struck him with axes and the other accused with sticks. He also died on the 
spot. All the accused then left the place. 


Three of them, Gurpadappa, Parasappa aud Daulappa were taken into 
custody on the very next day. Annaraya Shivabala was arrested on June 13 
and Sharanappa and Ganpati Shamraya on the following day. Three more 
accused, Dhanappa, Jekanna and Ganpati Gurling were arrested three days later. 
On August 6, 1961, were arrested Tipanna and Dhondappa. The iid 
accused Sangappa surrendered in Court on October 16, 1961. 


All the accused pleaded not guilty. Their case was that they had been false- 
ly implicated—Gurpadappa and his brother Dhannappa because they were in 
possession of the land purchased by them, which Revansidappa and his step- 
mother, Parwati, had been claiming and the other accused either on suspicion 
or because they had supported Gurpadappa and his brother over the land dis- 
pute. 


Sharnappa’s appeal is one of right under art. 134(J)(a@) of the Constitu- 
tion. To decide his appeal it is, therefore, necessary for us to examine the 
evidence adduced in the case for ourselves and to see whether the assessment 
of the evidence on which the High Court convicted him is proper and justi- 
fied. That evidence consists in this case of the testimony of a single witness 
Parwati, given by her in the Court of the committing Magistrate. This is , 
undoubtedly substantive evidence, which, if believed, would be sufficient in law 
to support the order of conviction. For, it was brought on the record of the 
Sessions Court under the provisions of s. 288 of the Code of Criminal Pro- 
cedure. When in the Sessions Court Parwati resiled from her previous state- 
ment before the committing Magistrate and made a definite statement that 
she had not seen the occurrence the question has naturally been raised whe- 
ther this evidence of Parwati which is substantive evidence at the trial under 
the provisions of s. 288 of the Code of Criminal Procedure required corro- 
boration before the Court should act on it. 


The question how far evidence in the committing Court given by a witness 
who resiles from it at the trial in Sessions and which is brought in as evid- 
ence at the trial under s. 288 of the Code of Criminal Procedure requires cor- 
roboration or not, has engaged the attention of most of the High Courts in 
India in numerous cases. Many such judgments have been cited before us 
and extensive passages have been read out from some of them. While the dust 
of controversy has sometimes obseured the simplicity of the true position, most 
of the learned Judges have, if we may say so, with respect, appreciated the 
situation correctly. That is this. On the one hand, it is true that corrobora- 
tion of such evidence is not required in law; but it is equally true that in order 
to decide which of the two versions, the one given in the committing Court 
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and the one in the Sessions Court, both of which are substantive evidence, 
should be accepted, the Judge of facts would almost always feel inclined to 
look for something else beyond this evidence itself to help his conclusion. We 
cannot do better in this connection than to quote from the observations on 
this question by their Lordships of the Privy Couneil in BHuboni Sahu v. The 
King.) In that case the evidence of an approver in the committing Court had 
been brought on the record under s. 288 of the Code of Criminal Procedure. 
Dealing with the question as to the value that can be attached to such evid- 
ence their Lordships observed thus (p. 259): 

“,..Apart from the suspicion which always attaches to the evidence of an accom- 
plice it would plainly be unsafe, as the Judges of the High Court recognized, to rely 
implicitly on the evidence of a man who had deposed on oath to two different stories.” 
This, if we may say so, with respect, is the crux of the question. Where a 
person has made two contradictory statements on oath it is plainly unsafe to 
rely implicitly on his evidence. In other words, before one decides to accept 
the evidence brought in under s. 288 of the Code of Criminal Procedure as 
true and reliable one has to be satisfied that this is really so. How can that 
satisfaction be reached? In most cases this satisfaction can come only if there 
is such support in extrinsic evidence as to give a reasonable indication that not 
only what is said about the occurrence in general but-also what is said against 
the particular accused sought to be implicated in the crime is true. If there 

‘be a case—and there is such infinite variety in facts and circumstances of the 

cases coming before the Courts that it cannot be dogmatically said that there 
can never be such a case—vhere even without such extrinsic support the 
Judge of facts, after bearing in mind the intrinsic weakness of the evidence, 
in that two different statements on oath have been made, is satisfied that the 
evidence is true and can be safely relied upon, the Judge will be failing in 
his duty not to do so. 

The present is not one such case. It is true that Parwati has in this deposi- 
tion in the committing Court given a detailed account of not only the incidents 
at the house and the three young men, Revansidappa, Maruti and Yellappa 
being taken out of her house to the accused persons but also as regards how 
they were led to the village school, how one after the other the three were 
taken near the Maruti Temple, how her entreaties to spare them were in vain 
and the manner of attack on each of the victims. The learned Judges of the 
High Court appear to have been impressed by the very vividness of this des- 
cription and persuaded themselves apparently from this alone that she was 
speaking the truth. Unfortunately, the important fact that the witness had 
made a totally different statement on oath in another Court and denied to 
have seen the occurrence did not receive from the learned Judges the attention 
it deserved. Again, the ability to describe vividly should not be mistaken for 
anxiety to speak truly. For, one often exists without the other. Closer seru- 
tiny of Parwati’s statement in the committing Court discloses some features, 
at least, for which no explanation is available. 

According to her account Yellappa was first taken from the school to the 
temple and that all the thirteen took part in the attack. If that be true, there 
were none of the accused party to guard Revansidappa and Maruti, who were 
in the school during this time. Who however was left to guard them? ‘To this 
we find no answer from Parwati’s deposition. There is the same mystery as 
to who was left to guard Maruti when Revansidappa was next taken and kill- 
ed—all the thirteen taking part in the attack according to her. It is also to 
be noticed that she does not clearly state in this deposition where exactly she 
was standing or sitting during the occurrence. The place where the bodies 
were discovered and where undoubtedly these three young men were killed is 
ontside the village wall. This wall would have a door through which, if the 
prosecution story is true, the victims were taken out. Was Parwati also al- 
lowed to go out? If she was not, could she have seen the actual attack on 

1 [1949] A.I.R, P.C. 267, 9.c. 51 Bom. L.R. 956, 
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these three persons from her place on the village side of the Ves? We look 
in vain in Parwati’s deposition for any answer to these questions. 

Again, according to her story, three axes were used in the attack. Only 
one axe was howeyer discovered at the place of occurrence. How is it that 
while two axes were taken away the third was left behind? There may be a 
good answer to this question. But none is furnished by the evidence on the 
record. 

This being the nature of Parwati’s evidence it is, in our opinion, clearly un- 
safe to accept her testimony against any of the accused persons unless corro- 
borated by other evidence. In respect of Sharnappa, whose appeal we are now 
considering, there is admittedly no such corroboration. It is not possible there- 
fore to accept what Parwati had said against this appellant as true. The High 
Court has, in our opinion, fallen into error in acting on her testimony even in 
the absence of corroboration. We hold that the prosecution has failed to prove 
its case against him and he must be acquitted of the charges against him. 

The appeals by the other five, is by special leave of this Court, but what 
we have stated above as regards the need of corroboration of Parwati’s testi- 
mony in the committing Court applies equally in respect of each of them also. 
There is no such corroboration whatsoever in respect of Parwati’s story of 
participation in the occurrence of Gurpadappa, Ganpati Shamraya and 
Tipanna. As regards the other two appellants, Parasappa and Annaraya 
Shivabala, some slight corroboration has been offered by the prosecution. That 
is in the presence of stains of human blood on the soles of the chappals seized 
from them at the time of their arrest. The value of this corroboration is con- 
siderably reduced however by the fact that before these chappals were sized 
from Parasappa on June 12 and from Annaraya Shivabala on June 13, these 
accused persons had been brought up to the place of occurrence. There is 
scope, therefore, for thinking that the soles of the chappals became stained with 
blood when they walked over the blood-stained ground. It will not be reason- 
able, therefore, to treat the presence of these blood stains on the soles of their 
chappals as sufficient corroboration of Parwati’s evidence against them. The 
conviction of these five appellants also cannot, therefore, stand. 

Accordingly, we allow the appeals, set aside the order of conviction and sen- 
tence passed against them and order that they be acquitted. 

Appeals allowed. 


Present: Mr. Justice P. B. Gajendragadkar, Mr. Justice K. Subba Rao, Mr. Justice 
K. N. Wanchoo, Mr. Justice J. C. Shah and Mr. Justice Raghubar Dayal. 


THE STATE OF MAHARASHTRA 
v. 
MISHRILAL TARACHAND LODHA.* 

Bombay Court-fees Act (Bom, XXXVI of 1959), Sch. I, Art. 1—Amount of interest de- 
creed for period subsequent to institution of suit—Whether such amount “amount 
or value of the subject matter in dispute” within Art. 1, Sch. I of Act for purposes 
of Court-fee on memo. of appeal. 


The amount of pendente Ute interest decreed must not be included in the “amount 
or value of the subject matter in dispute in appeal” for the purposes of Art. 1 of 
Schedule I of the Bombay Court-fees Act, 1959, unless the appellant specifically 
challenges the correctness of the decree for the amount of interest pendente lite in- 
dependently of the claim to set aside that decree. 


Mitthu Lal v. Chameli’ Keolapatl, Musammat v. B. N. Varma, Dr? and Ashutosh 
v. Satindra Kumar,’ approved. 
*Deoided, October 24, 1963. Civil Appeal 2 (1936) L.L.R. 12 Luck. 466. 


No. 587 of 1962. 3 (1950) 54 O.W.N. 380. 
1 (1934) LL.R. 57 All. 71. 
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Gooroopersad Khoond v. Juggutchunder' and D. Doss Chowdry v. R. Chowdry,’ 
referred to. 

Claims not based on any asserted right but dependent on the decision of the dis- 
puted right and reliefs which are in the discretion of the Court do not come within 
the purview of the expression “subject matter in dispute in plaint or memo, of 
appeal”, 


THe facts appear at 63 Bombay Law Reporter p. 689. 


S. V. Gupte, Additional Solicitor-General of India, with R. H. Dhebar, for 
the appellant. 
8. G. Patwardhan, with A. G. Ratnaparkhi, for respondent No. 1. 


RAGHUBAR DAYAL J. This appeal by special leave, raises the question whe- 
ther the amount of interest decreed for the period subsequent to the institu- 
tion of a suit comes within the expression ‘amount or value of the subject 
matter in dispute’ in art. 1 of Schedule I of the Bombay Court-fees Act, 1959, 
hereinafter called the Act, for purposes of Court-fee payable on the memoran- 
dum of appeal. 

The plaintiff-respondent No. 1 instituted Special Suit No. 5 of 1957 in the 
Court of the Civil Judge (Senior Division) at Ahmednagar to recover Rs. 13,205 
on account of the principal lent to defendant No. 7 and interest up to the date 
of the suit at the rate of 9 per cent. per annum. On July 18, 1960, his claim was 
decreed in a sum of Rs. 13,033-6-6 with future interest from the date of suit till 
realisation at 4 per cent. per annum on a sum of Rs. 10,120. 

Defendant No. 7 appealed to the High Court against the decree. In the 
memorandum of appeal, defendant No. 7 valued the claim for purposes of 
jurisdiction and Court-fee at Rs. 13,033-6-6 and his grounds Nos. 1 and 48 of 
appeal were as follows: 

“1, That the lower Court erred in decreeing the plaintiffs suit. 

48. That the decree is otherwise erroneous, unjust and illegal and therefore de- 
serves to be set aside.” 
The remaining 46 grounds related to the merits of the plaintiff’s claim and did 
not deal with the correctness of the trial Court awarding future pendente lite 
interest at the rate at which it was to be calculated. 

The Taxing Officer was of opinion that the appeal was against the whole 
deeree and that the amount of value of the subject-matter in dispute for pur- 
poses of Court-fee was Rs. 14,036.80 nP as the amount of interest from the 
date of the suit till the date of the decree on Rs. 10,120 came to Rs. 1,083.40 nP 
and it had been conceded by the counsel for the defendant-appellant that the 
subject-matter of the appeal was the decree passed by the trial Court. He, 
therefore, directed the defendant-appellant to pay the deficit Court-fee of Rs. 70 
on the memorandum of appeal and to amend the claim accordingly. 

The defendant-appellant then filed a revision to the High Court under s. 5(2) 
of the Act. His objection was upheld by the learned Judge who expressed 
the view (p. 690) : S 

= ,.The subject-matter in appeal is the real matter in dispute between the parties and 
not something which must stand or fall with the decision on it. In other words it 
must mean the right which is in -dispute between the parties.” 
He, accordingly, set aside the order of the Taxing Officer and held that the 
amount of Court-fee paid on the memorandum of appeal was the proper Court- 
fee. The State of Maharashtra has filed this appeal by special leave against 
this order. 

Mr. Gupte, for the appellant State, contends that the view expressed by the 
Jearned Judge is not correct and mainly relies on the construction put by 
Courts on the expression ‘value of subject matter in dispute’ in the relevant 

- provisions relating to the High Court’s giving leave to appeal to the Privy Council. 


4 (1860) 8 M.I.A. 166. 5 (1860) 8 M.I.A. 263. 
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In Gooroopersad Khoond v. Juggutchunder’ the Judicial Committee said, in 
connection with the requirements of the directions in the Order in Council 
of April 10, 1838, with respect to the conditions for granting leave to appeal 
to the Privy Council, that leave to appeal was to be given in cases where the value 
of the matter in dispute in the appeal amounted to the specified sum of Rs. 10,000 
and that in determining such value, the amount of interest decreed up to the 
date of the decree be included to the amount of the principal. 

D. Doss Chowdry v. R. Chowdry? is an authority for the proposition that 
the costs of a suit are not part of the subject-matter in dispute. Their Lord- 
ships of the Privy Council said (p. 264): 

“...if they were allowed to be added to the principal sum claimed, it would be 

in the power of every litigant, by swelling the costs, to bring any suit up to the 
appealable value.” 
Tt may also be said that a litigant’s conduct may lead to a protracted trial and 
consequently to the increase in the amount of pendente lite interest which may 
raise the value of the subject-matter in dispute in appeal to the appealable 
value. 

We do not consider it correct that the expression in the Act be construed 
in the light of the constructidn placed on a similar expression for the purposes 
of considering whether the case had come within the rule allowing the High 
Courts to give leave for appeal.to the Privy Council. The Act is a taxing 
statute and its provisions, therefore, have to be construed strictly, in favour of 
the subject-litigant. The other provisions are for the purpose of allowing the 
party feeling aggrieved against the decision of the High Court to take up his 
case to the next higher Court, the Privy Council and, therefore, the refevant 
provisions in that regard had to be given a liberal construction. 

In the present case we have to construe the expression ‘value of the subject 
matter in disputa in appeal’ for the purposes of determining the amount of 
Court-fee due on a memorandum of appeal and not for determining such valua- 
tion for preferring an appeal to this Court. 

The relevant provision governing the question of Court-fee to be paid on the 
memorandum of appeal filed in a Civil Court is contained in art. 1 of Schedule 
T of the Act. It is to be paid ad valorem according to the amount or value of 
the subject-matter in dispute. The rates applicable with respect to the vari- 
ous amounts are mentioned in the article.: The maximum amount of Court-fee, 
however, is Rs. 15,000. 

The amount of Court-fee payable, therefore, depends on the amount or value 
of the subject-matter in dispute in appeal. The defendant-appellant valued 
his claim at Rs. 13,083-6-6 and paid the requisite- Court-fee on that amount. 
It is obvious, therefore, that he disputes in appeal that part of the decree which 
awarded Rs. 13,033-6-6 against him on account of principal and interest due 
up to the date of the institution of the suit. He did not dispute, according to 
the value of his claim, the amount of interest which could be found on calcula- 
tion for the period between the date of the suit and the date of the decree at 
4 per cent. per annnm on a sum of Rs. 10,120 as had been awarded under the 
decree. Whether his appeal is competent or not without his including this 
amount in his claim in appeal, is a question different from that relating to the 
value of the subject-matter in dispute in appeal. He does not dispute the 
decree for that amount and, therefore, the Court has not to decide about it and 
so this amount cannot be included in the amount of the subject-matter in dis- 
pute in appeal covered by the relevant expression. None of his grounds of 
appeal refers specifically to this amount of interest between the date of the suit 
and the date of the decree. This makes it further’plain that he does not ques- 
tion the propriety of awarding of future interest or the rate at which it was 
awarded, or even the amount on which it could be awarded. It is not possible 
to say, in these circumstances, that the value of the subject-matter in dispute 


1 (1860) 8 M.I.A. 166. 2 (1860) 8 M.I.A. 262. 
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in the appeal must include this amount of interest between the date of the suit 
and the date of the decree. 


Mr. Gupte has rightly conceded that it is well-settled that the plaintiff has 
to value his appeal against the dismissal of his suit on the amount of the claim 
he had made in- the plaint and has not to include the interest due on the 
amount claimed up to the date of instituting the appeal, that the defendant 
has not to include that amount of future interest subsequent to the date of 
the decree till the institution of the appeal in the valuation of the appeal for 
the purposes of Court-fee and that no Court-fee is to be paid on the amount 
of costs decreed in the suit when the party aggrieved appeals against the decree. 


On what principle are these amounts not treated as forming part of the 
value of the subject-matter in dispute in appeal? Such value is to be deter- 
mined on the substantial allegation in the plaint or from the pleas in the memo- 
randum of appeal with respect to the point in dispute between the parties and 
sought to be determined by the Court. Such are necessarily the points affect- 
ing the rights of the parties sought to be adjudicated by the Court. Claims 
not based on any asserted right but dependent on the decision of the disputed 
right and reliefs which are in the discretion of the Court do not come within 
the purview of the expression ‘subject matter in dispute in plaint or, memo. 
of appeal’. 


There appears no good reason to make a distinction between the decreed 
amount of costs and ‘that of pendente lite interest for the purpose of deter- 
mining the amount of the subject-matter in dispute in appeal. It is true that 
costs of a suit arise independently of the claim and are really those which are 
incurred by the plaintiff while the decree for the amount of pendente lite in- 
terest is directly related to the plaintiff’s claim though its award is within the 
discretion of the Court, but this will not justify the distinction. The costs too, 
and particularly the costs on account of Court-fee and counsel’s fee, arise 
directly on account of the claim put forward in Court. The reason really is 
that it is the value of the right claimed’ in the suit or appeal which is covered 


‘by the expression ‘amount or value of subject matter in dispute’ in art. 1, 


Schedule I, of the Act and that the plaintiff has no right to get any of these 


‘amounts from the defendant though the Court may, in its discretion, allow 


future interest and costs according to_the cireumstauces of the suit in view of 
ss. 84 and 35, Civil Procedure Code. This principle equally applies to the 
non-inelusion of the decreed amounts of pendente lite interest in evaluating the 
subject-matter in dispute in appeal as that too is awarded in the exercise of 
its diseretion by the Court and the plaintiff has no right or claim for that 
amount against the defendant. 


It is obvious that if the defendant-appellant sueeeede: in establishing to the 
satisfaction of the appellate Court that the. decree for the principal “and in- 
terest up to the date of the suit is bad in whole or in part, that will itself lead 
the appellate Court to exercise its discretion with respect to the amount of costs 
and future interest in such a way that if the plaintiff’s claim is dismissed in 
toto, he will not be awarded any future interest or any costs of the suit or 
appeal and that in case his claim succeeds in part, the amount of future in- 
terest and costs decreed in his favour would be appropriately modified by the 
appellate Court. The defendant-appellant has, therefore, no reason to appeal 
against the decree for costs or the deeree for future interest unless he disputes 
those amounts wholly or partially for certain reasons. If he disputes expressly 
the propriety or correctness of the decree with respect to the costs or pendente 
lite interest independently of the claim to the subject-matter in the trial Court 
he will have to pay Court-fee on the amounts challenged as in that case he does 
dispute those amounts in appeal and, therefore, those amounts do come within 
the expression ‘value of the subject. matter in dispute in appeal’. This has 
been the basis of the various decisions of the Courts in which Court-fce has 
been demanded on the amount of costs or future interest. 

B.L.R.--17. 
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In Mitthn Lal v. Chameli? it was held that no Court-fee was to be paid on in- 
terest pendente lite granted by the lower Court unless the awarding of it was 
specifically challenged in appeal. It was said (p. 76): 

“Interest pendente lite is awarded under section 34 of the Civil: Procedure Code. 
The court may award it whether the plaintiff claims it or not. In this respect the 
court’s power stands on the same footing as its power to award costs to a successful 
party. It is well settled rule that no court fee is payable on the amount of costs award- 
ed by a decree appealed from, if no ground is specifically directed against the award of 
costs... The same principle is applicable to interest pendente lite, which the Court 
may award in the exercise of its power under section 34. On a proper reading of the. 
appellant’s grounds of appeal in the lower appellate court we are satisfied that the 
subject-matter of his appeal to that court was the principal amount and interest up to 
the date of the suit.” 

In Keolapati, Musammat v. B. N. Varma, Dr.* it was held that unless the 
appellant expressly challenges the award of future interest, no Court-fee is to 
be paid on the amount of interest accruing from the date of the suit till the 
date of the filing of the appeal. 

In Ashutosh v. Satindra Kumar” it was said (p. 382): 

“,..Costs are not regarded as belng-any part of a subject-matter in dispute either 
in the suit or in the appeal. In the appeal, the Appellant does not in such an event 
really dispute the order as to costs for it is the natural order that is ordinarily made 
following the decision as to the -main subject-matter in dispute and if he himself suc- 
ceeds in the appeal in regard to the main subject-matter, automatically he will expect 
to succeed with regard to the costs.” 

We, therefore, hold that the amount of pendente lite interest decreed is not 
to be included in the ‘amount or value of the subject matter in dispute in 
appeal’ for the purposes of art. 1 of Schedule I of the Act unless the appellant 
specifically challenges the correctness of the decree for the amount of interest 
pendente lite independently of the claim to set aside that decree. The appel- 
lant here has not specifically challenged the decree in that respect and, there- 
fore, the High Court is right in holding the memorandum of appeal to be suffi- 
ciently stamped. The appeal is, therefore, dismissed with costs. 


Appeal dismissed 


APPELLATE CIVIL. 


Before Mr. Justice Patel and Mr, Justice Chitale. 


RAJPATI SUDAMA PANDAY v. TAJ MOHAMED RUSTOM KHAN.* 
Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), 
Secs. 10, 12, 10B—Suit filed by landlord in eviction after notice under s. 12 calling 
upon tenant to pay arrears of rent and permitted increases—Whether previous notice 
making an increase in rent under s. 10 necessary. 


Section 10 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, entitles the landlord to make an increase in the rent—and this may be con- 
iractual and may, be more or less than the standard rent or even equal to it. If it 
is more and a contention that the rent is excessive is raised by the defendant the 
Court must determine the same and also allow the permitted increases in addition 
to the standard rent determined by it. If the landlord claims the permitted in- 
creases in the suit without a prior demand, the Court would not be justified in re- 
jecting the claim except when the tenant can resist the claim on the ground of 
estoppel in which case he has to prove prejudice. If no such ground is alleged the 


3 (1034) LL.R. 57 All. 71. - “Decided, November 14, 1963. Civil Re- 
4 (1936) LL.B. 12 Luck. 466. vision Application No. 1729 of 1962. 
5 (1950) 54 C.W.N. 380. 
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Court must decree the permitted increase in addition to the rent whether contractual 
or otherwise and whether equal to or less than the standard rent, the suit itself being 
treated as a demand. The Court may disallow costs to the plaintiff. 


Rajpati and Rajkaran (plaintiffs) were the owners of premises at No. 46, 
Manaji Rajuji Road, Kamathipura, Bombay. Taj Mohamed (defendant) was 
in possession of two shops, Nos. 9 and 10, on the ground floor of those premises 
by reason of an assignment in his favour dated June 24, 1954, and was run- 
ning a restaurant at the place. The original tenant was one Bafatikhan Rus- 
tomkhan who created an assignment in favour of one Khimchand in the year 
1952. Khimchand created an assignment in favour of the defendant on June 
24,1954. Though there was an assignment in favour of Khimchand, the origi- 
nal tenant, continued to manage the hotel on royalty basis. The defendant was 
the brother of the original tenant Bafatikhan. After the deed of assignment 
of June 24, 1954, not a pie was paid to the landlord as rent. i 

The plaintiffs ultimately filed a suit against Bafatikhan but it was learnt 
that Bafati had died and, therefore, the suit was withdrawn. Another suit 
was filed in 1956: against the widow and the children of Bafatikhan and the 
plaintiffs obtained a decree. When the decree was sought to be executed on 
November 25, 1958, the defendant caused obstruction and the plaintiffs’ notice 
for raising obstruction failed because of the assignment in favour of the defen- 
dant. 

On June 25, 1959, the plaintiffs gave notice under s. 12 of the Bombay Rent 
Act calling upon the defendant to pay the arrears of rent and also the per- 
mittéd increases as allowed by s. 10 of the Act. In answer to the notice, 
the defendant contended that he was liable to pay rent only from November, 
1958 and tendered an amount of rent for a period from that date until July 
31, 1959. He accepted the sum of Rs. 55.13 nP. being the proper rent and 
the permitted increases and requested the plaintiffs to accept the same which 
the plaintiffs did not accept. 

After the month was over, the plaintiffs filed a suit in eviction. ‘The defen- 
dant denied (1) that the amount claimed by the plaintiff was standard rent 
legally recoverable by him; (2) that the defendant was in arrears of rent for 
the amount claimed by the plaintiffs; (3) that there was a valid and proper 
demand by the notice; (4) claimed that the relationship of landlord and tenant 
commenced only on the termination of the previous tenancy; (5) that the de- 
fendant was always ready and willing to pay the standard rent recoverable 
and that he had tendered the same; (6) that the defendant had not done any- 
thing which would deprive him of the protection of the Rent Act. He also 
along with the defences paid in Court a sum of Rs, 2,145-12 uP. 

The trial Judge made a decree against the defendant against which the de- 
fendant went in appeal to the Appellate Bench of the Small Causes Court, 
Bombay. The Appellate Court allowed the appeal and dismissed the plaintiffs’ 
. suit. 

The plaintiffs applied in revision to the High Court. 


H. G. Advam, with V. H. Kamat, for the petitioners. 
H. D. Banaji, with S. B. Bhasme, for the respondent. 


Pare, J. [His Lordship after stating the facts, proceeded.] The learned 
Judges then addressed themselves to the question as to whether the notice was 
valid. They construed ss. 10 and 12 of the Rent Act to mean relying on a 
judgment? of their own Court that before a notice is given under s. 12 by a. 
landlord for termination of tenancy on the ground of arrears of rent and per- 
mitted increases, under s. 10, the landlord must terminate the agreement re- 
garding the contractual rent and demand the increases and it is only thereafter 
that he can issue a notice under s. 12. .As there was no prior notice in the 
present case, they held that the claim was excessive. They also observed that 


t Durgeshvaribat v. R.E.M. Patel (Appeal No. 343 of 1955). 
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the increase in municipal taxes was on the rateable value while the landlords 
had claimed the increases on the full amount of rent. They, therefore, held 
that the notice was bad in law. They allowed the appeal and dismissed the 
suit of the plaintiffs. It is this judgment that is sought to be revised in the 
present petition. ` 

In our view, Mr. Advani is right in his contention that the learned Judges 
were not justified in holding that the notice was bad on the ground that the 
percentage of increase in the municipal taxes was on the rateable value while 
the landlords had asked the amount of increase on the full rent. He contends 
—and rightly—that no such question was raised in the defences and there is 
not one word suggested either in the defences of the defendant or in his evid- 
ence from which an inference can be drawn that the rateable value for which 
the premises were charged was any different from the standard rent which was 
recovered for the premises. Very often the rateable value differs from the 
rent chargeable under the Rent Act and is often higher. Unless proper evid- 
ence is led to enable the Court to hold in favour of the defendant, it was an 
error on the part of the appellate Court to raise such a point merely on the 
arguments at the bar. It is pertinent to note that s. 10 permits the transfer 
of the increase to the tenant and unless it is shown that the burden sought to 
be transferred to the tenant is in excess of the amount paid by the landlord 
it cannot be held that the demand was excessive aud for which there is no proof. 

The only question then remains is whether the appellate Court was right in 
the interpretation of ss. 10 and 12. Summary of its views will be found in this 
sentence; : 

“In the case before us, the respondents sought to recover the increase above the con- 
‘tractual rent without first putting an end to the contract as to rent and so the demand 

_in respect of the increased rent would clearly be illegal.” 
Section 10 is worded in simple language and it must be interpreted in a reason- 
able manner without any addition into the section. Section 10, so far as is 
relevant, says: 

“Where a landlord is required to pay to a local authority... any rate, cess or tax... 
he shall be entitled to make an increase in the rent of the premises by an amount not 
exceeding the increase paid by him...”. 

The emphasis is laid on the words ‘‘he shall be entitled to make an increase” 
and it is said that unless he makes an increase he would not be entitled to re- 
cover the amount. If one reads the notice, the only conclusion to which one 
can come is that the landlord exercised the choice which lay with him to make 
the increase when he asked the tenant to pay the increased taxes. There is 
nothing in law to prevent the landlord making the increase at the time of 
giving. notice. The law itself gives the tenant a month’s time to. pay the 
amount and it is only if the amount is not paid during the whole month that 
the landlord is entitled to file a suit. There is nothing in the statute which re- 
quires a landlord to give first a notice under s. 10 and then a further notice ` 
under s. 12. We fail to see why the demand of the landlord for the increase 
in the rent does not amount to making of an increase in the rent. 

Some attempt was made to rely on the words in s. 10-B of the Act which. re- 
lates to the recovery by the landlord of the amount of the riot tax from his 
tenaut when imposed. The reason for the difference in the language is not far 
to seek. In the one case there is a continuing increased payment every month ` 
as and when it becomes due for the whole period during which the taxes have 
been increased, while in the other it relates to the recovery of a single sum of 
money on a single occasion when imposed. It is for this reason that the Legis- 
lature has used the words ‘‘shall be entitled to recover’’ and more so because 
it has further provided the recovery by instalments. Merely because there is 
difference in the language in these two sections, we cannot import into ss. 10 
and 12 something which is not there. 
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We mighi also point out that the learned Judges have not daira appre- 
ciated the judgment of their own Court on which they have relied. That case 
arose out of a suit by the landlord for recovery of certain sums of money as 
increase in rent being proportionate share of water charges alleged to be due 

, from the tenants. The tenants had paid from time to time the actual rents 
due without any increase having been demanded by the landlord. A perusal 
of the judgment shows that at no time intimation was given to the tenants 
requiring them to pay the increased charges. It is true that the landlord 
could increase the rent but he was not bound to recover the charges payable 
by the tenant. Even so it appears to us that the conclusion of the learned 
Judges could not be justified. If a party files a suit without giving notice, it 
is only a matter of costs and the plaintiff is entitled to a decree provided law 
permits it. The learned Judges in that case observed: 

“The legislature has only put certain restrictions and controls on these contracts and 

the Court cannot in law refuse to enforce a contract as to rent if the rent did not ex- 
ceed the standard rent and the permitted increases. In fact, in such a case, it will be 
the contractual rent only and not the standard rent which. will be enforced by the 
Court, so long as the contract is in force. Similarly in the case of permitted increases 
also, a landlord will not be entitled to enforce any increase in cases where his contractual 
rent is less than or equivalent to the standard rent until the contract as to the rent 
is terminated, Merely because a landlord possesses a right to increase the rent to the 
extent permitted by the law, it does not follow that he can recover it without 
first making such an increase.” 
It is difficult to see why permitted increases cannot be recovered’ if the con- 
tractual rent is less than or equal to the standard rent. Section 10 entitles 
the landlord to make an increase in the rent—and this may be contractual and 
may be more or less than the standard or even equal to it. If it is more and 
a contention that the rent is excessive is raised by the defendant the Court 
must determine the same and also allow the permitted increases in addition 
to the standard rent determined by it. If the landlord claims the permitted 
increases in -the suit without a prior demand, the Court would not be justified 
in rejecting the claim except when the tenant can resist the claim on the 
ground of estoppel in which case he has to prove prejudice. If no such ground 
is alleged the Court must decree the permitted increases in addition to the 
rent whether contractual or otherwise and whether equal to or less than the 
standard rent, the. suit itself being treated as a demand. It may bethat the 
Court may disallow .costs to the plaintiff. 


In the present case in fact a demand was made for the increased payment 
which the tenant was bound in law to pay, and if he failed to do so within the 
time provided by s. 12 of the Act, a decree must follow under s. 12(3)(a) of 
the Act. 


Mr. Banaji cited before us the decision in Penfold v. Newman) which, in 
our view, has absolutely no application at all. 


[The rest of the judgment is not material to this report.] ` 
. Rule made abe laie 


1 [1922] 1 K.B. 645. 
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CRIMINAL APPELLATE. 


} 
Before Mr. Justice Chandrachud and Mr. Justice Palekar. 


MAYER HANS GEORGE v. THE STATE OF MAHARASHTRA.® 


Foreign Exchange Regulation Act (VII of 1947), Secs. 8, 23(1A)(a), 24(1)—Sea Customs 
Act (VIII of 1878), Sec. 167(81)—Reserve Bank of India Act (II of 1934)—General 
Clauses Act (X of 1897)—Gold slabs carried on person by transit passenger and not 
removed from conveyance—Applicability of second proviso to Reserve Bank of India 
notification dated November 8, 1962—Whether mens rea essential ingredient of off- 
ence under s. 23(1A)(a) of Act VII of 1947—Notification whether can take effect 
without publication—Ignorance of notification whether can be pleaded in defence— 
Applicability of s. 167(81) of Act VIII of 1878 to goods falling under Explanation to 
s. 8(1) of Act VII of 1947. 

The second proviso to the notification? issued by the Reserve Bank of India dated 
November 8, 1962, has no application to articles carried on person by a transit 
passenger. 

Mens rea is an essential ingredient of the offence iie s. 23(A1)(a) of the Foreign 
Exchange Regulation Act, 1847. 

It is contrary to the basic principle of criminal jurisprudence to hold that though 
the words of the statute creating the offence are not sufficient to displace the normal 
presumption that mens rea is a necessary ingredient of every offence, a statute deal- 
ing with a grave and rampant evil must be assumed to contain a rule of strict liability. 

Shriniyas Mall Bairoliya v. Emperor’ and Ravula Hariprasada Rao v. The State,’ 
followed. 

Legal Remembrancer, Bengal v. Ambika Charan Dalal,’ dissented from. 

Brend v. Wood, Sherras v. De Rutzen’ Roper v. Taylor's Central Garages (Exeter), 
Limited, Lim Chin Aik v. The Queen’ and Bhagwandas v. Union of India,‘ referred to. 

The notification issued by the Reserve Bank of India dated November 8, 1962, can- 
not take effect without publication. 

Harla v. The State of Rajasthan,’ referred to, 

A person charged with contravening the provisions of the Reserve Bank of India 
notification dated November 8, 1962, can plead ignorance of the notification and in such 
a case ignorance of law will be a valid excuse. 

Lim Chin Aik v. The Queen, Emperor v. Gwilt, | Emperor v. Raghunath Krishna 
Ghanekar™ and Emperor v. Samansab Sultansab Hukeri™ referred to. 

The notification in question is issued by a Corporation, namely, the Reserve Bank, 
and neither the Reserve Bank of India Act, 1934, under which the Reserve Bank was in- 
corporated, nor s. 8 of the Foreign Exchange Regulation Act, 1947, which contemplates 
the grant of permission by the Reserve Bank for import or export of bullion and cur- 
rency, contains any provision prescribing the mode by which such a permission should 
be published. Nor does the General Clauses Act, 1897, contain any provision declar- 
ing that publication in the Government Gazette of notifications issued by statutory 
Corporations shall be deemed to be due publication. In the absence, therefore, of any 
legislative indication or guide, a person affected by such a notification cannot be said 
to have had a certain means to acquire knowledge of the existence of the notification. 

Section 167(81) of the Sea Customs Act, 1878, has no application to the notional 
bringing of goods which fall under the Explanation to s. 8(1) of the Foreign Exchange 
Regulation Act, 1947. 

*Decided, December 10, 1963. Criminal 

Appeal No. 653 of 1963, against the order of 

conviction and sentence passed by K. 8. Dhu- 


4 

5 

6 

rundhar, Presidency Magistrate, 23rd Court, 7 
Esplanade, Bombay, in Case No. 350/W of 1963. 8 [1961] A.I. 

9 

10 


R. Mad. 47. 
No. F.E.E.A. 208/62-R.B. published in the [1951] A.I.R. S.C. 4867. 
Gazette of the Government o India, Part I, [1963] A.C. 160. 
dated November 24, 1962. 11 (1944) 47 Bom. L.R. 431. 
1 (1947) 49 Bom. L.R. 688. P.C. 12 (1946) 48 Bom. L.R. 758. 
2 [1951] S.C.R. 322. 13 (1946) 48 Bom. L.R. 764. 


3 [1946] 2 Cal. 127. 
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Tue facts appear in the judgment. 


8. J. Sorabji, with A. J. Rana, instructed by Mulla & Mulla & Craigie Blunt 
é Caroe, for the appellant. 

R. B. Kotwal, Government Pleader, for the State. 

8S. B. Kher, Special Police Prosecutor, for the complainant. 


CHanpracHup J. The appellant Mayer Hans George, who is a German 
national, has been sentenced to a year’s term by the learned Presidency Magis- 
trate, 23rd Court, Bombay, for offences under s. 238(/A)(a) of the Foreign 
Exchange Regulation Act, 1947, and s. 167(8/) of the Sea Customs Act, 1878. 
Stated simply, the charge against the appellant is that he brought gold into 
India without the permission of the Reserve Bank of India and with intent Ao 
defraud the Government of the duty payable thereon. 

The facts which are relevant for the decision of this appeal are mostly ad- 
mitted. - The appellant boarded a Swiss Air Plane at Zurich, Switzerland, on 
November 27, 1962, holding a ticket for Manila, Philippines. The plane touch- 
ed the Santacruz Airport, Bombay, at 6-05 a.m. on the 28th for a brief halt. 
Acting on previous information, two Customs Officers, Turilay and Bhappu, 
looked out for the appellant and not finding him in the Transit Passengers’ 
Lounge, they boarded the plane and saw the appellant sitting solitarily in the 
plane. Inspector Bhappu verified the name of the appellant and asked him 
if he was carrying gold. The appellant, who knows and can speak in English, 
ig stated to have indicated a ‘No.’ by the shrug of his shoulders. Inspector 
Bhappu, however, felt the back of the appellant, suspected that the appellant 
was carrying gold on his person, off-loaded him and took him to the Customs 
Baggage Hall for a search. The search showed that the appellant was wearing 
a specially prepared jacket, having 28 compartments, which was attached to 
his body by adhesive tapes. In these compartments were found 34 slabs of 
gold weighing 1 Kilo each, of the total value of Rs. 3,06,000 at the local market 
rate. 

Soon after the search, the appellant admittedly made a statement (exh. P) 
which shows that he is a professional carrier of gold. It appears from the 
statement that the appellant was once a sailor, then a porter and is now em- 
ployed by an agency to smuggle gold into various countries. The appellant 
has stated in exh. P that on the oceasion in question, he was asked to carry 
gold from Zurich to Manila on a wage of 500 German Marks and that the gold 
did not belong to him. 

It is on these facts that the appellant was charged with having brought gold 
into India without the requisite permission and with intent to defraud the 
Government of the duty payable thereon. The appellant admitted that he 
was carrying gold on his person, but denied that he brought it into India 
or that he intended to defraud the Government by evading to pay the duty. 
According to the appellant, he. never intended to remove the gold from the 
airship, that the gold was on through transit from Zurich to Manila, that is 
to say from a place out of India to another place out of India, that by a noti- 
fication dated August 25, 1948, the Reserve Bank of India had granted a 
general permission to carry gold if it was on through transit, that when he 
boarded the plane at Zurich on November 27, 1962, he had no knowledge of 
the subsequent notification dated November 8, 1962, published on November 
24, 1962, by which the Reserve Bank purported to withdraw the earlier per- 
mission and that he had no guilty intention in carrying the gold. The ap- 
pellant finally stated that he was carrying gold on his person partly as a mea- 
sure of safety and partly as a measure of economy to save freight and in- 
surance charges. 

The learned Presidency Magistrate has held that the appellant must be 
deemed to have had notice of the notification dated November 8, 1962, which 
was published in. the Government Gazette on November 24, 1962, that the ap- 
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pellant was carrying gold contrary to the terms of that notification, that the 
appellant had concealed the gold on his person with intent to defraud the Gov- 
ernment of the duty payable on the gold and that, therefore, the appellant 
had committed the two offences of which he was charged. This appeal is 
directed against the order of conviction and the concurrent sentence of one year. 

Mr. Sorabjee, who appears on behalf of the appellant, has raised three prin- 
cipal contentions, the first of which relates to the construction of the notifica- 
tion dated November 8, 1962. The argument of the learned counsel is that 
the general permission which was granted by the Reserve Bank in 1948 to carry 
gold on through transit remains unaffected by the subsequent notification in 
cases in which the gold is carried on person or as a part of personal baggage. 
It is necessary, for a proper appreciation of this contention, to refer to the 
relevant provisions of the Foreign Exchange Regulation Act (Act VII of 
1947) and to set out the notifications issued by the Reserve Bank of India, 
permitting the import of gold under stated qualifications: 

Section 8 of the Forcign Exchange Regulation Act, which relates to restric- 
tions on the import and export of currency and bullion, reads as follows: 

“(1) The Central Government may, by notification in the official Gazette, order that, 
subject to such exemptions, if any, as may be contained in the notification, no person 
shall, except with the general or special permission of the Reserve Bank and on pay- 
ment of the fee, if any, prescribed, bring or send into India any gold or silver or any 
currency notes or bank notes or coin whether Indian or foreign. 

Explanation—The bringing or sending into any port or place in India, of any such 
article as aforesaid intended to be taken out of India without being removed from the 
ship or conveyance in which it is being carried shall nonetheless be deemed to,be a 
bringing or as the case may be, sending into India of that article for the purpose of this 
section. 

(2) No person shall, except with the general or special permission of the Reserve 
Bank or the written permission of a person authorised in this behalf by the Reserve 
Bank, take or send out of India any gold, or precious stones, or Indian currency or 
foreign exchange other than foreign exchange obtained from an authorised dealer.” . 

It is relevant to state, though it may seem stating the obvious, that s. 8 con- 
templates the imposition of but does not by itself impose restrictions on the 
import of bullion and currency into India. The scheme of s. 8 is to place an 
embargo by sub-s. (2) on the taking or sending out of India gold, precious 
stones, Indian currency, and foreign exchange other than that obtained from 
an authorised dealer, except with the permission of the Reserve Bank; and to 
authorise the Central Government by.sub-s. (/) to notify restrictions on the 
bringing or sending into India any -currency or bullion except with the per- 
mission of the Reserve Bauk and on payment of such fee as may be prescribed. 
The effect of the explanation to sub-s. (J) is to treat currency and bullion in 
through transit as if it were brought or sent into India. 

Acting in pursuance of powers conferred by sub-s. (Z) of s. 8, the Central 
Government issued a notification in the Official Gazette (being Notification 
- No. 12/11 F.1/48 dated August 25, 1948) banning the import of bullion and 
certain types of jewellery, except under -the permission of the Reserve Bank. 
The notification, as amended upto July 31, 1958, reads as follows: 

“In exercise of the powers conferred. by sub-section “(1) of Section 8 of the Foreign 
Exchange Regulation Act, 1947 (VI of 1947) and in supercession of the Notification of 
the Government of India in the late Finance Department No. 12(11) F1/47, dated the 
25th March 1947, the Central Government is pleased to direct that, except with the 
general or special permission of the Reserve Bank no person shall bring or send into 
India from any place out of India:— 

(a) any gold coin, gold bullion, gold sheets or gold ingot, whether refined or not; or 

(b) any silver bullion, any silver sheets or plates which, have undergone no pro- 
cess of manufacture subsequent to rolling or any silver coin not current in the country 
of issue; ` 

(c) any. jewellery or articles maje wholly or mainly of gold or oE silver.” 


. 


- 
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The language of this notification is so wide and the articles brought within 
its compass of such a heterogencous variety that, in the light of the explana- 
tion to sub-s. (Z) of s. 8, transit passengers travelling, e.g. from Australia to 
England, wearing gold tie-pins or silver brooches, would fall within the mis- 
chief of the notification if the airship they travelled by were to touch an Indian 
Airport. The rigour, however, of this notification was relaxed by a notifica- 
tion of even date which was issued by the Reserve Bank permitting under a 
condition the ‘‘bringing or sending’’ of gold or silver which is on through 
transit. , The Notification (being Notification No, F.E.R.A. 62/48-R.B., 
dated August 25, 1948) reads as follows: 

“In pursuance of the notification of the Government of India in the Ministry of 
Finance No. 12(11)-F1/48, dated the 25th August 1948, restricting the bringing or send- 
ing into India ‘of gold and silver, and in supersession of the Reserve Bank of India Noti- 
fication No. F.E.R.A. 37/48-R.B., dated the 2lst January 1948, the Reserve Bank of 
India is hereby pleased to give general permission to the bringing or sending of any 
such gold or silver by sea or air into any port in India provided that the gold or silver 
(a) is on through transit to a place which is outside both (i) the territory of India and 
(ii) the Portuguese Territories which are adjacent to or surrounded by the territory of 
India and (b) ig not removed from thé carrying ship or aircraft, except for the purpose 
of transhipment.” 

It was not disputed at the trial and is indeed obvious that the appellant had 
not committed a breach of any of the conditions of this notification. The gold 
which he was carrying on his person was on ‘‘through transit’? from Zurich 
to Manila and was not removed by him or on his behalf from the aircraft in 
which he was travelling as a transit passenger. It may be recalled that the 
appellant did not deplane at the Santacruz Airport and was found sitting in 
the aircraft when, a few minutes before the plane was scheduled to leave the 
Airport, the Customs ‘Officers asked him to get down, from the plane. 


This notification, however, was superseded by another notification issued by 
the Reserve Bank of India and the case of the prosecution is that the appellant 
has committed a breach of the fresh notification. It is important to mention 
that the subsequent notification is dated November 8, 1962, and was published 
in the Gazette of the Government of India dated November 24, 1962. These 
ddtes have an important bearing on the second contention ‘advanced by 
Mr. Sorabjee that the appellant had no knowledge of the existence of this noti- 
fication when he left Zurich on November 27, and that he had, therefore, no 
mens ea. The notification, to a construction of which we must now proceed, 
reads thus: . 

` “No F.E.R.A: 208/62-R.B: In pursuance of the notification of the Given of 
India in the Ministry of Finance No. 12(11). F1/48 dated the 25th August 1948 and in 
supersession of the Reserve Bank of India notification No. FERA. 62/48 RB dated the 
25th August 1948, as amended from time to time, the Reserve Bank of India hereby 
gives general permission to the bringing or sending of any of the following articles, 
namely, 

` (a) any gold coin, gold bullion, gold sheets or gold ingot, whether refined or not; or 

-(b) any silver bullion, any silver sheets or plates which have undergone no pro- 
cess of manufacture subsequent to rolling, or any silver coin not current in the country 


-of issue; or 


(¢) any jewellery or articles made wholly or. mainly of gold or of silver, 
into any port or place in India when such article is on through transit to a place which 
is outside the territory of India: 

Provided that such article is not removed from the ship or conveyance in which it 
is being carried except for the purpose of transhipment: 

Provided further that it is declared in the manifest for transit as same bottom cargo 
or transhipment cargo.” 

The question which arises in the background of these facts and notifications 

is whether the: appellant, who was admittedly carrying 34 kilos of gold-slabs 
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on his person, has committed a breach of the notification dated November 8, 
1963. That the appellant must be deemed to bave brought gold into India 
though he was on a through flight from Zurich to Manila, is beyond controversy 
in view of the explanation to s. 8(1) of the Foreign Exchange Regulation Act. 
The explanation provides, in so far as is material, that “the bringing’ ’ into 
any place in India, of gold which is intended to be "taken out of India without 
being removed from the conveyance in which it, is being carried, shall never- 
theless be deemed to be a bringing of gold into India for the purposes of s. 8. 
The only aspect of the matter which, therefore, requires consideration is whe- 
ther the appellant who brought gold into India has fulfilled the conditions sub- 
ject to which alone the Reserve Bank has, by its notification dated November 8, 
1962, granted a general permission to bring gold into India, 

Though the wording of the notification of November 8, 1962, is. some- 
what different from that of the earlier notification dated August 25, 1948, it 
is clear that the nature of the conditions which the two notifications impose 
is identical except for the condition contained in the second proviso of the 
notification of November 8. In other words, and this is not disputed, the 
only effective change brought about by the subsequent notification of November 
8, is to add a proviso containing an additional condition. Under the earlier 
notification of August 25, 1948, two conditions were required to be satisfied in 
order that gold or silver could be ‘‘brought into India’’: (1) the gold or silver 
was required to be on through transit to a place outside India as well as out- 
side the adjacent Portuguese territories, and (2) it was not to be removed from 
the conveyance in which it was being carried, except for the purpose of tran- 
shipment. The adjacent Portuguese territories became a part of the Indian 
Union in 1961 and the reference to those territories which was contained in 
the first of these conditions became inapposite. The notification dated 
November 8, 1962; gives a general permission to bring into India gold and silver 
articles of the description mentioned in cls. (a), (b) and (e) of the notifica- 
tion, on the conditions that (1) the article is on through transit, that is to say 
it is despatched from a place outside India to another place outside India; 
(2) the article is not removed from the conveyance in which it is being carried, 
except for the purpose of transhipment; and (3) the article ‘fis declared in 
the manifest for transit as same bottom cargo or transhipment cargo.’’ 

The real question which thus arises before us narrows down to the enquiry 
relating wholly to the fulfilment of the third condition mentioned above, it 
being common ground that neither of the first two conditions was broken by 
the appellant. Counsel for the appellant contends that the third condition 
which is contained in the second proviso of the notification dated November 8, 
1962, is wholly inapplicable to cases like the present one in which the per- 
mitted article is carried on person, for such an article cannot possibly be de- 
clared in the manifest for transit as same bottom cargo or as transhipment 
cargo. This contention seems to us to be well, founded. In the first place, 
it is clear from the evidence of Inspector Darins B. Bhappu tliat the manifest 
for transit discloses only such goods as are ‘‘unaccompanied baggage’’ and that 

“accompanied baggage is never manifested as cargo manifest’. What In- 
spector Bhappu has stated is plain commonsense because the transit manifest 
for cargo can obviously not mention goods which are on the person of a pas- 
senger. It would indeed be idle and meaningless to specify in the transit mani- 
fest that a woman passenger had a silver brooch on her person or that a male 
passenger was carrying a gold cigarette case. The cargo manifests of the Swiss 
Airline are on the record. at exh. K and they show that only such goods are 
entered therein as are placed in the custody of the carriers. From the several 
manifests which form part of exh. K, it would seem that the object of main- 
taining the transit manifest for cargo is two-fold: to keep a record of goods 
delivered into the custody of the carrier for safe carriage and to enable the 
Customs authorities to check and verify the dutiable goods which arrive by a 
particular flight. Neither of these objects can be achieved by a passenger ask- 
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ing the carriers, on his unverified statement, to include a particular article in 
the transit manifest. 

This is one ‘aspect of the matter. The other aspect which is equally impor- 
tant is that what is required by the second proviso is not a mere declaration 
in the manifest for transit that an article was being carried, but a declaration 
of the article ‘‘as same bottom cargo or transhipment cargo”. Cargo which 
& common carrier conveys is broadly of two types: ‘same ‘bottom cargo’ and 
‘transhipment cargo’. As is indicated in Article 606 of the Chapter on 
‘Shipping and Navigation” in Halsbury’s Laws of England 3rd edn. Vol. 35, 
p. 426, the contract of carriage generally provides that the cargo shall be 
carried to its destination, as far as may be, by the same conveyance through- 
out the voyage or journey, that is to say, that it will not be transhipped. Th 
.such cases the cargo is described as ‘same bottom cargo’. Jn eases in which 
the cargo may be transhipped from one conveyance to another during the 
course of transit, it is called ‘transhipment cargo’. It seems to us diffleult to 
appreciate how possibly an article carried on person could be manifested in 
the transit manifest as same bottom cargo or transhipment cargo. These 
terms, as stated above, are apposite only in cases in which the cargo is en- 
trusted to the carrier for carriage and can have no application to articles not 
so entrusted. In our opinion, therefore, the second proviso can have no appli- 
cation to cases in which a permitted article is carried by a transit passenger on 
his person. 

It is urged by the learned Government Pleader that if in the very nature of 
things the second proviso is incapable of being satisfied in cases in which an 
article is carried on person, the effect would be that the article cannot be 
carried at all rather than that the article could be carried in defiance of the 
injunction contained in the second proviso. It is argued that the policy of 
law, as disclosed by the scheme of s. 8-of the Foreign Exchange Regulation 
Act, is to impose a ban on the import of gold and silver except under the per- 
mission of the Reserve Bank, so that he who brings gold or silver into India, 
actually or fictionally, must be able to justify his act on the permission of the 
Reserve Bank or else must submit to the consequences of having brought the 
articles into India without the requisite permission. Now, there can be no 
doubt that the object and purpose of s. 8, as shown by sub-s. (Z) thereof, is 
to authorise the Central Government to ban the bringing of certain articles 
like gold and silver into India and to allow the ‘‘bringing’’ of these articles if 
and to the extent to which it is permitted by the Reserve Bank, specially or 
generally. It must, therefore, follow that he who ‘brings’ gold or silver into 
India must, if challenged, be able to justify his act by reference to the terms 
of the permission granted in that behalf by the Reserve Bank. It must, how- 
ever, be appreciated that s. 8 as well as the notification issued by the Central 
Government visualises the ‘‘bringing’’ of gold or silver into India under the 
permission of the Reserve Bank and we find it impossible to accept the conten-. 
tion of the Government Pleader that the. permission granted by the Reserve 
‘Bank by its notification of November 8, 1962, must be so construed as to render 
“it non-existent for all practical purposes, at least in so far as some of the per- 
- “mitted articles are concerned. Jet us take a specific instance and test the 
validity of the argument advanced by the learned Government Pleader. The 
‘notification of November 8, for example, grants permission to bring into India 
(1) any gold coin, (2) silver coius of a certain description, and (3) any jewel- 
lery or articles made wholly or mainly of gold or silver, subject to certain con- 
ditions. The contention of the Government Pleader must mean that a transit 
passenger whose airship touches an Indian Airport would commit an offence 
under the Foreign Exchange Regulation Act unless, in addition to satisfying 
the other conditions, he also declares his silver tie-pin or his gold cigarette case 
in the manifest for transit. as same bottom cargo or transhipment cargo. The 
argument of the Government Pleader must also mean, and he put it in so many 
words, that if these articles cannot be declared in the transit manifest, as in- 

. i 
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disputably they cannot'be, the international passenger must not take these 
articles with him at all. The particular instance quoted above highlights the 
absurdity of the situation arising out of the construction canvassed by the 
learned Government Pleader. We find it impossible to conceive that the Re- 
serve Bank granted a formal permission to carry articles of the kind mention- 
ed above and then imposed, as it were by the back door, conditions which are 
incapable of fulfilment. To accept the argument of the learned Government 
Pleader is to hold that the Reserve Bank took away by the left hand the per- 
mission which it granted by the right and that the permission so solemnly 
granted is still-born. The proper interpretation to put on the notification, 


therefore, is that the second proviso is not intended to apply to articles carried | 


by a transit passenger on person and that in respect of those articles the con- 
dition mentioned in the second proviso need not be complied with. 


The learned Government Pleader says that even if the interpretation sug- 
gested by him is accepted (that is to say, even if it be held that a transit pas- 
senger carrying a small silver or gold article must declare it in the transit 
manifest as same bottom cargo or transhipment cargo and that if he does not 
so declare it, he would commit an offence if his conveyance were to touch 
Indian territory), hard and inconvenient results could be avoided by not pro- 
secuting the passengers who have committed small or inadvertent breaches of 
the law. That according to the learned Government Pleader is the reason why 
s. 23(3) of the Foreign Exchange Regulation Act provides that cognizance of 
offences under the Act can be taken by Courts on the written complaints of 
certain Officers only. Now, s. 28(3) is undoubtedly some safeguard against 
frivolous prosecutions, but it is no consolation to a transit passenger tha? if he 
were to carry a small article of silver or gold he could be off-loaded and de- 
tained in India but may not, perhaps, be prosecuted. In any event, the con- 
struction of a notification, the breach of which involves penal consequences, 
cannot be influenced by the supposition that hard results could be avoided by 
a judicious selection of cases by the prosecuting agency. 

In this behalf, the learned Government Pleader has drawn our attention to 
notification No. F.E.R.A. 186/61-R.B. issued by the Reserve Bank of India 
on all 26, 1961, which 


ermits a person to bring into India his personal jewellery made wholly or mainly 
of gold, which is worn on his person or which forms part of his personal baggage, pro- 
vided that the value of such jewellery does not exceed the limit specified in the rules 
made: by the Chief Customs authority under Section 75 of the Sea Customs Act, 1878, 
for import free of Customs duty or the value of which, being in excess of the above- 
said limit, is passed by the customs authorities on payment of the customs duty pres- 
cribed by law”. 
The argument of the learned counsel is that in so far as personal jewellery is 
. concerned there could be no hardship, as the notification cited above permits 
such jewellery to be carried subject to certain conditions. We are unable to 
accept this submission. The notification on which the Government Pleader 
relies applies, in the first place, to jewellery only and then again to jewellery 
made wholly or mainly of gold. Articles other than jewellery and jewellery 
not made of gold do not fall within the notification. Secondly, the notification 
is ińtended to apply, as shown by the concluding portion which provides for 
payment of customs duty, to cases of actual import by persons who enter India 
and not to transit passengers. This notification, therefore, can afford no assis- 
tance in the construction of the notification dated November 8, 1962, which 
deals exclusively with a fictional importation by passengers on through transit. 
It is then contended by the learned Government -Pleader that the permis- 
sion granted by the Reserve Bank to ‘‘bring’’ gold into India must be con- 
strued to be a permission pertaining to a lawful activily and cannot apply to 
eases in which gold is being smuggled. This argument is based on the assump- 
tion that the appellant intended to smuggle’ the gold into India. There is no 
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justification for this assumption and it militates against the admitted facts 
that the appellant did not deplane at the Santacruz Airport and was seated 
in the plane when, a few minutes before the scheduled departure, he was ask- 
ed by the Customs Officers to get down from the plane. Importation of gold 
is not a universal offence and in the background that the appellant was a 
through passenger from Zurich to Manila, it would be difficult to hold that the 
intention of the appellant was to smuggle the gold into India. 

Before we part with the question relating to the construction of the notifica- 
tion, we must dispose of a contention made by Mr. Sorabjee. It is argued by 
the learned counsel that the second proviso of the notification of November 8, 
does not impose an additional condition but is in the nature of a proviso to the 
first proviso. In other words, the argument is that the first proviso of the 
notification must be construed as permitting transhipment of an article in 
through transit provided the article is declared in the manifest for transit as 
same bottom cargo or transhipment cargo. We see no substance in this conten- 
tion and the short answer is that the declaration of an article as same bottom 
cargo in the transit manifest would be wholly inappropriate in case the article 
is intended to be transhipped. The language of the second proviso shows that 
it concerns itself not merely with articles intended to be transhipped but also 
with articles which are intended to be carried as same bottom cargo. The sub- 
ject-matter of .the second proviso being thus wider than that of the first pro- 
viso, it would be wrong to construe the second proviso as carving something 
out of the first proviso. 

Forv the reasons mentioned above, we are of the view that the second proviso 
of the notification dated November 8, 1962, has no application to articles carried 
on person by a transit passenger, for such articles cannot possibly be declared 
in the: manifest for transit either as same bottom cargo or as transhipment 
cargo. It is undeniable that the two other conditions, namely, that the article 
must be in through transit and that the article must not be removed from the 
conveyance except for transhipment, have been complied with by the appellant, 
We must, therefore, hold that the appellant has not ‘committed a breach of the 
notification and is accordingly not guilty under s. 28(/A)(a@) of the Foreigi 
Exchange Regulation Act. 

In the view which we have taken of the construction of the notification, it 
may not be strictly necessary to deal with the alternate submission of 
Mr. Sorabjee that the act of the appellant was not accompanied by a guilty 
mind.. We must, however, decide that question also, for even if the construc- 
tion we have placed on the notification is incorrect, the appellant would be 
entitled to an acquittal if he had no guilty intention or knowledge of the 
wrongfulness of his act. Besides, both the learned counsels have addressed us 

‘elaborately on that question and it would only be fair to them to discuss the 
point. Mr. Sorabjee argues that the appellant could possibly have had no 
knowledge of the notification when he left Zurich, that in fact the appellant 
was not aware of the notification and that, therefore, the appellant had no 
mens rea. It is necessary in this behalf to refer to a few relevant dates. The 
notification in question which is issued by the Reserve Bank of India is dated 
November 8, 1962. It was published on Saturday, November 24, 1962, in Part 
II of the Gazette of the Government of India. The appellant left Zurich 
(Switzerland) on Tuesday November 27, and the Swiss airplane in which he 
was travelling as a through passenger from Zurich to Manila, touched the 
Santacruz Airport, Bombay, for a brief halt at about 6-00 a.m. on the 28th. 
That the appellant did not have knowledge of the notification when he left 
Zurich is undisputed. The statement of the appellant that he was not aware 
of the notification when he left Zurich also accords with probabilities, it being 
unlikely that any one in Zurich would know on November 27, that a certain 
notification was published in India on the 24th. Though, how ever, it is not 
disputed, that the appellant was in fact not aware of the notification when he 
left Zurich, it is contended on behalf of the State that the appellant had the 


270 THE BOMBAY LAW REPORTER. ">o [VOL LAVE 


means to knowledge, that had he, before emplaniug at Zurich, made enquiries 
by reference to the Gazette of India, he could have obtained knowledge of the 
notification, that he deuied to himself the opportunity to obtain that know- 
ledge and that, therefore, he must be fixed with constructive notice of the 
notification. We are unable to appreciate why the appellant was under an 
obligation to make enquiries by reference to the Gazette of the Government 
of India. The notification in question is issued by a Corporation, namely, the 
Reserve Bank, and neither the Reserve Bank.of India Act (Act No. II of 
1984) under which the Reserve Bank was incorporated, nor s. 8 of the Foreign 
Exchange Regulation Act, which contemplates the grant of permission by the 
Reserve Bank for import or export of bullion and currency, contains any pro- 
vision prescribing the mode by which such a permission should be published. 
Nor indeed does the General Clauses Act (India Act No. X of 1897) afford 
any assistance in the matter. It does not contain any provision declar- 
ing that publication in the Government Gazette of notifications issued 
by statutory Corporations shall be deemed to be due publication. In 
the absence, therefore, of any legislative indication or guide, the ap- 
pellant could not be said to have had a certain means to acquire knowledge 
of the existence of the notification. It is necessary to emphasize that the 
ignorance pleaded by the appellant is not one, for example, of an Act of Parlia- 
ment or of an Act of a State Legislature, for in such cases publication in the 
Official Gazette would undoubtedly be due publication and would constitute 
coustructive notice to all concerned. 

In support of his argument that the appellant had the means to knowledge, 
the learned Government Pleader has drawn our attention to a booklet called 
‘Outline of Exchange Control in India’’ which appears to have been publish- 
ed in May 1960 by the Reserve Bank. At pages 9 and 10 of the booklet it is 
stated that ‘‘the various notifications and orders issued by the Government of 
India and the Reserve Bank under the Act (meaning thereby the Foreign Ex- 
change Regulation Act) are published in the Gazette of India” and ‘‘ ‘general 
permission’ granted by the Bank in respect of some of the provisions of the 
Act are made known either through notifications published in the Gazette of 
India or circulars issued to authorised dealers’. The argument is that the 
booklet, an official publication of the Reserve Bank, declares to the world the 
mode by which permissions granted by the Reserve Bank are published and 
that it was, therefore, the duty of the appellant to make enquiries, before he 
left Zurich, whether any notification altering the legal position had appeared 
in the Gazette of the Government of India. We find it impossible to attach to 
the booklet the sanctity which the State claims for it. The booklet is not pub- 
lished in the discharge of statutory functions of the Corporation and we do 
not quite see how, in the first instance, the appellant could be deemed to have 
had knowledge of the booklet itself. There is no suggestion that the appellant 
was in fact aware of the publication of the booklet nor indeed does it appear 
from the record that the booklet is accepted, by and large, as a declaration of 
the official policy of the Reserve Bank. In fact, no evidence has been led by 
- the prosecution as regards the circumstances in which or the authority under 
which the booklet was published. The booklet seems to have been put before 
the trial Court for the first time during the course of the arguments. 

If, therefore, the appellant had neither actual nor constructive notice of the 
notification, can we hold him guilty under s. 23(/A)(a) of the Foreign Ex- 
change Regulation Act for the contravention of the notification? The answer 
to this question would depend upon whether mens rea is an essential ingre- 
dient of the offence charged. Section 23(/A)(a) of the Act provides, in so 
far as is material, that whoever contravenes any of the provisions of the Act 
or of any rule, direction or order made thereunder, shall be punishable with 
imprisonment which may extend to two years or with fine or with both. Sub- 
section (1B) of s. 23 confers on the Court the power to direct confiscation of 
property’ in respect of which the contravention has taken place, and, lastly, 
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Seas (2) of s. 23 empowers certain Macietrates to impose a fine exceeding 

Two ol contentions’ are canvassed before us. Mr. Sorabjee argues that 
mens rea is an essential ingredient of the offence charged, whereas the conten- 
tion of the State is that s. 23(74) contains a rule of absolute liability not de- 
pendent for its proof upon the existence of a guilty state of mind. The ques- 
tion whether and how far mens rea forms an integral part of crimes generally 
has been the subject-matter of various decisions from which one can deduce a 
proposition as being well-established. The true legal position, as stated by the 
learned Chief Justice of England in Brend v. Wood’ is (p. 463): 

“| ,.It is of the utmost importance for the protection of the liberty of the subject 
that a Court should always bear in mind that, unless a statute, either clearly or by 
necessary implication, rules out mens rea as a constituent part of the crime, the Court 
should not find a man guilty of an offence against the criminal law unless he has a guilty 
mind”; 
or to use the language of Wright, J. in the oft quoted case of Sherras v. De 
Rutzen? (p. 921): 

“...There is a presumption that mens rea, an evil intention, or knowledge of the 
wrongfulness of the act, is an essential ingredient in every offence; but that presump- 
tion is liable to be displaced either by the words of the statute creating the offence or 
by the subject-matter with which it deals, and both must be considered”. i 
Both of these decisions have been cited with approval by their Lordships of 
the Supreme Court in Ravula Hariprasada Rao v. The State. 

THe real question, therefore, which we must consider is whether s. 23(/A) 
(a) of the Foreign Exchange Regulation Act rules out mens rea, expressly or 
by necessary implication, as an essential ingredient of the offence created by 
it. It is urged by the learned Government “Pleader that the language of the 
section, the subject-matter with which it deals and the language of statutes 
in pari materia indicate that by necessary implication s. 23(/A)(a@) excludes 
mens rea as an essential ingredient of the offence. We are unable to 
agree. It is true, as contended by the learned Government Pleader, 
that s. 23(74)(a) does not say, as for example, s. 167(8/) of the Sea 
Customs Act, 1878, says, that whoever ‘‘knowingly’’ and with a particular in- 
tent does an act shall be guilty of an offence. There is, however, no authority 
for the proposition that the absence of the word ‘‘knowingly’’ or of words to 


` that effect either shifts the burden of proving knowledge, to the accused or ex- 
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cludes the blameworthy condition of mind as an essential ingredient of an 
offence. As observed by Justice Devlin in Roper v. Taylor’s Central Garages 
(Exeter), Limited* (p. 288): 

“« ,.But where the statute contains no express provision, that is, where it does not 
contain the word ‘knowingly’, the first thing is to examine the statute to see whether 
the ordinary presumption that mens rea is required applies or not. If it is found that 
it does not apply, the mere doing of the act is itself an offence and guilty knowledge is 
irrelevant. If it does apply, I should have thought that the natural result would be 
that the prosecution must discharge the burden of showing guilty knowledge. All that 
the word ‘knowingly’ does is to say expressly what is normally implied, and if the pre- 
sumption that the statute requires mens rea is not rebutted I find difficulty in seeing 
how it can be said that the omission of the word ‘knowingly’ has, as a matter of con- 
struction, the effect of shifting the burden of proof from the prosecution to the defence.” 
An argument similar to that of the learned Government Pleader, based on the 
absence of the word ‘‘knowingly’’ was recently advanced before the Privy 
Council in Tim Chin Atk v. The Queen? One of the grounds on which the 
argument was rejected by the Privy Council was that the absence of a word or 
phrase like ‘‘knowingly’’ in the relevant section is not sufficient to prevail 


1 (1046) 62 T.L.R. 462. 4 [1951] 2 T.L.R. 284. 
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against the conclusion which the language as.a whole suggests. It must also 
be mentioned incidentally that the Privy Council has, in that case, accepted 
as correct the formulation of Wright J. in Sherras v. De Rutzen. AS regards 
the difference in the language of s. 23(/A)(a) and s. 167(8/) of the Sea 
Customs Act, such a difference cannot, by itself, be conclusive in determining 
whether mens rea is an essential ingredient of the former offence. In fact, in 
Sherras’s case, the circumstance that the word ‘‘knowingly”’ was not found in 
the sub-section under consideration but was found in another sub-section of the 
same section was not regarded as sufficient to displace the normal presumption 
that mens rea is an essential ingredient of every offence. 

Our attention has been drawn by the learned Government Pleader to a judg- 


‘ment of the High Court of Calcutta in Legal Remembrancer, Bengal v. Ambica 


Charan Dalal® which takes the view that the doctrine of mens rea is peculiar 
to the English Common law, that the Indian Legislature has embodied in. the 
definition of every offence a clear statement of the mental condition necessary 
to constitute the offence, that if in any case the Legislature has omitted to pre- 
scribe a particular mental condition, the presumption is that the omission is in- 
tentional and that in such a case the doctrine of mens rea would have no ap- 
plication. With respect, it is not possible to agree with these observations 
especially in view of the decision of the Privy Council in Shrinivas Mall Bairo- 
liya v. Emperor? and of the Supreme Court in Ravula Hariprasada Rao v. 
The State. The case before the Privy Council, like the Calcutta case, involved 
a breach of Rule 81 (4) of the Defence of India Rules, 1939. While uphold- 
ing the conviction of the appellants on merits, the Privy Council expressly dis- 
sented from the view expressed by the High Court of Patna that appellant 
No. 1 would have been liable for the acts of his servant, appellant No. 2, even 
if he was not aware of the unlawful acts of the latter. Lord Du Pareq, who 
delivered the judgment of the Board observes that mens rea was an essential 
ingredient of the offences under the Defence of India Rules, 1939, and in sup- 


-port of that conclusion reliance was mainly placed on the leading judgment of 


Wright J. in Sherras v. De Rutzen and of Lord Goddard ©. J. in Brand v. 
Wodd. In Ravula’s case, the Supreme Court was also concerned to determine 
the ingredients of an offence under Rule 81 (4) of the Defence of India Rules 


‘and at page 828 of the Report their Lordships, after setting out the passage 


from the judgment of Lord Du Pareq in which the two English cases have been 
relied upon, observe that ‘‘...the view of the law as propounded by the Privy 
Council is the correct view’’. The decision of the Calcutta High Court that 
the doctrine of mens rea is a peculiar feature of the English Common law and 
has no application in India is, in our opinion, not good law in view of the deci- 
sion of the Privy Council in Shrinivas Mall’s case and that of the Supreme Court 
in Ravula’s case. 

Yet another reason why mens rea is said not to be a necessary ingrèdient of 
the offence under s. 23(74) (a) is, according to the learned Government Plea- 
der, the notional provision contained in the explanation to s. 8(1) of the 
Foreign Exchange Regulation Act. The explanation, in effect; provides that 
currency or bullion carried by a through passenger is deemed to have been 
brought into India if the ship or airplane in which he is travelling touches 
India, even though the articles are intended to be taken out of India without 
being removed from the conveyance in which they are being carried. We are 
unable to appreciate how the explanation can assist the construction of the 
notification issued by the Reserve Bank. All that the explanation does is to 
create a fiction that for the purpose of s. 8(/) it is not necessary, in order that 
an article could be said to have been brought in India, that it must be phy- 
sically brought into India for use, sale or consumption therein. In other 
words, in view of the deeming provision contained in the explanation, it would 
not be open, for example, to a transit passenger to contend that the gold which 
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he was carrying was not intended to be brought into India, if the conveyance 
in which he was travelling were to touch a part of the Indian territory. The 
explanation does not have the effect of providing that currency or bullion 
found on the person of a transit passenger shall be deemed to have been 
brought by him regardless of the consideration whether the act of carrying the 
articles in question. was a volitional act or not. We are unable to accept the 
somewhat extreme submission made by the learned Government Pleader that a 
through passenger on, whose person the contraband articles were planted would 
fall within the mischief of the explanation by mere reason of the circumstance 
that when his conveyance touched a part of the Indian territory, the article 
was found on his person. 

„Our attention has been drawn by the learned Government Pleader to s. 24(/) 
of the Act which provides that if a person is prosecuted for the contravention 
of any provision of the Act or of any rule, direction or order made thereunder, 
which prohibits him from doing an act without permission, the burden of prov- 
ing that he had the requisite permission shall be on him. It is argued that 
this provision makes a significant departure from the normal rule of burden 
of proof in criminal cases and that it affords a strong indication that mens rea 
was not intended to form a necessary ingredient of offences under the Act. 
The question whether in a given case the accused has discharged a burden 
which rests on him is essentially different from the question whether the ac- 
cused can be convicted without proof of au evil intention or guilty knowledge. 
In the very case before us, for example, the contention of the appellant is that 
the Reserve Bank had granted a general permission to carry gold by the noti- 
fication dated September 25, 1948,”that he was carrying gold in accordance 
with the terms and conditions of that notification, and that he was not aware 
of the later notification which was published in Iudia three days before he left 
Zurich. Even though, therefore, the burden of proving the existence of per- 
mission may rest on the accused, it would, in our opinion, be open to him to 
plead a permission which does not render his act unlawful and to deny know- 
ledge of -the permission which is said to bring about a material change in law. 
The special: rule of evidence which is contained in s. 24, cannot, in our opinion, 
have the effect of displacing, by implication, the normal rule that mens rea is 
an essential ingredient of every offence. 

The last reason for which it is contended that mens rea is not an essential 
ingredient of the offence under g. 28(/4)(@) is stated to be the subject-matter 
of the statute. The learned Government Pleader says that, as shown by the 
preamble, the object of the Foreign Exchange Regulation Act is to conserve 
foreign exchange, that the Act is passed to ensure economie and financial in- 
terests of the Country and that it must have been the policy of the law to de- 
clare all acts which impair national economy as offences, regardless of whether 
those acts were done with ẹ guilty intention. It is urged that it is because of 
these features that the High Court of Madras held in Bhagwandas v. Union 
of India® that the Act should be enforced rigidly in the wider interests of the 
Country ‘‘in achieving its programme of the abolition of poverty and of 
planned national ‘production’’. The learned counsel is right that in consider- 
ing the question whether the normal presumption is displaced we must take into 
account the words of the statute creating the offence as also the subject-matter 
with which it deals. We are, however, unable to agree that enactments which 
are passed in the wider interests of the publie or the dominant object of which 
is to ensure the economic and financial interests of the Country, must, with- 
out more; be construed as creating offences to which absence of an evil inten- 
tion or a "justifiable ignorance of legal provision is no deferice. Letgus, for ex- 
ample, take a few instances to show how even in the case of a statute like the 
one with which we are dealing, mens rea must be held to be a necessary ingre- 
dient of the offence. A contraband article may in conceivable circumstances 
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be found on the person or in the baggage of a passenger without any awareness 
on his part as to the nature of the article he was carrying. One may, for 
example, agree to carry a packet to oblige a friend and the packet may ulti- 
mately be discovered to contain gold or diamonds; or one may be found carry- 
ing an article which is planted by an unfriendly companion and until after 
the search one may not at all be aware of the presence of the article in one’s 
pocket or in ones’ baggage. We find it difficult to appreciate why merely be- 
cause the object of an enactment is to ensure the largest good of the largest 
number of people, cases such as these in which the conduct of the offender is 
not voluntary or volitional must be visited with a penalty. It seems to us con- 
trary to the basic principle of criminal jurisprudence recognized by a long line 
of eminent decisions, to hold that though the words of the statute creating the 
offence are not sufficient to displace the normal presumption that mens rea ‘is 
a necessary ingredient of every offence, a statute dealing with a grave and 
rampant evil must be assumed to contain a rule of strict liability. As observed 
by the Privy Council in Iam Chin Atk v. The Queen it is not enough merely 
to label the statute as one dealing with a grave social evil and from that to infer 
that strict liability was intended. In our opinion, the normal rule that mens 
rea is an essential ingredient of every offence is not excluded either by the terms 
of the statute under consideration, or by the subject-matter with which it deals. 
Tf anythiug, the severe penalty of confiscation, an unlimited fine and imprison- 
ment for two years, which is provided for the offence rather indicates that the 
rule of strict liability can have no application. Offences which are within the 
exceptional class of offences which can be committed without a guilty mind are, 
as stated by the Privy Council in Shrinivas Mall's case, usually of a compara- 
tively minor character. 

It is urged by the learned Government Pleader that even assuming that the 
offence under s. 23(/A)(a) of which the appellant is:charged is incapable of 
being committed unless the act complained of is accompanied by a guilty mind, 
it must be assumed that the appellant was aware of the notification issued by 
the Reserve Bauk on November 8, 1962. This argument has a two-fold aspect. 
The first aspect is that in order that a notification issued by the Reserve Bank 
could be effective, it is not necessary that it should at all be published, and the 
second aspect is that if indeed publication of the notification is necessary on 
the footing that the notification is law, the appellant cannot be permitted to 
plead ignorance of the notification, as ignorance of law is no excuse. We are 
unable to agree that the notification like the one before us could take effect 
without publication. Section 8 of the Foreign Exchange Regulation Act 
authorises the Central Government to order that no person shall bring or send 
bullion or currency into India, ‘‘except with the general or special permission 
of the Reserve Bank’’ and on payment of the fee prescribed, if any. The 
notification issued by the Central Government on August 25, 1948, imposes 
a total ban on bringing or sending into India, gold or silver, “except with the 
general or special permission of the Reserve Bank’. On the same day on 
which the Central Government issued the notification contemplated by s. 8(J), 
that is to say, on August 25, 1948, the Reserve Bank issued a notification grant- 
ing general permission to the bringing or sending of gold or silver into India 
subject to certain conditions. It seems to us clear that the notification issued 
by the Central Government and the notification issued by the Reserve Bank 
granting general permission as contemplated by s. 8(/) and as mentioned: in 
the notification issued by the Central Government, must be treated as part and 
parcel of a continuous, well-knit scheme. The argument of the learned Gov- 
ernment ie is” that only those notifications which amount to law are re-- 
quired to Be published in order that they could be effective and that a notifica- 
tion granting a mere permission which neither creates rights nor imposes obli- 
gations cannot depend for its validity on prior publication. In fact, the learn- 
ed Government Pleader has taken this argument to its extreme end by contend- 
ing that the act of granting a permission is a mere administrative act, and 


1963.] MAYER HANS V, STATE (A.CB.J.}—Chandrachud J. 275 


that, therefore, its legal effect would not depend upon publication, a feature 
which is peculiar to notifications or orders which create legal rights or liabili- 
ties. We are unable to agree that a notification by which the Reserve Bank 
grants general permission to bring or send gold into India is a mere adminis- 
trative act and does not partake of the characteristics of law. But for the 
notification of the Reserve Bank, the act of bringing or sending gold into 
India would be unlawful under the notification issued by the Central Govern- 
ment on August 25, 1948. The notification issued by the Reserve Dank, 
though called a permission, makes it lawful to bring gold or silver into India 
subject to certain conditions. In other words, the notification issued by the 
Reserve Bank on August 25, 1948, entitles a person to bring or send gold or 
silver into India subject to the two obligations mentioned therein. If the noti- 
fication of the Reserve Bank is a part and parcel of s. 8 and if it creates rights 
and imposes obligations, it would be difficult to hold that the notification has 
been issued by the Reserve Bank in the discharge of its administrative fune- 
tions. By the subsequent notification dated November 8, 1962, published on 
November 24, the earlier notification of August 25, 1948, was in terms super- 
seded and a fresh permission was granted for bringing or sending into India 
articles mentioned in els. (a) to (c) of the notification, subject to the condi- 
tions mentioned therein. In other words, what was lawful under the earlier 
notification was attempted to be rendered unlawful by the subsequent notifi- 
cation, for, according to the prosecution itself, the fresh notification imposes 
an additional condition for bringing or sending articles of gold or silver into 
India. If we are right that the earlier notification rendering it lawful to bring 
gold “or silver into India could not have existence in the cye of law unless it 
was published, the second notification which makes unlawful what was lawful 
before would necessarily require to be published. 


It would be useful in this behalf to call attention to a decision of the 
Supreme Court in Harla v. The State of Rajasthan.2 A Council of Ministers 
appointed by the Crown representative passed a resolution purporting to en- 
act the Jaipur Opium Act. The resolution was not published and the ques- 
tion which arose before the Supreme Court was whether the mere passing of 
the resolution without promulgation or publication was sufficient to give legal 
effect to it. It was held by the Supreme Court that (p. 468): 

“it would be against the principles of natural justice to permit the subjects of 
a State to be punished or penalised by laws of which they had no knowledge and of 
which they could not even with the exercise of reasonable diligence have acquired any 
knowledge. Natural justice requires that before a law can become operative it must 
be promulgated or published... The thought that a decision reached in the secret re- 
cesses of a chamber to which the public have no access and to which even their accre- 
dited representatives have no access and of which they can normally know nothing, 
can nevertheless affect their lives, liberty and property by the mere passing of a Resolu- 
tion without anything more is abhorrent to civilised man. It shocks his conscience.” 
Their Lordships of the Supreme Court have further stated that proclamations 
or orders must be promulgated or published because, unlike the Acts of Parlia- 
ment, they do not receive publicity and are not publicly cnacted. It seems to 
us startling that a notification issued by the Reserve Bank imposing conditions, 
subject to which alone articles meutioned thereiu may be brought or sent into 
India, could attract serious penal consequences even if the notification was 
uever promulgated or published and resided in the secret drawer of an execu- 
tive. The appellant has been charged under s. 8(/) of the Foreign Exchange 
Regulation Act read with the notification of the Reserve Bank dated November 
8, 1962, and it must be remembered that the offence is punishable with impri- 
sonment for a period of two years, an unlimited fine and confiscation. We find 
it impossible to hold that consequences as serious as these could be permitted to 
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ensue out of the breach of a notification which may never have seen the light 
of the day. 

As regards the submission of the learned Government Pleader that the ap- 
pellant should not be permitted to plead ignorance of the notification, ignor- 
ance of law being no excuse; the short answer is that law which requires to be 
published or promulgated before it can be enforced, cannot have binding effect 
unless it is published. It is true that knowledge of law can either be actual 
or notional; that is to say, a person can either be shown to have had actual 
knowledge of the law or as in the case of Acts of Parliament, knowledge may 
be presumed. But in the case of a notification like the present one, there could 
be no presumption, much less an irrebutable presumption, that any particular 
person had knowledge thereof. In such eases, iguorance of law would be a 
valid exeuse. It would in this behalf be useful to refer to a decision of the 
Privy Council to which Mr. Sorabjee has drawn our attention. In the case of 
Lim Chin Atk v. The Queen to which we have already referred in another con- 
nection, a person was charged for remaining in Singapore though prohibited 
by an order made by the Minister under s. 9 of the Immigration Ordinance 
prohibiting him from entering Singapore. There was no provision in the Or- 
dinanee for publishing an order or for otherwise bringing it, actually or notio- 
nally, to the attention of the person named, in cases in which the order was 
directed to an individual as distinct from one directed to a class of persons. No 
evidence was led at the trial of any step having been taken by way of publi- 
cation of the order so as to bring: it to the attention of the appellant or indeed 
of any one else. It was held that the maxim ‘‘ignorance of law is no exguse’’ 
could not apply as there was no provision for the publication in any form of 
an order of the kind made in that case or any other provision designed to en- 
able a man by appropriate enquiry, to find out what the law was. The obser- 
vations contained in the judgment of Lord Iivershed, who delivered the opinion 
of the Board, would apply aptly to the case before us. As stated earlier, there 
is no provision either in the Foreign Exchange Regulation Act or in the Re- 
serve Bank of India Act prescribing the mode by which a permission pranta 
by the Reserve Bank shall be published or promulgated. 

Mr. Sorabjee has drawn our attention to a large number of decisions under 
the Defence of India Act, 1939, which have consistently taken the view that 
orders or notifications issued under that Act could not be enforced un- 
less there was either proof of actual knowledge or proof of due and 
proper publication. It is not necessary to refer to those decisions because, 
for one thing, they turn on the peculiar provision contained in Rule 119 of 
the Defence ‘of India Rules, 1939, that a general order made under the rules 
must be published in such manner as may, ‘in the opinion of the person making 
the order, “bhe best adapted for informing persons whom the order concerns’’, 
It is in the light of that rule that it was held, for example, in Emperor v. 
Gwilt,'° Emperor v. Raghunath Krishna Ghanekar!! and Emperor v, Samansab 
Sultansab Hukeri2 that a bare publication of the order in the Official 
Gazette was not enough to fix its knowledge on the accused unless there was 
evidence to show that the person making the order considered the particular 
form of publication as being best adapted for informing the persous whom the 
order concerned. 

The only question which remains to be considered is with regard to the 
charge under s. 167(8/) of the Sea Customs Act,, 1878. That section can pos- 
sibly have no application to the facts of’ the present ease. It provides a 
penalty, ‘in so far as is relevant, for persons who are concerned in carrying or 
concealing goods knowingly and with intent to defraud the Government of any 
duty payable thereon. The language of the section shows that it can apply 
only to eases in which goods of a certain description are actually brought or 
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attempted to be brought into India. The section can have no application to 
the notional bringing of goods which falls under the explanation to s. 8(J) of 
the Foreign Exchange Regulation Act. The facts are undisputed that the ap- 
pellant was a through passenger from Zurich to Manila, that he did not get 
down from the airplane at the Santacruz Airport where the plane stopped for 
a brief halt, and that he continued to sit in the plane until, a few minutes be- 
fore its scheduled departure, the Customs Officers compelled him to get down 
from the plane. The act of the appellant would fall within the technical de- 
finition of ‘‘bringing’’, contained in the explanation to s. 8(/) of the Foreign 
Exchange Regulation Act, but cannot certainly fall within s. 167(8/) of the 
Sea Customs Act, 1878. 


For these reasons, the appeal will be allowed and the order of conviction and 
sentence under both the counts will be set aside. The appellant shall be set at 
liberty forthwith. 

Appeal allowed. 


APPELLATE CIVIL. 


Before Mr. Justice Patel and Mr. Justice Chitale. 


RAMCHANDRA DHONDU DALVI v. VITHALDAS GOKALDAS.* 


Civil Procedure Code (Act V of 1908), O. XXXVII, rr. 2, 4—Power of Court to set aside 
decree under O. XXXVII, r. 4, whether limited to case where defendant fails to 
appear in answer to summons for fudgment—Such power how to be exercised, 


The words “after decree the Court may” in O. XXXVI, r. 4, of the Civil Pro- 
cedure Code, 1908, mean after such decree as is made under r. 2 of O. XXXVII of 
the Code and the word “decree” is applicable to a decree obtained where the de- 
fendant fails to obtain leave to defend or where having obtained such leave, he does 
not appear and defend the suit in pursuance of the leave. 

Ramaben v. Hindustan Electric Co.’ differed from. 

When an application under O. XXXVI, r. 4, of the Civil Procedure Code is made 
to the Court to set aside a decree, the Court must seriously apply its mind to the 
merits of the defence, in particular the stage at which and the time when the de- 
ferice of the particular nature was taken for the first time and if the Court is satis- 
fied that there is some substance in the defence and the other conditions of the rule 
are satisfied then only the Court can set aside the decree. 


One Ramchandra (plaintiff) filed a summary suit against Vithaldas (de- 
fendant) in the Court of Small Causes, Bombay, to recover Rs. 1,500. The 
plaintiff served the defendant with a writ of summons and the defendant 
caused a Vakalatnama to be’filed on his behalf. The plaintiff issued and 
served a:summons for judgment on the defendant. The summons for judg- 
“ment was heard on September 4, 1961, and the defendant was given leave to 
defend on his depositing Rs. 600 within three weeks from September 4, 1961. 
The defendant did not deposit the amount in Court and applied for extension 
of time. The Court passed an order extending the time for payment till 
October 3, 1961. The defendant however again failed to make the deposit and 
the Court on October 20, 1961, passed an ex aaa decree in favour of the plain- 
tiff for Rs. 1,500 and costs. 

On November 20, 1961, the defendant hide: an application for setting aside 
the decree, pleading. that his mother was ill and was admitted to the hospital 
and that he could not see his advocate. The Court passed an order on January 
22, 1962, setting aside the decree passed on September 4, nek and restoring 
the suit on board for a new trial. 


*Dectded, November 15,1963. Oivil Revision I (1962) 64 Bom. L.R. 794, 
Application No. 875 of 1962. . i ae 
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The plaintiff applicd in revision to the High Court against the order of the 
lower Court. ; 


The application was heard. 


S. J. Jadhav, for the plaintiff. 
B. L, Padhya, for the defendant. 


Pate. J. This is an application in revision against an order setting aside 
an ex parte decree passed in a summary suit, and the important question that 
arises is: whether the power of the Court to set aside a decree is limited to a 
case in which the defendant has failed to appear in answer to the summons for 
judgment or is wider? 

Provisions relating to Summary Suits are contained in O. XXXVII. Rule 
1, cl. (2) provides that the order shall apply to the High Courts at Madras 
and Bombay and enables the High Court to apply the same to any other Court. 
Rule 2; sub-r. (7) enuneiates classes of suits which can be filed as Summary 
Suits and prescribes the manner of presentation of plaints. Such suits can be 
filed in respect of bills of exchange, hundis or promissory notes. In this State 
the scope of the order is widened and is applied to all suits in which the plain- 
tiff seeks to recover a debt or money payable on demand, with or without in- 
terest, arising out of a contract. It is sufficient to state that the present de- 
mand of the plaintiff falls within the category of the claims in respect of which 
suits can be instituted under this rule. Sub-rule (2) of that rule disables a 
defendant from defending the suit unless he obtains leave from the Judge as 
provided in r. 3 and it provides further that if he makes default in obtaining 
leave or does not appear and defend in pursuance of the leave, the allega- 
tious in the plaint shall be deemed to be admitted and the plaintiff shall be 
entitled to a decree as provided in cls. (a), (b) and (c) of the sub-rule. Sub- 
rule (3) of the rule provides that a decree so obtained may be executed forth- 
with. Rule 3(7) defines conditions under which the Court must give leave to 
defend to the defendant and sub-r. (2) of the same rule provides that the 
leave may be given either unconditionally or subject to terms that the Court may 
fix. Rule 4 relates to the power of the Court to set aside the decree and is 
worded as follows: 


“After decree the Court may, under special circumstances, set aside the, decree, 
and if necessary stay or set aside execution, and may give leave to the defendant to 
appear to the summons and to defend the suit, if it seems reasonable to the Court so to 
do, and on such terms as the Court thinks fit.” 

iMr. Justice Chandrachud in Ramaben v. Hindustan Electric Co.’ restricted 
the application of this rule to cases where defendant failed to‘appear in answer 
to the summons for judgment and then if it appeared to the Court that there 
ave special circumstances by reason of which the defendant could not appear 
in answer to the summons. There he was dealing with a case where the defen- 
dant having obtained leave to defend which was granted conditionally, 
failed to fulfil the condition and a decree was passed against him. The trial 
Court held that the rule applied in the cireumstances above stated only but 
acted under s. 151 of the Civil Procedure Code under its inherent powers and 
set aside the decree on a notice of motion. The learned Judge accepted this 
construction of the rule. 

No one can deny the fact that the provisions of O. XXXVII are made in 
the general interest of the publie with a desire to speedy disposal of simple 
suits. Consistent with this object, it cannot be denied that such decrees, if 
once made, ought not lightly to be set aside. Yet the words are of wide appli- 
cation and must be given their natural meaning. There ean be no reason to 
restrict their meaning by construction unless the language used in the rule 
justifies such a construction. As stated above, it is clear that O. XXXVII 
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deals only with the summary procedure. If leave is granted and the condition 
complied with, if it is conditional leave, the defendant becomes entitled to de- 
.fend the suit and then, the suit ceases to be a summary suit and must be trans- 
ferred to the regular list, in which case there is no question of the application 
of ‘any of the other rules contained in O. XXXVII. Rule 4 must apply to a 
suit as has resulted into a decree under the summary procedure and it enables 
the Court to set aside ‘‘the decree’’ which must mean ‘‘the decree” made under 
r. 2. Rule 2 contemplates two circumstances under which a decree can be 
made—one, where the defendant fails to obtain leave to defend; and second, 
where having obtained such leave, he does not appear and defend the suit in 
pursuance of the leave. On satisfaction of either of these conditions, the con- 
sequences provided by sub-r. (2) of r. 2 must follow and result into a decree. 
The words ‘after decree the Court may’ in r. 4 must mean after such decree 
as is made under r. 2. The word ‘decree’ is applicable to'a decree obtained in 
either eventuality and in the absence of any thing else either kind of decree 
can be set aside by the Court if conditions laid down in the rule are satisfied. 


Mr, Jadhav for the plaintiff relies on the words ‘and may give leave to the 
defendant to appear to the summons and to defend the suit... and on such 
terms as the Court thinks fit.’ He says that these words can apply to only one 
eventuality under which the decree was made i.e. where the defendant had not 
appeared in answer to the summons and, therefore, the power must be con- 
strued to be limited in scope. This is not' so. What the rule means is that 
the power is general—to set aside the decree and to do any of the other 
thipgs including the granting of leave if necessary. The power given to 
the Court is discretionary and the words could not have been intended to limit 
the power of the Court to set aside such decrees only as are made in the absence 
of the defendant in answer to the summons. The Court while setting aside 
the decree may exercise any of the several powers which it thinks fit. If the 
decree is made in the absence of the defendant in answer to the summons, then 
only the Court may consider whether he is entitled to leave in terms of r. 3 
and either refuse it or grant it on such conditions as it deems necessary. In a 
ease where conditional leave is granted, but the conditions are not complied 
with and if the Court sets aside the decree, the suit must be proceeded with 
from the stage it was, and the Court cannot review the earlier decision, rule 
of. res judicata applying. Of course, while setting aside the decree the Court is 
entitled to impose such terms as it deems fit. In our view there is nothing in 
the rule itself which limits the power of the Court to set aside the decree only 
if it is made ‘against a defendant, who has failed to appear in answer to the 
Summons. ` 


In the above case the learned Judge observes that if the construction adopted 
by us above. were accepted it would produce startling consequences. He says 
that in a case where conditional leave were granted but the defendant failed 
io comply with the same and a decree followed, if the decree were set aside, it 
would be open to the Court not only to set aside the decree, but also the con- 
ditional leave which cannot be done except by the High Court in its revisional 
jurisdiction and that too in exceptional cases. With respect, it is not possible 
to accept that such result must necessarily follow. As pointed out above the 
power to give leave to defend has to be exercised, only if necessary, as the other 
power of staying the suit or setting aside the execution of the decree and not 
otherwise. If, therefore, a case arises where conditional leave is granted and 
the condition is not complied with and the decree follows, and if the Court is 
satisfied that there are special cireumstances which require the setting aside 
of the decree then it has to set aside the decree, and the only effect would be 
to enable the Court to extend the time for complying with the condition, which 
it otherwise has under s. 148 of the Civil Procedure Code, if an application 
were made before the expiry of the period. If the ambit of the rule is to be 
limited we have necessarily to add words qualifying ‘‘the decree’’ which the 
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Court cannot do. Additions to the language of the statute would be permis- 
sible only when it is meaningless or absurd. When the language is clear the 
Court cannot import limitations on the basis of supposed intention of the legis- 
lation. With respect, we must, therefore, differ from the interpretation of the 
learned Judge and hold that, r. 4 applies to all decrees which are made under 
r. 2 and the Court can pass such orders as are required by the cireumstances of 
the case as indicated by us above. 

The present case, however, cannot be disposed of only on the deeision of this 
point. The learned advocate for the plaintiff contended that the learned trial 
Judge has not realised the limitation of r. 4 for setting aside such a decree, 
The language of r. 4 is in marked contrast with that of O. IX, r. 13. This 
would suggest that the Court has to be very careful in the exercise of its powers 
and be fully satisfied about the grounds made by the defendant for setting 
aside the decree. Merely because a defendant comes to the Court and makes 
some sort of excuse it does not give power to the Court to set aside the decree. 
In the present case, the defendant came with a bare allegation that his mother 
was ill and, therefore, he was not able to comply with the order of the Court. 
He also said that though his lawyer had intimated to him the date of the hear- 
ing of the suit for the same reason he could not attend Court. It is significant 
to note that the order was made for making a deposit within certain time and 
the time was further extended to October 3, 1961. Thereafter the case was 
placed on October 31, 1961, on which date the decree was passed and the appli- 
cation was made to the learned Judge as late as November 20, 1961. It was 
incumbent upon the defendant to have given all particulars of his mother’s ill- 
ness and explain how he could not attend Court. The allegations are végue 
and on a careful analysis, cannot possibly be accepted. It may be that dc- 
fendant’s mother may have become ill but when an application is made to the 
Court to set aside an ea parte decree the Court ought to seriously apply its 
mind to the merits of the defence in particular: the stage at which and the time 
when the defence of the particular nature was taken by him for the first time 
and if the Court is satisfied that there is some substance in the defence and the 
other conditions of the rule are satisfied then only the Court can set aside the 
ex parte decree. 

It is, however, within our discretion to interfere in revision or not. <A part 
of the amount due to the plaintiff is deposited in the trial Court. A balance 
of Rs. 900 remains and we are inelined not to interfere in this. application 
provided the defendant within one month from to-day deposits Rs. 900, being the 
balance of the amount alleged to be due to the plaintiff in the lower Court. If 
he makes the deposit of the above amount within one month from the date of this 
order, the order of the learned trial Judge will stand confirmed. If he fails 
to make the deposit of balance as directed above, the rule will automatically 
become absolute with costs of this Court and of the trial Court and the ex parte 
decree restored. 

In ease he makes the deposit, costs will be costs in the cause. 


Order accordingly. 


1968.] STATE Y. DRUPATI SAHIJISING (A.CR.J.) 281 
CRIMINAL REVISION. 


Before Mr. Justice Abhyankar. 


STATE OF MAHARASHTRA v. DRUPATI SAHIJISING BHAWNANI.* 

Criminal Procedure Code (Act V of 1898), Sec. 439—Imports and Exports (Control) Act 
(XVII of 1947), Secs. 3(2), 5—Sea Customs Act (VIII of 1878), Sec. 167(81)—Mazi- 
mum fine imposed by Presidency Magistrate—Whether High Court in revision can 
enhance sentence to amount higher than maximum fine imposed by Presidency 
Magistrate—Procedure (Criminal)—Punishment for offences under Act XVII of 1947 
and Act VIII of 1878. 


The High Court exercising its jurisdiction under s. 439 read with s. 439(3) of the 
Criminal Procedure Code, 1898, has no power to enhance the sentence to an amount 
higher than the amount of maximum fine which is fixed by the law in the case of 
a Presidency Magistrate. 

The Court may take a lenient view where the violation of the edin of the 
Imports and Exports (Control) Act, 1947, and the Sea Customs Act, 1878, is at the 
instance of a citizen, purely out of weakness or temptation to have an article for 
personal use because it is not easily available in India but where the violation of the 
provisions of the Acts is on a commercial scale for purveying goods at fancy prices 
in a clandestine manner, the punishment for such violation must be deterrent, 


Tre facts appear in the judgment. 


V. H. Gumaste, Additional Government Pleader, for the State. 
G. L. Agarwal, for the opponent-accused. 


ABHYANKAR J. This is an application by the State for enhancement of sent- 
ence. Opponent Kumari Drupati Sahijising Bhawnani whose age, as stated 
by her counsel, is about 35 years, was tried before the Chief Presidency Magis- 
trate, Esplanade, Bombay, on two charges. The first charge was that on June 
8, 1962, the accused knowingly and with intent to defraud the Government of 
duty amounting to Rs. 2,460 payable on wrist watches, watch straps and rings 
and Rs. 2,241.22 nP. on other dutiable articles. and/or with a view to evade 
prohibition and/or restriction for the time being in force by virtue of the Sea 
Customs Act on import thereof, acquired possession of the same and was con- 
cerned in carrying, keeping, removing, concealing and otherwise dealing with 
the same and thereby committed an offence under s. 167(8/) of the Sea Customs 
Act, 1878. The second charge was that on the same day she imported the said 
wrist watches, watch straps, rings and other dutiable articles in contravention 
of the Import Control Order, 1955, read with s. 3(2) of the Imports and Ex- 
ports (Control) Act, 1947, and thus committed an offence under s. 5 of the 
Imports and Exports (Control) Act, 1947. 

The complaint filed before the learned Chief Presidency Magistrate by the 
Assistant Collector of Customs discloses that the aceused arrived at Santa Cruz 
Air Port at Bombay on June 8, 1962, at 4 A.M. by the United Arab Airlines’ 
flight from Hong Kong. Prior to her arrival by this flight two suit cases bear- 
ing the name of Bhawnani had arrived from Hong Kong by a British Over- 
seas Airways Corporation plane on June 7, 1962, at 8.30 P.M. These suit cases 
had not been manifested and were found in excess of the passenger’s accom- 
panying baggage in that flight. The suit cases were detained pending arrival 
of the owner. When the accused arrived by the next flight on June 8, 1962, she 
appeared to be in hurry to leave the Air Port withont examination of the 
baggage by the Customs authorities. She was, therefore, searched by a lady 
Customs Officer in the presence of two lady panchas. When questioned whe- 

“Decided, December 17, 1963. Criminal M. Nasrullah, Chief Presidency Mogistrate | 


Revision Application No. 834 of 1963, against Bombay, in Case No, 26/W of 1963. 
the order of conviction and sentence passed by 
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ther she had anything to declare, she replied in the negative. But when a 
search of her person was taken, it was found that she had one gold sheaffer set 
in her brassiere cleverly concealed under it. She had also worn a white cotton 
pad between her legs, and inside the said pad were found concealed 35 coloured 
watch straps. She also had a white cotton cloth belt tied round her waist, and 
inside the said belt were small compartments in which were found 55 wrist 
watches and 59 loose watch rings. These were taken charge of under a pancha- 
nama. The accused had also imported other dutiable articles in large quanti- 
ties without any permit as per inventory attached. The accused was then 
arrested and produced before the Magistrate who released her on bail. 

The wrist watches, watch straps and rings were collectively valued at Rs. 2,460 
being its import value, but the market value of these articles was Rs. 7,380 and 
the customs duty payable thereon was Rs. 2,941.22 nP, The other dutiable 
articles brought in advance in two bags were collectively valued at Rs. 2,772 
for import value and the market value thereof was Rs. 8,000. The customs 
duty payable on these articles was,Rs. 2,241.22 nP. The accused admitted that 
she was unable to produce any import licence as she had not obtained any. She 
had also made false declaration and concealed the goods with intent to defraud 
the Government of the duty payable thereon. The prosccution examined one 
Putli Mansukhani, who was a Customs Officer, and she had deposed to the search 
of the person of the accused and the find of 55 wrist watches and 59 loose watch 
rings and 35 changeable straps found round the waist band. 

When the accused was examined by the learned Magistrate as to the evidence 
and the record against her, she stated as follows: 

“T plead guilty to the kins framed against me. I did bring the Silicon and 
watches concealed on my person as alleged. I had no permission to bring them. 

I pray for a lenient sentence.” 

The accused also filed a written statement. In this written statement she 
alleged that she was a lady coming from a respectable family, that she had 
committed the offence in a weak moment of life and due to this unfortunate ` 
incident, she lost her reputation and her name was tarnished. She also stated 
that all the goods and articles were confiscated by the Customs Officials and very 
heavy penalty was imposed on her by the department. She, therefore, prayed 
for leniency as she had accepted the plea of guilty. 

The learned Chief Presidency Magistrate on these facts passed the following 
order: 

“Accused pleads guilty. I convict the accused. The accused is a woman, and states 
she is to be married shortly and prays for mercy. I sentence her to a fine of Rs. 2000/- 
or 3 months’ rigorous imprisonment on each count. 

Goods to Customs. 

Bail Bond Cancelled.” 

In view of the fact that the sentence of fine alone is imposed ‘on the accused, 
the State has come up in revision and prays for a deterrent sentence being im- 
posed on the aecused. It has been pointed out that besides the articles concealed 
on her person, the accused had also illegally imported 77 varieties of articles such 
as Hair dryer, corsets, laces, handbags, ice trays, suit length cloth, woollen and 
silk blanket, lady’s handkerchief, gents metal watch bands, film rolls, nylon 
saries, petticoats, nylon brocades, silk wear, Ronson lighter, perfume bottles, 
powder, cosmetic articles, combs, key chains, necklaces, pearl necklaces, brushes, 
fancy photo frames etc. It is thus clear according to the State, that this was 
not a case of a person smuggling any articles for personal use or use of friends 
or members of the family. The accused was carrying concealed round her waist 
valuable wrist watches, watch rings and straps which show that the aceused 
could not be unaware that she could not bring these articles into this country 
either without a licence or without payment of duty. Such offences are becom- 
' ing too common and have in a certain sense transcended the limit. Unless de- 
terrent sentences are given, it is urged, persons who indulge in this type of 
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activity are not deterred from carrying on such large scale flouting of Customs 
and import and export regulations, as the economic gain made is on a very 
large scale compared to the sentence of fine and the penalty that may be levied 
under the Customs Act. 

The learned counsel for the accused did not challenge the conviction of his 
client. But he has opposed the application mainly on the ground that the accused 
is a woman aged 35 and is to be married. This was the only trip that the accused 
had made abroad and it could not be said that she was a habitual offender in 
this respect. The accused has also suffered considerable financial loss and all 
the goods have been forfeited on confiscation and in addition the Customs 
authorities have imposed a personal penalty of Rs. 500. Besides, the sentence 
of fine imposed by the learned Chief Presidency Magistrate on each count is 
the maximum sentence of fine which he had the power to inflict and thus, 
according to the learned counsel, she has already suffered the maximum penalty 
under the law. Besides, it is urged, the ignominy and humility of the trial 
should be considered as an adequate punishment to a person like the accused 
who claims to belong to a respectable family, and has already suffered on account 
of the prosecution and conviction. Her prospects in life will be considerably 
marred if the State’s application for further enhancement of sentence were to 
be accepted, and that would be disproportionate to the crime. The learned 
counsel has, therefore, prayed that there should be no interference with the 
sentence already imposed in view of the circumstances stated by him. 

At one stage I considered the possibility of inflicting further sentence of fine 
on the accused by way of enhancement. Having considered the matter with 
the fssistance of the learned Additional Government Pleader, I do not think 
that this Court sitting as a Court of revision and exercising its jurisdiction 
under s. 439 read with s. 489(3) of the Criminal Procedure Code will have the 
power to enhance -the sentence to an amount higher than the amount of maxi- 
mum fine which is fixed by the law in the case of a Presidency Magistrate. The 
limitation that is put on the powers of this Court for enhancement of sentence 
will apply in this case also. It may not be possible to impose a fine higher than 
the maximum fine which has been imposed by the learned Chief Presidency 
Magistrate in exercise of hig powers as provided in the Criminal Procedure Code. 

There is no doubt that this is a case where sentence is required to be enhanced 
and the sentence imposed by the learned Chief Presidency Magistrate must be 
considered inadequate. All the submissions which have been made by the learn- 
ed counsel on behalf of the accused for not interfering with the sentence imposed 
by the learned Chief Presidency Magistrate indicate a personal approach from 
the point of view of the accused. It is true that in anybody’s case if the sen- 
tence is required to be enhanced the &ccused, who has to suffer under enhanced 
sentence, has to face greater hardship than what the trial Court imposed in the 
first Instance. But the facts of this case reveal that there are larger questions 
involved and the fact that persons claiming to come from respectable families 
are freely indulging, in this form of violation of the law shows that there is 
not enough abhorrence or fear or sanction against commission of such crimes 
with impunity. The laws of this country impose restrictions on import of cer- 
tain articles and prohibit import of certain others after due consideration of 
national policies, especially in view of its own foreign trade, currency and ex- 
change position. To permit wholesale violation of these restrictions and pro- 
hibitions exposes the national interests to avoidable risks which no citizen has 
a right to aitempt. As rightly pointed out by the learned Additional Govern- 
ment Pleader, the Court may take a lenient view where the violation is at the 
instance of a citizen, purely out of weakness or temptation to have a watch or 
a fancy article for personal use because it is not easily available in this country. 
The scale on which the law has been violated in the instant case clearly demon- 
strates that the accused is acting for her own benefit or possibly on behalf of 
other interests who are not ashamed to make use of this woman for their nefari- 
ous activities. It could not possibly be claimed that all these articles of value, 
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which have been brought in by the accused, could be for her personal use or for 
the use of any member of her family. Obviously, the goods in question are in- 
tended to be sold and this type of violation of the Imports and Exports (Control) 
Act and the provisions of the Sea Customs Act is on a commercial scale for 
purveying these goods at fancy prices in a eclandesttne manner. Therefore, 
the mere fact that the person who is selected for committing such violations is 
a woman will not be a very relevant circumstance. It is true that this middle 
aged woman has the misfortune of being found guilty on serious charges and 
may have to suffer further indignity and her prospects in life may become 
bleak if she is sent to jail. But in view of the enormity of the offence and the 
deliberateness with which it was planned and committed leaves no doubt that 
the accused was voluntarily participating and was fully conscious of what she 
was doing. She declared that she had no goods to declare and carried valuable 
articles on her person in the hope that she may slip through the customs cordon 
undetected, in which attempt she falied. 

A serious view must, therefore, be taken of such.offences which show a dis- 
tressingly growing tendency. The argument that the accused comes from a 
respectable or high family rather emphasises the seriousness of the malady. 
If members belonging to high status in life should show scant regard for. the ' 
laws of this country which are for public good, for protecting our foreign trade 
or exchange position or currency difficulties, the consequential punishment for 
the violation of such laws must be equally deterrent. The offence against Ex- 
port and Import restrictions and Customs are of the species of ‘‘economic”’ 
crimes which must be curbed effectively. 

In view of all these circumstances, therefore, with some reluctance, T° have 
come to the conclusion that this is a fit case where the sentence of fine imposed 
on the aceused by the learned Chief Presidency Magistrate is not adequate and 
ig required to be enhanced. It is also urged on behalf of the accused that six 
months’ time has passed since the case was decided and now to send the accused 
to jail will be a great hardship. I do not think that this circumstance has any 
bearing in consideration of the question of proper sentence, which. should have 
been passed by the trying Magistrate. 

I, therefore, accept the revision application and direct that in addition to the 
sentence of fine of Rs. 2,000 on each count imposed by the learned Chief Presi- . 
dency Magistrate on the accused, the accused shall further suffer rigorous im- 
prisonment for six months on each count. Both the sentence of imprisonment 
shall run concurrently. The accused will surrender to her bail. Revision appli- 
cation filed by the State is allowed. Rule made absolute. 

Rule shade absolute, 
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Sussa Rao J. These two appeals by certificate arise out of Special Civil 
Suit No. 47 of 1946 filed by Nagamma, wife of Chanbasappa, for partition and 
possession of one-sixth share in the plaint scheduled properties with mesne 
profits. Chanbasappa died possessed of a large extent of immovable property 
on January 8, 1944. He left behind him three wives, Nagamma, Guramma and 
Venkamma and two widowed daughters, Sivalingamma and Neelamma, chil- 
dren of his pre-deceased wife, It is alleged that at the time of his death 
Venkamma was pregnant and that she gave birth to a male child on October 4, 
1944. It is also alleged that on January 30, 1944, Nagamma, the seniormost 
widow, took her sister’s son Mallappa, in adoption. A few days before his 
death, Chanbasappa executed gift and maintenance deeds in favour of ‘his 
wives, widowed daughter, a son of an illegitimate son, and a relative. Long 
before his death, he also executed two deeds—one a deed of maintenance and 
another a gift deed of some property in favour of Nagamma. We shall deal 
with these alienations in detail in appropriate places. 

The plaintiff, one of the three surviving widows of Chanbasappa, filed the 
aforesaid suit for recovery of her share after setting aside the alienations made 
by her husband on January 4 and 5, 1944. To that suit, Guramma and Ven- 
kamma, the other two widows of Chanbasappa, were made defendants Nos. 1 
and 2; the alleged adopted son, defendant No. 3; the alleged posthumous son, 
defendant No. 4; and the alienees, defendants Nos. 5 to 8. 

Defendant No. 3 naturally supported the plaintiff, and the other defendants 
contested the suit. The contesting defendants denied the factum and validity 
of the adoption of defendant No. 3 by the plaintiff; and they asserted that 
defendant No, 4 was the posthumous son of Chanbasappa by Venkamma, de- 
fendant No. 2. The alienees sought to sustain the validity of the alienations in 
their favour. ° 

As many as 12 issues were framed in the case. The learned Civil Judge 
found that defendant No. 3 was taken in adoption by the plaintiff on January 
30, 1944, but it was invalid in law; that defendant No. 4 was born to defendant 
No, 2 by the deceased; that the plaintiff had failed to prove that the deeds 
executed by Chanbasappa on January 4, 1944, in favour of defendants Nos. 2, 
5, 6, 7 and 8 were vitiated by fraud; and that the plaintiff was entitled to one- 
sixth share in the suit property and for partition and recovery of the same. In 
the result he passed a decree for partition and delivery of the plaintiff’s one- 
sixth share in the property. He also held that defendants Nos. 1 and 2 would 
each be entitled to one-sixth share and that defendant No. 4 would be entitled 
to three-sixth share therein. He declared that the deeds executed by the de- 
ceased in favour of the plaintiff as well as in favour of the defendants were 
binding on the partics to the suit. He directed an enquiry as to the future mesne 
profits from the date of the suit. The plaintiff and defendant No. 3 preferred 
an appeal to the High Court, being First Appeal No.'341 of 1950 against the 
decree of the Civil Judge in so far as it went against them. The High Court 
agreed with the learned Civil Judge that defendant No. 4 was the posthumous 
son of the deceased by defendant No. 2; it accepted the finding of the learned 
Civil Judge that the adoption took place; but it also held that it was valid in 
law. It declared that the deeds executed by the deceased on January 4 and 
5, 1944, in favour of defendants Nos. 6, 7 and 8 were invalid as also the gift 
over in favour of defendant No. 5. It held that, as defendants Nos. 1 and 2 
werc getting a share in the property, they were not entitled to separate main- 
tenance given to them under the deed executed by their husband and directed 
that that property also should be brought into the hotchpot and divided be- 
tween the parties. It declared that the plaintiff and defendants Nos. 1 and 
2 were cach entitled to 4/27 share in the suit property, that defendant No. 3 
wag entitled to 1/9 share therein, and defendant No. 4 was entitled to 4/9 share 
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therein: It also gave further directions in the matter of partition, cosjs and 
mesne profits. 


Plaintiff and defendant No. 3 preferred Civil Appeal No. 335 of 1960, and 
defendants Nos. 1, 2, 4 and 5, and legal representatives of defendant No. 7 and 
defendant No. 8 preferred Civil Appeal No. 334 of 1960 to this Court against 
the decree of the High Court in so far as it went against them. 


At the outset it would be convenient to clear the ground and focus our atten- 
tion on the outstanding points of difference between the parties. The factum 
of adoption of defendant No. 3 by the plaintiff is accepted, but its legality is 
questioned. The fact that defendant No. 4 is the posthumous son of Chan- 
basappa by defendant No. 2 is also not disputed. In the result the follow- 
ing questions’ only remain to be answered in the present appeals: (1) Whe- 
ther the adoption of defendant No. 3 by the plaintiff was void as it was made 
at a time when defendant No. 4 had already been couceived. (2) Whether 
the alienations in favour of defendants Nos. 2, 5, 6, 7 and 8 are binding on 
the members of the family. And (3) What is the share of an adopted son of a 
sudra in competition with the natural born son? 


Mr. Viswanatha Sastri, appearing for defendants Nos. 1 and 4 (appellants 
Nos. 1 and 3 in Civil Appeal No. 334 of 1960) contends that the adoption of 
defendant No. 8 was void inasmuch as at the time of the adoption defendant 
No. 4 had been conceived. He presses on us to extend the legal position, by 
analogy, of the right of a son in the womb at the time his father made an 
aliengtion of a family property to set aside that alienation, to that of an 
adopted son in similar circumstances, 


The Hindu law texts do not throw much light on the subject. Dattaka 
Chandrika and Dattaka Mimamsa are the treatises specially composed on the 
subject of adoption. Nanda Pandita cites the following texts of Atri and 
Cankha in Dattaka Mimamsa: 

“By a man destitute of son only must a substitute for the same be adopted”. (Atri). 

“One to whom no son has been born, or whose son has died having fasted, ete.” 
(Cankha). 
In section 18, Nanda Pandita explains that the term ‘‘destitute of a son” must 
be understood to include a son’s son and grandson. In Dattaka Chandrika 
the relevant part of the text of Cankha is stated thus: 

“One destitute of a son’—see s. I, 4. 

“One having no male issue”—see s. H, 1. 
These texts ex facie do not equate a son in existence with a son in the womb. 
If the authors of the said treatises intended to equate the one with the other, 
they would not have left it in doubt, for such an extention of the doctrine would 
introduce an element of uncertainty in the matter of adoption and defeat, in 
some cases, the religious object underlying adoption. It is now well-settled 
that the main object of adoption is to secure spiritual benefit to the adopter, 
though its secondary object is to secure an heir to perpetuate the adopter’s 
name. Such being the significance of adoption, its validity shall not be made 
“to depend upon the contingencies that may or may not happen. It is sug- 
gested that an adoption cannot ‘be made unless there is certainty of not getting 
a son and that if the wife is pregnant, there is a likelihood of the adopter be- 
getting a son and, therefore, the adoption made is void. The texts cited do 
uot support the said proposition. Its acceptance will lead to anomalies. Sup- 
pose a husband who is seriously ill and who had no knowledge of the pregnancy 
of his wife, makes an adoption; in such an event, the existence of a pregnancy, 
of which he has no knowledge, invalidates the adoption, whether the pregnancy 
turns out to be fruitful or not. -If he has knowledge of the pregnancy, he 
will not be in a position to take a boy in adoption, though ultimately the wife 
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may have an abortion, or deliver a stil-born hia or the child born may tum 
out to be a girl. Further, as it is well-settled law that a son includes a son’s 
son and a grandson of the son, the pregnancy of a son’s widow or a grandson’s 
widow, on the parity of the said reasoning, will invalidate an adoption. We 
cannot introduce such a degree of uncertainty in the law of adoption unless 
Hindu law texts or authoritative decisions compel us to do so. There are no 
texts of Hindu law imposing a condition of non-pregnancy of the wife or son’s 
widow or a grandson’s widow for the exercise of a person’s power to adopt. 
The decisions of the High Courts on the subject discountenance the acceptance 
of any such condition. But there is a decision of Sudr Adalut in Narayana 
Reddi v. Varadachala Reddit,’ wherein it was observed that it was of the 
essence of the power to adopt that the party adopting should be hopeless’ of 
having issue. Mr. Mayne commenting upon the said observation drew a dis- 
tinction between a husband taking a boy in adoption knowing that his wife was 
pregnant and doing so without the said knowledge and stated: 

“If a wife, known to be pregnant at the time of adoption, afterwards brought forth 
a son, it might fairly be held he was then in existence to the extent of precluding an 
adoption...” - 
A division bench of the Madras High Court in Nagabhushnam v. Sesham- 
magaru? criticized the opinion of the pandits as well as the observation of 
Mr. Mayne, and caine to the conclusion that an adoption by a Hindu with 
knowledge of his wife’s pregnancy was uot invalid. The Bombay High Court 
in Shamavahoo v. Dwarkadas ‘Vasanji® accepted the said view. A division 
bench of the Allahabad High Court in Dawlat Ram v. Ram Lal* followed the 
Madras and Bombay decisions. No other decision has been brought to’ our 
notice either taking a different view or throwing a doubt thereon. All text- 
books—Mayue, Mulla, Sarkar Sastri—accepted the correctness of the said view 
without any comment. 


Mr. Viswanatha Sastri contends that under the Hindu law a son conceived 
or in his mother’s womb is equal in many respects to a son actually in exist- 
ence in the matter of inheritance, partition, survivorship and the right to im- 
peach an alienation made by his father and that, therefore, logically the same 
equation must hold good in the case of adoption. When a son in his mother’s 
womb is equated with a son in existence, vis-a-vis his right to set aside an 
alienation or to reopen a partition, the argument proceeds, the father cannot 
validly adopt, as from the date of conception the son must be deemed to be in 
existence. But there is an essential distinction between an alienation, parti- 
tion and inheritance on the one hand and adoption on the other: his right to 
set aside an alicnation hinges on his secular right to secure his share in the 
property belonging to the family, as he has a right by birth in the joint family 
property and transactions effected by the father in excess of his power wheu 
he was in the embryo are voidable at his instance: but, in the case of adoption, 
it secures mainly spiritual benefit to the father and the power to adopt is con- 
ferred on him to achieve that object. The doctrine evolved wholly for a secu- 
lar purpose would be inappropriate to a case of adoption. We should be very 
reluctant to extend it to adoption, as it would lead to many anomalies and in 
some events defeat the object of the conferment of the power itself. The scope 
of the power must be reasonably construed so as to enable the donee of the 
power to discharge his religious duty. We, therefore, hold that the existence 
of a son in embryo docs not invalidate an adoption. 


The next contention of Mr. Viswanatha Sastri is that the High Court, having 
set aside the alienations made by Chanbasippa, should have brought into 
hotchpot the property covered by the said alienations for the purpose of parti- 
tion. The particulars of the alienations may be noticed at this stage. 


1 8S.A.N. 223 of 1859, M. ea ee p. 97. 3 (1878) LL.R. 12 Bom. 202. 
2 (1881) LL.R. 3 Mad. 180 4 (1907) I.L.R 29 All. 310. 


Ne 
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S.No. Exhibit: - Date In favour of Nature of Properties 
No. j document comprised of 
l. 362 4-144 D-1 Guramma Deed of Pit. Sch, A. 
F maintenance 
2. 372 5-144 D-2 Venkamma Deed of 
maintenance Pit. Sch. A. 
and giftover 
to D-6. 
3. 369 4-]-44 D-6 Imam Sahib Deed of Gift Pit. Sch. A2. 
4. 370 4-]—44 D-7 Channappa Deed of Gift Plt. Sch. A3. 
5. 371 4-1-4 D-8 Neelamma Deed of main- 
tenance Plt. Soh. A4. 
346 30-1-37 Piff, Negamme Deed of main- 
tenance. 
347 14~-2-39 PIF. Nagamma Deed of Gift. 





This argument is based upon a misapprehension. The High Court, having 
set aside the alienations, including those in favour of defendants Nos. 1 and 2, 
directed the said property to be divided in accordance with the shares de- 
clared by it. This position is also conceded on behalf of the plaintiff and de- 
fendant No. 3. We need not, therefore, pursue this matter. 

Mr. K. R. Chaudhury, following Mr. Viswanatha Sastri, further contends 
that the High Court went wrong in making a distinction between the docu- 
ments executed in favour of the plaintiff in that while it confirmed the docu- 
ments exhs. 846 and 347 executed in favour of the plaintiff, it set aside the 
deeds executed in favour of defendants Nos. 1 and 2. There are no merits in 
this contention. The documents executed in favour of the plaintiff are exhs. 
346 dated January 30, 1937 and 347 dated February 14, 1939. These two 
documents were executed by Chanbasappa at a time when he was the sole sur- 
viving coparcener, whereas he executed the documents in favour of defendants 
Nos. 1 and 2 after defendant No. 4 was conceived. The former were executed 
when he had absolute power of disposal, whereas the latter were executed when 
he had ceased to have the said power. On the basis of this distinction the 
High Court rightly set aside the alientation made in favour of defendants 
Nos. 1 and 2. 


Mr. Naunit Lal, appearing for some of the legal representatives of defendant 
No. 7, who are appellants Nos. 6, 9 to 11 and 12 in Civil Appeal No. 334 of 
1960, and respondents Nos. 6, 9 to 11 and 12 in Civil Appeal No. 335 of 1960, 
contends that the gift deeds executed by Chanbasappa in favour of defendants 
Nos. 7 and 8 were binding on the members of the family. The High Court held 
that ‘Chanbasappa could not have validly made these gifts of immovable pro- 
perty of the joint family after defendant No. 4 was conceived and, therefore, 
they were void. Mr. Naunit Lal broadly contends that the alienations effected 
by Chanbasappa were voidable only at the“instance of defendant No. 4, who 
was in the womb on the date of the alienations and that as he had chosen 
to adopt them, defendant No. 3, who was adopted subsequent to the alienations, 
could not question their validity. Before we advert to the legal aspects of the 
argument, it may be stated at once that no question of consent of defendant 
No. 4 can possibly arise in this case, as he was not born when the alienations 
were made and he was minor at the time the suit was filed. We must, there- 
fore, proceed on the basis that the alienations were made by one of the members 
of the joint family without the consent of the other members of the family. If 
so, at the time the alienations were made Chanbasappa had not the absolute 
power to alienate the family property, but only a limited one to do so for the 
purpose of necessity or benefit of the estate. The relevant principles are well- 

B.L.R.—19 
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settled. A coparcener, whether he is natural born or adopted into the famliy, 
acquires an interest by birth or adoption, as the case may be, in the ancestral 
property of the family. A managing member of the family has power to 
alienate for value joint family property either for family necessity or for the 
benefit of the estate. An alienation can also be made by a managing member . 
with the consent of all the coparceners of the family. The sole surviving ` 
member of a coparcenery has an absolute power to alienate the family pro- 
perty, as at the time of alienation there is no other member who has joint 
interest in the family. If another member was in existence or in the womb otf 
his mother at the time of the alienation, the power of the manager was circum- 
scribed as aforesaid and his alienation would be voidable at the instance of 
the existing member or the member who was in the womb but was subsequently 
born, as the case may be, unless it was made for purposes binding on the mem- 
bers of the family or the existing member consented to it or the subsequently 
born member ratified it after he attained majority. If another member was 
conceived in the family or inducted therein by adoption before such consent 
or ratification, his right to avoid the alienation will not be affected: See Avdesh 
Kumar v. Zakaul Hasnain Chandramani v. Jambeswara;® and Bhagwat 
Prasad Bahidar v. Debichand Bogra.” In the instant case the impugned alie- 
nations were made at a time when defendant No. 4 was in the womb i.e. at a 
time when Chanbasappa had only a limited right of.disposal over the joint 
family property. Defendant No. 4 being in the womb, he could not obviously 
give his consent, nor ratify the alienations before the adoption of defendant 
No. 3 took place and he was inducted in the family. If the alienationg were 
made by the father for a purpose not binding on the estate, they would be 
voidable at the instance of defendant No. 3 or 4. 

The next question.is whether the two gifts were binding on the family. We 
shall now take the two gift deeds exhs. 370 and 371 executed by Chanbasappa 
the former in favour of defendant No. 7 and the latter in favour of defendant 
No. 8. The High Court, agreeing with the learned Civil Judge, set aside the 
gifts on the ground that the donor liad no power to make a gift of the family 
property. Learned counsel for the legal representatives of the said defendants 
seeks to sustain the validity of the said two gifts. We shall consider the vali- 
dity of the two gift deeds separately. 

Exhibit 370 dated January 4, 1944, is a gift deed executed by Chanbagappa 
in favour of Channappa, defendant No. 7, in respect of immovable property 
valued at Rs. 1,500. The donee was described as the donor’s relative. The gift 
was made in token of love for thè services rendered by the donee to the donor 
during the latter’s lifetime. The gift was made, as it was narrated in the 
document, out of love and affection for the donee. It is contended that the 
said gift was for pious purposes and, therefore, valid in law. Can it be said 
that a gift of this nature to a relative out of love and affection is a gift for 
‘‘pious purposes’ within the meaning of that expression in Hindu law? In 
Mitakshara, Ch. 1, s. 1, v. 28, it is stated: 

“Even a single individual may conglude a donation, mortgage, or sale of immovable 
property, „goring a season of distress, for the sake of the family and especially for pious 
purposes.” 

In support of his contention that pious purposes include a charitable purpose, 
learned counsel relies upon certain passages in Mukherjea’s ‘‘Hindu Law of 
Religious and Charitable Trust’’, 2nd edn. The learned author says (p. 12): 

“In the Hindu system there is no line of demarcation between religion and charity. 
` On the other hand charity is regarded as part of religion... All the Hindu sages concur 
in holding that charitable gifts are pious acts par excellence, which bring appropriate 
regards to the donor.. 


5 [1944] All. 612. 7 (1940) LL.B. 20 Pat. 727. 
6 [1931] A.I.R. Mad. 550. 
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The learned author proceeds to ‘state (p. 58): 


- “Religious and charitable purposes have nowhere been defined by Hindu lawyers. 
It was said by Sir Subramanya Ayer, J. in Parthasarathy Pillai v. Tiruvengada Pillat 
that the expression ‘dharma’ when applied to gifts means and includes, according to 
Hindu text writers, what are known as Istha and Purtta works. As I have said already 
in the first lecture, no exhaustive list of such works has been drawn up by the Hindu 
lawgivers, and they include all acts of piety and benevolence whether sanctioned by 
Vedas’or by the popular religion, the nature of the acts differing at different periods ‘of 
Hindu religious history.” 

The learned author defines the words Istha and Purtta briefly thus (p. 10): 

“| ..By Istha is meant Vedic sacrifices, and rites and gifts in connection with the 

same; Purtta on the other hand means and signifies other pious and charitable acts which 
are unconnected with any Srouta or Vedic sacrifice.” 
It may, therefore, be conceded that the expression ‘‘pious purposes” is wide 
enough, under certain circumstances, to take in charitable purposes though the 
scope of the latter purposes has nowhere been precisely drawn. But what we 
are concerned with in this case is the power of a manager to make a gift to an 
outsider of a joint family property. The scope of the limitation on that power 
has been fairly well settled by the decisions interpreting the relevant texts of 
Hindu law. The decisions of Hindu law sanctioned gifts to strangers by a 
manager of a joint Hindu family of a small extent of property for pious pur- 
poses. But no authority went so far, and none has been placed before us, to 
sustain such a gift to a stranger however much the donor was beholden to him 
on the ground that it was made out of charity. It must be remembered that 
the manager has no absolute power of disposal over joint Hindu family pro- 
perty. The Hindu law permits him to do so only within strict limits. We can- 
not extend the scope of the power on the basis of the wide interpretation given 
to the words ‘‘pious purposes’’ in Hindu law in a different context. In the cir- 
cumstances, we hold that a gift to a stranger of a joint family property by 
the manager of the family is void. 

The second document is exh. 371, dated July 4, 1944. Under that document, 
Chanbasappa created a life-interest in a property of the value of about Rs. 5,000 
in favour of his widowed daughter, defendant No. 8. In the document it is 
recited thus: 


“You are my own daughter and your husband is dead. After his death you have 
been living in my house only. For your well being and maintenance during your life 
time I have already given some property to you. As the income from the said property 
is not sufficient for your maintenance, you have asked me to give some more property 
for your maintenance. I have therefore gladly agreed (to the same) and passed a deed 
of maintenance in your favour regarding the below mentioned property and delivered 
it to your possession to-day only.” . 

Under the said deed the daughter should enjoy the property during her life- 
time and thereafter it should go to defendant No. 5. The gift-over would in- 
evitably be invalid. But the question is whether the provision for the daughter’s 
‘maintenance during her lifetime would also be invalid. The correctness of the 
recitals are not questioned before us. It is in evidence that the family possesses 
a large extent of property, worth lakhs. The short question is whether the 
father could have validly conferred a life interest in a small- bit of property 
on his widowed daughter in indigent circumstances for her maintenance. It 
is said that the Hindu law does not permit such a gift. In Jinnappa Maha- 
devappa v. Chimmava,® the Bombay High Court accepted that legal position. 
Rangnekar J. held that under the Mitakshara school of Hindu law, a father 
has no right to make a gift even of a small portion of joint family immovable 
property in favour of his daughter, although it is made on the ground that she 
looked after him in his old age. The learned Judge distinguished all the cases 


8 (907) I.L.R. 30 Mad. 340. Bom. L.R. 484, 
9 (1934) LL.R. 59 Bom. 459, 465, 3.0. 37 
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cited before him on the ground that they were based upon long standing cus- 
tom; and ended his judgment with the following observations (p. 465) : 
“Undoubtedly, the gift is a small portion of the whole of the property; but, if’ one 
were to ignore the elementary principles of Hindu law out of one’s sympathy with gifts 
of this nature, it would be difficult to say where the line could be drawn, and it might 
give rise to difficulties which no attempt could overcome.” ` 
We agree with the learned Judge that sympathy is out of place in laying down - 
the law. If the Hindu law texts clearly and expressly prohibit the making of 
such a gift of the family property by the father to the widowed daughter in“ 
indigent circumstances, it is no doubt the duty of the Court to accept the law, 
leaving it to the Legislature to change the lew. We shall, therefore, consider 
the relevant Hindu law texts bearing on the subject. 

At the outset it would be convenient to clear the ground. Verses 27, 28 
and 29 in Ch. I, Mitakshara, describe the limitations placed on a father in 
making gifts of ancestral estate. They do not expressly deal with the right of 
a father to make provision for his daughter by giving her some family pro- 
perty at the time of her marriage or subsequently. That right is defined 
separately by Hindu law texts and evolved’ by long catena of decisions, based 
on the said texts. The relevant texts have been collected and extracted in 
Vettor Ammal v. Pooch Ammal.’° Section 7 of Ch. I, Mitakshara, deals with 
provision for widows, unmarried daughters ete. Placita 10 and 11 provide 
for portions to sisters when a partition is made between the brothers after the 
death of the father. The allotment of a share to daughters in the family is 
regarded as obligatory by Vignaneswara. In Ch. I. s. 7, pp. 10 and 11, he says: 

“The allotment of such a share appears to be indispensably requisite, since the re- 
fusal of it is pronounced to be a sin.” 
He relies on the text of Manu to the effect that they who refuse to give it shall 
be degraded: Manu Ch, IX, s. 118. In Placitum 11, Ch. I, withholding of such . 
a portion is pronounced to be a sin. In Madhaviya, pp. 41 and 42, a text of 
Katyayana is cited authorizing the gift of immovable property by a father to 
his daughters besides a gift of movables upto the amount of 2,000 phanams a 
year. In Vyavahara Mayukha, p. 93, the following text of Brihaspati is also 
- cited by the author of the Madhaviya to the same effect: g ‘ 

“Let him give adequate wealth and a share of land also if he desires.” 


Devala says: 
“To maidens should be given a nuptial portion of the father’s estate”’— 
Colebrooke’s Digest, Vol. 1, p. 185. 

Manu says: 

“To the unmarried daughters by the same mother let their brothers give portions 
out of their allotments respectively, according to the class of their several mothers. Let 
each give one-fourth part of his own distinct share and those who refuse to give it shall 
be degraded.” 

These and similar other texts indicate that Hindu law texts not only sanction 
the giving of property to daughters at the time of partition or at the time of- 
their marriage, as the case may be, but also condemn the dereliction of the said 
duty in unequivocal terms. It is true that these Hindu law texts have become 
obsolete. The daughter has lost her right to a share in the family property at 
the time of its partition. But though the right has been crystallized into a 
moral obligation on the part of the father to provide for the daughter either by 
way of marriage provision or subsequently, Courts even recognised making of 
such a provision not only by the father but also after his death by the accredit- 
ed representative of the family and. even by the widow. The decision in 
Kudutamma v. Narasimha Charyulu'' is rather instructive. There, it was held 
that a Hindn father was entitled to make gifts by way of marriage portions to 
his daughters out of the family property to a reasonable extent. Defendant 


10 (1911) 22 M.L.J. 321. 11 (1907) 17 M.L.J. 528, 
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No. 1 was the half-brother of the plaintiffs and the father of defendant No. 2. 
After the death of his father and after the birth of defendant No. 2 he for 
himself and as guardian of defendent No. 2 executed a deed of gift to the plain- 
tiffs jointly, of certain portions of the joint family property. The question was 
whether that gift was good. It will be seen from the facts that the gift was 
made by the brother to his half-sisters not at the time of their marriage but 
subsequently. Even so, the gift was upheld. Wallis J. in his judgment point- 
ed out that unmarried daughters were formerly entitled to share on partition 
and that after marriage they were entitled to an endowment and that though 
that right fell into desuetude, a gift made to a daughter was sustained by 
Courts as a provision for the married couple. The learned Judge summarised 
the position thus (p. 532): 

“although the joint family and its representative, the father or other managing 
member, may no longer be legally bound to provide an endowment for the bride on the 
occasion of her marriage, they are still morally bound to do so, at any rate when the 
circumstances of the case make it reasonably necessary.” 

If such a provision was not made at the time of marriage, the learned Judge 
indicated that such moral obligation could be discharged subsequently by a 
representative of the family. To quote his observations (p. 533): F 

“...Mere neglect on the part of the joint family to fulfil a moral obligation at the 

time of the marriages cannot, in my opinion, be regarded as putting an end to it, and 
I think it continued until it was discharged by the deed of gift now sued on and exe- 
cuted after the father’s death by his son, the Ist defendant, who succeeded him as 
managing member of the joint family.” - 
Another division Bench of the Madras High Court considered the question in 
Amvillah Sundararamaya v. Cherla Seethamma'2 and declared the validity of 
a gift of 8 acres of ancestral land by a Hindu father to his daughter after 
marriage when the family was possessed of 200 acres of land. The marriage 
took place about forty years before the gift. There was no evidence that the 
father then had any intention to give any property to the daughter. The legal 
ee was thus expounded by the learned Judges Munro and Sankaran 
Nair JJ.: 

“.,.The father or the widow is not bound to give any property. There may be no 
legal but only a moral obligation. It is also true that in the case before us the father did 
not make any gift and discharge that moral obligation at the time of the marriage. But 
it is difficult to see why the moral obligation does not sustain a gift because it was not 
made to the daughter at the time of marriage, but only some time later. The moral 
obligation of the plaintiffs father continued in force till it was discharged by the gift in 
1899.” 

Another division bench of the Madras High Court in Ramasam: Ayyar v. 
Vengidusamn Ayyar'S held that a gift of land made by a widow, on the ocea- 
sion of her daughter’s marriage, to the bridegroom was valid. Sundara Aiyar 
and Spencer JJ. held in Vettor Ammal v. Pooch Ammal that a gift made by a 
father to his own daughter or by a managing member to the daughter of any 
of his coparceners, provided it be of a reasonable amount, is valid as against 
the donor’s son. After elaborately considering the relevant texts on the sub- 
ject and the case law bearing thereon, the learned Judges came to the conclu- 
sion that plaintiff’s father was competent to make a gift of ancestral property 
to defendant No. 1, his brother’s daughter. The learned Judges also held that 
the validity of the gift would depend upon its reasonableness. The legal basis 
for sustaining such a gift was formulated by the learned Judges thus (p. 329): 

“...No doubt a daughter can no longer claim as of right a share of the property 
belonging to her father, but the moral obligation to provide for her wherever possible is 
fully recognised by the Hindu community and will support in law any disposition for the 
purpose made by the father.” 


12 (1911) 21 MLL.J. 695, 699. l4 aeon LL.B. 31 Bom. 373, 3.0. 9 Bom, 
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In Bachoo v. Mankorebai,’* the Judicial Committee held that a gift by a father, 
possessed of considerable ancestral property, of a sum of Rs. 20,000 to his 
daughter was valid. No doubt this was not a gift of immovable property, but 
there is no difference in the application of the principles to a gift of immovable 
property as illustrated by the decision of the Judicial Committee in Ramalinga 
Annavi v. Narayana Annavi."© There, both the Subordinate Judge and the 
High Court held that the assignments by a member of a joint Hindu family to 
his daughters of a sum of money and of a usufructuary mortgage were valid, as 
they were reasonable in the circumstances in which they were made. The Privy 
Council confirmed the finding of the High Court. In considering the relevant 
point, Mr. Ameer Ali observed thus (p. 178): : 

“...The father has undoubtedly the power under the Hindu law of making, within 

reasonable limits, gifts of movable property to a daughter. In one case the Board up- 
held the gift of a small share of immovable property on the ground that it was not shown 
to be unreasonable.” 
Venkataramana Rao J. in Stthanuahalakshmamma v. Kotayya'® had to deal 
with the question of validity of a gift made by a Hindu father of a reasonable 
portion of ancestral immovable property to his daughter without refefence to 
hig son. Therein, the learned Judge observed at p. 262: 

“_,..There can be no doubt that the father is under a moral obligation to make a 
gift of a reasonable portion of the family property as a marriage portion to his daughters 
on the occasion of their marriages. It has also been held that it is a continuing obliga- 
tion till it is discharged by fulfilment thereof. It is on this principle a gift of a small por- 
tion of immovable property by a father has been held to be binding on the members of 
the joint family.” 

Adverting to the question of the extent of property he can gift, the learned 
Judge proceeded to state (p. 262): 

“|,.The question whether a particular gift is reasonable or not will have to be 

judged according to the state of the family at the time of the gift, the extent of the family 
immovable property, the indebtedness of the family, and the paramount charges which 
the family was under an obligation to provide for, and after having regard to these cir- 
cumstances if the gift can be held to be reasonable, such a gift will be binding on the 
joint family members irrespective of the consent of the members of the family.” 
This decision was followed by Chandra Reddy J. of the Madras High Court in 
Annamalai Ammal v. Sundarathammal.’7 A division bench of the Calcutta 
High Court in Churaman Sahu v. Gopi Sahu'® held that it was competent to 
a Hindu widow governed by the Mitakshara law to make a valid gift of a rea- 
sonable portion of immovable property of her husband to her daughter on the 
occasion of the daughter’s gowna ceremony. The learned Judges have followed 
some of the aforesaid decisions of the Madras High Court. 

It is, therefore, manifest that except the decision of a single Judge of the 
Bombay High Court in Jinnappa Mahadevappa v. Chimmava all the decisions 
on the the subject recognize the validity of a gift of a reasonable extent of joint 
family property to a daughter under varying circumstances. The observations 
of Rangnekar J. that Hindu law does not sanction the validity of such a gift 
and that the said decisions were based only on long standing custom do not 
appear to be correct. The Hindu law texts as well as decided cases support 
such a gift, 

‘The legal position may be summarized thus: The Hindu law texts conferred 
a right upon a daughter or a sister, as the case may be, to have a share in the 
family property at the time of partition. That was lost by efflux of time. But 
it became crystallized into a moral obligation. The father or his representative 
can make a valid gift, by way of reasonable provision for the maintenance of 
the daughter, regard being had to the financial and other relevant circumstances 


16 (1922) L.R. 49 LA. 168, 173, 3.0. 24 Bom. 17 [1952] II M.L.J. 782, 784. 
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` of the family. By custom or by convenience, such gifts are made at the time 
of marriage, but the right of the father or his representative to make such a 
gift is not confined to the marriage occasion. It is a normal obligation and it 
continues to subsist till it is discharged. Marriage is only a customary occa- 

‘sion for such a gift. But the obligation can be discharged at any time, either 
during the lifetime of the father or thereafter. It is not possible to lay down 
a hard and fast rule, prescribing the quantitative limits of such a gift as that 
‘would depend on the facts of each case and it can only be decided by Courts, 
regard being had to the overall picture of the extent of the family estate, the 
number of daughters to be provided for and other paramount charges and 
other similar circumstances. If the father is within his rights to make a 
gift of a reasonable extent of the family property for the maintenance of a 
daughter, it cannot be ‘said that the said gift must be made only by one docu- 
ment or only at a single point of time. The validity or the reasonableness of a 
gift does not depend upon the plurality of documents but on the power of the 
father to make a gift and the reasonableness of the gift so made. If once the 
power is granted and the reasonableness of the gift is not disputed, the fact 
that two gift deeds were executed instead of one, cannot make the gift anythe- 
less a valid one. 

Applying the aforesaid principles, we have no doubt that in the present case, 
the gift made by the father was within his right and certainly reasonable. The 
family had extensive properties. The father gave the daughter only a life- 
estate in a small extent of land in addition to what had already been given 
for her maintenance. It has not been stated that the gift made by the father 
was ufireasonable in the circumstances of the case. We, therefore, hold that the 
said document is valid to the extent of the right conferred on defendant No. 8. 

Mr. Chatterji, learned counsel for the respondents in Civil Appeal No. 334 
of 1960 and appellants in Civil Appeal No. 335 of 1960, contended on behalf of 
the adopted son that in a competition between an adopted son and a subsequent 
born natural son among Sudras, each takes an equal share in the family pro- 
perty. A controversy was raised before us on the question whether the Linga- 
yats, to which community the parties belong, are Sudras or dwijas. The 
Bombay High Court in Tirkangauda Mallangauda v. Shiveppa Patil,’® after 
considering the relevant authorities on the question, held as follows (p. 712): 

“Whether the Lingayats are Hindus or not, we are concerned to see what is the law 
by which they are governed, and ever since the ruling in Gopal Narhar Safray v. Han- 
mant Ganesh Safray,” they have been subject to Hindu law as applied to Shudras.” 

In the case it is not necessary to express our opinion on the question whether 
Lingayats are Sudras or not, for we proceed on the assumption that they are 
or at any rate that the Hindu law applicable to Sudras applies to them. 

In Perrazu v. Subbarayadu?’ it was held by the Judicial Committee that 
among Sudras in the Madras Presidency an adopted son on partition of the 
family property would share equally with a son or sons born to the adoptive 
father after the adoption. The Judicial Committee based its conclusion mainly 
on the following ground (p. 300): 

“...the rule of the Dattaka Chandrika that on a partition of the joint family pro- 
perty of a Sudra family an adopted son is entitled to share equally with the legitimate 
son born to the adoptive father subsequently to the adoption had been accepted and 
acted upon for at least more than a century in the Presidency of Madras, as the law 
applicable in such cases to Sudras until the law on that subject was disturbed in 1915 by 
the decision of the High Court at Madras in Gopalam v. Venkataraghavulu.™ 
It will be seen that the decision rested on the fact that Dattaka Chandrika was 
the recognized authority in the Madras Presidency and that the rule that an 
adopted son and an afterborn natural son take in equal share the family pro- 

19 [1943] Bom. 706, 8.0. 45 Bom. L.R. 992. Bom. L.R, 920. 
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perty had been followed for over a century. On this decision Sarkar Sastri ` 
commented in his valuable book on Hindu Law, 8th edn., at p. 211, thus: 
“Another novel rule enunciated for the first time by the Dattaka Chandrika is that 

a Sudra’s adopted son should share equally with his begotten son, on the ground that a 
Sudra’s illegitimate son may by the father’s choice get an equal share with his legitimate 
sons, It is difficult to understand the cogency of this argument. This rule, however, has 
been followed by the Calcutta and Madras High Courts, for this book is said to be of- 
special authority in Bengal and Madras. But the Madras High Court, after consideration 
of the authorities on the subject, came to the conclusion, following an earlier decision of 
the same Court, that an adopted son of a Sudra was entitled to only a fifth share of 
what a natural born son gets. But in the case of Arumilli Perrazu the above decision 
has been overruled and it has been finally settled by the Privy Council that an adopted 
son shares equally on partition with an after-born son of a Sudra.” 


In Bengal where Dattaka Chandrika is given the same importance as in the 
Madras Presidency, the same rule has been followed in the matter of partition 
between an adopted son and an after-born natural son among Sudras: see Asita 
Mohon Ghosh 'Moulik v. Nirode Mohon Ghosh Moulik.2° It is not necessary to 
pursue the matter. It may be accepted that in Bengal and Madras the said 
rule governs the shares between them, But in Bombay, Dattaka Chandrika is 
not given the place of honour as in Madras and Calcutta. As early as 1892, a 
division bench of the Bombay High Court in Girtepa v. Ningapa?+ had to con- 
sider the question of shares infer se between an adopted son and an after-born 
aurasa son. It held that in Western India, both in the districts governed by 
the Mitakshara and those specially under the authority of Vyavahara Mafukha, 
the right of the adopted son, where there was a legitimate son born after the 
adoption, extended only to a fifth share of the father’s estate. The question 
therein was whether the adopted son takes one-fourth of the estate or one-fourth 
of the natural born son’s share in the property. After considering all the 
relevant texts the division bench came to the conclusion that he takes one fourth 
of a natural born son’s share. After the decision of the Judicial Committee in 
Perrazu v. Subbercyadu another division bench of the Bombay High Court, 
in Tukaram Mahadu v. Ramachandra Mahadu?> reviewed the law and came to 
the same conclusion. Adverting to the Privy Council decision, the learned 
Judges of the Bombay High Court observed (p. 679) : 

“_..No doubt this case (Perrazu v. Subbarayadu) is an authority for holding that in 
Madras and in Bengal among Sudras the rule is that for which the appellant's counsel 
contends.” 

Then the learned Judges posed the following question (p. 679): 

“Assuming that the parties here are Sudras ought we to apply to this Presidency 
the rule which their Lordships of the Privy Council have laid down as prevailing in the 
Madras and Bengal Presidencies?” ; 
After citing relevant extracts from the decision of the Judicial Committee, 
the learned Judges proceeded to answer thus (p. 680) : 

“In this Presidency where the rule of Dattaka Chandrika upon the question at issue 
has never been followed, for no case, and no kind of judicial or other pronouncement is 
forthcoming, (and as I have said the leading case is against it), ought we to accept the 
rule upon the authority of the Dattaka Chandrika alone? In my opinion we should 
err if we did so. The authority of the Dattaka Chandrika has never been placed so high 
in Western India as in Bengal and Madras... The case is one where the principle of 
stare decisis should be maintained.” 

Coyajee J. said much to the same effect (p. 684) : 

“We have no reason to believe that the rule propounded in paras. 28 and 32 of 

section V of the Dattaka Chandrika has been so accepted and acted upon in this Presi- 
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.dency; and there is therefore no justification for holding that the decision in Giriappa’s 
case is not applicable to the- parties to this suit even if they were Sudras.” 

Steele in his valuable book on Hindu law and Customs, compiled as far back as 
1868, did not find any justification for excepting the Sudras from the general 
rule. It is, therefore, manifest that in Bombay Presidency the rule accepted 
in Dattaka Chandrika has never been followed and the Share of an adopted son 
in competition with a natural born son among Sudras has always been 1/5 in 
the family property, i.e. 1/4 of the natural born son’s share. Nothing has 
been placed before us to compel us to depart from the long established rule 
prevalent in the Bombay State. We, therefore, cannot accept the argument of 
-Mr. Chatterji in this regard. 


In the result, Civil Appeal No. 335 of 1960 filed by the plaintiff and defen- 
dant No. 3 is dismissed with costs, and Civil Appeal No. 334 of 1960 filed by 
defendants Nos. 1, 2, 4, 5 the legal representatives of defendant No. 7 and 
defendant No. 8 except to the extent of defendant No. 8’s right to maintenance 
under exh. 371, is dismissed with costs. So far as defendant No. 8 is concerned, 
the appeal filed by her is allowed with costs proportionate to her interest in 
the property throughout. 


Present: The Howble Mr. B. P. Sinha, Chief Justice (on leave), the Hon'ble Mr. S. K. 
Das, Acting Chief Justice, Mr. Justice K. Subba Rao, Mr. Justice Raghubar Dayal and 
Mr, Justice N. Rajagopala Ayyangar. 


. LACHMAN UTAMCHAND KIRPALANT v. MEENA.* 

Hindu Marriage Act (XXV of 1955), Secs. 10(1), $—Desertion—Burden. of proof—Where 
desertion established, guilty spouse’s repentance whether ground for refusal of re- 
lief—Whether husband’s lack to effect reconciliation with deserting wife after deser- 
tion established bars his remedy—Petitioner’s conduct providing just cause to de- 
serting spouse not to resume cohabitation whether affects maintainability of peti- 
tion—Intention to desert without cause whether must be proved to exist through- 
out statutory period—Conduct of deserted spouse when terminates desertion—Doc- 
trine of constructive desertion. 


The terms of s. 10(1) of the Hindu Marriage Act, 1955, are satisfied if there has 
been desertion as required by law and the duration of that desertion amounts to two 
years and the fact that the guilty spouse thereafter repents or recants is not by 
itself a ground for refusing the relief to which the injured spouse is entitled. 

The burden of proving desertion under the Act—the “factum” as well as the 
“animus deserendi”—is on the petitioner, and he or she has to establish beyond rea- 
sonable doubt, to the satisfaction of the Court, the desertion throughout the entire 
period of two years before the petition as well as that such desertion was without 
just cause. Even if the wife, where she is the deserting spouse, does not prove 
just cause for her living apart, the petitioner-husband has still to satisfy the Court 
that the desertion was without just cause. 

. Once desertion is established by the husband the circumstance that the deserted 
husband makes no effort to take steps to effect a reconciliation with the wife docs 
not debar him from obtaining the relief of judicial separation; for once desertion is 
proved the deserting spouse, so long as she evinces no sincere intention to effect a 
reconciliation and return to the matrimonial home, is presumed to continue in de- 
sertion. If before the end of the period of two years or the filing of the petition 
his or her conduct is such as to provide a just cause for the deserting spouse for 
not resuming cohabitation, the petition cannot succeed, for the petitioner would 
have to establish that the desertion was without just cause during the entire period 
referred to in s. 10(1)(a) of the Hindu Marriage Act, 1955, before he can succeed. 

The petitioner in a petition for judicial separation grounded on desertion by the 
other spouse has to prove that for the period of two years specified in s, 10(1)(a) of 
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the Hindu Marriage Act, 1955, the respondent has without cause been in desertion. 
and that intention must be proved to exist throughout that period. If, therefore, 
during that period the respondent has just cause to remain apart he or she wauld 
not be in desertion and the petition for judicial separation would falL 

The conduct on the part of the deserted spouse which affords just and reasonable 
cause for the deserting spouse should have such an impact on the mind of the 
deserting spouse that in fact’ it causes her to continue to live apart and 
thus continue the desertion. But where on the facts it is clear that the con- 
duct of the deserted spouse has had no such effect on the mind of the deserting 
spouse there is no rule of law that desertion terminates by reason of the con- 
duct of the deserted spouse. ` ; 

Bipin Chander Jaisinghbhai Shah v. Prabhawati, Dunn v. Dunn’ Tickler v. 
Tickler and Brewer v. Brewer‘ referred to. 

The legal burden is upon the petitioning spouse to establish by convincing evi- 
dence beyond any reasonable doubt that the respondent abandoned him or her 
without reasonable cause. The petitioner must also prove that there was desertion 
throughout the statutory period and there was no bona fide attempt on the res- 
pondent’s part to return to the matrimonial home and that the petitioner did not 
prevent the other spouse by his or her action by word or conduct from cohabitation. 
The expression “wilful neglect” in the Explanation to s. 10(1) of the Hindu 
Marriage Act, 1955, does not introduce a new concept in Indian law unknown to 
the English law, but is only an affirmation of the doctrine of constructive desertion. 
The said doctrine is not rigid but elastic and without doing violence to the principles 
governing it, it can be applied to the peculiar situations that arise in an Indian 
society and home, No inspiration could be derived from s. 9 of the Act in order 
to construe the scope of the expression “without reasonable cause” and whether 
there is a reasonable cause or not is a question of fact to be decided on the facts of 
each case. 


Tue facts appear at 6] Bombay Law Reporter p. ‘1549. 


J.C. Bhatt and N. N. Keswani, for the appellant. 
C. B. Agarwala, with C. M. Mehta and V. J. Merchant, for the respondent. 


AYYANGAR J. [B. P. Sinha, C.J., 8. K. Das, Acting C. J., Raghubar Dayal J., 
concurring; Subba Rao J., dissenting.] This is an appeal against the judgment 
of the High Court of Bombay reversing the judgment and decree of the City 
Civil Court at Bombay by which a decree for judicial separation granted by the 
trial Judge was reversed and it comes before us on a certificate of fitness granted 
by the High Court under art. 183(7) (c) of the Constitution. 

The appellant-—the husband—filed a petition in the City Civil Court, Bombay, 
under s. 10(7) (a) of the Hindu Marriage Act, 1955 (which we shall hereafter 
refer to as the Act) praying for a decree against the respondent—his wife, for 
judicial separation on the ground that in terms of that provision she had ‘‘de- 
serted’’ him for ‘‘a continuous period of not less than two years immediately 
preceding the presentation of his petition”. The petition was presented on 
September 20, 1956, and the material allegation was that the wife had left the 
matrimonial home on February 26, 1954, and had not thereafter come back to 
him and that this constituted ‘‘desertion’’ within the meaning of the provision 
just cited. The learned trial Judge held that the appellant had established to 
the satisfaction of the Court that the respondent-wife had left the matrimonial 
home with the intention of permanently breaking it up and that such desertion 
continued during the requisite period of two years and in consequence granted 
the decree for judicial separation, as prayed for. The wife preferred an appeal 
to the High Court and the learned Judges disagreeing with the finding of the 
learned trial Judge that the leaving, by the wife, of the matrimonial home was 


1 [1956] S.C.R. 838, 8.0. 59 Bom. L.R. 322. 3 [1943] 1 Al E.R. 57. 
2 [1948] 2 Al E.R. 822. 4 [1961] 3 All E.R. 957. 
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with the intention of deserting the appellant, reversed the decree of the trial 
Judge and directed the dismissal of the appellant’s petition with costs. It is the 
correctness of this reversal that is canvassed in the appeal before us. 

Even at the outset we might state that the decision of the appeal does not de- 
pend so much on any substantial question of law but rather on an appreciation 
of the facts on two matters on the basis of which the learned Judges of the High 
Court have decided the case against the appellant: (1) whether the appellant 
had established that the respondent had an irrevocable determination to break 
up the matrimonial home when she admittedly left the petitioner on February 26, 
1954, and did not return to him thereafter, it being common ground that the 
onus of proving this to the reasonable satisfaction of the Court was on the 
appellant, and (2) whether the respondent had a. justifiable cause for not return- 
ing to the husband the existence of which prevented her admitted absence from 
the matrimonial home from constituting ‘‘desertion’’ as to serve as the founda- 
tion for an order for judicial separation under s. 10(7) (a) of the Act. 

Before, however, dealing with these two points which form the crux of the 
matter in dispute in the appeal, it is necessary to summarise, briefly, the history 
of the married life of the parties. The parties are Sindhi Hindus of the Bhai 
Bund community. The appellant is a practising doctor while the respondent is 
said to have had read up to the High School classes. While the appellant’s father 
and his family were people of but moderate means, the respondent’s father was 
a very affluent businessman—his business spreading over almost the entire 
South Hast Asia. He had business houses in Singapore, Djakarta, Hong 
Kong, Manila ete. Besides, while the appellant and his parents appear to have 
been of an orthodox and conservative outlook and bent of mind, the respondent 
and her parents apparently did not set much store by orthodoxy, and were 
liberal and modern. It looks to us as if it is possible that the trouble between 
the spouses was in part at least due to these variations. 

The parties were married at Hyderabad in Sind (now in Pakistan) on 
November 11, 1946. The appellant was living with his father and mother and 
his two sisters and after her marriage the respondent commenced to live with 
him in this household. The parties are not agreed as to whether their marital 
life was happy even to start with, for while it was the case of the husband that 
the same was unhappy even from the very beginning, the respondent’s version 
was that for the first month or so her relationship with her husband was happy, 
but nothing much turns on this because from soon thereafter both of them‘ 
agree in saying that they were not pulling on well together. It is not neces- 
sary either to trace the source of the friction between the spouses or narrate 
the incidents which are related in connection therewith, as they are hardly 
relevant for the decision of the real points arising in the appeal. The only 

_ other circumstance to be noted in connection with the early period of their 
married life was that on July 19, 1947, a son—Ashok—was born to the respon- 
dent who, it may be mentioned, is now living with the appellant. 

It is common experience that in some cases, the birth of a child puts an end 
to minor misunderstandings and bickerings between the spouses, for the parties 
concentrate on Javishing in common their love on the child and thus the two 
are brought together but, in the case on hand, it does not seem to have had 
this effect and the relation between the parties does not appear to have been 
smoothened by Ashok’s birth. With the partition of the sub-continent the 
parties migrated to India. 

The appellant, his parents and his two sisters who were all living with him 
moved over to Bombay along with the respondent and their young child but 
apparently the accommodation which they could then secure was not sufficient 
for this large family, and as a result the appellant took the respondent, his 
child and his two sisters to Colombo and left them in the care of his maternal 
uncle—one Narain Das—to stay there till he could find a sufficiently commo- 
dious home in Bombay. The respondent stayed for a very short time at 
Colombo and though she admitted that she was treated with kindness and affec- 
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tion by this uncle, apparently all was not well in the relationship between the 
appellant’s sisters and the respondent. What emerged out of this was that 
she left Colombo without informing either Narain Das or the appellant and 
came over to India. She came to Poona and Lonavia and started staying with 
her mother who was there. There is a complaint by the appellant against her 
leaving his uncle without informing him and on the other hand there is a com- 
plaint by the respondent about the way in which her sisters-in-law behaved to- 
wards her but we pass over these incidents and the respective cases as not 
having any material bearing on the points at issue in the appeal. The appel- 
lant having come to know of her arrival at Lonavla, it is common ground that 
he went there and induced her to come over and stay with him at Bombay. 
This was sometimes towards the end of January 1948. 

The period from January, 1948 to 1954 might be dealt with together. Dur- 
ing this period she was staying most of the time with the appellant at Bombay 
but his complaint is that she used to leave him very often and that pressure 
had to be exerted or inducements offered to get her back to Bombay to stay with 
him. This is, of course, denied by the respondent whose story is that every 
time it was with his consent that she went and that she came back of her own 
accord. It is not, however, necessary to decide which of these versions is 
correct, though the learned trial Judge who had an opportunity of seeing these 
two as witnesses was inclined to accept the version of the husband in respect 
of any matter on which he was contradicted by his wife. It is only necessary 
to add that though during these 4 or 5 years or so, the parties were living to- 
gether most of the time the relations between them had not become normalised. 
Besides, it might be mentioned that the relationship between the parents of the 
two spouses were also strained and similarly the relationship between the ap- 
pellant and his wife’s parents as also between the respondent and her husband’s 
parents. 

We next come to a crucial event. On February 26, 1954, the respondent 
left the appellant’s house at Bombay (Colaba) and went to Poona. She was 
taken from the house by her father who had come there in the evening and 
she travelled with him to Poona by train. It is the case of the appellant that 
the respondent left his home with the main items of her jewellery and clothes 
without the knowledge and consent of himself and his parents and at a time 
when there was no one in the house except a maid-servant and that he came 
‘to know of the respondent’s departure only from the maid-servant, when he 
later returned to the house. On the other ‘hand, it is the case of the respon- 
dent that she left the house after permission had been obtained by her fathér 
from her father-in-law and after she herself had obtained the permission of 
her husband and that at the time of the departure when her father came to 
take her, her father-in-law, mother-in-law and the appellant were all present, 
in the house and that the jewels etc. were given to her by her mother-in-law 
who bade her good-bye and wished her a happy journey. The learned trial 
Judge accepted the appellant’s story that the respondent did not seek or ob- 
tain anyone’s permission for quitting the house and that she left the house 
without the knowledge or consent of anyone. The materiality of the accept- 
ance of the appellant’s version stems from the fact that in order to constitute 
desertion the withdrawal of the deserting spouse from the matrimonial home 
should be without reasonable cause and ‘‘without the consent or against the 
wish of such party” (vide Explanation to s. 10(/) of the Act). On the other 
hand, the learned Judges of the High Court were inclined to accept the wife’s 
version that she had the consent of her husband to leave the home. For reasons 
we shall set out in its proper place we are in agreement with the learned trial 
Judge and do not share the views of the learned Judges who accepted the wife’s 
version of this event. We shall, however, revert to it after completing the 
narrative of the events leading up to the filing of the petition. 

It is the case of the appellant that he came to know a few days after her 
leaving him that his wife was staying at Poona with her parents. According 
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to his evidence he ¢onsidered that, having regard to the manner in which his 
wife left him, no useful purpose would be served by any trip of his to Poona 
to persuade her to come back. It was his further case that a friend of his— 
one Dr. Lulla, an M.R.C.P. of London who was employed .as a doctor in a 
hospital in a suburb of Bombay—suggested that the two of them go to Poona 
and try to induce the respondent to come back to Bombay. This proposal, he 
says, he accepted and the appellant as well as Dr. Lulla who has been examined 
as a witness on his side have testified to the fact that in the last week of May, 
1954, both of them went to Poona one evening, met the respondent at her 
parent’s house and appealed to her to come back to Bombay to live with the 
appellant. According to the evidence of both these witnesses, the respondent, 
when requested to come back to Bombay, stated that she was determined never 
again to come back to her husband’s house. The respondent denied the entire 
story and stated that neither the appellant nor Dr. Lulla ever came to Poona 
during her stay there, nor of course ever talked to her. The learned trial 
Judge who had the opportunity of seeing Dr. Lulla in the box entertained a 
very favourable opinion of his respectability and credibility and accepted in ` 
toto his evidence that the respondent intimated to him her fixed determination 
not to come back to the appellant. In the background of the previous history 
of the relationship between the parties and the manner in which the respondent 
left the husband’s-home on February 26, 1954, as found by the trial Judge, he 
recorded a finding that the factum of desertion which was not in dispute was 
accompanied by ‘‘animus deserendi’’ which had been satisfactorily established 
by ,the declaration she made to the appellant and his friend. The learned 
Judges of the High Court were not disposed to differ from the learned trial 
Judge as regards the reality of the visit to Poona of Dr. Lulla accompanied by 
the appellant and their meeting the respondent there. They were, however, 
not inclined to attach any value to Dr. Lulla’s testimony as regards the state- 
ment made by the respondent because of two factors: (1) the time-lag be- 
tween May, 1954 when he met her and April, 1957 when he gave evidence. 
The learned Judges were inclined to hold that the witness could not properly 
remember correctly the dialogue after that interval, (2) the fact that Dr. Lulla 
could not reproduce verbatim the questions put to the respondent and the 
answers she gave was considered by them as a circumstance which would de- 
tract from the acceptability of the evidence regarding the matters about which 
he deposed. For these reasons the learned Judges found that though Dr. Lulla 
might have visited the respondent in May 1954, as spoken to by him, there 
was no proper proof before the Court that the respondent had given expression 
to a determination not to return to the husband. We shall deal later with this 
appreciation of Dr. Lulla’s evidence and the weight to be attached to it, but, 
to continue the narrative, the respondent left India for Singapore on July 7, 
1954, and returned from abroad in April, 1956. During this period there has 
been some correspondence between the parties by way of telegrams and letters 
which have considerable relevance on the issues involved in the case and the 
points in controversy between the parties. 

Before, however, referring to the events of that period a few more incidents 
which happened prior to the departure of the respondent from India have 
to be noticed. After Dr. Lulla’s meeting the respondent at the end of May, 
1954, the next event of some importance is that the respondent and her father 
came ‘to Bombay during June, 1954, for the purpose of the respondent obtain- 
ing a passport to enable her to leave India. At that time, it is common ground, 
that the respondent stayed with her paternal uncle—one Tola Ram—whose 
house was in Colaba and about five minutes’ walk from the appellant’s resi- 
dence. It is the case of the appellant that when the respondent and her father 
came over to Bombay in June they stayed there for about a month. This, 
however, is denied by the respondent and her father who say that the duration 
of their stay at Bombay at Tola Ram’s. house was only for a little over a fort- 
night. It matters little which version is correct but one thing is clear that not- 


802 THE BOMBAY LAW REPORTER. [VOL. LXVI. 


withstanding the admitted stay in Bombay for two weeks or more she never 
went to her husband’s house either to see him or even to see her son—Ashok, 
then a boy of about 7 years. The learned Judges of the High Court have not 
adverted to this circumstance which we consider has material bearing in decid- 
ing between the rival versions as to whether the respondent did or did not leave 
the husband’s home with his permission and consent and the blessings of the 
parents-in-law. It is also to be noticed, and about this there is no dispute, that 
in the application for the passport and in the passport itself it was not the 
appellant’s name or address that was given as her Indian residential address 
but that of Tola Ram in Colaba. As stated earlier, the respondent left Bom- 
bay by air for abroad on July 7, 1954. Before taking off she was in Bombay 
for nearly 24 hours before the plane’s departure. It is not in dispute that 
even then, she did not visit her husband or her child though she was staying 
at Tola Ram’s. 

From Bombay the respondent reached Singapore by air and it is admitted 
that she sent no intimation or information to the appellant either regarding 
her departure, the place to which she had gone or the proposed duration of her 
stay. The appellant having come to know through other sources of the res- 
pondent having gone to Singapore, sent her a cablegram on the 20th July 
reading: 

“Extremely surprised at your suddenly secretly leaving India without ‘my knowledge 
and consent. Return immediately first plane”, 
to which the respondent replied also by a cablegram: 

“Returning within a few months”. ` 

These telegrams would, at least, make one thing clear that the appellant’s 
ease that he had no knowledge of the respondent leaving India was not an after- 
thought and is probably true. On receipt of this telegram dated July 23 the 
appellant replied the next day: 

‘You must return immediately”. 

Of course, the respondent did not return but her case was that she replied by 
a letter dated August 2, 1954. There is a controversy ‘between the parties as 
to whether this letter was really written at all, or if written, was posted and 
to the proper address. It is, however, common ground, and found by both the 
Courts that the appellant did not receive any letter from the respondent bear- 
ing that date or written at about that time or with the contents which accord- 
ing to her were the contents of that letter. The learned trial Judge was in- 
clined to the view that the respondent did write a letter on that date but he 
was not satisfied that the copy which she produced which has been marked as 
exh. 4 in the case represented either a true copy of it or carried the contents 
of that letter. He, therefore, discarded exh. 4 from consideration. The 
learned Judges of the High Court, on the other hand, took the view that a letter 
was written by the respondent on that date and they were prepared to accept 
her story that the original of that letter which was stated to be in manuscript- 
written in her own hand, was copied from the typescript which she produced 
and which was marked as exh..4. The evidentiary value of that letter was 
stated to consist in its disclosure of the state of mind of the respondent and 
the learned Judges held that its contents indicated the readiness and willing- 
ness on the part of the respondent to join her husband and, therefore, negatived 
any animus to desert or to continue the desertion, if there was any such inten- 
tion originally on her part. We shall reserve the discussion of the evidentiary 
value of this letter to a later stage but shall here merely set out the material 
parts of it: 

“I really feel surprised why you want me to return to Bombay by first plane without 
any reason. 

Dear, I was particularly pained to read that I have suddenly and secretly left the 
place without your consent. What has prompted you to write this I really do not 
understand. Dear, how comes this change. You know I was not keeping good health 
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and considerably gone down in spirit and weight for reasons which I do not like to dis- 
cuss here since you are fully aware. It was you who suggested that I should go over 
and stay at my father’s place and at your suggestion I did so. You are fully aware that 
I was accompanying my father to Singapore for a few months for a change and you gave 
consent. As soon as I feel better I shall return to Bombay.” 

The appellant not having received this letter, (if it was written) and not having 
received any reply to his cable dated July 24, 1954, asking the respondent to 
return immediately to India, was, according to him, hearing stories that she 
was moving from place to place. He thereupon sent her a cablegram on 
February 24, 1955, and addressed it to both her Singapore and Djakarta ad- 
dresses as he was not quite sure as to where exactly: she was. That telegram 
read: 

“Since your secret departure you not replying my telegrams, letters. Myself shocked. 
You wandering different countries leading reckless life spoiling my reputation, Your 
most disgraceful behaviour ruining my life.” 

At the time the cable was received the respondent was still at Singapore and 
on the 26th she replied by cable: 

“Your allegations in your cable dated 24th not correct. Cannot understand your 
attitude. I have departed with your knowledge with my father because of failing health 
due to reasons you are well aware. Keeping quiet life with my parents. Have not re- 
ceived your letter; only telegrams which have been replied by cable and letter.” 
and to this the appellant replied also by cable: 

“Your telegram dated 26th February contains all foul lies. Myself shocked at your 

fabricating false stories to justify your secretly quitting home and flouting my repeated 
instructions.” 
But even before the receipt of this last cable from the appellant the respondent 
wrote to him a letter from Singapore dated March 3, in which, after setting 
out the text of the cablegrams exchanged, she made a positive assertion that 
she wrote a letter to him on August 2, 1954. The rest of the letter was con- 
cerned with inviting him to come abroad and stay with her and her father at 
Hong Kong to which place she said she was leaving the next day and she pro- 
mised him real pleasure if he stopped working for his parents and commenced 
having pleasure with the respondent in her father’s house. After the despatch 
of this letter on March 3, the respondent received the appellant’s cable in which 
he reiterated his allegation that she had left his house secretly and without his 
knowledge and was thereafter flouting his instructions. On March 10, 1955, 
she sent him a cable from Hong Kong refuting this allegation and adverting, 
to the invitation contained in her letter dated March 3; 1955, she said: 

“Why don’t you come out of Bombay house-hold atmosphere and see for yourself. 
Cannot understand what you mean by flouting repeated instructions.” 

The letter of the 3rd was despatched by the respondent by registered post and 
when this was received as well as the cables from the respondent, the appellant 
wrote in reply a letter sent by registered post dated April 1, 1955, in which 
he passed severe strictures against her conduct and in her continuing abroad 
without obeying his instructions. We shall have to deal in somewhat great 
detail with the contents of this letter. Ordinarily read it might seem to indi- 
cate that the appellant was charging the respondent with improper behaviour 
even amounting to sexual immorality. While in the witness box the appellant 
specifically repudiated that he intended any such imputation. and, in fact, 
made it clear that he was neither basing his petition on any allegation of im- 
morality nor that he ever intended to impute any such conduct to her. The 
learned trial Judge accepted this explanation of the appellant and interpreted 
the letter as the outpourings of an angry and grieved husband and was not, 
therefore, inclined to read the expressions used therein as imputing unchastity 
to her. On the other hand, the learned Judges of the High Court analysed 
the text of the letter and considered that it clearly made false and unfounded 
imputations of unchastity on the respondent and for that reason they held that 
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even if the respondent be held to have had an enimus deserendi when she quit- 
ted her husband’s home on February 26, 1954, and continued to retain that 
' animus, still having regard to the false and malicious imputations of unchastity 
made by the appellant in his letter dated April 1, 1955, they held that she had 
justifiable cause for not returning to him thereafter and this formed one of 
the prime grounds for directing the dismissal of the appellant’s petition for 
judicial separation. We shall have to discuss these conflicting views and the 
different interpretations of this letter in the light of the evidence adduced in 
the case when dealing with it. We shall, however, pass this over for the pre- 
sent and continue the narrative. 


The respondent received this letter while she was still at Hong Kong. But 
the next day she left for Manila and die replied from the latter place on April 
12, 1955. The main points made in this reply were: (1) She left the house 
of the appellant with the consent of himself and his parents, (2) The reason 
for her leaving Bombay to stay with her parents was that her health was poor 
and she wanted to recoup it by a trip abroad. The stay abroad was therefore 
only for the improvement of her health, (8) The reason for her vacationing 
with her parents being for the improvement of her health and for no other— 
not for leading the gay life which was suggested in the appellant’s letter dated 
April 1, 1955. She added: 

“As soon as my health has completely improved | I shall, of course, come back to 
you, and our son.” 
This was the end of the correspondence between the parties. It is common 
ground that she did not inform the appellant as to when she would be return- 
ing to India which was in April, 1956. Nor did she inform the appellant after 
her arrival in the country, nor did she go to his home—Bombay—to meet him 
or her son. Just about the time some relations of the respondent were vaca- 
tioning for the summer in Kashmir and she accompanied them there and spent 
the summer in the valley. No communications passed between the appellant 
and the respondent during this period either. It was after this that the peti- 
tioner filed the petition out of which this appeal arises, on September 20, 1956. 
After the respondent was served with notice of the petition some attempt was 
made to effect a reconciliation but it is not necessary to notice this because if 
there had been desertion, as required by law and the duration of that deser- 
tion amounted to two years, the terms of s. 10(/) of the Act are satisfied and 
the fact that thereafter the guilty spouse repents or recants is not by itself a 
ground for refusing the relief to which the injured spouse is entitled (Com- 
‘pare s. 23(/) of the Act). 

From the above narration it will be seen that there are three points of con- 
tested fact on which the decision of this appeal would turn: (1) Whether the 
respondent left the appellant’s home on February 26, 1954, with his consent 
or whether she did so without such consent, (2) What was the intention or 
animus of the respondent in leaving her matrimonial home, and in regard to 
this the interview with Dr. Lulla and the other matters to which we have re- 
ferred earlier and which transpired before the respondent left India on July 
_ 7, 1954, would have relevance, (3) The proper interpretation of the letter of 

April 1, 1955, written by the appellant to the respondent and whether in the 
circumstances of the case it would afford legal justification for the respondent’s 
refusal thereafter to return to the matrimonial home, and to these questions 
we shall immediately address ourselves. 


Before doing so, however, it might be convenient to refer briefly to the law 
on the topic. The relevant statutory provision may first be set out. Read- 
ing only the portion that is material s. 10(7) enacts: 

“10.(1) Either party to a marriage, whether solemnized before or after the com- 
mencement of this Act, may present a petition to the district court praying for a decree 
for judicial separation on the ground that the other party— 
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(a) has deserted the petitioner for a continuous period of not less than two years 
immediately preceding the presentation of the petition; or...” 
This sub-section is followed by an Explanation which runs: 

“Explanation—In this section, the expression ‘desertion’, with its grammatical varia- 
tions and cognate expressions, means the desertion of the petitioner by the other party 
to the marriage without reasonable cause and without the consent or against the wish 
of such party, and includes the wilful neglect of the petitioner by the other party to the 
marriage.” i 

The question as to what precisely constitutes ‘‘desertion’’ came up for con- 
sideration before this Court in an appeal from Bombay where the Court had 
to consider the provisions of s. 3(1) of the Bombay Hindu Divorce Act, 1947, 
whose language is in part materia with that of s. 10(/) of the Act. In the 
judgment of this Court in Bipin Chander Jaisinghbhai Shah v, Prabhawatt' 
there is an elaborate consideration of the several English decisions in which 
‘the question of the ingredients of desertion were considered and the following 
summary of the law in Halsbury’s Laws of England (8rd Edn.) Vol. 12 was 
cited with approval (p. 241): 

“In its essence desertion means the intentional permanent forsaking and abandon- 
ment of one spouse by the other without that other’s consent, and without reasonable 
cause. It is a total repudiation of the obligations of marriage. In view of the large 
variety of circumstances and of modes of life involved, the Court has discouraged at- 
tempts at defining desertion, there being no general principle applicable to all cases.” 
The position was thus further explained by this Court (p. 851): 

«_° If a spouse abandons the other spouse in a state of temporary passion, for example, 
anger or disgust, without intending permanently to cease cohabitation, it will not amount 
to desertion. For the offence of desertion, so far as the deserting spouse is concerned, 
two essential conditions must be there, namely (1) the factum of separation, and (2) the 
intention to bring cohabitation permanently to an end (animus deserendi). Similarly 
two elements are essential so far as the deserted spouse is concerned: (1) the absence 
of consent, and (2) absence of conduct giving reasonable cause to the spouse leaving 
the matrimonial home to form the necessary intention aforesaid...Desertion is a matter 
of inference to be drawn from the facts and circumstances of each case. The inference 
may be drawn from certain facts which may not in another case be capable of leading 
to the same inference; that is to say, the facts have to be viewed as to the purpose which 
is revealed by those acts or by conduct and expression of intention, both anterior and 
subsequent to the actual acts of separation. If, in fact, there has been a separation, 
the essential question always is whether that act could be attributable to an animus 
deserendi. The offence of desertion commences when the fact of separation and the 
animus deserendi co-exist. But it is not necessary that they should cammence at the 
same time. The de facto separation may have commenced without the necessary animus 
or it may be that the separation and the animus deserendi coincide in point of time...” 
Two more matters which have a bearing on the points in dispute in this appeal 
might also be mentioned. The first relates to the burden of proof in these cases, 
and this is a point to which we have already made a passing reference. It is 
settled law that the burden of proving desertion—the ‘‘factum’’ as well as the 
“animus deserendi’’—is on the petitioner, and he or she has to establish beyond 
reasonable doubt, to the satisfaction of the Court, the desertion throughout 
the entire period of two years before the petition as well as that such deser- 
tion was without just cause. In other words, even if the wife, where she is 
the deserting spouse, does not prove just cause for her living apart, the peti- 
tioner-husband has still to satisfy the Court that the desertion was without just 
cause. As Denning, L.J. observed (Dunn v. Dunn)?: 

. ,,.The burden, he (Gounsel for the husband) said, was on her to prove just cause 
(for living apart). This argument contains a fallacy which has been put forward from 
time to time in many branches of the law. The fallacy lies in a failure to distinguish 


1 [1956] 8.0.R. 838, 8.0. 59 Bom. L.R. 322, 2 [1948] 2 AI E.R. 822, at p. 823. 
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between a legal burden of proof laid down by law and a provisional burden raised by 
the state of the evidence... 

The legal burden throughout this case is on the husband, as petitioner, to prove 
that his wife deserted him without cause. To discharge that burden, he relies on the 
fact that he asked her to join him and she refused. That i$ a fact from which the court 
may infer that she dederted him without cause, but it is not bound to do so. Once he 
proves the fact of refusal, she may seek to rebut the inference of desertion by proving 
that she had just cause for her refusal; and, indeed, it is usually wise for her to do 
so, but there is no legal burden on her to do so. Even if she does not affirmatively prove 
just cause, the court has still, at the end of the case, to ask itself: Is the legal burden 
discharged? Has the husband proved that she deserted him without cause? Take this 
case. The wife was very deaf, and for that reason could not explain to the court her 
reasons for refusal. The judge thereupon considered reasons for her refusal which 
appeared from the facts in evidence, though she had not herself stated that they 
operated on her mind, Counsel for the husband says that the judge ought not to have 
done that. If there were a legal burden on the wife he would be right, but there was 
none. The legal burden was on the husband to prove desertion without cause, and 
the judge was right to ask himself at the end of the case: Has that burden been dis- 
charged?” 

This, in our opinion, is as well the law in this country under the Act. 

The other matter is this. Once desertion, as defined earlier, is established 
there is no obligation on the deserted husband (taking the case where he is the 
deserted spouse) to appeal to the deserting spouse to change her mind, and 
the circumstance that the deserted husband makes no effort to take steps to 
effect a reconciliation with the wife does not debar him from obtaining the 
relief of judicial separation, for once desertion is proved the deserting spouse, 
so long as she evinces no sincere intention to effect a reconciliation and return 
to the matrimonial home, is presumed to continue in desertion. Of course, the 
matter would wear a different complexion and different considerations would 
arise where before the end of the statutory period of two years or even thereafter 
before the filing of the petition for judicial separation the conduct of the de- 
serted spouse was such as to make the deserting spouse desist from making any 
attempt at reconciliation. If he or she so acts as to make it plain to the 
deserting spouse that any offer on the part of the latter to resume cohabitation 
would be rejected, then the deserting spouse could obviously not be blamed for 
not bringing the desertion to an end. Or again, if before the end of the period 
of two years or the filing of the petition his or her conduct is such as to provide 
a just cause for the deserting spouse for not resuming cohabitation, the peti- 
tion cannot succeed, for the petitioner would have to establish that the deser- 
tion was without just cause during the entire period referred to in s. 10(1) (a) 
of the Act before he can succeed. 

[His Lordship after considering the evidence in the case held that the res- 
pondent did not leave the appellant’s home for any justifiable cause and that 
she did not leave the appellant’s home with his consent but that she did so of 
her own accord and without his knowledge. 

His Lordship then in the light of the evidence in the case considered the 
question as to the animus which prompted the respondent to leave the appel- 
lant’s house and came to the conclusion that the conduct of the respondent 
was an act of desertion with the requisite animus when it started. His Lord- 
ship next considered the question whether the desertion continued for the dura- 
tion of two years before the presentation of the appellant’s petition under 
s. 10(7) (e) of the Act to satisfy the requirements of the statute.] 

We are not, therefore, prepared to hold that she bona fide intended to return 
to her husband when in her letters and telegrams, to which we have already 
adverted, she expressed her intention to return to him. Besides, it would be 
seen that even after she returned to India in April 1956 she did not go straight 
to her husband’s house or even inform him of her return to India but on the 
other hand went away to: Kashmir ‘and that state of things continued until 
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the petition was filed on September 20, 1956. If nothing more happened be- 
tween the parties it is clear that the petitioner would be entitled to the relief 
which he sought as there was satisfactory proof of desertion as defined by the 
statute for the full term of two years. ` 

The point, however, that forms one of the major bases of the judgment of 
the learned Judges and which was strenuously sought to be supported by 
Mr. Agarwala, learned counsel for the respondent, was based upon the letter 
of the appellant dated April 1, 1955, as affording a justification in law for her 
refusal to come back to join him. : 

Before proceeding to deal with the contents of the letter and the other points 
urged in relation to it, it might perhaps be useful to set out the legal position 
in the light of which the entire matter has to be considered. As stated by 
Scott L.J. in Tickler v. Tickler,? quoting the words of Lord Romer in an 
earlier decision : 


“The question whether a deserting spouse has a reasonable cause for not trying to 
bring the desertion to an end and the corresponding question whether desertion without 
cause has existed for the necessary period must always be questions of fact.” 

The question for consideration in such cases is ‘‘Is the conduct of the deserted 
spouse such as to excuse the deserting spouse from making any attempt to put 
an end to the desertion or from attempting any reconciliation}? (Vide also 
Brewer v. Brewer+). The basis of this rule rests on this, that such conduct 
on the part of the deserted spouse would legally operate as a consent to the 
existing separation and would have the effect of absolving the deserting spouse 
from sany obligation to return to the matrimonial home or to make amends for 
her improper conduct, for the petitioner in a petition for judicial separation 
grounded on desertion by the other spouse has to prove that for the period of 
two years specified in s. 10(7) (a) of the Act the respondent has without cause 
been in desertion and that intention must be proved to exist throughout that 
. period. If, therefore, during that period the respondent has just cause to re- 
main apart he or she would not be in desertion and the petition for judicial 
separation would fail. 

It would be seen that we have here the interaction of two distinct matters 
which have to coexist in order that desertion might come to an end. In the 
first place, there must be conduct on the part of the deserted spouse which 
affords just and reasonable cause for the deserting spouse not to seek recon- 
ciliation and which absolves her from her continuing obligation to return to 
the matrimonial home. In this one has to have regard to the conduct of the 
deserted spouse. But there is one other matter which is also of equal import- 
ance that is that the conduct of the deserted spouse should have had such an 
impact on the mind of the deserting spouse that in fact it causes her to continue 
to live apart and thus continue the desertion. But where, however, on the 
facts it is clear that the conduct of the deserted spouse has had no such effect 
on the mind of the deserting spouse there is no rule of law that desertion ter- 
minates by reason of the conduct of the deserted spouse. It appears to us 
that the principle that the conduct of the deserted spouse which is proved not 
to have caused the deserting spouse to continue the desertion does not put an 
end to the desertion appears to be self-evident and deducible from the legal 
concepts underlying the law as to desertion. The position äs besides sup- 
ported by authority. We might usefully refer to the following passage in the 
judgement of Willmer L.J. in Brewer v. Brewer where, explaining certain 
observations of Lord Macmillan in Pratt v. Pratt, he said (pp. 963-964) : 

“It remains for consideration, however, exactly what Lord Macmillan meant when 
he spoke of the husband ‘making it plain’ to his deserting wife that he will not receive 
her back. He cannot have meant, I apprehend, that a deserting wife is entitled to take 
advantage of any chance statement that her husband may have made, irrespective of 


3 [1948] 1 All E.R. 57, at p. 59. 5 [1939] A.C. 417, at p. 420. 
4 [1961] 3 AILE.R. 957, at p. 964. 
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whether it had any effect on her mind. It seems to me that what Lord Macmillan must 
have meant was that a deserted husband cannot complain if what he has said or done 
has in fact caused his wife to desist from making any attempt at reconciliation which 
she otherwise would have made. If this view be right, it becomes obvious at once that 
the question whether the conduct of the husband was such as to bring the wife’s deser- 
tion to an end cannot be treated, as counsel for the wife (at any rate at one point of his 
argument) appeared to invite us to treat it, as an abstract question of law. It becomes 
necessary to consider the facts of the particular case, in order to ascertain what in fact 
was the impact on the mind of the deserting spouse ‘of anything which was said or done 
by the deserted spouse.” 
We should add that this expresses our own view of the legal position. 

[His Lordship then proceeded to consider the letter of the appellant dated 
April 1, 1955, and its significance for the purposes of the defence of the res- 
pondent in the light of the above principles, and concluded.] 


We do not, therefore, agree with the learned Judges of the High Court that 
the appellant’s letter of April 1, 1955, would constitute an interruption of her 
desertion which had commenced from February-May, 1954 by its being a just 
cause for her to remain away from the matrimonial home. 

As already stated, the letter of April 12, 1955, was the last letter which 
passed between the parties and though she stayed abroad for nearly a year 
thereafter she did not write to the appellant and even when she came to India 
in April, 1956, she did not go to her matrimonial home as she had promised to 
do in this last letter of hers just referred to. 

A point similar to the one dealt with by us in relation to the telegram òf the 
respondent dated June 24, 1955, and her letter dated March 3, 1955, arising 
out of the statements contained in them that she intended to return to the 
husband on coming over to India and the effect of such a statement in terminat- 
ing the desertion has also to be considered with reference to the promise to 
return to the husband contained in this letter of hers dated April 12, 1955. As 
already pointed out, if the offer to return was genuine and sincere and was 
made with the intention of being kept and as indicative of a desire felt to 
return to the matrimonial home it would constitute a break in the desertion 
and thus disentitle the appellant to any relief under s. 10(J) of the Act be- 
cause in the face of such an intention the desertion of two years duration 
could not be established. We are, however, satisfied that the intention ex- 
pressed in this letter to return to the husband was not genuine or sincere. 
This is shown beyond doubt by the following facts: (1) She wrote no letter 
to the appellant after April 12, 1955, right up to the date of the petition, 
(2) She did not intimate to him about her arrival in India—a fact strongly 
suggesting her disinclination to meet him and to go to his house, (3) That even 
after she returned ‘to India nearly a year after her letter of April 12, 1955, 
she did not go to her husband nor was any attempt made by her to contact her 
husband through friends before the filing of the petition. The facts therefore 
and her conduct outweigh any assertion contained in this letter and they con- 
vince us that she did not entertain any genuine desire to return to her husband’s 
home when she wrote those words in her letter to him dated April 12, 1955. 

It was not contested that if desertion started in February-May 1954, as we 
have found, and was not put an end to and if no justifiable cause for the con- 
tinuance of the desertion was afforded by the appellant’s letter of April 1, 
1955, there was no other defence to the petition of the appellant under s. 10(/) 
of the Act. 

The result is that the appeal is allowed, the judgment of the High: Court 
reversed and the decree for judicial separation passed by the learned trial 
Judge restored with costs here and in the High Court. 

- Suspa Rao J. I regret my inability to agree. This appeal by certificate 
presents a facet of the social and sociological problem of a young Hindu woman 
landed by marriage in a joint family and of her predicament therein. As 
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Rajagopala Ayyangar J. has traced the course of the litigation, it is not neces- 
sary to cover the ground over again, 

Two questions arise for consideration, namely, (1) whether there was de- 
sertion by the respondent without reasonable cause of her matrimonial home; 
and (2) whether the appellant had prevented the respondent during the statu- 
tory period from bringing the desertion to an end. Before -I consider the 
evidertce in the case, it will be convenient to notice the relevant aspects of the 
law pertaining to the doctrine of desertion. The Hindu Marriage Act, 1955 
(Act XXV of 1955), hereinafter called the Act, codified the law in that re- 
gard. The material provisions of the Act read thus: 

Section 10. “(1) Either party to a marriage, whether solemnized before or after the 
commencement of this Act, may present a petition to the district court praying for a 
decree for judicial separation on the ground that the other party— 

(a) has deserted the petitioner for a continuous period of not less than two years 
immediately preceding the presentation of the petition... 

Explanation —In this section, the expression ‘desertion’, with its grammatical varia- 
tions and cognate expressions, means the desertion of the petitioner by the other party 
to the marriage without reasonable cause and without the consent or against the wish of 
such party, and includes the wilful neglect of the pétitioner by the other party to the 
marriage.” 

Under this section a spouse can ask for judicial separation if the other spouse 
has deserted her or him for a continuous period of not less than two years. 
This provision introduces a revolutionary change in the Hindu law of marriage. 
It is given retrospective effect. A spouse in India except in some States, who 
never expected any serious consequences of desertion, suddenly found him- 
self or herself on May 18, 1955, in the predicament of his or her marriage 
being put in peril. If by that date the prescribed period of two years had 
run out, he or she had no locus poenitentiae and could retrieve the situation 
only by mutual consent. Section 10(J) (a) does not proprio vigore bring 
about dissolution of marriage. It is a stepping stone for dissolution. On the 
deserted spouse obtaining a decree for judicial separation, the said spouse can 
bring about divorce by efflux of time under s. 13(8) of the Act. The expres- 
sion ‘‘desertion’? came under the judicial scrutiny of this Court in Bipin 
Chander Jatsinghbhai Shah v. Prabhawati.1 There, the question arose under 
s. 3(7) (d) of the Bombay Hindu Divorce Act, 1947 (Bom. XXII of 1947). 
This Court, on the facts of that case, held that there was no desertion. 

The said section read: 

“(1) A busband or wife may sue for divorce on any of the following grounds, 
namely:—.. 

(4) that the defendant has deserted the plaintiff for a continuous period of four 
years.” 

“Desertion” was defined in s. 2(b) in these terms: 

“ ‘Desert’ means to desert without reasonable cause and without the consent 
or against the will of the spouse.” Sinha J., as he then was, speaking on be- 
half of the Court, after considering the relevant textbooks and decisions on 
the subject, summarized the law thus (p. 851): 

“...For the offence of desertion, so far as the deserting spouse is concerned, two 
essential conditions must be there, namely, (1) the factum of separation, and (2) the in- 
tention to bring cohabitation permanently to an end (animus deserendi). Similarly 
two elements are essential so far as the deserted spouse is concerned: (1) the absence 
of consent, and (2) absence of conduct giving reasonable cause to the spouse leaving 
the matrimonial home to form the necessary intention aforesaid. The petitioner for 
divorce bears the burden of proving those elements in the two spouses respectively.” 
The learned Judge dealt with the mode of putting an end to the state of deser- 
tion as follows (p. 852): 

“...Hence, if a deserting spouse takes advantage of the locus poenitentiae thus 
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provided by law and decides to come back to the deserted spouse by a bona fide offer 
of resuming the matrimonial home with all the implications of marital life, before the 
statutory period is out or even after the lapse of that period, unless proceedings for 
divorce have been commenced, desertion comes to an end and if the deserted spouse un- 
reasonably refuses that offer, the latter may be in desertion and not the former.” 

Based on that reasoning the learned Judge proceeded to lay down the duty of 
the deserted spouse during the crucial period (p. 852) : 

“|, Hence it is necessary that during all the period that there has been a desertion 
the deserted spouse must affirm the marriage and be- ready and willing to resume 
married life on such conditions as may be reasonable.” 

Adverting again to the burden of proof and the nature of evidence required to 
prove desertion, the learned Judge made the following observations (p. 852): 

“ ..It is also well settled that in proceedings for divorce the plaintiff must prove 

the offence of desertion, like any other matrimonial offence, beyond all reasonable doubt. 
Hence, though corroboration is not required as an absolute rule of law, the courts in- 
sist upon corroborative evidence, unless its absence is accounted for to the satisfaction of 
the court.” 
Collating the aforesaid observations, the view of this Court may be stated thus: 
Heavy burden lies upon a petitioner who seeks divorce on the ground of deser- 
tion to prove four essential conditions, namely, (1) the factum of separation; 
(2) animus deserendi; (8) absence of his or her consent; and (4) absence of 
his or her conduct giving reasonable cause to the deserting spouse to leave the 
matrimonial home. The offence of desertion must be proved beyond any 
reasonable doubt and as a rule of prudence the evidence of the petitioner shall 
be corroborated. In short, this Court equated the proof required in a matri- 
monial case to that in a criminal case. I am bound by this decision. I would, 
therefore, proceed to discuss the law from the point reached by this Court in 
the said decision. 

There is some controversy on the question on whom the burden of proof 
lies to establish that the. deserting spouse has just cause or not to leave the 
matrimonial home. The judgment of this Court is clear and unambiguous 
and it throws the burden on the petitioner seeking divorce. This view is con- 
sistent with that expressed in leading judgments of English Courts. 

In Pratt v. Pratt? the House of Lords considered the said aspect. Lord 
Macmillan stated thus (p. 438): 

“In my opinion, what is required of a petitioner for divorce on the ground of deser- 

tion is proof that throughout the whole course of 3 years the respondent has without 
cause been in desertion... In fulfilling its duty of determining whether, on the evid- 
ence, a case of desertion without cause has been proved, the court ought not, in my 
opinion, to leave out of account the attitude of mind of the petitioner. If, on the facts, 
it appears that a petitioning husband has made it plain to his deserting wife that he will 
not receive her back, or if he bas repelled all the advances which she may have made 
towards a resumption of married life, he cannot complain that she has persisted without 
cause in her desertion.” 
On the question of just cause, Lord Romer made some pertinent remarks, at 
p. 448, which are relevant to the present enquiry. There, as here though under 
different circumstances, the deserting spouse, the wife, after previous corres- 
pondence did not call on her husband. In that context, Lord Romer observed 
(p. 443) 3 

« ..It would, in my opinion, be quite unreasonable to hold that the respondent, 
guilty though she was of the serious matrimonial offence of desertion, should be ex- 
pected to present herself at her husband’s door without any knowledge of how she would 
be received, and therefore at the risk of being subjected to the indignity of having admis- 
sion refused by her husband or by one of his servants... It could not be expected that 
she should suddenly make an unheralded entry into his house.” 
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Though it was necessary, in order to put an end to her desertion, for the wife 
to take some active step towards returning to the matrimonial home Lord 
Romer held that she had taken such steps by writing letters and that the fact 
that she did not physically appear in the matrimonial home did not make it 
any the less a just cause on her part. 

In Dunn v. Dunn, Denning L.J., as he then was, laid down the scope of 
burden of proof in such a case thus (p. 823): 

“The legal burden throughout this case is on the husband, as petitioner, to prove 

that his wife deserted him without cause. To discharge that burden, he relies on the 
fact that he asked her to join him and she refused. That is a fact from which the court 
may infer that she deserted him without cause, but it is not bound to do so. Once he 
proves the fact of refusal, she may seek to rebut the inference of desertion by proving 
that she had just cause for her refusal; and, indeed, it is usually wise for her to do so, 
but there is no legal burden on her to do so. Even if she does not affirmatively prove 
just cause, the court has still, at the end of the case, to ask itself: Is the legal burden 
discharged? Has the husband proved that she deserted him without cause?” 
This passage brings out the well known distinction between legal burden and 
onus of proof. Legal burden always remains on the petitioner; and onus of 
proof shifts and is a continuous process. But, as the learned Lord points out, 
the Court has to hold on the evidence whether the legal burden to establish 
desertion without cause has been established by the petitioner. 

In Day v. Day* the husband petitioned for divorce on the ground that his 
wife had deserted him. The wife relied on the fact that the husband com- 
mitted adultery and that, therefore, the desertion was not without cause. The 
Court held that the burden was upon the petitioning husband to prove that his 
adultery was not the cause of his wife’s desertion and that he had proved the 
same, as the facts proved established that she had formed her intention not 
to resume cohabitation independently of his adultery. The legal‘position is 
stated thus (p. 853): 

“|,.On the facts of the present case that involves the husband proving affirmatively 
that the mind of the wife was not in any way affected by her knowledge of the husband’g 
adultery. Clearly the burden is a heavy one, and doubtless in many cases it will be one 
that a petitioner will not be able to discharge.” 

In Brewer v. Brewer, the Court of Appeal explained the views expressed 
by Lord Macmillan and Lord Romer in Pratt v. Pratt. Willmer, L.J., after 
quoting the observations of Lord Macmillan in Pratt’s case, proceeded to 
state (p. 968) : 

“,,.This passage, although not necessary for the decision of that case, was expressly 
approved and adopted by Lord Romer in Cohen v. Cohen,’ and must, I think, be accepted 
as authoritative having regard to the fact that all the other members of the House ex- 
pressed their concurrence with Lord Romer.” 

The case-law here and in England throws the burden of proof on the petition- 
ing spouse to prove that desertion was without cause. 


Another aspect of the question may now be touched upon. The definition 
of desertion under s. 10 of the Act, the argument proceeds, is much wider than 
that under the English law or under the Bombay Act considered by this Court. 
Emphasis is laid. upon the following words in the Explanation to s. 10(1) of 
the Act: . 

“_..includes the wilful neglect of the petitioner by the other party to the marriage.” 
The expression ‘‘includes’’, the argument proceeds, enlarges the scope of the 
word ‘‘desertion’’, and takes in by definition the conscious neglect on the part 
of the offending spouse, without the requisite animus deserendi. This argu- 
ment, if accepted, would impute an intention to the Parliament, which was 
entering the field for the first time, to bring about a revolutionary change not 
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sanctioned even in a country like England where divorce or separation for 
desertion had long been in vogue. We would be attributing to the Parlia- 
ment an incongruity, for, in the first part of the explanation it was importing 
all the salutary restrictions on the right to judicial separation, but in the 
second part it would be releasing the doctrine, to a large extent, of the said 
restrictions. By such a construction the legislation would be made to defeat 
its own purpose. On the other hand, the history of the doctrine of ‘‘deser- 
tion’’ discloses some limitations thereon conceived in the interests of society 
and the Parliament by the inclusive definition couched in wide language could 
not have intended to remove those limitations. The inclusive definition is only 
intended to incorporate therein the doctrine of ‘‘constructive desertion’’ 
known to English law and the language is designedly made wide to cover the 
peculiar cireumstances of our society. In ‘‘Rayden on Divorce”, 7th edn., 
the expression ‘‘constructive desertion’’ is defined thus (p. 155): 

` “Desertion is not to be tested by merely ascertaining which party left the matri- 
monial home first. If one spouse is forced by the conduct of the other to leave home, it 
may be that the spouse responsible for the driving out is guilty of desertion. There is 
no substantial difference between the case of a man who intends to cease cohabitation 
and leaves his wife, and the case of a man who compels his wife by his conduct, with the 
same intention, to leave him. This is the doctrine of constructive desertion.” 
Adverting to the question of animus in the case of constructive desertion, the 
learned author proceeded to observe thus (p. 156): 

“Tt is as necessary in cases of constructive desertion to prove both the factum and 
the animus on the part of the spouse charged with the offence of desertion, as ié is in 
cases of simple desertion. The practical difference between the two cases lies in the 
circumstances which will constitute such proof, for, while the intention to bring the 
matrimonial consortium to an end exists in both cases, in simple desertion there is an 
abandonment, whereas in constructive desertion there is expulsive conduct.” 


The ingredients of desertion as well as constructive desertion are the same, 
namely, animus and factum, though in one case there is actual abandonment 
and in the other there is expulsive conduct. Under certain circumstances the 
deserted spouse may even stay under the same roof or even in the same bed- 
room. In our society, it is well known that in many a home the husband would 
be guilty of expulsive conduct towards his wife by completely neglecting her 
to the extent of denying her all marital rights, but still the wife, because of 
social and economic conditions, may continue to live under the same roof. The 
words ‘‘wilful neglect’’ in the explanation were certainly designed to cover 
constructive desertion in the English law. If so, it follows that wilful con- 
duct must satisfy the ingredients of desertion as indicated above. Hence, the 
appellant could not take advantage of the inclusive definition unless he esta- 
plished all the ingredients of constructive desertion, namely, animus, factum 
and want of just cause. 

There is yet another legal contention which may be disposed of before I 
consider the facts. It is based on s. 9 of the Act, which reads: 

“(1) When either the husband or the wife has, without reasonable excuse, withdrawn 
from the society of the other, the aggrieved party may apply, by petition to the district 
court, for restitution of conjugal rights and the court, on being satisfied of the truth of 
the statements made in such petition and that there is no legal ground why the applica- 
tion should not be granted, may decree restitution of conjugal rights accordingly. 

(2) Nothing shall be pleaded in answer to a petition for restitution of conjugal rights 
which shall not be a ground for judicial separation or for nullity of marriage or for 
divorce.” 

The contention on behalf of the appellant is that s. 9(2) of the Act affords a 
dictionary for the expression ‘‘without reasonable cause’’ and that it shows 
that reasonable cause in the explanation could only be that cause which will 
be a legal ground for the offending spouse to resist the petition by the other for 
restitution of conjugal rights. It is further contended that under cl (2) 


1968.} LACHMAN UTAMCHAND Y. MEENA (s.0.)—Subba Rao J. 818 


thereof such legal ground could only be the legal ground on which there could 
be judicial separation or nullity of marriage and, therefore, the reasonable 
cause in the explanation to s. 10 should also be only such grounds like eruelty 
.etc. There is a fallacy in this argument. An illustration will bring it out. A 
husband files an application against the wife for restitution of conjugal rights 
under s. 9 of the Act. The wife can plead, inter alia, that the husband is not 
entitled to restitution of conjugal rights as he has deserted her without reason- 
able cause. Section 9(2) of the Act does not afford any dictionary for ascer- 
taining the meaning of the expression ‘‘reasonable cause.” We have to fall 
back again for its meaning on the principles laid down by decided cases and 
the facts of each case. That apart, s. 9 and s. 10 deal with different subjects— 
one with restitution of conjugal rights and the other with judicial separation. 
We cannot import the provisions of the one into the other, except in so far 
ag the sections themselves provide for it. The explanation does not expressly 
or by necessary implication equate reasonable cause with a legal ground for 
sustaining a plea against an action for restitution of conjugal rights. Indeed, 
it is a limitation on one of such legal grounds. There-is an ntial distinc- 
tion between the scope of the two sections. The Legislature evén in socially 
advanced countries leans on the side of sanctity of marriage; therefore, under 
s. 9'of the Act, our Parliament imposes stringent conditions to non-suit a claim 
for restitution of conjugal rights. On the same reasoning, under s. 10 of the 
Act, it does not permit separation of spouses on the ground of desertion except 
when the desertion is without reasonable cause. The expression ‘‘reasonable 
cause’? must be so construed as to bring about a union rather than separation. 
The Said expression is more comprehensive than cruelty and such other causes. 
It takes in every cause which in a given situation appears to be reasonable to 
a Court justifying a spouse to desert the other spouse. This view is consistent 
with the English law on the subject. In Halsbury’s Laws of England, 3rd 
edn., Vol. 12, the author says, in para. 484, at p. 257 thus: 


“Any matrimonial offence, if proved, is a ground for the other spouse withdrawing 

from cohabitation. Further conduct which falls short of a matrimonial offence, that is 
conduct not amounting to cruelty or adultery, may ‘excuse desertion.” 
In Edwards v. Edwards’ this idea was succinctly brought out. There it was 
stated that conduct short of cruelty or other matrimonial offence, might afford 
cause for desertion. So too, in an earlier decision in Yeatman v. Yeatman® it 
was held that reasonable cause was not necessarily a distinct matrimonial 
offence on which a decree of judicial separation or dissolution of marriage 
could be founded. I am, therefore, of the opinion that s. 9 of the Act does 
not throw any light on the construction of the expression ‘‘without reason- 
able cause’’ and that whether there is a reasonable cause or not in a given case 
shall be decided only on the evidence and the peculiar circumstances of that 
case. \ 


The result of the said discussion may be stated thus: The legal burden is 
upon the petitioning spouse to establish by convincing evidence beyond any 
reasonable doubt that the respondent abandoned him or her without reason- 
able cause. The petitioner must also prove that there was desertion through- 
out the statutory period and there was no bona fide attempt on the respon- 
dent’s part to return fo the matrimonial home and that the petitioner did not 
prevent the other spouse by his or her action by word or conduct from cohabita- 
tion. The expression ‘‘wilful neglect’’ included in the section does not in- 
troduce a new concept in Indian law unknown to the English law, but is only 
an affirmation of the doctrine of constructive desertion. The said doctrine is 
not rigid but elastic and without doing violence to the principles governing it, 
it can be applied to the peculiar situations that arise in an Indian society and 
home. No inspiration could be derived from s. 9 of the Act in order to con- 
strue the scope of the expression ‘‘without reasonable cause’ and whether 


7 [1950] P. 8. 8 (1868) L.R. 1 P. & D. 489. 
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there is a reasonable cause or not is a question of fact to be decided on the facts 
of each case. ; 

[His Lordship after considering the evidence, concluded.] 

Pausing here, let me suznmarize the facts. The respondent belongs to a 
fairly rich family. She must have been brought up in comfort and with love 
and affection. She was not highly educated; she has read, we are told, upto 
sixth standard. She was married to the appellant, who belongs to a well-to-do 
family. The appellant is an M.B.B.S. and has been carrying on the pro- 
fession of a doctor in Bombay. After the marriage, the respondent came to 
live in the joint family house of the appellant in 1947. There were misunder- 
standings between the parents of the respondent and the appellant and the 
latter’s sisters. The respondent was ill-treated, insulted and was not even 
allowed to look after her only child. The husband, for one reason or other, 
either because ‘of his respect for his parents or because of his weakness or be- 
cause of both, though at the beginning he was affectionate to his wife, was not 
able to stand up for her and later on he fell in line with his parents and 
sisters and began to ill-treat her. Though in the earlier years she was allowed 
to go to her parents’ house now and then, later on the appellant and his 
parents refused her permission to go to her parents’ house or allowed her to 
do so once in a while with great reluctance, when her father, on one of his in- 
frequent visits, was in India. She was not even permitted to go when her 
unele died. The appellant also contemplated a second marriage, but, for one 
reason or other, it did not come off. By the`year 1954 she was in a nervous 
strain and necessarily that must have affected her health. Her father, who 
came to India at the end of 1953, heard her complaints and saw her physical 
and mental condition. He did what a loving father should do in the circum- 
stances. Giving up the ideas of false prestige, he approached the parents of 
the appellant directly and through a friend and persuaded them to permit the 
respondent to go to his house and thereafter to the Far East with him for a 
short stay to recoup her health. The respondent also took the permission of 
her husband. After some time, the husband—I am assuming that his version 
of the visit, along with Dr. Lulla, to Poona was true—changed his mind and 
asked her to come back, but she refused to come back. From her standpoint 
she obviously did not like her husband going back on his word and disturbing 
her planned holiday, to which she was looking forward. From the standpoint 
of the husband, he was angry because as a Hindu husband he expected his 
wife to obey him whether his demand was reasonable or not. The wife, per- 
haps, did not tell him the day when she would be leaving with her father to 
the Far East. She must have been afraid that he would prevent her somehow 
from going abroad. That explains her conduct in not seeing him or his 
parents at Bombay before she boarded the ship. The subsequent correspon- 
dence shows that the appellant was telling her from his commanding position 
that she should give up her holiday and come back to him immediately and 
she, on her part, was persuading him in a subdued tone to permit her to stay 
for a few months and promising to come back thereafter. The letter dated 
April 2, 1955, was an unexpected and unmerited blow to her. Therein she was 
charged with unchastity and leading a fast and reckless life. Even. a Hindu 
wife would be enraged and insulted by such dastardly conduct on the part of 
her husband. Even so she sent a reply couched in a dignified and controlled 
language denying his allegations and stating that she would return in a few 
months. She was not even invited by the appellant when his sister was married 
in November 1955. She, therefore, came back to India only in April 1956. In 
view of the serious allegations made by the appellant in his letter dated April 
2, 1955, and in view of his determined attitude disclosed therein, she naturally 
and properly expected that the husband would invite her or send somebody to 
take her back to his home. Instead of doing so, though he knew that the res- 
pondent had come to India, he did not make any attempt to invite her or send 
a relation to bring her to his home as he used to do on previous occasions when 
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she went to her father’s house. By that time as the Act came into force, he 
found his opportunity for which he was waiting and took advantage of the 
situation. As the statutory period of two years had expired from the date she 
left India, he rushed to the Court. On these facts, I have no doubt that the 
appellant failed to establish that the respondent deserted him without any 
reasonable cause. Even if she deserted him within the meaning of s. 10 of the Act, 
I would hold that by writing the letter dated April 2, 1955, she ceased to be in 
desertion from that date. A fair reading of that letter, read in the context of her 
offer to return within a few months, shows beyond any doubt that he closed the 
door for her return long before the statutory period had expired. When the res- 
pondent wrote to the appellant telling him that she would come in a few 
months, he wrote to her saying that she was leading an immoral life and that 
he would no longer be ‘‘drawn into her game”. Even after that letter, she 
wrote back denying his charges and promising to come as soon as her health 
improved. I have no doubt that, at any rate from April 2, 1955, the deser- 
tion, if any, on the part of the respondent, came to an end and from that 
date the appellant was guilty of desertion. 

For the aforesaid reasons, I agree with the conclusion arrived at by the 
High Court. The appeal deserves to be dismissed and I accordingly dismiss it 
with costs. 


ORDER 
In accordance with the majority opinion, the, appeal is allowed with costs 
here and in the High Court. Appeal allowed. 


Present: Mr. Justice P. B. Gajendragadkar, Mr. Justice K. Subba Rao, Mr. Justice 
K. N. Wanchoo, Mr. Justice N. Rajagopala Ayyangar and Mr. Justice J. R. Mudholkar. 


RAICHAND AMULAKH SHAH v. THE UNION OF INDIA.* 
Indian Railways Act (IX of 1890), Secs. 26, 3(14), 41, 45, 46C(d)—Suit filled in Civil 
Court for refund of wharfage and demurrage charges—-Whether ‘suit barred under s. 26. 


A suit filed in a Civil Court for refund of amounts collected by'a railway adminis- 
tration by way of wharfage and demurrage charges is not barred under s. 26 of the 
Indian Railways Act, 1890.f , 


THe facts appear in the judgment. salti 


S. P. Sinha, with Shaheadi Mohiuddin and M. I. Khowaja, for the appellants 
(In all the appeals). totais 
N. 8. Bindra, with R. N. Sachthey, for the respondent (In all the appeals). 


Sussa Rao J. These six appeals filed by special leave raise,g common ques- 
tion, namely, whether the suits filed against the Western, Railway for the re- 
fund of amounts collected from the appellant-firm as wharfage, or demurrage 
would lie in a Civil Court. , 

Civil Appeals Nos. 152 and 153 of 1959 arise out of the suits filed for the 
recovery of the amounts collected from the appellant-firm, by way. of demurrage 
and the other appeals are filed for the recovery of amounts,collected from the 
said firm by way of wharfage charges. It would be enough..if, we gave the par- 
ticulars of the claim in one of the suits, for it was stated, at.the Bar that the 
claims for refund were similar in all the other suits. Excepting the plaint in 
Civil Suit No. 109 of 1957, the other plaints are not placed before us. We are, 
therefore, proceeding on the assumption that the relevant allegations in all the 
plaints are similar, particularly as the assertion of learned counsel for the 
appellants to the said effect was not questioned by learned counsel for the 
respondents, ee, 


*Decided, October 21, 1963. Civil Appeals t As the Act stood till the year 1956. 
Nos. 149 to 154 of 1959. ahaa 
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Civil Suit No. 109 of 1957 was filed by the appellants in Civil Appeal No. 149 
of 1959 for recovery of a sum of Rs. 295 from the Union of India representing 
the Western Railway. The appellants are a firm doing business in Surendra- 
nagar. The said firm received a consignment of 125 bags of rice booked from 
Belanganj to Surendranagar railway station. At the time of effecting delivery 
of the said consignment, the Station Master at Surendranagar recovered a sum 
of Rs. 275-7-0 from the appellant-firm as wharfage charges. It is alleged in 
the plaint that the railway notifications and rules under which the railway had 
charged the wharfage at two annas to four annas per maund per day were 
illegal and ultra vires and that in any view the railway had no power under 
the rules to collect charges from the appellant-firm under the said rules for the 
‘‘free time” under the head of wharfage charges. On those allegations suit 
was filed for the refund of the amount collected by the said railway. The 
defendant denied either that the rules were ultra vires or that it collected the 
amount contrary to the rules. It pleaded that the Civil Court had no jurisdic- 
tion’ to entertain the suit. Similar suits were filed in respect of other amounts 
and similar contentions were raised. The learned Civil Judge dismissed all the 
suits on the ground that they were barred under s. 26 of the Indian Railways 
Act, 1890 (Act IX of 1890), hereinafter called the Act. The said firm in all 
the suits preferred revisions against the judgment of the Civil Judge to the 
High Court of Bombay at Rajkot. The High Court agreed with the view of 
the Civil Judge and dismissed the revisions. Hence the appeals. 

The only question raised before us is whether s. 26 of the Act is a bar 
against the maintainability of the said suits in a Civil Court for refund of the 
said amounts collected from the appellant-firm by way of wharfage and demur- 
rage charges. 

To appreciate the contentions of the parties it is necessary to notice the 
relevant sections of the Act. At the outset it may be mentioned that in the 
present appeals the amounts were collected between the years 1953 and 1955 
and, therefore, we will be ignoring the later amendments made in the Act for 
the purpose of the present enquiry. 

Section 3. (14) “terminals” include charges in respect of stations, sidings, wharves, 
depots, warehouses, cranes and other similar matters, and of any services rendered 
thereat:” 

Section 26. “Except as provided in this Act, no suit shall be instituted or proceed- 
ing taken for anything done or any omission made by a railway administration in viola- 
tion or contravention of any provision of this Chapter (Ch. V).” 

Section 32. “The Central Government may, by general or special order, fix the 
rates of terminal and other charges for the whole or any part of a railway, and pres- 
cribe the conditions in which such rates will apply.” 

Section 34. “(1) There shall be a Tribunal, called the Railway Rates Tribunal, for 
the purpose of discharging the functions hereinafter specified in this Chapter.” 

Section 41. “(1)- ‘Any complaint that a railway administration—.. 

(c) is levying charges (other than standardised terminal charges) which are un- 
reasonable,. 
may be made to the Tribunal, and the Tribunal shall hear and decide any such com- 
plaint in accordance with the provisions of this Chapter.” 

Section 45. “Nothing in this Chapter shall confer jurisdiction on the Tribunal in 
respect of scales of charges levied by a railway administration for the carriage of 
passengers and their luggage, parcels, military traffic and traffic in railway materials 
and stores, and demurrage charges, except on a reference made to the Tribunal by the 
Central Government.” 

Section 46A. “The decision of the Tribunal shall be by a majority of the members 
sitting and shall be final: 

Provided that where a single member of the Tribunal has heard and decided any 
matter, he may, in his discretion, give leave to any party to appeal to the Full Bench; 
and if an appeal is filed in pursuance of such leave, the decision of the Full Bench or of 
a majority of the members thereof, as the case may be, shall be final.” 


1963.] RAICHAND YV. UNION OF INDIA (8.c.)—Subba Rao J. 317 


Section 46B. “The Tribunal may transmit any order made by it to a Civil Court 
having local jurisdiction; and such Civil Court shall execute the order as if it were 
a decree.” ' 

Section 46C. “In this Chapter, unless there is anything repugnant in the subject 
or context,—... 

(d) ‘demurrage’ means the charge levied after the expiry of the free time allow- 

ed for loading or unloading a wagon;...” 
The scheme of the said provisions is clear. The Central Government fixes the 
rates of terminal and other charges for the whole or a part of a railway. If 
a railway administration levies charges other than the standardised terminal 
charges which are unreasonable, an aggrieved party may file a complaint 
against the administration before the Railway Rates Tribunal. The decision 
of the Tribunal is final. In regard to ‘‘demurrage charges’? mentioned in 
s. 45 of the Act, the Tribunal has no jurisdiction to entertain a claim in respect 
thereof, except by a reference made to the Tribunal by, the Central Govern- 
ment. Section 26 bars the jurisdiction of ordinary Civil Courts to entertain 
a suit or a proceeding for anything done or any omission made by the railway 
administration in violation or contravention of any of the provisions of 
Chapter V. In regard to such violation, an aggrieved party can only pro- 
ceed in the manner provided by the Act. 


The short question, therefore, is whether the said claims for refund are 
covered by the bar imposed by s. 26 of the Act. As s. 26 bars the jurisdic- 
tion of Civil Courts, its provisions must be strictly construed. The bar is in 
respett of anything done or an omission made by the railway administration 
in violation or contravention of any provisions of Chapter V of the Act. If 
the opening words ‘‘Except as provided in this Act” in s. 26 of the Act are 
ignored, the bar appears to be comprehensive, for it may take in its sweep any 
dereliction of duty by the railway administration in respect of matters cover- 
ed by the provisions of the said chapter. But such an intention to give a 
blanket licence to the railway administration to contravene the provisions of 
Chapter V of the Act shall not be attributed to the Legislature unless the 
section is very clear to that effect. The opening words ‘‘Except as provided 
in this Act” limit the operation of the bar. It can reasonably be interpreted 
to mean that the bar of a suit is limited to matters in respect whereof the Act 
has provided a remedy. So construed before we apply the provisions of s. 26 
of the Act, two conditions shall be complied with, namely, (i) the railway 
administration shall have done an act or omitted to do an act in contravention 
of the provisions of Ch. V and (ii) the Act has provided a remedy in respect 
of that act or omission. It was argued that the charges levied by the railway 
administration under the heads of ‘‘wharfage’’ and ‘‘demurrage’’ are ‘‘ter- 
minals’’ in regard whereof rules were framed by the Government under s. 32 
of the Act, that the complaint of the appellants was that the rates were col- 
lected in excess of those prescribed under the rules and that, therefore, s. 26 
bars a suit for recovery of the same. 


The first question, therefore, is whether wharfage and demurrage charges 
are ‘‘terminals’’, “Terminals”? has been defined by s. 3(/4) of the “Act to in- 
clude charges in respect of stations, sidings, wharves, depots, warehouses, 
cranes and other similar matters, and of any services rendered thereat. Under 
s. 32 of the Act the Central Government may, by general or special order, 
fix the rates of terminal and other charges for the whole or any part of a 
railway, and preseribe the conditions in which such rates will apply. In order 
to find out whether wharfage and demurrage charges come under the definition 
of ‘‘terminals’’, it is necessary to ascertain the meaning of the words ‘‘whar- 
fage” and ‘‘demurrage’’ as understood by thé Act and the rules made there- 
under. There is no definition of ‘‘wharfage’’ in the Act. But s. 46C(d) de- 
fines demurrage to mean the charge levied after the expiry of the free time 
allowed for loading or unloading a wagon. But the rules, presumably made 
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under the Act, give a clear idea of the meaning of those words. The relevant 
rule is r. 85 and it reads: ; 

“The actual wharfage and démurrage rules locally in force on different railways 

are published in each Railway’s Tariffs and may be ascertained on application at 
stations.” 
The following wharfage and demurrage rules were in force on the B.B. and 
C.I. Railway, which is now named as the Western Railway. Clauses (A) and 
(B) thereof give the rates of wharfage and demurrage and clause (C) defines 
“demurrage” and ‘‘wharfage’’. Clause (C) reads: 

“(i) When wagons required to be unloaded by consignees are not unloaded within 
the free time of six daylight hours, after being placed in position for unloading, demur- 
rage as per clause (B) (ii) above will be charged for such time above six daylight 
hours, as the goods remain in the wagon, and wharfage at the rate notified as appli- 
cable at the station will be charged if the goods are not removed from the railway pre- 
mises by the end of the day following that on which they are unloaded.” 

“(ii) When wagons requiring to be unloaded by consignees are unloaded within 
the free time of six daylight hours, after being placed in position for unloading, whar- 
fage at the rate notified as applicable at the station will be charged if the goods are 
not removed from the railway premises by the end of the day following that on which 
the free time of six daylight hours, expires.” ' 
Demurrage is, therefore, a charge levied on the goods not unloaded from the 
wagons within the free time of six daylight hours and wharfage is the charge 
levied on goods not removed from the railway premises after the expiry of 
the free time allowed for that purpose. Indeed s. 46C(d) of the Act, ‘which 
was inserted by Act LXV of 1945, has practically adopted the definition of the 
word ‘‘demurrage’’ given in the said role. Wharfage and demurrage are, there- 
fore, charges levied in respect of goods retained in the wagons or in the rail- 
way premises beyond the free time allowed for clearance under the rules, 

The question is whether such charges are ‘‘terminals’’ as defined in the Act. 
The expression ‘‘terminal charges’ was defined for the first time in the 
Indian Railways Act, 1890. It was taken from the definition in s. 55 of the 
English Railway and Canal Traffic Act, 1888. Terminal charges are of two 
categories: (1) charges for services, and (2) charges for accommodation and 
appliances which facilitate business. The ‘‘service terminals’’ comprise of re- 
muneration for the handling of goods at the terminal station, i.e., where the 
railway employees are engaged in weighing, loading, unloading ete. As dis- 
tinguished from this ‘‘service terminals’’ there are ‘‘station terminals’? which 
are charges for providing accommodation incidental to the business of a carrier, 
such as ‘‘working charges, repairs, renewals, insurance of station buildings, 
sidings, sheds, platforms, warehouses, cranes, hydraulic power, fixed appliances 
ete.” Both demurrage and wharfage would fall within the head of ‘‘station 
terminals’’, because they are charges levied for the use either of the wagon or 
of the platform or goods-shed after the transit or conveyance is complete and 
is not incidental to the conveyance as such: Charges levied in respect of 
stations are included in the definition of ‘‘terminals’’ under the Act. As the 
wharfage and demurrage are charges in respect of goods unloaded from wagons 
and kept at the station, and also in respect of goods kept on platforms of the 
station, the said charges could certainly be described as charges in respect of 
the station. If so, it follows that the said charges are ‘‘terminals”’ min the 
meaning of the definition of the said expression in the Act. 

Let us now see whether any rémedy is provided by the Act for an eana 
party to ask for a refund of the charges collected on the ground mentioned in 
the plaint. The Tribunal constituted under s. 34 of the Act has jurisdiction 
to decide whether the charges levied by the railway administration other than 
the standardised terminal charges were unreasonable. The Act does not 
provide for any remedy for an aggrieved party to approach the Tribunal for 
a refund of the amount collected by the railway administration by way of 


1963.] RAICHAND Y. UNION OF INDIA (8.0.)}—Subba Rao J. 319 


wharfage or demurrage on the ground that the rules empowering the said ad- 
ministration to do so are ultra vires or that the amounts so collected are in 
excess of wharfage or demurrage leviable under the rules. If the impugned 
charges are standardised terminal charges, the dispute in regard thereto falls 
outside s. 41 of the Act. If they are charges other than the standardised ter- 
minal charges, the jurisdiction of the Tribunal is confined only to the question 
of its reasonableness. It has no jurisdiction to decide whether the rules em- 
powering the railway administration to levy a particular charge are ultra vires 
or whether the railway administration collected amounts in excess of the 
charges which it can legally levy under a rule. If so, it is clear that no provi- 
sion has been made under the Act giving a remedy to an aggrieved party to 
ask for a refund of amounts, such as those alleged to have been collected from 
the appellants, Section 26, therefore, cannot be a bar against the maintain- 
ability of the suits filed by the appellants. 

‘We do not propose to express our view in this case, as it has not been argued 
before us, whether the demurrage charges in question fell within the meaning 
of the expression ‘‘demurrage charges’’ in s. 45 of the Act and, if so, whether 
the jurisdiction of the Tribunal could only be invoked in the manner prescrib- 
ed thereunder. , 

For the foregoing reasons we hold that both the High Court and the trial 
Court went wrong in dismissing the suits on the ground that s. 26 of the Act 
was a bar against their maintainability. We, therefore, set aside the judg- 
ment of the High Court as well as that of the trial Court and remand the suits 
to the trial Court for disposal in accordance with law. We should not be 
understood to have expressed any opinion on the other questions raised in the 
suits. The respondent will pay the costs of the appellants here. The costs of 
the Courts below will abide the result. 

ei Appeals allowed. 


» 19> 
Present: Mr, Justice P. B. Gajendragadkar, Mr. Justice K. Subba Rao, Mr. Justice K. 
N. Wanchoo, Mr. Justice N. Rajagopala Ayyangar and Mr. Justice J. R. Mudholkar. 


CHAMPAKLAL CHIMANLAL SHAH 


v. 
THE UNION OF INDIA.* 

Central Civil Services (Temporary Service) Rules, 1949. Rule 3—Constitution of India, 
Arts. 16, 311—Whether els. (i) and (ii) of r. 5 to be read conjunctively—Rule 5 
whether hit by art. 16—Disciplinary proceedings against public servants—Prelimi- 
nary enquiry and Departmental enquiry, distinction between—Preliminary enquiry 
whether governed by art. 311(2). 

Clauses (i) and (ii) of rule 3 of the Central Civil Services (Temporary Service) 
Rules, 1949, must be read conjunctively and both the conditions mentioned therein 
must be fulfilled before a Government servant can be deemed to be in quasi-per- 
manent service, namely, (1) that he has’ been in continuous Government service for 
more than three years, and (2) that the appointing authority after satisfying itself 
as to suitability in various respects for employment in quasi-permanent capacity has 
issued a declaration to that effect. 

B. M. Pandit v. Union of India, approved. 
Parshotam Lal Dhingra v. The Union of India” K. S. Srinivasan v. Union of India; 
’ referred to. 

Rule 5 of the Central Civil Services (Temporary Service) Rules, 1949, is not hit 
by art. 16 of the Constitution of India. The provision in the rule in respect of termi- 
nation of service is a reasonable provision which cannot be said to deny equality 


*Decided, October 23, 1963. Civil Appeal AIR. Bom. 
No. 472 of 1962. 2 Hoss] SOR. 828. 
1 (1960) 63 Bom. L.R. 581, s.o. [1962] 3 [1968] S.C.R. 1295. 
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of opportunity provided in art. 16, assuniing that art. 16 applies in case of rules 
relating to termination of service. 

A question of discrimination may arise in a case of retrenchment on account- of 
abolition of one of several temporary posts of the same kind in one office but it can- 
not arise in the case of dispensing with the services of a particular temporary em- 
ployee on account of his conduct being unsatisfactory. 

In connection with disciplinary proceedings taken against public servants a preli- 
minary enquiry is usually held ta determine whether a prima facte case for a formal 
departmental enquiry is made out. Such an enquiry must not be confused with the 
regular departmental enquiry, which usually follows such a preliminary enquiry, 
when the Government decides to frame charges and get a departmental enquiry 
made in order that one of the three major punishments mentioned in art. 311(2) of 
the Constitution of India may be inflicted on the government servant. Therefore, 
so far as the preliminary enquiry is concerned there is no question of its being 
governed by art. 311(2) and it is only when the Government proceeds to hold a de- 
partmental enquiry for the purpose of inflicting on the Government servant one of 
the three major punishments indicated in art. 311 that the Government servant is 
entitled to the protection of that article. 

The mere fact that some kind of preliminary enquiry, is held against a temporary 
government servant and following that enquiry his services are dispensed with in 
accordance with the contract or the specific service rule will not mean that the 
termination of service amounted to infliction of punishment of dismissal or removal 
within art. 311(2) of the Constitution. Whether such termination will amount to dis- 
missal or removal within the meaning of art. 311(2) will depend upon the fgcts of 
each case and the action taken by government which finally leads to the termina- 
tion of service. 

. The appellant who was in the temporary service of the Union of India was given 
a memorandum by which he was called upon to explain certain irregularities and 
‘was also asked to submit his explanation and to state why disciplinary action should 
not be taken against him. Thereafter some enquiries were made but the matter was 
not pursued further, The appellant was however transferred to another place and 
after he had worked there for over six months his services were terminated under 
rule 5 of the Central Civil Services (Temporary Service) Rules, 1949, on the ground 
that his work and conduct were found unsatisfactory. On the question whether the 
appellant was entitled to the protection of art. 311(2) of the Constitution of India:— 

Held, that the order by which the appellant’s services were terminated under r. 5 
was not an order inflicting the punishment of dismissal or removal to which art. 311(2) 
applied, 

that the order was justified under r. 5, and 

that the appellant was not entitled to the protection of art. 311(2). 

Madan Gopal v. State of Punjab,‘ distinguished. 
State of Bihar v. Gopi Kishore, explained. 

The State of Orissa v. Ram Narayan Daf C. A. No. 718 of 1962, Parshotam. 
Lal Dhingra v. The Union of Mdia’ and Shyam Lal v. The State of Uttar Pradesh 
and The Union. of India,’ referred to, . 

Courts are not to go by the particular name given by a party to a certain pro- 
ceeding but are concerned with the spirit and substance of it in the light of what 
preceded and succeeded it. 


Ture facts appear in the judgment. 


R.K. Garg, 8.C. Agarwala, D.P. Singh and M.K. Ramamurthi, for the 
appellant. 

8. V. Gupte, Additional Solicitor General of India, with V. D. Mahajan and 
R.N. Sachthey, for the respondent. 


4 [1963] ALR. 8.0. 581. 7 poss] S.0.R. 828. 
5 Figa0 ALR. 8.0. 689. 3 [1955]. 1 S.0.R. 26. 
6 Foen 1 S.0.R. 608. 
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Waxonoo J. This is an appeal against the judgment and decree of the 
Bombay High Court on a certificate granted by that Court. The appellant 
was in the service of tbe Union of India. He was appointed on June 11, 1949, 
as an officiating Assistant Director Grade II in the office of the Textile Com- 
missioner, Bombay, and was working as such till September 15, 1954. The 
appointment was temporary and his services were liable to be terminated on 
one month’s notice on either side. He was posted after the date of his appoint- 
ment in the Textile Commissioner’s office at Ahmedabad and continued to work 
there till February, 1954. He was transferred to Bombay in February, 1954 
and was informed in August, 1954 that his services would be terminated from 
September 15, 1954. No cause was assigned for the termination of his services 
and no opportunity was given to him of showing cause against the action taken 
against him. He, therefore, brought a suit in the City Civil Court at Bombay, 
and his contention was that his services had been terminated unjustifiably and 
maliciously as the Regional Director of Production in the Textile Commis- 
sioner’s office at Ahmedabad was against him. Because of this on December 
29, 1953, the appellant was called upon to explain certain irregularities and 
was also asked to submit his explanation and to state why disciplinary action 
should not be taken against him. The appellant went on to state in the plaint 
that certain enquiries were held against him behind his back but the matter 
was not pursued and he was transferred to Bombay in February 1954.. While 
he was at Bombay he received the notice terminating his services. He claim- 
ed that he was a quasi permanent employee under the Central Civil Services 
(Temporary Service) Rules, 1949, (hereinafter referred to as the Rules) and 
no action under r. 5 of the Rules could be taken against him. He was further 
entitled to the protection of art. 311 of the Constitution and as his services 
were terminated without complying with that provision the order was bad and 
liable to be set aside. It was further contended that if r. 5 applied to him, it 
was bad inasmuch as it was hit by art. 16 of the Constitution and in any case 
the order passed against him was bad as it was discriminatory. The appellant, 
therefore, prayed that the order of August 13, 1954, by which his services were 
terminated be declared illegal and inoperative and he be declared a quasi per- 
manent employee and reinstated in service. There was also a claim for arrears 
of salary and costs of the syit and such other consequential reliefs as the Court 
might deem fit to give. : 

The suit was opposed by the Union of India and its main defence was that 
the appellant was not a quasi permanent employee and that r. 5 of the Rules 
applied. to him and that action was properly taken under that rule when ter- 
minating the appellant’s services by order dated August 13, 1954. It was also 
contended that r. 5 was perfectly valid and that there was no diserimination 
practised against the appellant when his services were terminated. It was 
admitted that the memo. dated December 29, 1953, was issued to the appellant 
and he was directed to submit his explanation in respect of the irregularities 
mentioned ‘therein to the Under Secretary, Government of India, New Delhi, 
and to state why disciplinary action should not be taken against him. It was 
also admitted that from December, 1953, onwards :some departmental inquiry 
was conducted against the appellant but it was averred that the said depart- 
mental inquiry was not pursued as the evidence against him was not considered 
to be conclusive. But as the appellant’s work was not found satisfactory, he 
was transferred to Bombay in February, 1954 to give him a chance of im- 
provement, As his work and conduct were ultimately found to be unsatis- 
factory, his employment was terminated under r. 5 of the Rules as he was a 
temporary employee. 

On these pleadings three main questions arose for decision before the trial 
Court; namely, (i) whether the appellant was a quasi permanent employee and 
r. 5 of the Rules did not apply to him; (ii) whether r. 5 was invalid as it was 
hit by art. 16 of the Constitution and in any case whether the action taken 
against the appellant was discriminatory, and, therefore, hit by art. 16 of the 
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Constitution, and (iii) even if the appellant was a temporary government 
servant, whether he was entitled to the protection of art. 311(2) of the Con- 
stitution in the circumstances of this case. The trial Court held on all these 
points against the appellant and dismissed the suit. The appellant then went 
in appeal to the High Court. The High Court agreed with the trial Court 
and dismissed the appeal. The appellant then applied for a certificate to 
appeal to this Court, which was granted; and that is how the matter has come 
up before us.f 

The first question that falls for consideration is whether the appellant was 
a quasi permanent employee and r. 5 did not apply to him. If the appellant 
is held to be a quasi permanent employee, he will be entitled to the protection 
of art. 311(2) and as admittedly the provisions of art. 311(2) were not. 
complied with in the present case, his suit would have to be decreed and no 
further question would arise for decision. Rule 3 of the Rules, which falls for 
consideration in this connection, is as follows :— 

“A Government servant shall be deemed to be in quasi-permanent service:— 

(i) if he has been in continuous Government service for more than three years; 

(ii) if the appointing authority, being satisfied as to his suitability in respect of 
age, qualifications, work and character, for employment in a quasi-permanent capacity 
has issued a declaration to that effect, in accordance with such instructions as the 
Governor-General may issue from time to time.” 

The contention on behalf of the appellant is that as there is no conjunction 
‘tand’’ between the two sub-clauses of r. 3, a Government servant must be 
deemed to be quasi-permanent if he complies with either of the two sub- 
clauses. It is urged that a temporary government servant will become quasi- 
permanent if he has been in continuous government service for more than three 
years or if a declaration is made in his favour as required by sub-cl. (ii). The 
appellant thus reads the word ‘‘or’’ between the two sub-clauses. On the other 
hand, the respondent contends that looking at the scheme of the Rules the 
word ‘‘and’’ should be implied between the two sub-clauses and that both the 
clauses must be fulfilled before a Government servant can be deemed to.be in 
quasi-permanent service. 

In this connection our attention was drawn to two cases of this Court in 
which this rule was mentioned. In Parshotam Lal Dhingra v. The Union of 
India,’ this ‘Court, when referring to r. 3 at p. 858, used the conjunction ‘‘or’’. bet- 
ween the two sub-clauses. Learned counsel for ‘the appellant relies on this to 
show that we should read the word ‘‘or’’ between the two sub-clauses. We are, 
however, of opinion that this Court was not specifically dealing with the inter- 
pretation of r. 3 in that case and what has been said there about r. 3 was 
merely for purposes of illustration. The other case of this Court to which re- 
ference has been made is K. S. Srinivasan v. Union of India.2 There while 
quoting r. 3 at p. 1307, this Court used the word “‘and’’ between the two sub- 
clauses. That is probably due to the fact that the brochure on ‘‘Central Civil 
Services (Temporary Services) Rules 1949’’ printed by the General Manager, 
Government of India Press, New Delhi, 1959, contains the word ‘‘and’’ be- 
tween the two sub-clauses in r. 3. That also in our opinion is not conclusive 
in favour of the respondent, because it is not disputed before us that in the 
Government gazette where the Rules were first published, neither the word 
“and” nor the word ‘‘or’’ appears between the two sub-clauses of r. 3.' This 
aspect of the matter was considered by the Bombay High Court in B. M. Pandit 
v. Union of India® where the learned Judges pointed out at p. 583 that they 
found from the copy of the gazette of the Government of India in which these 
Rules were first published that neither the word ‘‘and’’ nor the word ‘‘or’’ 
appeared between the two sub-clauses and this position is accepted on behalf 
of the respondent before us. The question, therefore, arises whether we have 


1 [1958] 8.C.R. 828. 3 (1960) 68 Bom. L.R. 581, s.o. [1962] 
2 [1068] S.C.R. 1295. ALR. Bom. 45. 
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to read the two sub-clauses conjunctively or disjunctively. We may add that. 
the Bombay High Court in the case mentioned above read the two clauses con- 
junctively and we are of opinion that that view is correct. 

The object of these obviously was to provide for some security of tenure for 
a large number of temporary government servants who had to be employed in 
view of World War II and also to provide for former employees of the Govern- 
ments of Sind, and North West Frontier Province and Baluchistan who had 
come to India on account of the Partition. This protection was afforded to 
temporary government servants and the government servants of the other type 
by the device of creating quasi-permanent service. Rule 3 provided in what 
circumstances a government servant shall be deemed to be quasi-permanent. 
Quasi-permanent service is defined in r. 2(2) as meaning ‘‘temporary service 
commencing from the date on which a declaration issued under r. 3 takes effect 
and consists of periods of duty and leave (other than extraordinary leave) 
after that date”. Rule 3, therefore, must be read with r. 2(b) which defines 
‘‘quasi-permanent service’. Under r. 2(b) quasi-permanent service begins 
from the date on which a declaration is issued under r. 3. It follows, there- 
fore, that before a government servant can be deemed to be in quasi-perma- 
nent service a declaration must be issued under the second sub-clause of r. 3, 
for that is the sine qua non for the commencement of quasi-permanent service. 
Without such a declaration quasi-permanent service cannot begin. If, there- 
fore, the appellant’s contention were to be accepted and a temporary govern- 
ment servant can be deemed to be in quasi-permanent service, if only the first 
sub-glause has been fulfilled, viz., that he has been in continuous government 
service for more than three years, there will be complete irreconcilability be- 
tween r. 2(b) and the first clause of r. 3. Therefore, reading these two rules 
together the conclusion is inevitable that we must read the two sub-clauses con- 
junctively and hold that both conditions must be fulfilled before a Government 
servant can be deemed to be in quasi-permanent service, namely, (i) that he 
has ‘been in continuous government service for more than three years, and 
(ii) that the appointing authority after satisfying itself as to suitability in 
various respects for employment in quasi-permanent capacity has issued a de- 
claration to that effect. It is, however, urged that the definitions in r. 2 have 
to be read subject to there being nothing repugnant in the subject or context 
and it is contended that in the context of r. 3 the two sub-clauses must be read 
disjunctively. We are of opinion that there is no force in this argument, and 
as a matter of fact the context of r. 3-itself requires that that rule must be 
read in harmony with the definition of ‘‘quasi-permanent service” in r. 2(b), 
for it could not possibly be the intention of the rule making authority to create 
disharmony between the definition in r. 2(b) and the provision in r. 3. The 
contention on behalf of the appellants that the two sub-clauses are independent 
and have to be read disjunctively must be rejected and it must be held that both 
the conditions in r. 3 must be satisfied before a government servant can be 
deemed to be in quasi-permanent service. 

This will, in our opinion, also be clear from the scheme of the Rules follow- 
ing r. 3. Rule 4 provides that ‘‘a declaration issued under r. 3 shall specify 
the particular post or the particular grade of posts within a cadre, in respect 
of which it is issued, and the date from which it takes effect’. This rule is 
clearly meant- to apply to all quasi-permanent employees and shows that no 
government servant can be deemed to be in quasi-permanent service until a de- 
claration has been issued. Rule 6 provides that ‘‘the service of a Government 
servant in quasi-permanent service shall be liable to termination in the same 
circumstances and in the same manner as a government servant in permanent 
service’’. Now under the definition of r. 2(b), quasi-permanent service begins 
with a declaration issued under sub-cl. (ii) of r. 3. Therefore, the protection 
of r. 6 can only be given to a quasi-permanent employee after a declaration has 
been made. This again shows that a declaration is necessary before a Govern- 
ment servant can claim to. be in quasi-permanent service. Rule 7 provides 
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that a government servant in respect of whom the declaration has been issued 
under r. 3, shall be eligible for permanent appointment on the occurrence of a 
vacancy in the specified posts which may be reserved for being filled from 
among persons in quasi-permanent service. This again shows that a quasi- 
permanent employee can become eligible for permanent appointment only when 
a declaration has been issued under r., 3. Again r. 8 provides that a govern- 
ment servant in quasi-permanent service shall as from the date on which his 
service is declared to be quasi-permanent be entitled to the same conditions of 
service in respect of leave, allowances and disciplinary matters as a govern- 
ment servant in permanent service holding the specified post. Here again the 
benefit of r. 8 can only be availed of by a quasi-permanent government servant 
in whose favour a declaration has been made. Then r. 9 provides that a govern- 
ment servant in quasi-permanent service shall be eligible for a gratuity under 
certain circumstances. This gratuity will be at the rate of half a month’s pay 
for each completed year of quasi-permanent service such gratuity being pay- 
able on the basis of the pay admissible to such government servant in respect 
of the specified post on the last day on his service. This again contemplates 
a declaration before the benefit of r. 9 can be claimed by a quasi-permanent 
employee. Rule 10 provides that where a government servant in quasi-perma- 
nent service is appointed substantively to a permanent pensionable post, the 
entire period of quasi-permanent service rendered by him shall be deemed to 
be qualifying service for the grant of gratuity and pension. Now under r 2(b) 
quasi-permanent service only commences after the declaration and, therefore, 
unless a declaration is made, the benefit of r. 10 cannot be taken by a quasi- 
permanent employee. The scheme of the Rules, therefore, clearly shows that 
a declaration under r. 3 is necessary before a temporary government servant 
can claim to be a quasi-permanent employee. Otherwise if the two sub-clauses 
of r. 8 were to be read disjunctively the result would be that a person may be- 
come a quasi-permanent employee under sub-cl. (7) but will get none of the 
advantages mentioned above. We are, therefore, satisfied that the scheme of 
the Rules and the harmony that is essential between r. 2(b) defining ‘‘quasi- 
permanent service’? and r. 3 laying down how a government servant can be 
deemed to be in quasi-permanent service require that the two sub-clauses should 
be read conjunctively and that two conditions are necessary before a govern- 
ment servant can be deemed to be in quasi-permanent service, namely, (1) con- 
tinuous service for more than three years, and (ii) declaration as required by 
sub-cl. (ii) of r. 3. It is not in dispute that though the appellant had been in 
service for more than three years by 1954, no declaration as required by sub- 
cl. (i) of r. 3 has ever been made in his case. He cannot, therefore, claim to 
be in quasi-permanent service. It follows, therefore, that he cannot claim the 
benefit of r. 6, which lays down that the services of a government servant in 
quasi- -permanent service shall be liable to termination in the same circum- 
stances and in the same manner as government servants in permanent service. 
If he could claim the benefit of r. 6, he would have been certainly entitled to 
the protection of art. 311. As he is not entitled to the benefit of r. 6, he cannot 
claim the benefit of art. 311(2) on the ground that he must be deemed to be in 
quasi-permanent service. 

The appellant, therefore, must be held to be still in temporary service when 
his services were dispensed with in August, 1954. The rule that applies to a 
temporary government servant is r. 5 which lays down that— 

“(a) the service of a temporary Government servant who is not in quasi-perma-~ 
nent service shall be liable to termination at any time by notice in writing given either 
by the Government servant to the appointing authority or by the appointing authority 
to the Government servant. ' 

(b) The period of such notice shall be one month, unless otherwise agreed to by 
the Government and by the Government servant: 

Provided that the service of any such Government servant may be terminated 
forthwith by payment to him of a sum equivalent to the amount of his pay plus allow- 
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ances, at the same rates at which he was drawing them, immediately before the termi- 
nation of his services, for the period of the notice or, as the case may be, for the period 
by which such notice falls short of one month or any agreed longer period.” 

In short r. 5 gives power to the Government to terminate the services of the 
temporary government servant by giving him one month’s notice or on payment 
of one month’s pay in lieu of notice or such shorter or longer notice or payment 
in lieu thereof as may be agreed to between the Government and the employee 
concerned. This rule is being attacked on the ground that it is hit by art. 16, 
which provides that ‘‘there shall be equality of opportunity for all citizens in 
matters relating to employment or appointment to any office under the State’’. 
We have not been able to understand how this rule can possibly be hit by 
art. 16, which provides for equality of opportunity. These Rules show that 
there are two classes of employees namely, (i) permanent employees, and 
(ii) temporary employees; the latter being divided into two sub-clauses (a) 
quasi-permanent, and (b) temporary. It is well recognised that the Govern- 
ment may have to employ temporary servants to satisfy the needs of a parti- 
cular contingency and such employment would be perfectly legitimate. There 
can also be no doubt, if such a class of temporary servants could be recruited, 
that there would be nothing discriminatory or violative of equal opportunity 
if the conditions of service of such servants are different in some respects from 
those of permanent employees. Further we see no denial of equal opportunity 
if out of the class of temporary employees some are made quasi-permanent 
depending on length of service and their suitability in all othey respects for 
permanent employment eventually and thus assimilated to permanent em- 
ploye¢es. It has been urged on behalf of the respondent that art. 16 in any 
case will not apply to matters relating to termination of service. We do not 
think it necessary for present purposes to decide whether art. 16 would apply 
to rules relating to termination of service. We shall assume for the purposes 
of this appeal that art. 16 will apply even in the case of rules relating to termi- 
nation of service. But we fail to see how the rule which applies to one class 
of government servants in the matter of termination but does not apply to the 
other two classes can be said to violate equality of opportunity provided in 
art. 16. The classification of government servants into these classes is reason- 
able and differences in the matter of termination of service between these classes 
cannot be said to be discriminatory in the circumstances. In particular the 
very fact that the service of a government servant is purely temporary makes 
him a class apart from those in permanent service and such government servant 
cannot necessarily claim all the advantages which a permanent servant has in 
the matter of security of service. We are, therefore, of opinion that consider- 
ing the nature of the employment of a temporary government servant, a provi- 
sion like that in r. 5 in respect of termination of service is a reasonable provi- 
sion which cannot be said to deny equality of opportunity provided in art. 16. 
The attack, therefore, on r. 5 on the ground that it is hit by art. 16 of the Con- 
stitution must fail. 

It is next urged that even if r. 5 is good, the order by which the appellant’s 
services were dispensed with was bad, because it was discriminatory. In this 
connettion reference was made in the plaint to a number of Assistant Directors 
whose services were not dispensed with even though they were junior to the 
appellant and ‘did not have as good qualifications as he had. We are of 
opinion that there is no force in this contention. This is not a case where 
services of a temporary employee are being retrenched because of the abolition 
of a post. In such a case a question may arise as to who should be retrenched 
when one out of several posts is being retrenched in an office. In those cireum- 
stances, qualifications and length of service of those holding similar temporary 
posts may be relevant in considering whether the retrenchment of a particular 
employee was as a result of discrimination. The present, however, is a case 
where the appellant’s services were terminated because his work was found to 
be unsatisfactory. We shall deal with the question whether termination in 
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this case is liable to be set aside on the ground that art. 811(2) was not com- 
plied with later; but where termination of the service of a temporary govern- 
ment servant takes place on the ground that his conduct is not satisfactory there 
can, in our opinion, be no question of any discrimination. It would be absurd 
to say that if the service of one temporary servant is terminated on the ground 
of unsatisfactory conduct the services of all similar employees must also be 
terminated along with him, irrespective of what their conduct is. Therefore, 
even though some of those mentioned in the plaint by the appellant were 
junior to him and did not have as good qualifications as he had and were re- 
tained in service, it does not follow that the action taken against the appellant 
terminating his services was discriminatory for that action was teken on the 
basis of his unsatisfactory conduct. A question of discrimination may arise in 
a case of retrenchment on account of abolition of one of several temporary 
posts of the same kind in one office but can in our opinion never arise in the 
case of dispensing with the services of a particular temporary employee on 
account of his conduct being unsatisfactory. We, therefore, reject the conten- 
tion that the appellant was denied the protection of art. 16 and was treated in 
a discriminatory manner. 

‘We now come to the last question whether the appellant was entitled to the 
protection of art. 311(2) of the Constitution, even though he was a temporary 
government servant. It is well settled that temporary servants are also 
entitled to the protection of art. 311(2) in the same manner as permanent 
government servants, if the government takes action against them by meeting 
out one of the three punishments i. dismissal, removal or reduction in rank: 
(see Parshotam Lal Dhingra v. The Union of India). But this protection is 
only available where discharge, removal or reduction in rank is sought to be 
inflicted by way of punishment and not otherwise. It is also not disputed that 
the mere use of expressions like ‘‘terminate’’ or ‘‘discharge’’ is not conclusive 
and in spite of the use of such innocuous expressions, the Court has to apply 
the two tests mentioned in Parshotam Lal Dhingra’s ease, namely—(1) whe- 
ther the servant had a right to the post or the rank or (2) whether he has been 
visited with evil consequences; and if either of the tests is satisfied, it must be 
held that the servant had been punished. Further even though misconduct, 
negligence, inefficiency or other disqualification may be the motive or the in- 
ducing factor which influences the Government to take action.under the terms 
of the contract of employment or the specific service rule, nevertheless, if a 
right exists, under the contract or the rules, to terminate the service the motive 
operating on the mind of the Government is wholly irrelevant. It is on these 
principles which have been laid down in Parshotam Lal Dhingra’s case that 
we have to decide whether the appellant was entitled to the protection of 
art, 311(2) in this case. 

Before, however, we consider the facts of this case, we should like to make 
certain general observations in connection with disciplinary proceedings taken 
against public servants. It is well known that government does not terminate 
the services of a public servant, be he even a temporary servant, without reason; 
nor is it usual for government to reduce a public servant in rank without reason 
even though he may be holding the higher rank only temporarily. One reason 
for terminating the services of a temporary servant may be that the post that 
he is holding comes to an end. In that case there is nothing further to be 
said and his services terminate when the post comes to an end. Similarly, a 
government servatit temporarily officiating in a higher rank may have to be 
reverted to his substantive past where the incumbent of the higher post comes 
back to duty or where the higher post created for a temporary period comes 
to an end. But besides the above, the government may find it necessary to ter- 
minate the services of a temporary servant if it is not satisfied with his con- 
duct or his suitability for the job and/or his work. The same may apply to 
the reversion of a public servant from a higher post to a lower post where the 
post is held as a temporary measure. This dissatisfaction with the work and/or 
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conduct of a temporary servant may arise on complaint against him.’ In such 
eases two courses are open to government. It may decide to dispense with the 
services of the servant or revert him to substantive post without any action 
being taken to punish him for his bad work and/or conduct. Or the govern- 
ment may decide to punish such a servant for his bad work or misconduct, in 
which case even though the servant may be temporary he will have the pro- 
tection of art. 311(2). But even where it ‘is intended to take action by way 
of punishment what usually happens is that something in the nature of what 
may be called a preliminary enquiry is first held in connection with the alleged 
misconduct or unsatisfactory work. In this preliminary enquiry the explana- 
tion of the government servant may be taken and documentary and even oral 
evidence may be considered. It is usual when such a preliminary enquiry 
makes out a prima facte case against the servant concerned that charges are 
then framed against him and he is asked to show cause why disciplinary action 
be not taken against him. An enquiry officer (who may be himself in the case 
where the appointing authority is other than the Government) is appointed 
who holds enquiry into the charges communicated to the servant concerned 
after taking his explanation and this enquiry is held in accordance with the 
principles of natural justice. This is what is known as a formal: departmental 
enquiry into the conduct of a public servant. In this enquiry evidence both 
documentary and oral may be led against the public servant concerned and he 
has a right to cross-examine the witnesses tendered against him. He has also 
the right to give documentary and oral evidence in his defence, if he thinks 
necessary to do so. After the enquiry is over, the enquiry officer makes a re- 
port tô the Government or the authority having power to take action against 
the servant concerned. The government or the authority makes up its mind 
on the enquiry report as to whether the charges have been proved or not 
and if it holds that some or all the charges have been proved, it deter- 
mines tentatively the punishment to be inflicted on the public servant con- 
cerned. It then communicates a copy of the enquiry officer’s report and its 
own conclusion thereon and asks him to show cause why the tentative punish- 
ment decided upon be not inflicted upon him. This procedure is required by 
art. 311(2) of the Constitution in the case of the three major punishments, i.e., 
dismissal, or removal or reduction in rank. The servant concerned has then 
an opportunity of showing cause by making a representation that the conclu- 
sions arrived at at the departmental enquiry are incorrect and in any case the 
punishment proposed to be inflicted is too harsh. 

Generally, therefore, a preliminary enquiry is usually held to determine 
whether a prima facie case for a formal departmental enquiry is made out, 
and it is very necessary that the two should not be confused. Even where gov- 
ernment does not intend to take action by way of punishment against a tem- 
porary servant on a report of bad work or misconduct a preliminary enquiry is 
usually held to satisfy government that there is reason to dispense with the 
services of a temporary employee or to revert him to his substantive post, for 
as we have said already government does not usually take action of this kind 
without any reason. Therefore, wlien a preliminary enquiry of this nature is 
held in“the case of a temporary employee or a government servant holding a 
higher rank temporarily it must not be confused with the regular departmental 
enquiry (which usually follows such a preliminary enquiry) when the govern- 
ment decides to frame charges and get a departmental enquiry made in order 
that one of the three major punishments already indicated may be inflicted on 
the government servant. Therefore, so far as the preliminary enquiry is con- 
cerned there is no question of its being governed by art. 311(2) for that 
enquiry is really for the satisfaction of government to decide whether punitive 
action should be taken or action should be taken under the contract or the rules 
in the case of a temporary government servant or a servant holding higher rank 
temporarily to which he has tio right. In short a preliminary enquiry is for 
the purpose of coliection of facts in regard to the conduct and work of a govern- 
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ment servant in which he may or may not be associated so that the authority 
concerned may decide whether or not to subject the servant concerned to the 
enquiry necessary under art. 311 for inflicting one of the three major punisk- 
ments mentioned therein. Such a preliminary enquiry may even be held eg- 
parte, for it is merely for the satisfaction of government, though usually for 
the sake of fairness, explanation is taken from the servant concerned even at 
such an enquiry. But at that stage he has no right to be heard for the enquiry 
is merely for the satisfaction of the government and it is only when the govern- 
ment decides to hold a regular departmental enquiry for the purposes of in- 
flicting one of the three major punishments that the government servant gets 
the protection of art. 311 and all the rights that that protection implies as 
already indicated above. There must, therefore, be no confusion between the 
two enquiries and it is only when the government proceeds to hold a depart- 
mental enquiry for the purpose of inflicting on the government servant one of 
the three major punishments indicated in art. 311 that the government servant 
is entitled to the protection of that article. That is why this Court emphasised 
in Parshotam Lal Dhingra’s case and in Shyam Lal v. The State of Uttar 
Pradesh and The Union of Indiat that the motive or the inducing factor which 
influences the government to take action under the terms of the contract of 
employment or “the specific service rule is irrelevant. 

In Shyam Lal’s case what happened was that the government servant con- 
cerned was called upon to explain certain matters which cast an imputation 
upon him; but later it was made prefectly clear to him by the government that 
it was not holding any formal departmental enquiry against him with a view to 
inflicting any of the three major punishments, although the governmént de- 
sired to give him an opportunity to show cause why he should not be compul- 
sorily retired, and after considering his explanation he was compulsorily re- 
tired, under the relevant service rule. It was held in that case that this did 
not amount to punishment within the meaning of art. 311(2), even though 
there was some imputation at an earlier stage and even though the servant con- 
cerned was asked to explain why he should not be compulsorily retired. As 
we have said already it is not usual for government to take action against a 
public servant without rhyme or reason and that is why in the case of tempo- 
rary servants or servants holding higher ranks to which they have no right, 
some kind of preliminary enquiry is usually held before the government de- 
cides to dispense with their service or revert them to their substantive posts. 
The mere fact that some kind of preliminary enquiry is held against a tem- 
porary servant and following that enquiry the services are dispensed with in 
accordance with the contract or the specifie service rule (eg. r. 5 in this 
case) would not mean that the termination of service amounted to infliction 
of punishment of dismissal or removal within the meaning of art. 311(2). 
Whether such termination would amount to dismissal or removal within the 
meaning of art. 311(2) would depend upon facts of each case and the action 
taken by government which finally leads to the termination of service. 

Let us now turn to the facts of this case. On December 29, 1953, a memo- 
randum was given to the appellant under the signature of the Under Secretary 
to the Government of India. By that memorandum he was informed about 
four matters and his explanation was called in that connection. The first 
matter referred to his punctuality in attending office and his absenting himself 
from duty without prior intimation and instances in that respect were bronght 
to his notice. The second matter was with respect to irregular claims for 
mileage allowance in respect of his visits to mills some of which were never 
made. Instances of these were also brought to his notice. The third matter 
related to a certain visit to a certain mill on a certain date which was never 
undertaken. The fourth matter was general relating to his work and conduct 
being not satisfactory and his not attaching due importance to the performance 
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of his duties in accordance with the instructions of the Regional Director. He 
was required to submit his explanation by January 6, 1954, and also asked to 
state why disciplinary action should not be taken against him. 

The contention on behalf of the appellant is that this memorandum really 
umounted to a charge-sheet against the appellant and he was asked to give an 
explanation thereto and also to state why disciplinary action should not be 
taken against him. Stress is laid on the last sentence of the memorandum 
where the appellant was asked why disciplinary action should not be taken 
against him. It may be conceded that the way in which the memorandum was 
drafted and the fact that in the last -sentence he was asked to state why dis- 
ciplinary action should not be taken against him might give an impression that 
the intention was to hold a formal departmental enquiry against him with a 
view to punishing him. But though this may appear to be so, what is im- 
portant to see is what actually happened after this memorandum, for the Courts 
are not to go by the particular name given by a party to a certain proceeding 
but are concerned with the spirit and substance of it in the light of what pre- 
ceded and succeeded it. It is true that in the written statement of the respon- 
dent it is stated that from December, 1953 onwards a departmental enquiry 
was being conducted against the appellant, though the written statement went 
on to say that that departmental enquiry was not pursued as the evidence was 
not considered to be conclusive. In actual fact, however, it is not even the case 
of the appellant that any enquiry officer was appointed to hold what we have 
called a formal departmental enquiry in which evidence was tendered from 
both sides in the presence of the appellant. This is clear from para. 8 of the 
plaiat in which it is said that some enquiries appeared to have been held after 
the memorandum of December, 1953, but were not pursued further. It is, how- 
ever, clear that no formal departmental enquiry as contemplated under art. 
811(2) read with the relevant Central Services Rules was ever held after the 
notice of December 29, 1953, as otherwise the appellant would have taken part 
in such an enquiry and would have been entitled to cross-examine witnesses 
produced against him and would also have been entitled to lead evidence. It 
seems, therefore, clear that though this memorandum was issued and the appel- 
lant was asked therein to state why disciplinary action should not be taken 
against him, no departmental enquiry followed that memorandum and the 
matter was dropped. That is-further borne out by the fact that the appellant 
was transferred from Ahmedabad to Bombay in February, 1954, which would 
be most unlikely if a departmental enquiry was going on against him in 
Ahmedabad. The respondent’s case in this connection is that it gave up the 
departmental enquiry even though it was contemplated and transferred the 
appellant to Bombay in order to give him a chance of improvement. The ap- 
pellant worked in Bombay for over six months and thereafter the Govern- 
ment finally decided to terminate his services under r. 5 as his work and con- 
duct were found unsatisfactory even after his transfer to Bombay. On these 
facts there can, in our opinion, be no doubt that even if a departmental enquiry 
was contemplated in December, 1958, it was not pursued and no punitive action 
was taken against him on the basis of the memorandum issued to him on 
December 29, 1953; what appears to have happened is that after the appellant 
was transferred to Bombay where he worked for six months more, the Govern- 
ment came to the conclusion that his work and conduct were not satisfactory 
and, therefore, decided to terminate his services underr. 5. We cannot accept the 
proposition that once Government issues a memorandum like that issued in this 
case on December 29, 1953, but later decides not to hold a departmental enquiry 
for taking punitive action, it can never thereafter proceed to take action against 
a temporary government servant in the terms of r. 5, even though it is satis- 
fied otherwise that his conduct and work are unsatisfactory. The circum- 
stances in this case are, in our opinion, very similar to the facts in Shyam Lal’s 
case, the difference being that in that case he was compulsorily retired and in 
this case the appellant’s services have been terminated. In Shyam Lal’s case 
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also at one stage, the Government made imputation against his conduct but 
later withdrew them avid did not follow up the matter by holding a depart- 
mental enquiry. This is exactly what happened in the present case and it was 
more than six months after that the appellant who had in the meantime been 
transferred to Bombay was discharged in the terms of r. 5 because his work 
and conduct were found unsatisfactory. The order terminating his services 
makes no imputation whatsoever against him and in the circumstances itt can- 
not be said that the termination of his service is visited with any evil conse- 
quences as explained in Parshotam Lal Dhingra’s case. We are, therefore, of 
opinion that on the facts of this case art. 311(2) has no application and the | 
appellant was not entitled to the protection of that article before his services 
were terminated under r. 5, for the termination of service here does not amount 
to infliction of the penalty of dismissal or removal. 


It remains now to consider certain cases on which reliance was placed on 
either side. Strong reliance has been placed on behalf of the appellant on 
Madan Gopal v. State of Punjab In that case Madan Gopal was a tempo- 
rary government servant. A charge-sheet was served on him on February 5, 
1955, and he was charged with having taken bribes in two cases. He was also 
asked to explain why disciplinary action should not be taken against him. He 
was further asked to state if he wanted to be heard in person and also to put 
forth any defence. It will be clear that charges were served upon Madan 
Gopal in that case while in the present case no charges were ever served on 
the appellant and the communication of December 29, 1958, was headed as a 
memorandum. Further the charge-sheet in Madan Gopal’s case besides asking 
him to state why disciplinary action should not be taken against him also asked 
him to state in his reply if he wanted to be heard in person and wanted to put 
forward any defence, which clearly showed that a departmental enquiry was 
going to be held particularly when the charges were given by the Settlement 
Officer who had apparently been appointed the enquiry officer for the purpose. 
Further in Madan Gopal’s case an enquiry was held and a report was sub- 
mitted by the enquiry officer to the Deputy Commissioner. The enquiry officer 
found Madan Gopal guilty of the charges and recommended that he should be 
removed from service immediately. On the basis of this report an order was. 
passed by the Deputy Commissioner which stated in so many words that it had 
been established that bribes had been taken by Madan Gopal and that he 
accepted the report of the Settlement Officer. The Deputy Commissioner then 
went on to order that the services of Madan Gopal were terminated on pay- 
ment of one month’s pay in lieu of notice. Obviously in that case a depart- 
mental enquiry was held by the enquiry officer, a report was made to the 
Deputy Commissioner who was apparently the authority to dismiss or remove 
Madan Gopal and he passed the order terminating his services on the basis of 
the report, though he did not use the word ‘‘dismiss’’ or ‘‘remove’’ in his 
order. In those circumstances this Court held in conformity with what had 
been said in Parshotam Lal Dhingra’s case that-the mere use of the word ‘‘ter- 
mination’’ would not conclude the matter and as the facts showed as they did 
not in Madan Gopal’s case that the order was one of dismissal or removal and 
was passed as a punishment after inquiry, art. 311(2) should have been com- 
plied with. The facts of that case, in our opinion, are very different from the 
facts in the present case. As we have already pointed out no departmental 
enquiry was really held after the memorandum of December 29, 1953, in this 
case and no enquiry officer was appointed and no report was made by any 
enquiry officer. Whatever might have been the intention behind the memo- 
randum dated December 29, 1953, the matter was not pursued and the depart- 
mental enquiry if it was ever intended to be held was dropped. The appellant 
thereafter was transferred to Bombay to give him chance of improvement and 
it was only six months later ‘when it was found that his work and conduct 


5 [1968] A.I.R. 8.C. 531. 


y 


1968.] CHAMPAKLAL Y. UNION OF INDIA (8.0.)—Wanchhoo J. 881 


were still unsatisfactory that government took action under r. 5 and dispensed 
with his services. On the facts of the present case, therefore, it cannot be said 
that the order of dispensing with the services of the appellant which was pass- 
ed in August, 1954, was an order punishing the appellant by imposing upon 
him the penalty of removal or dismissal. 

The next case is State of Bihar v. Gopi Kishore. That was a case of a pro- 
bationer and this Court laid down five propositions therein. It is the third 
proposition therein on which strong reliance has been placed on behalf of the 
appellant. It is in these terms (p. 691): 

“But, if instead of terminating such a person’s service without any enquiry, the 

employer chooses to hold an enquiry into his alleged misconduct, or inefficiency, or 
for some similar reason, the termination of service is by way of punishment, because 
it puts a stigma on his competence and thus affects his future career. In such a case, 
he is entitled to the protection of Art. 311(2) of the Constitution.” 
It is urged on behalf of the appellant that this proposition means that as soon 
as any kind of enquiry is held against a probationer—and the same it is said 
will apply to a temporary employee as the two stand more or less on the same 
footing—the protection of art. 311(2) would be available. We are of opinion 
that this is reading much more in the proposition than was ever intended by 
this Court. In that case the Government after some kind of enquiry said in 
the order terminating the services of the servant concerned that confidential 
enquiries showed that he had the reputation of being a corrupt officer and that 
theré was ample material to show that the report about his resorting to cor- 
rupt practices was justified. The order further said that his work was wholly 
unsatisfactory and in consideration of those matters, it was provisionally de- 
cided to terminate the probation and the government servant was asked to 
show cause why he should not be discharged. His explanation was then con- 
sidered and the Government finally decided to discharge him. The facts of 
that case as they appeared from the copy of the government decision showed 
that the government was actually proceeding on the basis that art. 311(2) was 
applicable in that, case and that is why some enquiries were held and a provi- 
sional conclusion to terminate the services of the officer concerned was arrived 
at and he was asked to show cause against that. In those circumstances this 
Court held that as government had purported to take action under art. 311, 
the action was bad as the protection envisaged by that article was not afforded 
to the servant concerned. The third proposition, therefore, in that case does 
not in our opinion lay down that as soon as any kind of enquiry is held into 
the conduct of a probationer or a temporary servant he is immediately entitled 
to the protection of art. 311. All that the third proposition lays down is that 
if the government chooses to hold an enquiry purporting to act under art. 311 
as was the case in that case, it must afford to the government servant the pro- 
tection which that article envisages. 

Gopi Ktshore’s case was considered by this Court in a later case 
in The State of Orissa v. Ram Narayan Das,’ which was also a case of a pro- 
bationer. In Ram Narayan Das’ case, the order was to the effect that the 
government servant was discharged from service for unsatisfactory work and 
conduet from the date on which the order was served on him. This Court in 
Ram Narayan Das’s case referred to the rules, which provided that 

“Where it is proposed to terminate the employment of a probationer, whether dur- 
ing or at the end of the period of probation, for any specific fault or on account of his 
unsuitability for the service, the probationer shall be apprised of the grounds of such 
proposal and given an opportunity to show cause against it, before orders are passed 
by the authority competent to terminate the employment” 
and pointed out that action in accordance with the rules would not be hit by 
art. 311. Gopi Kishore’s case was distinguished in that case and it was 
pointed out that the third proposition in Gopi Ktshore’s edse referred 
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to ‘‘an enquiry into allegations of misconduct or inefficiency with a view, if 
they were found established, to imposing punishment and not to an enquiry 
whether a probationer should be confirmed,’’ which means that where the Gov- 
ernment purports to hold an enquiry under art. 311 read with the Rules in 
order to punish an officer, it must afford him the protection provided therein. 
The third proposition, therefore, in Gopi Kishore’s case must be read 
in the context of that case and cannot apply to a case where the government 
holds what we have called a preliminary enquiry to find out whether a tem- 
porary servant should be discharged or not in accordance with his contract or 
a specific service rule in view of his conduct. The third proposition must be 
restricted only to those cases whether of temporary government servants or 
others, where government purports to act under art. 311(2) but ends up with 
a mere order of termination. In such a case the form of the order is immate- 
rial and the termination of service may amount to dismissal or removal. The 
same view has been taken in C.A No. 718 of 1962 decided on September 20, 1963. 
We are, therefore, of opinion that on the facts of this case it cannot be said 
that the order by which the appellant’s services were terminated under r. 5 
was an order inflicting the punishment of dismissal or removal to which art. 
311(2) applied. It was, in our opinion, an order which was justified under 
r. 5 of the Rules and the appellant was not entitled to the protection of art. 
311(2) in the circumstances. The appeal, therefore, fails and is hereby dis- 

missed. In the circumstances we pass no order as to costs. 
Appeal dismissed. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desai. 


HOTEL MAZDOOR SABHA v. N. J. ALVARES.* 


Bombay Shops and Establishments Act (Bom. LXXIX of 1948), Sec. 2(25)—Canteen run 
by employer for supply of meals or refreshments to his employees—Employer not 
carrying on in such canteen wholly or principally business of supplying meals or re- 
freshments—Whether provisions of Act applicable to canteen—Canteen run by college 
whether restaurant or eating house within Act— “A class of the public”, what is. 


Where an employer in a canteen run by him makes merely arrangements for sup- 
ply of meals or refreshments to its employees and does not carry on wholly or princi- 
pally the business of supply of meals or refreshments, the premises will not be “restau- 
rant or eating house” within the meaning of the definition of that phrase contained 
in s. 2(25) of the Bombay Shops and Establishments Act, 1948, and the provisions 
of the Act will not apply to such premises. 

Where institutions like a college run establishments for supply of meals or re- 
freshments not as a matter of business but only for the facilities of the students visit- 
ing the college, such establishments are not restaurants or eating houses within the 
meaning of the Act. 

For finding out whether a certain group of people can be described as “a class of 
the public” within the meaning of that expression in s. 2(25) of the Act, two ingre- 
dients must be considered: (1) The group of persons must possess certain degree of 
numerical importance and must be a substantial body of the public. The person 
constituting this body must have a common attribute or characteristic. “A class of 
the public” must be distinguished from a mere group of persons. (2) The group of 
persons claiming to be “a class of the public” must not for its classification as such 
depend on any relationship with a third party. 

Oppenheim v. Tobacco Securities Trust Co. Ld” and Emperor v. Narayan Vasudev 
Phadke,’ yeferred to. 


*Deotded, August 22, 1963. O.C.J. Miscel- “ 1 [1951] A.C. 297. 
laneous Petition No. 363 of 1962. Be ' 2 (1940) 42 Bom. L.R. 861. 
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Tur facts appear in the judgment. 


D. 8. Nargolkar, instructed by K. P. R. Menon, for the petitioners. 
C. J. Shah, instructed by A. M. Desat, for respondent No. 1. 
8. J. Sorabji, for respondent No. 2. 


K. K. Drsar J. In this petition under art. 226 of the Constitution, the peti- 
tioners have claimed directions against respondent No. 1, ‘‘Chief Inspector, 
Shops and Establishments’’, and the State Government to apply the provisions 
of the Bombay Shops and Establishments Act, 1948 (hereinafter referred to 
as ‘‘the Act”) to (i) Central Railway Staff Canteen, Victoria Terminus, 
Bombay-1, (ii) Bombay Police Canteen at Crawford Market (Police Head- 
quarters) and (iii) Government Law College Canteen, Churchgate, Bombay-1. 
The question has arisen in the following manner :— 

Petitioner No. 1 is a trade union registered under the Indian Trade Unions 

Act. It claims to have a large number of employee8 of hotels, residential 
hotels, restaurants or eating houses as its members and that its activities are to 
safeguard the interests of the employees in the hotel industry as such in general 
and particularly in the City of Bombay. Petitioner No. 2 is an employee in 
the Central Railway Staff Canteen, Victoria Terminus. In connection with the 
Bombay Police Canteen, petitioner No. 1 made a grievance that respondent No. 1 
was not implementing the provisions of the Act as regards the employees in 
that canteen. By a letter dated February 24, 1961, copy whereof is annexed 
as exh. A to the petition, respondent No. 1 informed petitioner No. 1 union 
that tHe canteen was meant only for the Police staff and was not for the public 
and that the provisions of the Act were not applicable to that canteen. In con- 
nection with the Government Law College Canteen, respondent No. 1 by his 
letter dated August 11, 1961, addressed to petitioner No. 1 union stated that 
the canteen was strictly open to the Law College students and its staff and 
not for the general public and was not governed by the provisions of the Act. 
Respondent No. 1 addressed a letter dated October 6, 1961, to the similar effect 
in connection with the Central Railway Staff Canteen at Victoria Terminus. 
Petitioner No. 1 union by its letter dated August 28, 1962, made its representa- 
tion to respondent No. 1 in connection with its submission that the provisions 
of the Act were applicable to staff canteens generally. As the Act was, in 
spite of the above demand, not applied to the staff canteens referred to above, 
this petition has been filed. ’ 
' The petitioners’ case is that having regard to the provisions of the Act and 
particularly sub-s. (25) of s. 2 of the Act, it is wrong for the respondents not 
to apply the provisions of the Act to staff canteens. It is incumbent on the 
respondents to apply the provisions of the Act to staff canteens. 

In connection with the above contention of the petitioners, it is necessary 
to refer to the scheme of the Act and the relevant provisions thereof. It 
appears from the preamble to the Act that the purpose of the Act is to enact 
law relating to the regulation of conditions of work and employment in public 
places like shops, commercial establishments, residential hotels, restaurants, 
eating houses, theatres and other places of public amusement or entertainment. 
These places are divided into several sub-headings as (1) ‘‘Shops and Com- 
mercial Establishments’, (2) “Residential Hotels, Restaurants and Hating 
Houses’? and (3) ‘‘Theatres or other places of Public Amusement or Bater- 
tainment’’. Sections 10 to 18 in Chapter III of the Act make provisions about 
opening and closing hours and daily and weekly hours of work, intervals for 
rest, holidays in a week and such matters as regards shops and commercial 
establishments. Sections 19 to 25 of the Act make similar provisions regard- 
ing residential hotels, restaurants and eating houses. Sections 26 to 31 of the 
Act make similar provisions relating to theatres or other places of public amuse- 
ment or entertainment. Sections 32 to 42A are general sections applicable to 
all kinds of places above-mentioned and provide for prohibition of employment 
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of children, working hours for young persons and women, leave, pay during 
leave, application of the Payment of Wages Act, cleanliness, ventilation, light- 
ing, precautions against fire, first aid, ete. . 

Mr. Nargolkar for the petitioners contends that the provisions in the Act 
are all for the benefit of the employees in the places referred to above as well 
as for the protection of visitors to these places. He, therefore, contends that 
the provisions of the Act should be construed so as to give them widest possible 
application in connection with the places referred to in the Act. In develop- 
ing his argument, he has mainly relied upon the definition of the phrase ‘‘restau- 
rant or eating house’’ as contained in sub-s. (25) of s. 2 of the Act. The sub- 
section runs as follows :— 

“Restaurant or eating house’ means any premises in which is carried on wholly or 
principally the business of the supply of meals or refreshments to the public or a class of the 
public for consumption on the premises;”. 

The petitioners’ contention is that the Bombay Police Canteen at Crawford 
Market, the Government Law College Canteen at Churchgate and the Central 
Railway Staff Canteen at Victoria Terminus are all restaurants or eating houses 
as mentioned in sub-s. (25) of s. 2 of the Act. The contention is that at these 
canteens business of supply of meals or refreshments is carried on. The supply 
is made for consumption on the premises. It is made to a class of the public; 
in other words, to the members of the Bombay Police at the Canteen at Craw- 
ford Market, to law students at the Government Law College Canteen and to 
the members of the Central Railway Staff at the Canteen at Victoria Terminus. 
Mr. Nargolkar has with some emphasis submitted that each group of persons 
who is supplied meals or refreshments at the above canteens is ‘‘a class of the 
public” within the meaning of the provisions in sub-s. (25) of s. 2 of the Act. 
In that connection, he has further submitted that there is nothing to show that 
in these canteens there is prohibition against persons not belonging to the above 
class of the public from entering upon the premises of these canteens for getting 
supplies of and consuming meals or refreshments. In developing his conten- 
tion that the above groups of persons can be described as ‘‘a class of the public’’, 
Mr. Nargolkar has relied upon the meaning of the word ‘‘public’’ as contained 
in Murray’s Oxford Dictionary at page 1558, where the following appears :— 

“Public.—In general, and in most of the senses, the opposite of PRIVATE. 

The varieties of sense are numerous and pass into each other by many intermediate 
shades of meaning. The exact shade often depends upon the substantive qualified, and 
in same expressions more than one sense is vaguely present; in others the usage is tradi- 
tional, and it is difficult to determine in what sense precisely the thing in question was 
originally called ‘public’.” 

The fourth meaning of the word ‘‘public’’ in column 3 on the same page is: 

“That is open to, may be used by, or may or must be shared by, all members of the 
community; not restricted to the private use of any person or persons; generally accessi- 
ble or available;....Also (in narrow sense), that may be used, enjoyed, shared, or com- 
peted for, by all persons legally or properly qualified.” 

Relying upon the above discussion as contained in Murray’s Oxford Dic- 
tionary, Mr. Nargolkar has emphasised that in using the phrase ‘‘a class of the 
public’’ after using the word ‘‘public’’ in general sense, the Legislature im- 
tended to use the word ‘‘public’’ in the latter phrase in a narrower sense. He 
has, therefore, contended that whenever even a smaller group of persons legally 
or properly qualified is supplied meals or refreshments for consumption on the 
premises where the business of supply of meals or refreshments is carried on, 
the place would be ‘‘restaurant or eating house’’ as mentioned in sub-s. (25) 
of s. 2 of the Act. He developed this contention by arguing that at the Bom- 
bay Police Canteen mentioned above, all persons employed in the Police Depart- 
ment would be legally or properly qualified and entitled to the supply of meals 
or refreshments. Similarly, law students as such would be the persons legally 
or properly qualified to the supply of meals or refreshments at the Law College 
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Canteen. Members of the Railway staff would be legally or properly qualified 
to the supply of meals or refreshments at the Central Railway Canteen mentioned 
above. The above qualification or characteristic common to each group of 
persons mentioned above, according to him, makes them ‘‘a class of the publie”? 
as mentioned in sub-s, (25) of s. 2. 

The first thing that strikes as important in regard to the true construction of 
sub-s. (25) of s. 2 of the Act is that it was not intended that all premises where 
business of the supply of meals or refreshments is carried on were meant to be 
included in the phrase ‘‘restaurant or eating house”. If that was not the inten- 
tion of the Legislature, it was entirely unnecessary to include in the sub-section 
the phrase ‘‘the public or a class of the public”. The sub-section cannot be 
read to mean that ‘‘restaurant or eating house’’ means ‘‘any premises in which 
is carried on wholly or principally the business of the supply of meals or re- 
freshments for consumption on the premises’’. The question that at once arises 
is as to what premises in which business of supply of meals or refreshments for 
consumption on the premises is carried on were intended to be excluded from being 
“restaurant or eating house’’ within the meaning of sub-s. (25) of s. 2 by includ- 
ing in that sub-section the phrase ‘‘the public or a class of the public”. I asked 
Mr. Nargolkar as to what is the line that he indicates could be drawn for exclud- 
ing certain restaurants and eating houses from the application of sub-s. (25) 
by reason of the use therein of the phrase ‘‘the public or a class of the publie’’. 
He has found it very difficult and failed to answer that question. 

Mr. Sorabji and Mr. C. J. Shah for respondents Nos. 2 and 1, respectively, 
have, in this connection, emphasised that the true intent and purpose of sub- 
S. (23) of s. 2 of the Act was to exclude from the application of the Act such 
restaurants or eating houses where members of the public were not entitled to 
a free or unrestricted entry. The restaurants and eating houses which were 
not in public places and where the public as of right had no free entry could 
not, according to them, be considered to be included in the definition of the 
phrase ‘‘restaurant or eating house’’ as contained in sub-s. (25) of s. 2. 

It is clear that premises where supply of meals or refreshments for consump- 
tion .on the premises is made, but the supply is not for carrying on business, 
ean never be held to be ‘‘restaurant or eating house’’ within the meaning of 
sub-s, (25) of s. 2 of the Act. The carrying on of the business of supply of 
meals or refreshments is the first essential of the premises being ‘‘restaurant or 
eating house’ under this sub-section. In the result, staff canteens where an 
employer makes arrangements for supply of meals or refreshments without in- 
tending to carry on business thereof cannot be held to be ‘‘restaurant or eating 
house’’ within the meaning of the Act. It is also obvious that the premises, 
where the employer makes arrangements for supply of meals or refreshments 
neither for the general public nor for any one other than its own employees, 
were not meant to be ‘‘restaurant or eating house’’ within the meaning of the 
Act. The obvious intention of the Act was to make provisions for regulating 
conditions of work and employment in restaurants and eating houses, the 
owners whereof carried on wholly or principally the business of supply 
of meals or refreshments. These restaurants and eating houses were meant to 
be establishments which openly invited the public or a class of the publie for 
the purposes of carrying on of the business that is mentioned in sub-s, (25). 
If the Railway administration made arrangements for running its own staff 
canteen for Railway servants, it is difficult to say that the Railway administra- 
tion earried on the business of supply of meals or refreshments. Similarly, if 
the Government Law College made arrangements for the supply of meals or 
refreshments to law students, it is difficult to say that the canteen run at the 
Government Law College is run for the business of supply of meals or refresh- 
ments. Similarly, if the Department of Police ran a canteen at the Police 
Headquarters for supply of meals or refreshments, it is difficult to find that 
the Department carried on the business of supply of meals or refreshments. 
It appears to me that wherever an employer makes merely arrangements for 
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supply of meals or refreshments to its employees and does not earry on wholly 
or principally the business of supply of meals or refreshments, the premises 
would not be ‘‘restaurant or eating house’’ within the meaning of the Act. The 
provisions of the Act would not be applicable to such establishments. 

In this connection, counsel for the respondents have relied upon the cases of 
Oppenheim v. Tobacco Securities Trust Co. Ld.,1 and Emperor v. Narayan 
Vasudev Phadke,? and certain other cases. 

It appears that the Courts have found it difficult to arrive at correct inter- 
pretation of the phrase ‘‘a class of the public’’. It is, however, clear that for 
finding out whether a certain group of people can be described as ‘‘a class of 
the public’’, two ingredients must be considered: (1) The group of persons 
must possess certain degree of numerical importance and myst be a substantial 
body of the public. The persons constituting this body must have a common 
attribute or characteristic. ‘‘A class of the publie” is to be distinguished from 
a mere group of persons. (2) The group of persons claiming to be ‘‘a class of 
the public’’ must not for its classification as such depend on any relationship 
with a third party. 

In the case of Oppenheim v. Tobacco Securities Trust Co. Ld., by a settle- 
ment, trustees were directed to apply certain income ‘‘in providing for. ..the edu- 
cation of children of employees or former employees’’ of a limited company or 
any of its subsidiary or allied companies. When the question arose, the em- 
ployees so indicated numbered over 1,10,000. The relevant observations at. 
pages 305 and 306 are as follows: 

“It is a clearly established principle of the law of charity that a trust is not charitable 
unless it is directed to the public benefit. This is sometimes stated in the proposition that 
it must benefit the community or a section of the community. Negatively it is said that 
a trust is not charitable if it confers only private benefits....The difficulty lies in deter- 
mining what is sufficient to satisfy the test, [as to whether the trust is for public benefit], 
and there is little to help... 

...The difficulty arises where the trust is not for the benefit of any institution either 

then existing or by the terms of the trust to be brought into existence, but for the benefit 
of a class of persons at large. Then the question is whether that class of persons can be 
regarded as such a ‘section of the community’ as to satisfy the test of public benefit. These 
words ‘section of the community’ have no special sanctity, but they conveniently indicate 
first, that the possible... beneficiaries must not, be numerically negligible, and secondly, 
that the quality which distinguishes them from other members of the community, so that 
they form by themselves a section of it, must be a quality which does not depend on 
their relationship to a particular individual....A group of persons may be numerous but, 
if the nexus between them is their personal relationship to a single propositus or to 
several propositi, they are neither the community nor a section of the community for 
charitable purposes.” 
In further discussing the matter before it, the Court came to the conclusion that 
the common quality for the beneficiaries mentioned in the trust was found in 
employment by particular employers. The Court found that there was no 
justification in principle or authority to regard common employment as a qua- 
lity which constituted those employed a section of the community. 

In the case of Emperor v. Narayan Vasudev Phadke, the accused was 
charged, inter alia, under s. 153A of the Indian Penal Code. The charge was 
that the accused had attacked in the course of his speech the landlords, money- 
lenders and the Government, saying that the landlords and money-lenders were 
oppressing the peasants, that Government was behind the landlords and money- 
lenders, and that they could not get rid of the money-lenders and landlords un- 
less they got rid of the Government. Section 153A of the Indian Penal Code 
provides: 

“Whoever by words, either spoken or written, or by signs, or by visible representa- 


1 [1961] A.C. 297. 2 (1940) 42 Bom. L.R. 861. 
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tions, or otherwise, promotes or attempts to promote feelings of enmity or hatred between 
different classes of the citizens of India,.. 

Tho Court was called upon to aserat if the landlords and money-lenders 
were ‘‘different classes of the citizens.of India’’. In that connection, the Court 
negatived the contention that these persons were ‘‘ different classes of the citizens 
of India’’ and observed that the (p. 864) : 

“section is not always easy to apply. It is difficult in many cases to say what 
constitutes a class of His Majesty’s subjects.... So far as sawkars are concerned, it is, I 
think, impossible to say that they constitute a class.” 

The Court further observed (p. 865): 

“ ..But I think that to bring any body of persons within the description of a class 
of His Majesty’s subjects within the meaning of s. 153A, the body of persons must possess 
a certain degree of importance numerically. One cannot say that every group of persons 
is properly designated a class of His Majesty’s subjects. For example, I should say that 
any one who attempted to promote feelings of enmity between members of the Appellate 
Side Bar of this Court, and members of the Original Side Bar could not be said to be 
infringing s. 153A, because I should say that two sides of the Bar in a particular Court 
could not be designated as classes of His Majesty’s subjects; they are mere groups.” 

It is clear that a large group of numerous persons cannot be a class of the 
public unless it has a common attribute or characteristic. Having regard to 
the purpose of the Act, it also appears to me that the canteens which are 
run by employers for the purposes of supplying meals or refreshments to their 
employees only were never meant to be included in the phrase ‘‘restaurant or 
eating house” as defined in sub-s. (25) of s. 2 of the Act. Where these canteens 
_ are run by employers not as business but only by way of arrangements for 

supply of meals or refreshments to their employees, it is impossible to hold that 
the canteens are restaurants or eating houses as defined in the Act. 


Counsel for the respondents have submitted that the establishments which are 
excluded from being restaurants or eating houses within the meaning of the 
Act by reason of the use of the phrase ‘‘the public or a class of the public’? 
are ‘‘premises where meals are supplied not to any or every member of the 
public, but to a group of persons only by reason of some relationship existing 
between the persons receiving supplies and running the establishments’’. It 
is sufficient to say that in all cases in which restaurants or eating houses are 
run by’ employers for supply of meals or refeshments to employees, it is im- 
possible to hold that their establishments are restaurants or cating houses with- 
in the meaning of the Act. It is also clear- that where institutions like the 
Government Law College run establishments for supply of meals or refresh- 
ments not as a matter of business but only for the facilities of the students visiting 
the College, it is impossible to hold that the establishments run are restaurants 
or eating houses within the meaning of the Act. 


[The rest of the judgment is not material to this report.] 
Solicitors for the respondent: Little & Co. 
f Petition dismissed, 
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APPELLATE CIVIL. 


Before Mr. Justice Patel and Mr. Justice Chitale. 


THE INDIAN COFFEE WORKERS -CO-OPERATIVE STORES LTD. 
v. 
MRS. BACHOOBAI COWASJEE DHANJEESHAW.* 
Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVI of 1947), Secs. 
14, 15—Nature of right of sub-tenant under s. 14, 


Section 14 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, 
cannot be read aside from the other provisions of the Act and if a sub-tenant became 
a lawful tenant from the inception of the sub-tenancy he is bound to act strictly 
according to the Act ie. he must be ready and willing to observe the terms of the 
tenancy and must not do anything that is prohibited by the Act. Therefore, if he 
contravenes the Act or does not observe the terms of the tenancy, s. 14 of the Act 
cannot give him the right to be a tenant under the landlord. This right of the sub- 
tenant is not an absolute right and if other sections of the Act entitle the landlord 
in a given case to obtain possession, s. 14 cannot come in the way. The section means 
that the sub-tenant would be deemed to have become a tenant, if the landlord is 
otherwise not entitled to possession. 

Lord Hylton v. Heal‘. referred to. 


Tue facts appear in the judgment. 


C. R. A. No. 349 of 1962. 7 
R. B. Kotwal, for M. R. Kotwal, for the petitioners. 
K.J. Abhyankar, for opponent No. 1. 
H. K. Kulkarni, tor M. V. Paranjpe, for opponent Nos. 2(a) & Zio) to (h). 
Y. S. Chitale, for opponeuts Nos. 2(@) to 2(h). 
C. A. No. 2932 of 1963. 
Y. 8. Chitale, for the petitioner. 
K. J. Ably yankar, for respondent No. 2. 
R. B. Kotwal, for M. R. Kotwal, for CEE E E Nos. I and 3. 


PATEL J. This is a revisional application, which arises out. of a suit in- 
stituted by the owner of the property against her tenant and others who she 
alleged were sub-tenants. The plaintiff is opponent No. 1. Opponent No. 2 
is the original tenant and petitioners Nos. 1 and 2 are original defendants Nos. 2 
and 3, who came subsequent to the creation of the tenancy in favour of opponent 
No. 2, The plaintiff alleged that the premises were given to defendant No. 1 
as a tenant at a fixed rental of Rs. 100 per month without electricity and water 
charges. The front portion of the premises was to be used as a shop and the 
rear as residence. She alleged that defendant No. 1 had sublet the property 
to defendant No. 2 since about May 1938, that she learnt in July of 1958 that 
ae alterations were carried out to the property and she alleged, on an assump- 

tion, that defendant No. 1 had carried out the alterations. She further alleged 
that defendant No. 1 was making profit out of the subletting and on these 
grounds she was entitled to the possession of the premises. - 

The defendants denied that there was subletting. They’ denied that there 
was alteration without the.consent of the plaintiff and they claimed the pro- 
tection of the Rent Act. The learned trial Judge held that defendants Nos. 2 
and 3 were sub-tenauts, that defendant No. 1 was profiteering and that defen- 
dants carried out permanent alterations in the property. He held defendants 
Nos. 2 and 3 were not entitled to any notice and, therefore, made the decree in 
eviction. These findings were confirmed by the learned Assistant Judge, who 


*Decided, November 15, 1963. Civil Revi- Application No. 2932 of 1963). 
sion Application No. 349 of 1962 (with Civil 1 [1921] 2 K.B. 438. 
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heard ‘lis appeals filed by defendants Nos. 2 and 3 and defendant No. 1 sepa- 
rately. Defendants Nos. 2 and 3 now come in revision to this Court. 

The argument now made by Mr. Kotwal is that on the findings of the Court 
that defendants Nos. 2 and 3 are sub-tenants they are entitled to the protec- 
tion of the Rent Act. He relies on s. 15 as amended and says that under s. 14 
they become direct tenants on the termination of the tenancy of defendant No. 1. 

The trial Judge has found that after the Coffee House was started defendants 
Nos. 1 to 3 effected the alterations in the premises and that they were in con- 
travention of the Rent Act. Mr. Kotwal argues that when the learned Judge 
said in para. 15 that ‘‘ All this was done after defendants 2 and 3 came there, 
and this was done without authority and permission’’ means that defendant 
No. 1-made the alterations earlier but they only compounded the offence with 
the Cantonment Board after defendants Nos. 2 and 3 came there. This is not 
so. The trial Judge makes it clear in the end of para. 14 that the plea of de- 
fendants that repairs were made when defendant No. 1’s guesthouse was run- 
ning was clearly false. To the same effect is the finding by the learned appel- 
late Judge. This being so, it must be held that defendants Nos. 2 and 3 are 
themselves guilty of altering the premises.: Even on merits the finding is 
Justified. 

It is.true that the plaintiff both in her notice and the plaint said that defen- 
dant No. 1 had made the alterations, but she also said that in the month of April 
1958 her daughter who was supervising the premises, left India and she re- 
ceived the notice from the Cantonment Board in July 1958 referring to the un- 
authonised alteration. It is obvious that she alleged that defendant No. 1 made 
the alteration. because of the fact that defendant No. 1 was her tenant but the 
statement cannot be regarded as an admission, which on evidence is found to 
be not correct. The finding that the alterations were made by defendants Nos. 
1 to 3 is clear and unequivocal and we agree with the same. 

‘The next question is whether the amendment to ss, 14 and 15 of the Rent 
Restrictions Act entitles defendants Nos. 2 and 3 on the assumption that they 
are sub-tenants to the protection of the Act. Before the amendment s. 14 
provided that all those who were lawful sub-tenants on the coming into force 
of the Rent Act of 1947 would be deemed to be tenants on the termination of 
the tenant’s tenancy. By s. 15 sub-letting, assignment or transfer of tenancies - 
was prohibited, though a power was given to the State Government to permit 
transfers in notified cases’ By the amending Act persons, who had obtained 
sub-leases or who were trausferees of premiscs from tenants before the com- 
mencement of Bombay Rents, Hotel and Lodging House Rates Control (Amend- 
ment) Ordinance 1959 and who were in possession on that date became lawful 
sub-tenants, and assignees under sub-s, (2) of the section from the inception of 
the sub-tenancies and assiguments. By the amendment in s. 14 which made 
a sub-tenant a direct tenant on the termination of the head tenancy words 
“before the commencement of Bombay Rents, Hotel and Lodging House Rates 
Control (Amendment) Ordinance 1959’’ were substituted for ‘‘before the com- 
' mencement of Bombay Rents, Hotel and Lodging House Rates Control Act 

1947. 

One immediate effect of rendering the sub-tenancies and assignments valid 
was that defendants Nos. 2 and 3 became legal sub-tenants of defendant No. 1 
from the time that the premises were sub-let to them. In viow of the amended 
s. '15 (2) it has to be held that defendant No. 2 was a lawful sub-tenant even 
though the sub-tenancy was prohibited by sub-s. (J) or contract since the bar 

. has been restrospectively removed. By definition of word tenant as contained 
in s. 5, cl. 11, sub-el. (a) such sub-tenants became themselves tenants and, there- 
fore, they were bound to observe all the terms of the tenancy and had to comply 
with all the provisions of the Rent Act, and if they committed a breach thereof 
then the protection’ would be taken away. Section 14 cannot be read aside from 
the other provisions of the Act, and if a sub-tenant became a lawful tenant from 
the inception of the sub- tenancy he was bound to act strictly according to the 
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Act i.e. must be ready and willing to observe the terms of the tenancy and must 
not do anything that is prohibited by the Act. If he contravened the Act or 
did not observe the terms of the tenancy s. 14 could not possibly be regarded as 
giving him the right to be a tenant under the landlord. ‘This is made clear by 
the words ‘‘shall, subject to the provisions of this Act be deemed to become the 
tenant.’’ Since defendants Nos. 2 and 3 have not observed the terms of the 
tenancy by causing permanent alterations in the premises they are not entitled 
to be tenants of the landlord. 


There is another aspect from which s. 14 must be considered. The right of 
` the sub-tenant is subject to the provisions of the Act and not an absolute right. 
The section, therefore, is controlled by the other sections of the Act, and if they 
entitle the landlord in a given case to obtain possession, s. 14 cannot come in 
the way. Section 12 entitles the landlord to obtain possession for non-payment 
of rent and s. 13 for other reasons. If, therefore, the landlord is entitled to 
obtain possession under any of these sections s. 14 must give way. It would be 
preposterous to suggest that a tenant who has destroyed the value of the pro- 
perty by unauthorized alterations should be able to successfully prevent the 
landlord from obtaining possession by parting it to a sub-tenant or who has 
not paid rent for years should prevent the landlord from obtaining possession 
by inducting a sub-tenant when notice is given. Again in a case where a land- 
lord has sued both the tenant and sub-tenant for possession on the ground that 
he wauts the premises for his personal use it could not be intended that he must 
thereafter start another litigation against the sub-tenant. For if s. 14 is 
allowed to have uncontrolled effect after the termination of the tenant’s tenancy 
the sub-tenant would become the tenant, and then he could claim a fresh notice 
for eviction. The section, we think, means that the sub-tenant would be deem- 
ed to have become a tenant, if the landlord is otherwise not entitled to posses- 
sion. Since by s. 15 as amended, sub-tenancy and assignment in the case of 
specified sub-tenants or assignees is rendered legal, landlord’s right to recover 
possession on the ground of gub-letting or assignment in such a case is taken- 
away, the sub-tenant or assignee would be entitled to retain possession. 

Tn Lord Hylton v. Heal‘ the effect of s. 15(3) of the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920, which is sitnilarly worded, was con- 
‘ sidered and it was held that the section means (p. 449) : 

“..that where the interest of the original tenant has been lawfully determined, then 
any sub-tenant, assuming that he is entitled to retain possession under the provisions of 
the Act, shall, notwithstanding that the title under which he derived his interest has come 
to an end, continue to be tenant, the terms on which he retains possession being the 
same as those on which he would have held from the tenant if the tenancy had continued.” 
In our view, therefore, even on the assumption that the tenant defendant No. 1 
had effected the alterations, since the landlord became entitled to possession de- 
fendants Nos. 2 and 3 cannot have the protection of s. 14. 


[The rest of the judgment is not material to this report.] 


1 [1921] 2 K.B. 433. 
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CRIMINAL APPELLATE. 


Before Mr. Justice Naik and Mr. Justice Chandrachud. 


JAMNABAI PURSHOTTAM ASAR. v. THE STATE OF MAHARASHTRA.* 

Factories Act (Act No. LXII of 1948), Secs. 85(2), 2(1)(n)(0), 93—Bombay Factories 

Rules, 1950. Rules 3-A, 4—Person merely owner of building and machinery installed 

therein—Person not having control over manufacturing process carried on in such 

» premises and not concerned with engagement of workers therein—Whether such 
person “owner” within s. 85(2). 


A person who is merely the owner of a building and the machinery installed there- 
in but has no control over, or interest in, the manufacturing process carried on in the 
factory ‘with the help of such machinery and who is not concerned, directly or in- 
directly, with the engagement of the workers who work in the factory, is not an 
“owner” within the meaning of s. 85(2) of the Factories Act, 1948. 

Chamarbaugwala v. Union of India? Shankar Balaji v. State of Maharashtra,’ B. Y. 
Kshatriya (P) Ltd. v. Union of India? Pramod Bhat v. Kanwar .Raj Nath,“ Domi- 
nion of ‘India v. Shrinba and Aswini Kumar v, Arabinda Bose,‘ referred to. 


Tue facts appear in the judgment. 


Porus A. Mehta and V. J. Taraporewala with R. T. Walawalkar, for the 
appellant. 
F. H. Gumaste, Additional Government Pleader, for the State. 


A RA J. An order of conviction under s. 92 of the Factories Act, 
1948, read with r. 3-A of the Bombay Factories Rules, 1950, is being chal- 
lenged by this appeal. The main question which arises in the appeal is as 
regards the true construction of s. 85 of the Factories Act. The question is 
whether a person in the position of the accused, who has no control over, or 
interest in, the manufacturing process carried on in the factory and who is 
not concerned, directly, or indirectly, with the engagement of the workers who 
work in the factory, is eompellable to comply with.the diverse requirements of 
the Factories Act. 

An open plot of land belonging to the Port Trust was taken on lease by the 
accused Purshottamdas Ranchhoddas. He constructed sheds over the plot and in 
the year 1908 he started a factory therein called the Sunderdas Saw Mills. 
The factory was closed down on April 1, 1957, and though the State has sought 
to suggest that the closure was a mere camouflage, there is no clear material 
on the record to bear out that suggestion. In July 1957 five partnership units 
were formed by the ex-workers of the Sunderdas Saw Mills and by written 
agreements of leave and licence the accused agreed to give to the five units the 
use of the sheds and the machinery of his factory. The accused himself was 
not a partner in any of the five partnership units and the arrangement, as 
reflected in the agreements of leave and licence, was that the five units were to 
run the business on their own and were to pay a fixed sum to the accused in 
consideration of the use of the sheds and the machinery. 

Soon after the partnerships started to function, some of the ex-workers of the 
Sunderdas Saw Mills, who were not admitted to the newly formed partnerships, 
complained to the Conciliation Officer that the closure of the factory was un- 
real, that the five partnership units were in truth and substance a mere split- 
ting up of the old factory and that, therefore, the workers should be reinstated. 
The Conciliation Officer made à report to the Government which, through its 


"Decided, November 8, 1963. Criminal 2 [1962] A.IL.R. S.C. 517. 
Appeal No. 1135 of 1962, against the order of 3 [1063] A.T.R. S. c 1591. 
conviction and sentence passed by M. Y, Gupte, 4 (1954) 56 Bam. L. R. 873 
Presidency Magistrate, 6th Court, Mazagaon, 6 [1954] ATR. S.C. 598. 
Bombay, in Case No. 304—409/8 1961. 6 [1952] A.LR. S.C. 369. 


1 (1957) 59 Bom. L. R. 973. 
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Under Secretary in the-Labour-and Social, Welfare Department, wrote a letter 
to the Manager of the Sunderdas Saw Mills that there was no case for refer- 
ring the dispute for adjudication under s. 12(5) of the Industrial Disputes Act as 


“the Sunderdas Saw Mills which was closed down from ist April 1957 remains 
closed even now, and that there is nothing to suggest that the closure of the Mills’ from 
1st April 1957 was in any way'mala fide and that the demand for reinstatement of dis- 
charged workers affected by that closure made against the Sunderdas Saw Mills is not 
justified.” 

In the year 1959, a prosecution was launched against one of the firms as a 
test case under s. 92 of the Factories Act, on the charge that the notice. contem- 
plated by s. 7(J) was not given by the firm and that-a licence as required by 
r. 4 of the Bombay Factories Rules, 1950, was also not obtained. That pro- 
secution ended in acquittal and by judgment dated August 14, 1959, it was 
held by this Court, while confirming the order of acquittal, that the , persons 
who were found working in the factory were not working under a contract of 
employment and that, therefore, the place was not a ‘factory’ within the 
meaning of the Factories Act, 1948. In the concluding portion of the judg- 
ment of this Court which is reported in State v. M. M. Pinto,’ it was observed 
that it was open to the Government to declare the place as a factory under s. 85 
of the Factories Act if it was satisfied that steps were taken by the real owner 
of the business to evade the provisions of the Factories Act. 

On September 29, 1960, a notification was issued by the Government of Bom- 
bay under s. 85 of the Factories Act, declaring that 


“all the provisions of the said Act shall apply to the places specified in Column tn 
of Schedule appended, hereto, wherein manufacturing process is carried on with or with- 
out the aid- of- power or is so ordinarily carried on notwithstanding that the persons 
working therein are not employed by the owner, of such Places. but are working. with 
the permission of, or under agreement, with, ‘such owner.” 

The ‘places’? specified at serial Nos. 2 to 6 of the schedule cover the five art, 
nership units. 

On November 10, 1961, five sapiens complaints were filed against the asa 
in respect of the five partnership units, on the charge that by failing to obtain 
licences for the five factories, as required by r. 3-A of the Bombay Factories 
Rules, 1950, the accused had committed offences under s. 92 of the Factories Act. 
Tt is stated in the complaints that the accused was the owner of the factories, 
that the workers were working in the factories under an agreement with the 
accused, that the premises were notified under s. 85 of the Factories Act and that, 
therefore, the accused had committed an offence i in not applying for a licence for 
the factories. 


The defence of the accused to ği: daite was 5 that he was not the owner of the 
factories, that he was merely the owner of the sheds and the machinery, that 
he had no control over the affairs:of any one of the five firms ‘‘in their busi- 
ness matters or their management matters or in any other matter’’, that he had 
“no control—proximate or ultimate—over the affairs of the alleged factory”, 
that it was ‘‘physically and legally impossible?’ for him ‘‘to enforce the provi- 
sions of the Factories Act on the persons working on these premsies” and: er 
the prosecution under r. 3-A was misconceived. 

The learned Presidency Magistrate, Mazagaon, Bombay, has tea the 
accused of the offences of which he was charged, holding that the Legislature 
had ‘‘probably intended not only to put responsibility on the occupier as de- 
fined in section 2(m) of the Factories Act, but also on the owner of the premises 
in which the factory is run or-conducted’’, that it was not open to the Court to 
consider the object behind this. provision, that. as the accused was the Owner of 
the premises in which the factory was being run, be became an ocenpier under 
the fiction created under. s. 85(2) of the Factories Act and that, therefore,. it 
was incumbent’ on ‘the ‘accused. to apply for’ a, licence ‘under T., 3- “AL The 
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Icarned Magistrate lias sentenced the accused to pay a fine of Rs. 201 in one 
of the five cases and in cach of the remaining four eases, the accused has been 
sentenced to pay a fine of Rs. 25. Being aggrieved by the order of conviction 
and the sentence of fine of Rs. 201 passed in case No. 394/8 of 1961, the aceused 
has filed this appeal. Though the accused died during the pendency of the 
appeal, the appeal does not abate, in view of the provisions contained in s. 431 
of the Code of Criminal Procedure, the sentence being one of fine only. The 
appellant before us is the heir and legal representative of the accnsed. 

After this appeal was admitted, notice was directed to issue to the Attorney 
General as the constitutionality of s. 85 of the Factories Act was challenged on 
behalf of the appellant on the ground that it offended against the provisions 
of art. 14 of the Constitution of India. The contention seems to have been that 
if the word ‘owner’ was given the wider interpretation canvassed on behalf of 
the State, the provisions of s. 85 will result in discrimination. The constitu- 
tional question was not argued before us in view of the indication given by us 
a we were not disposed to accept the argument advanced on behalf of the 

tate. 

Before proceeding to deal with the rival contentions of law, it would be neces- 
sary to dispose of an argument of fact which was raised before us on behalf of 
the State. It was argued by the learned Additional Government Pleader that 
the accused is the real owner of the business carried on by the five partnership 
units, that the splitting up of the business is a mere camonflage and that the 
accused had resorted to a subterfuge in order to evade the beneficent provisions 
of the, Factories Act. Tn this behalf, our attention has been drawn by the 
learned counsel for the State to a few circumstances, principal amongst which 
is the circumstance that on December 2, 1960 and January 30, 1961, the accused 
had obtained licences (exh. B) from the Bombay Municipal Corporation for 
establishing a factory on the premises on which the partnership units are con- 
ducting their business. The argument of the learned counsel is that if the 
accused had closed down the old business which he was running under the name 
of Sunderdas Saw Mills and if he was in no manner concerned with the busi- 
ness carried on by the five partnership units, there is no reason why he 
should have obtained licences from the Bombay Municipal Corporation for esta- 
blishing a factory at the very place where the partnership units are carrying 
on their business. We are unable to accept this submission becanse the mere 
circumstance that the aecused had obtained licences for establishing a 
factory at the place where the partnership units do their business can- 
not mean that the acensed is the real owner of the partnership business. 
The licences have been obtained by the accused under the provisions contained 
in.s. 390 of the Bombay Municipal Corporation Act and one eannot reasonably 
exclude the probability that the aceused obtained the licences, to be able to esta- 
blish his own business at a future date, as and when the need arose, as e.g. on 
the termination of the leave and licence held by the partnership units. The main 
question which we have to decide is whether the accused is ‘an owner’ as con- 
templated by s. 85(2) of the Factories Aet and no estoppel ean arise against 
him by reason of the circumstance that he has obtained a licence for establish- 
ing a factory. The application made by the accused for a licence under s. 390 
of the Bombay Municipal Corporation Act might, perhaps, have raised an in- 
ference of fact against him, if nothing more appeared on the record. ‘There 
are, however, certain circumstances which, in our opinion, more than counter- 
balance the inference arising out of the cirenmstance that the aceused had ob- 
tained licences for establishing a factory at the very same premises where the 
partnership units carry on their business. We will refer to those cirenmstanees 
in due course, 

The second circumstance on which the learned Additional (tovernment Pleader 
relies in support of his argument that the aceused is the real owner of the busi- 
ness carricd on by the five partnership units is the terms and conditions con- 
tained in the agreements of leave and licence at exhs’ 12 to 17, particularly in 
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els. (8), (9} and (21) thereof. Clause (8) of the agreement of leave and lieence 
provides that the licensees will have no control over the premises in which the 
licensor had agreed to allow the licensces to carry on the manufacturing pro- 
cess. Clause (9) provides that the licensees bound themselves to produce all 
the books of account and other documents which they were required to maim- 
tain under the various Acts before the officers concerned and cl. (21) says 
that the agreement of leave and licence shall be in force for a period of 11 
months. The argument of the learned counsel is that the workers were work- 
ing in the factory in pursuance of an agreement as evinced by cl. (8) and 
that, at any rate, it is clear from the provisions of cl. (8) that the workers 
were allowed or permitted by the accused to carry on the manufacturing process. 
It is impossible to accept this submission because all that cl. (8) means is that 
the licensees will be allowed to carry on the manufacturing process. That clause 
cannot be construed to mean that the licensees were working in the factory in 
pursuance of an agreement with the accused or that they were working in the 
factory by reason of being allowed or permitted to work under the agreement 
itself. The reliance placed by the learned counsel on cls. (9) and (21) of 
the agreement of leave and licence seems to us to be misplaced, for if the licen- 
sees bound themselves to comply with the provisions of the several laws govern- 
ing the working of the factories, it could not follow that the accused had any 
control over the working of the factory or the manufacturing process carried 
on therein. Lastly, the circumstance that the agreements of leave and licence 
were made for a period of 11 months only, cannot establish that the business 
was split up as a matter of camouflage and that the accused had retained with 
himself the real and effective control over the working of the factory. 

In support of his contention that the closure of the old factory was a mere 
subterfuge, the learned Additional Government Pleader craved leave to rely 
upon an affidavit which was filed before us on behalf of the State. The affidavit 
is sworn by Mr. P. N. Pimenta, Under Secretary to the Government of Maha- 
rashtra_ in the Industries and Labour Department. It sets out various facts 
and contains allegations which are not on the record and which were not made 
at the trial. In these circumstances, the recitals contained in the affidavit can- 
not be taken into account for the purposes of the decision of the appeal, and 
indeed the procedure of filing an affidavit in answer to the memorandum of 
appeal filed by an accused seems unprecedented. 

Mr. Mehta, who appears on behalf of the appellant, contends that apart from 
the question that there is no material on the record to justify the submission 
made on behalf of the State, it is not open to the State to allege for the first 
time in this appeal that the accused is the real owner of the five partnership 
units and that he has divided the old business into five different units for the 
purpose of evading the provisions of law. Mr. Mehta seems to us to be justified 
in making this submission, because the judgment of the learned Magistrate 
shows clearly that it was at no time argued before him that the accused was 
the real owner of the five partnership units and that the business was split up 
into separate units by way of a camouflage. The learned Magistrate has spe- 
cifically observed in para. 4 of his judgment that one of the undisputed facts 
was that the old business was discontinued by the accused with effect from April 
1, 1957, and that the five partnership units were being managed by the partner- 
ships formed by the workers, Anna Sundarachaya Vijay Gopalan, Inspector 
of Factories, was examined on behalf of the prosecution in the trial Court and 
he has not said in his evidence that the closure of the old business was not bona 
fide or that the accused had resorted to a subterfuge by dividing his business 
into five separate units. If anything, the witness has admitted in his cross- 
examination that the accused was not a partner in any of the five firms, that the 
units were run and conducted by the partnership firms and that he was not aware 
if the accused had any effective control over the management of the firms. It 
is also important to mention that the Factory Inspector has. admitted in his 
evidence that he had verified the facts stated in exh. C, which is a letter written 
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by the accused to the Secretary, Industries and Labour Department, Govern- 
ment of Maharashtra. The letter, which was written hy the accused on Febru- 
ary 19, 1962, after the present complaints were filed, states that the prosecutions 
were misconceived, that the old mill was closed down on April 1, 1957, that 
there was nothing to show that the closure was not bona fide, that the demand 
which was made by the workers for reinstatement had already been rejected by 
the Government and that he was in no manner concerned with the partnerships. 
If these facts are admitted to have been verified by the Inspector of Factories, 
we find it difficult to appreciate how it could be held, on the record as it stands, 
that the accused is the real owner of the business carried on by the partner- 
ships. In the first place, therefore, the case that the accused is the real owner 
of the partnership units was not made out at the trial and. secondly, there is 
nothing on the record to show that the accused had resorted to a subterfuge for 
the purpose of evading the provisions of law. The evidence rather shows that 
the accused is a mere owner of the building and the machinery installed therein, 
that he has no control over the affairs of the partnership firm, that he has no 
interest in the manufacturing process carried on by the firms, and, finally, that 
he bears no relationship, direct or indirect, real or disguised, with the workers 
who were found working in the factory. 

The question which we are called upon to decide on these facts is whether the 
accused is an ‘owner’ within the meaning of s. 85(2) of the Factories Act, 1948, 
hereinafter referred to as the Act. If he is an owner as contended by the State, 
he would undoubtedly be under an obligation to apply for a licence under r. 
3-A pf the Bombay Factories Rules, 1950, and as it is undisputed that he has not 
so applied, he would be guilty under s. 92 of the Act. Section 85 of the Act 
runs as follows :— 

“(1) The Provincial Government may, by notification in the Official Gazette, de- 
clare that all or any of the provisions of this Act shall apply to any place wherein a 
manufacturing process is carried on with or without the aid of power or is so ordinarily 
carried on notwithstanding that— 

(i) the number of persons employed therein is less than ten, if working with ihe 
aid of power and less than twenty if working without the aid of power, or 

(ii) the persons working therein are not employed by the owner thereof but are 
working with the permission of, or under agreement with, such owner: 

Provided that the manufacturing process is not being carried on by the owner only 
with the aid of his family. 

(2) Afler a place is so declared, it shall be deemed to be a factory for the purposes 
of this Act, and the owner shall be deemed to be the occupier, and any person working 
therein, a worker. 

Explanation.—For the purposes of this section, ‘owner’ shall include a lessee or 

mortgagee with possession of the premises.” 
Section 2, cl. (1), of the Act defines a ‘worker’ as a person employed, directly or 
through any agency, whether for wages or not, in any manufacturing process 
or in cleaning any part of the machinery or premises used for manufacturing 
* process, or in any other kind of work incidental to or connected with, the manu- 
facturing process, or the subject of the manufacturing process. Section 2, 
el. (m) provides that. ‘a factory’ means any premises including the precincts 
thereof— 

“(¢) Whereon ten or more workers are working or, were working on any day of 
the preceding twelve months, and in any part of which a manufacturing process is being 
carried on with the aid of power, or is ordinarily so carried on, or 

(ti) whereon twenty or more workers are working, or were workilg on any day 
of the preceding twelve months, and in any part of which a manufacturing process is 
being carried on without the aid of power, or is ordinarily so carried on, 
but does not include a mine subject to the operation of the Mines Act, 1952 (XXXV of 
1952), or a railway running shed;” 

Lastly, s. 2, el. (7), of the Act defines ‘an occupier’ of a factory to mean a person 
who has ultimate control over the affairs of the factory. 
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Two rival contentions are pressed before us, the contention of the accused 
being that the word ‘owner’ which occurs in s. 85 (2) of the Act cannot include 
a person who is merely the owner of the building and machinery but has no con- 
nection either with the manufacturing process carried on by the factory or with 
the workers who are engaged in that process. The contention of the State, on 
the other hand, is that the word ‘owner’ must be construed to mean what it says, 
that the word must be given its normal, literal meaning and that a person who 
owns & building in which the manufacturing process is carried on or a person 
who owns the machinery in case the manufacturing process is carried on with 
the help of machinery, must be held to be an owner. Now, it is true as contend- 
ed by the learned Additional Government Pleader that the strict grammatical 
meaning of the words is often the safest guide for the construction of those words. 
But as ae by the Supreme Court in Chamarbaugwala v. Union of India? 
(p. 976) : 

“...That, however, does not mean that the decision should rest on a literal inter- 

pretation of the words used in disregard of all other materials,” 
Tf the language of the statute which we are called upon to construe were plain 
and unambiguous, the rule of literal construction would certainly have had the 
right of preference. The language, however, used by the Legislature in sub-s. (2) 
of s. 85 is so wide as is capable of being applied to owners of different classes and 
of varying categories, While interpreting the word ‘owner’, therefore, it is neces- 
sary to have regard for circumstances like the historical background of the statute, 
the object of the statute, the mischief which it intended to suppress, and the 
various other provisions contained in the statute. As stated in Maxwell on the 
Interpretation of Statutes, 10th ed., page 18, in a passage cited with approval 
. by Venkatarama Aiyer, J. in the Supreme Court decision cited above: 

“To arrive at the real meaning, it is always necessary to get an exact conception 
of the aim, scope and object of the whole Act; to consider, according to Lord Coke: 
(1) What was the law before the Act was passed; (2) What was the mischief or defect 
for which the law had not provided; (3) What remedy Parliament has appointed; and 
(4) The reason for the remedy.” ` ' 

‘A worker’ is defined in s. 2(7) of the Act as a person “‘employed”’, directly 
or through any agency, in certain processes. The word ‘factory’ is defined in 
el. (m) of s. 2 to mean pr emises where ten or more persons are working, if the 
manufacturing process is carried on with the aid of power or where twenty or 
more workers are working, if the manufacturing process is carried on without 
the aid of power. In order, therefore, that the provisions contained in the 
Act could apply to a place, ‘it is necessary that a certain number of persons 
must be engaged in the manufacturing process and what is ven more import- 
ant, it must be established, as held by the Supreme Court in Shankar} Balaji v. 
State of Maharashtra® that those persons are ‘‘employed’’ under a contract of 
service, The first of these conditions is easy of evasion and a common mode of 
evasion is to split up a factory apparently into soumany smaller units so as to 
bring the number of workers below the minimum prescribed. The second con- 
dition is in practice often difficult of proof, and workers engaged in certain 
manufacturing processes, like the bidi making, work generally not. under a con- 
tract of service but as independent contractors, The object of the Legislature 
in enacting s. 85 was, as stated by the Supreme Court in B. Y. Kshatriya (P) 
Ltd. v. Union of India* (p. 1595) : 

“ ,.to extend in appropriate cases the provisions of the Act to establishments which 
are otherwise ‘not factories within the meaning of the Act, and to ensure to persons 
working in factories even if not workers within the meaning of the Act, the benefits 
provided thereby.” 

The provisions of s. 85 shall have to be constrned in the light of this background 
and in reference to the object set out above. i 


2 (1957) 69 Bom. L.R. 073. L.R. 364, 
3 [1902] AIR. S.C. 517, s.c. 64 Bom. 4 . [1983] ALR. 8.0.3 "1591, 


1968.] . JAMNABAI PURSHOTTAM Y. STATE (4.CR.J.)—Chandrachud J. 847 


‘There: is an Cepia aspect of s. 85, to which attention’ must be particularly 
drawn. The general scheme of the Act is to make the occupier or the manager 
liable for breaches of the provisions contained in the Act. Section 93 is almost 
the sole exception to this rule and even then that section seeks to make the 
owner, as distinguished from the occupier or manager, liable in a very limited 
- class of eases. The inclusion of the ‘owner’ in s. 85(2) and the particular Te- 
ference contained in el. (t) of the non obstante clause of s. 85 to the ‘owner’ 
is, therefore, in the nature of an innovation. It is relevant to consider. whether 
by introducing this innovation, the Legislature wanted to bring about a radical 
change in the concept of. liability under the Factories Act. The background 
referred, to above, the context in which theword ‘owner’ is used in el. tii) of 
the non obstante clause, and the other circumstances which we will presently 
mention indicate, in our opinion, clearly that such a radical departure was not 
contemplated by ‘the framers of the Act. It seems to us difficult to imagine that 
for the more effective enforcement of the provisions contained in/the Factories 
Act, it was thought necessary by the Legislature to penalise persons in the posi- 
tion of the accused who are neither connected with the manufacturing process 
nor with the workers working in the place notified by the State Government 
under s. 85(7) of the Act. 


In the construction of the word ‘ owner’, which oecurs in sub-s. (2) of s. 85, 
the first consideration which-must be borne in mind is that the Legislature has 
not indicated expressly the subject-matter. of the ownership by a predicative 
clause. Sub-section (2), which creates a three-fold fiction, provides, in so far 
as is material, that after a place is declared by the Government to be a place 
to which all or any of the provisions of the Act shall apply, ‘‘... ... the owner 
shall be deemed to be the occupier.’ The contention of the learned Additional 
Government Pleader is that the word ‘owner’ must mean the owner of the place 
in respect of which the Government has issued the notification and that the 
ownership.of the place must in turn mean the title to the premises in which 
the manufacturing process is carried on, regardless of the consideration as to 
. whether the owner of the premises is in any manner concerned with the mann- 
facturing : ‘process: We find it impossible to accept this all embracing conten- 
tion. . A clue to the meaning of the word ‘owner’ can be found in the context 
in which that word is used in the non obstante clause, and in the proviso to 
8. 85(1)- of the Act. The non obstante clause says that the State Government 
can issue-a notification with regard to a place meg ein a manufacturing pro- 
cess is carried on 


- "notwithstanding that— 
(i) the number of persons akoa terei is less than ten, if working with the 
aid of power and less than twenty if working without the aid of power, or 
(i) the persons working therein are not employed by the owner thereof but are 
working with the permission of, or under agreement with, such owner: : 
` Provided that the manufacturing process is not being carried on by the owner only 
with the aid of his family.” 
It is clear from the wording of cl. (#), that the owner, who was within the 
contemplation of the Legislature, was a person who bore some relationship with 
the workers who were working on-the premises. A person who is merely the 
owner of a place on which the premises of the factory are situate, as for ex- 
ample, the Port Trust in.the present case, or a person who ‘is merely the owner 
of the premises in which the machinery is installed or who again is merely the 
owner of the machinery with the help of which the manufacturing process is 
carried on, cannot, in our opinion, be deemed to be an owner such as is con- 
templated by sub-s. (2) of s. 85. The proviso to sub-s. (J) also emphasises 
that the' ‘owner’ contemplated by s. 85, must be a person who in some manner 
is concerned with the manufacturing ‘process carried on in the place in res- 
pečt of which the power is conferred on the State Government to issue a noti- 
fication. If the ‘owner’ as contemplated by cl. (di) of the non obstante clause 
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and the proviso to sub-s. (J) of s. 85 must mean‘a person who is cither con- 
nected with the manufacturing process or is concerned directly or indirectly 
with the persons engaged in the manufacturing process, we are of the opinion 
that the word ‘owner’ which occurs in sub-s. (2) of s. 85 must bear a similar 
meaning, 

It is contended by Mr. Mehta that the non obstante daise is worded in such © 
a peculiar fashion that in the context in which it occurs, it must be construed as 
imposing a condition on the exercise of the power which is conferred on the 
State Government to issue a notification under s. 85, sub-s: (7). The argument 
is that if the State Government cannot issue a notification unless the terms 
of either cl. A) or cl. (i) of the non obstante clause are satisfied, then the 
word ‘owner’ which occurs in sub-s. (2) of s. 85 must necessarily be construed 
in the context of the provisions which are contained in the non obstante clause, 
particularly in cl. (ič) thereof. -In answer to this contention, the’ learned 
Additional Government Pleader has drawn our attention to two decisions of 
the Supreme Court reported in Aswim Kumar v. Arabinda Bose® and Domi- 
nion of India v. Shrinbat.S It was beld in the earlier of these two cases that 
(p. 2u: : jpo ika] 

..The enacting jart of a statute must, where it js clear, be TR to control the 

non obatante clause where both cannot be read harmoniously;.. 
one: it was held in the later case that (p. 599): 


..although ordinarily there should be a close approximation between the non- 
obstante clause and the operative part’ of the section, the non obstante clause need 
not necessarily and always be co-extensive with the operative part, so as to have the 
effect of cutting down the clear terms of an enactment. If the words of the enactment 
are clear and are capable of only one interpretation on a plain and grammatical con- 
struction of the words thereof a non obstante clause cannot cut down the construction 
and restrict the scope of its operation.” 

The two decisions on which the learned Additional Govemnmeat Pleader re- 
lies are, in our opinion, distinguishable from the facts of the case before, us, 
because, in the first place, the non obstante clauses, which their Lordships of 
the Supreme Court were considering, were of a‘general nature and were not 
particularized as the non obstante clause in the case before us is particularized. 
Tn both the cases, the non obstante clause contained provisions indicating that 
the power which was conferred by” the main provision could be exercised not- 
withstanding anything contained in certain Act or Acts. In the case before us, 
the Legislature has conferred on the State Government the power to issue a 
notification applying all or any of the provisions of the Act, to certain places 
and the non obstante clause does not say as it did in the two cases before the 
Supreme Court, that the power so conferred could be exercised notwithstand-: 
ing anything contained in the Act. What is provided is that the power to 
issue the requisite notification can be exercised notwithstanding ‘that the num- 
ber of persons employed is below the minimum prescribed under the definition 
of the word ‘factory’, and notwithstanding that the persons working in the 
factory are not employed by the owner: thereof, but are working with the per- 
mission of or under an agreement with such owner. Though, however, the de- 
cisions of the Supreme Court on which counsel for the State relies cannot, in 
our opinion, afford him any assistance, it seems unnecessary to decide the ques- 
tion raised by Mr. Mehta for the simple reason that the notification issued by 
the State Government in the present case is not challenged on the ground that 
it does not comply, with the provisions contained in s. 85. . 

A reference to the rule, for the Violation of which the accused is prosecuted, 
will emphasize that the word ‘ owner’ which occurs in sub-s. (2) of s. 85 can. 
not be construed in the sense in which the State wants us to construe it. Rule 
3-A of the Bombay Factories Rulcs, 1950, provides that no occupier of a factory 
shall use any premises as a factory, except under a licence obtained or renewed 
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in accordance with the provisions of the Rules. Rule 4, which deals with appli- 
cations for registration and grant of licences, says that the occupier or manager 
of every factory which falls within the scope of the Act shall submit to the 
Chief Inspector of Factories, an application in form No. 2 for the registration 
of the factory accompanied by an application in form No. 3 for the grant of 
a licence therefor. Now, if one turns to the’several particulars which are re- 
quired to be filled in these forms, it would be transparent that a person in the 
position of ihe accused cannot possibly possess the information which is re- 
quired to be mentioned in the application. Form No. 2 which is the form pres- 
eribed for an application for registration of the factory and for notice of occu- 
pation, for example, requires that, amongst other things, information must bo 
given of the wature of manufacturing process carried on in the factory during 
the last 12 months, the nature of the manufacturing process to be carried on 
during the next 12 months, the names of the principal product and the other 
products which are manufactured or intended to be manufactured, the 
maximum uumber of workers proposed to be employed during the ensuing 
year, and the full mame and residential address of the occupier or the pro- 
prietor or the directors if the factory is a publie limited company and of the 
share-holders if it is a private company. One of the particulars required to 
be mentioned in form No. 3, which is prescribed for an application for a licence 
or for renewal of a licence, is the maximum number of workers intended to be 
employed during the ensuing year. In the very nature of things, a person 
who is merely the owner of the premises in which the manufacturing process 
is carried on or who is merely the owner of the machinery which has been given 
on le&ve and licence to those who carry on the manufacturing process, cannot 
possess the information which is required to be mentioned in the statutory 
forms which ‘are prescribed under the Act. To hold, therefore, that a mere 
owner of the plot of land on which the factory stands or a mere owner of the 
premises or the machinery is ‘an owner’ within the meaning of sub-s. (2) ‘of 
g. 85 of the Act is to impose on these persons an obligation which is impossible 
for them to discharge. Jt is contended by the learned Additional Government 
Pleader that it is not legitimate to construe the provisions of an enactment by 
reference to the Rules which are framed under it and that, in any event, it 
would not be proper to cut down the clear meaning of the words used in sub- 
s. (2) of s. 85 by reference to the requirements of a rule which has been framed 
under the Act. The learned Additional Government Pleader may be right 
that, normally, it is not legitimate to cut down the import of a statutory provi- 
sion by reference to the rules which are framed under the statute. But, as 
observed in' Pramod Bhat v. Kanwar Rai Nath’, in cases where there is ambi- 
guity in the language used by the Legislature, or where more than one con- 
struction is possible, then the rules framed under the Act would help the 
Court in coming to the right conclusion as to the construction which should 
be placed upon a particular provision in the Act. 

The construction which is canvassed on behalf of the State will, in our 
. opinion, lead to absurd results. As we have indicated already, a wider con- 
struction of the word ‘owner’ would require particulars to be furnished for 
obtaining licences, by persons who, in the very nature of things, would not be 
able to furnish them. Yet another absurdity to which the wider construction 
would lead is that it would make a person liable for acts over which he has no 
control and which he cannot possibly prevent, remedy or account for. An 
owner of the premises and the machinery, for example, may give them on leave 
and licence; if a manufacturing process is carried on in the premises then the 
place would fall within the definition of the word ‘factory’ provided, of course, 
the other conditions are fulfilled. If the place is a factory within the mean- 
ing of the Act, the several consequences which are provided for in the Act 
would necessarily ensne, but the person who is a mere owner of the premises 
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or the machinery would not be in a position to ensure compliance with the 
various provisions of the Act, like the provisions governing the safety and the 
health of the workers. The third absurdity, as pointed out by Mr. Mehta, 
which would inevitably vesult if a wider construction were put on the word 
‘owner’ is that a person who is not connected with the manufacturing process 
or is not concerned in any manner, direct or indirect, with the workers who 
are engaged in the manufacturing process, would find himself in a far more 
disadvantageous position if the place is notified under s. 85 of the Act than a 
person similarly situated, but in respect of whose preniises a notification under 
s. 85 is not issued. Section 85(/) confers upon the State Government the 
power to apply all the provisions of the Act to any place in which the manu- 
facturing process is carried on, and if the word ‘owner’ is construed to mean, 
as contended by the State, to be a person who may merely be the owner of the 
premises or of the machinery, such a person would be under an obligation to 
comply with all the requirements of the Act, as the owner becomes by fiction 
an occupier under s. 85(2) of the Act. On the other hand, an owner of the 
premises iu respect of which a notification is not issued under s. 85 would be 
under no obligation to comply with the requirements of the Act save to the 
extent to which provision is made in s. 93 of the Act, for an owner, as dis- 
tinguished from an occupier, is made liable only to the limited extent indicated 
in s, 98. The learned Additional Government Pleader says that hard conse- 
quenees have no relevance on the true meaning of an Act, and in support of 
this submission he relies very strongly on the observations of Mr. Justice 
Bhagwati in Dominion of India v. Shrinbai at page 600, that Courts arg not 
concerned with the equities of individual cases. Now, there can be no doubt 
that the Judge must administer the law as he finds it and in one’s zeal to 
do substantial justice one must not ignore the clear provisions of law. We 
haye, however, not construed the word ‘owner’ in a somewhat limited sense 
with the object of avoiding hard or inconvenient results. In construing 
the section as we have, we have taken into account various circumstances men- 
tioned during the course of this judgment and we have, as an additional cir- 
cumstanee, indicated the hard consequences which. would flow out of the con- 
struction canvassed on behalf of the State. The unqualified submission that’ in 
the construction of a statute consequences ensuing out of a particular construc- 
tion are not a matter of any relevance seems to us to be difficult to accept. If 
more than one construction is reasonably possible, we must adopt a construc- 
tion which would avoid strange results. 

It was argued by the learned Additional Government Pleader that we must 
not construe the word ‘owner’ io mean anything less than it says, because to 
cut down the amplitude of the word is to nullify the effect of the deeming pro- 
vision contained in sub-s. (2) of s. 85. The argument of the learned counsel 
is that the Legislature nray have intended to bring within the fold of the 
Factories Act persons who would not normally fall within it, in order to meet 
the widespread evasion of the Act. We are unable to appreciate how, by hold- 
ing that the word ‘owner’ does not cover the case of a person who is merely 
the owner of the premises or the machinery, we will not be giving full effect to 
the fiction created by sub-s. (2) of s. 85. It is significant that though the 
Legislature has created the three fictions mentioned in sub-s. (2), no fiction 
has been created as to who shall be deemed to be the owner. The fiction can 
come into play only if and when a person is held to be an ‘owner’ within the 
meaning of sub-s. (2), for it is only upon such a finding being made and, uot, 
until then that the owner becomes an occupier by reason of the fiction. The. 
question as to whether a ree is an owner within the meaning of sub-s (2) 
of-s. 85 must, therefore, be decided on its own merits, untrammelled by the 
deeming provision. 

For these reasons, we are of the view that the accused, who is not shown to 
hear any conection with the manufacturing process carried on by the five 
factorics and who is also not shown to bear any relationship with the workers 
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who are engaged in the manufacturing process, cannot be said.to be am ‘owner’ 
as contemplated by s. 85(2) of the Factories Act. The appeal will, therefore, 
be allowed and the order of conviction and sentence will be set aside. Finc, 
if paid, shall be refunded to the appellant. 

Appeal allowed. 


a all 


APPELLATE CIVIL. 


Before Mr. Justice Patel and Mr. Justice Chitale. 


SHIRAMABAT BHIMGONDA PATIL 
: Vv. $ 
.KALGONDA BHIMGONDA PATIL.* 
Hindu Succession Act (XXX of 1956), Secs. 6, 4—Interest of Hindu Mitakshara coparcener 
available for division under s. 6, what is. 


The interest of a Hindu Mitakshara coparcener available for division under s. 6 
of the Hindu Succession Act, 1956, will be such share in the property as would be 
allotted to him if a partition of the property had taken place immediately before his 
death amongst the coparceners according to the rules of Hindu law with the qualifica- 
tion that the rule of Hindu law providing a share to the mother and maintenance 
and marriage expenses of the daughters must be treated ‘as abrogated in view of 
s. 4 of the Act. 


Tre facts appear in the judgment. 


K. B. Sukthankar, for the appellant. 
M. V. Paranjape, for respondents Nos. 1, 3 and 5. 


PATEL J. The question in this case is one of interpretation of s. 6 of the Hindu 
Succession Act, 1956. 
_ One Bhimgonda died leaving behind him the plaintiff his widow, a son defend- 
ant No. 1, three daughters defendants Nos. 2, 3 and 4 by his predeceased wife 
Anjanabai. Bhimgonda and his son formed a coparcenary and owned the suit . 
property. Jangonda, defendant No. 5, is the father of Anjanabai and defendants 
Nos. 6 and 7 are two co-sharers of some properties. The plaintiff filed this suit 
for partition and possession of her share in the properties claiming that she was 
entitled to $+ ic. 2/5. Defendant No. 1 contended that she was entitled to 
only 1/10th share and no more. The learned trial Judge has held that the plain- 
tiff has 2/5th share in the family properties, and the learned District Judge has 
held that the plaintiff is entitled to'1/15th share, but as the defendants had 
admitted it to be 1/10th, he decreed accordingly. The question ihat arises is 
not easy to answer. 

Section 6 of the Hindu Succession Act, 1956, is as follows: 

“When a male Hindu dies affer the commencement of this Act, having at ‘the time 
of his death an interest in a Mitakshara coparcenary property, his interest in the pro- 
perty shall devolve. by survivorship upon the surviving members of the coparcenary 
and not in accordance with this Act: 

Provided that, if the deceased had left him surviving a female relative specified in 
class I of the Schedulé or a male relative specified in that class who, claims through such 
female relative, the interest of the deceased in the Mitakshara coparcenary property shall 
devolve by testamentary or intestate succession, as the case may be, under this Act and 
not by survivorship. 

* Decided, December 18, 1963. Second in Civil Appeal No. 258 of 1960, confirming 


Appeal No. 1620 of 1961, against the decision thedecreo passed by V. H, Chitnis, Civil 
of K. A. Mohta, District Judgo of Sangli, ` Judge, Tasgaon, in Civil Suit No. 109 of 1039. 
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Explanation 1.—For the purposes of this section the, interest of a Hindu Mitakshara 
coparcener shall be deemed to be the share in the property that would have been allotted 
to him if a partition of the property had taken place immediately before his death, irres- 
pective of whether he was entitled to claim partition or not. 

Explanation 2—Nothing contained in the proviso to this section shall be construed 
as enabling a person who has separated himself from the coparcenary before the death 
of the deceased or any of his heirs to claim on intestacy a share in the interest referred 
to therein.” 

Bhimgonda died joint with his son and the question is: What was Bhimgonda’s 
interest i.e. what would be the share that would have been allotted to him on 
partition between his son and himself? If an actual partition is the criterion, 
on the basis of the rule of Hindu law that on a partition between father and sons 
wife is entitled to a share, Bhimgonda would have only 1/8rd share, 1/3rd share 
going to the plaintiff. It must be noticed that the section does not provide for 
actual partition at first as at death, and allotment of shares to the sharers and 
then for a division of the property falling to the share of the deceased coparcener 
amongst his heirs. The anomaly therefore would be that 1/3rd share which 
_ would go to the mother on actual partition she will not get, as there is not a par- 

tition during the life-time of father, nor does the section so provide and it will 
remain with the son and the widow and daughters will get a share only out of 
1/8rd of the entire property. This is not the only complication as will appear 
from the next para. i 

Iu the present case defendants Nos. 2, 3 and 4 are daughters some of whom 
are unmarried. Under Hindu law before division between cosharers their 
maintenance and expenses for their marriage must be provided for, out of the 
joint family property. The 1/3rå share will, therefore, be further reduced. 
Is it then correct to hold that this was never intended and explanation to the 
section only means such share as would come to him on a division between only 
the male coparceners as such without any reduction? In other words, does it 
mean that while considering the share of the deceased coparcener females 
should be wholly disregarded? If this view is taken, difficulties may ariso 
where a person dies joint with his brothers and has two or three sisters. Uu- 
doubtedly a provision for their marriage and maintenance has to be made on a 
partition between the brothers otherwise it would bring about most unjust. 

results. 

The learned author of Sir Dinshah Mulla’s Hindu Law has expressed the 
view in a case similar to the one in hand that only 1/8rd share will be avail- 
able for division. The learned author, with respect, has not taken into account 
the rights of females in the property who are as of right entitled to a provision 
for their maintenance and marriage expenses. In this connection it must be 
noticed that the Hindu Women’s Rights to Property Act, 1987, has been repealed, 
the result being that the widow cannot claim partition and possession, The 
Succession Act does not provide for actual partition as at the death of her 
husband and allotment of the share to her which she would have got in such 
property. The partition referred to in the explanation is merely notional. 
The result would be that the property available, for division between her and 
other heirs would be reduced. It would be highly unjust to her and to the 
other heirs since the sons’ shares will be augmented for which there is no 
rational reason. The question is, was such a result intended by the Legislature? 

We must construc the section not by itself but along with the other provi- 
sions having due regard to the scheme of the Act. Section 4 in this connec- 
tion may also be noticed. It gives overriding effect to the provisions of the Act 
and is as follows: 

“4, (1) Save as otherwise expressly provided in this Act,— 

(a) any text, rule or interpretation of Hindu law or any custom or usage as part of 
that law in force immediately before the commencement of this Act shall cease to have 
effect with respect to any matter for which provision is made in this Act; 


1968,] SHIRAMABAI BHIMGONDA V. KALGONDA (4.0.J.)—Patel J. 858 


(b) any other Jaw in force immediately before the commencement of this Act shall 
. cease to apply to Hindus in so far as it is inconsistent with any of the provisions contained 
in this Act. 

(2) For the removal of doubts it is hereby declared that nothing contained in this 
Act shall be deemed to affect the provisions of any law for the time being in force pro- 
viding for the prevention of fragmentation of agricultural holdings or for the fixation of 
ceilings or for the devolution of.tenancy rights in respect of such holdings.” 

Mr. Paranjape relies on this section. He says that the rule of the Mitakshara 
law that on a partition the mother is entitled to a share (a limited estate) and 
that daughters’ maintenance and marriage expenses should be provided is for 
the reason, that they do not have any share in the family property as such nor 
are they entitled to succeed to the husband and father respectively. But now. 
that they are entitled to succeed to a share on the death of the husband and 
father under s. 4 that rule of partition must be deemed to have been abrogated. 
In our view this submission is well founded. It is not possible to uphold the 
contention of the appellant that as the explanation to s. 6 defines the interest 
of the coparcener to be the share that the father would have got on a partition 
it amounts to an express saving of that rule of partition for the obvious reason 
that, it does not enjoin actual partition and does not enable the mother to re- 
duce her share into possession. The explanation is intended to be of general 
application and cannot be treated as saving the abovesaid rule of partition. 
To uphold the contention would produce most unjust results which could never 
have been intended by the Legislature. 

We, therefore, hold that the interest of a Hindu Mitakshara coparcener avail- 
able for division under this section will be such share in the property as would 
be allotted to him if a partition of the property had taken place immediately 
before his death amongst the coparceners according to the rules of Hindu law 
with the qualification that the rule of Hindu law providing a share to the 
mother and maintenance and marriage expenses of the daughters must be 
treated as abrogated in view of s. 4 which gives the Act overriding effect. 

In the result, the appeal fails and is dismissed. There will be no order as to 
costs. Si 
Appeal dismissed. 


CRIMINAL REVISION. 


Before Mr. Justice Chitale. 


SOHANLAL PAHLADRAI VAID V, THE STATE OF MAHARASHTRA.* 

Indian Evidence Act (I of 1872), Sec. 145—Commissions of Inquiry Act (LX of 1952), Sec. 
6—Statement by witness before Commission of Inquiry—Whether such statement 
can ba used in subsequent proceeding to contradict witness under s. 145, Evidence 
Act—Such use whether amounts to use against witness within s. 6 of Commissions 
of Inquiry Act. ; 

A statement made by a witness before a Commission constituted under the Com- 
missions of Inquiry Act, 1952, can be used as an earlier statement for contradicting 
the witness in a subsequent proceeding under s. 145 of the Indian Evidence Act, 
1872. Such use of the statement does not amount to “use against the witness” as 
contemplated by s. 6 of the Commissions of Inquiry Act. 

Allen Berry and Co. v. Vivian Bose,’ Gulab v. Crown,’ Imperatrix v. Pitamber Jina,’ 
Queen Empress v. Tribhovan Manekchand’ and Hughes v. Rees,’ referred to. 


Tue facts appear in the judgment. 

* Decided, February 3, 1964. Criminal Re- 2 [1923] A.I.R. Lah. 315. 
vision Application No. 28 of 1964 (with Criminal one I.L.R, 2 Bom. 61. 
Application No. 25 of 1964). 1884) I.L.R. 9 Bom. 131. 

1 [1960] A.I.R. Punj. 86. 5 (1838) 7 L.J. (N.B.) 268. 

B.L.R.—28, 


A OO 
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J. L. Nain and P. L. Nain, for the petitioner-aceused No. 1. 
M. A. Rane, Assistant Government Pleader, for the State. 
I. T. Chada, for accused Nos. 2 and 3. 


Curate J. This is a revision application by the accused against the order 
“passed by the learned Judicial Magistrate, F.C., Jalgaon, which is confirmed 
by the learned Sessions Judge, Jalgaon, rejecting their prayer for a summons 
for production of earlier statements of some of the prosecution witnesses. 

The relevant facts are as follows: Accused Nos. 1 and 2 are the proprietors 
of ‘“‘Sohanlal Pahaladrai Solvent Extraction Plant, Jalgaon,” and accused 
No, 3 is the Manager of the said plant. On March 17, 1961, there was an ex- 
_plosion in the said plant and 23 employees died and eight more employees sus- 
tained injuries. The State Government appointed a Commission of Inquiry 
under the Commissions of Inquiry Act, 1952, to inquire, among other things, 
into the cause of the said explosion. This Commission was appointed in April 
1962. The Commission recorded the evidence of several persons. After the 
inquiry a charge-sheet was submitted against the present accused under ss. 286, 
287 and 304 of the Indian Penal Code. This charge-sheet was submitted in 
May 1962. Many of the persons, who gave evidence before the Commission, 
are cited as prosecution witnesses. During the course of the trial the accused 
applied to the learned trial Magistrate that summons should be issued to the 
then D.S.P. Jalgaon under s. 94, Criminal Procedure Code, asking him to pro- 
duce the statements of the prosecution witnesses made before the above-said 
Commission. The accused stated that copies of these statements were supplied 
to the accused while inquiry before the Commission was going on and that these 
statements of prosecution witnesses before the Commission were required at 
the trial for contradicting the prosecution witnesses under s. 145 of the Indian 
Evidence Act, if occasion for the same arises. 

Both the learned trial Magistrate as well as the learned Sessions Judge held 
that in view of s. 6 of the Commissions of Inquiry Act, 1952, the statements of 
prosecution witnesses before the Commission could not be used to contradict 
them at a subsequent trial, hence the accused’s application for a summons to 
get those statements produced was rejected. It is against this decision that the 
present revision application is preferred by the accused. 

Mr. Nain, who appears for the petitioner-accused, contends that the inter- 
pretation put upon s. 6 of the Commissions of Inquiry Act, 1952, by the Courts 
below is erroneous. Section 6 reads thus :— 

“8. No statement made by a person in the course of giving evidence before the Com- 
mission shall subject him to, or be used against him in, any civil or criminal proceeding 
except a prosecution for giving false evidence by such statement: 

Provided that the statement— 

(a) ig made in reply to a question which he is required by the Commission to answer, 
or 

(b) is relevant to the subject matter of the inquiry.” 

Mr, Nain contends that reading s. 6 as a whole it is clear that the protection 
afforded by this section is against fastening any civil or criminal liability on a 
person appearing as a witness before a Commission to give evidence, because 
of any statement in his evidence before the Commission. Mr. Nain contends 
that the words ‘‘No statement shall be used against him’’ in s. 6 cannot be inter- 
preted to mean that such a statement cannot be used for any purpose what- 
ever. Mr. Nain also relies on the words ‘‘except a prosecution for giving false 
evidence by such statement’’ to contend that these words by necessary impli- 
cation indicate that a statement before the Commission can be used and proved 
to show that the witness making that statement has thereby deliberately given 
false evidence before the Commission. In my opinion, there is considerable 
force in these contentions. 

As stated by Mr. Rane, the learned Assistant Government Pleader, there is 
no doubt that s. 6 is intended to encourage people to come forth and give evid- 
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ence before a Commission without being apprehensive of civil or criminal liabi- 
lity because of their giving evidence before a Commission. The question for 
consideration, however, is whether the words ‘‘no statement shall be used 
against him in any civil or criminal proceeding’’ can be interpreted to mean 
that the statement cannot be used for any purpose whatever except the one men- 
tioned in s. 6. In the first place, if it was the object of the Legislature that 
the statement of a person made before a Commission should not be used for any 
purpose whatever in a subsequent civil or criminal proceeding, the Legislature 
could have said so clearly. The very fact that the Legislature has not chosen 
to say so is very significant. The material words are ‘‘against him’’. The ques- 
tion for consideration is whether the use of a statement made before a Com- 
mission as an earlier statement to contradict a later statement, as provided for 
by s. 145 of the Evidence Act, would amount to a ‘‘use against the person 
making the said statement’’. Mr. Nain contends that the expression ‘‘against 
him’’ must be interpreted to mean that the use of the said statement should not 
adversely affect the witness so as to give rise to a civil or criminal liability 
against him except the one mentioned in the section itself. When a statement 
made by a witness before a Commission is used as an earlier statement for con- 
tradicting the witness under s. 145 of the Indian Evidence Act, it cannot be 
said that such use is ‘‘against him’’, because no liability is thereby fastened on 
him. The purpose of using an earlier statement under s. 145 of the Evidence 
Act is to show that the witness is unreliable and that the Court should not be- 
lieve him. In my opinion, such nse under s. 145 of the Evidence Act does not 
amount to ‘‘use against the witness’’, as contemplated by s. 6 of the Commis- 
sions òf Inquiry Act, 1952. The use of an earlier statement before a Commis- 
sion for the purpose mentioned in s. 145 of the Indian Evidence Act would be 
helpful to a Court which has to decide whether the witness concerned should 
be believed or not. In enacting s. 6 of the abovesaid Act, the Legislature could 
not possibly intend to lay down that a statement of a witness made before a 
Commission could never subsequently be shown to be inaccurate, wrong or false, 
except in a prosecution against that witness mentioned in the said section. 

Mr. Rane, the learned Assistant Government Pleader, contends that if it was 
correct to say that s. 6 is intended merely to protect a witness making a state- 
ment before a Commission from civil or criminal liability, then the latter part 
of s. 6 would be redundant. Mr. Rane contends that if the petitioner’s con- 
tention is correct, the first part, viz. ‘‘no statement made by a person in the 
course of giving evidence before the Commission shall subject him to any civil 
or criminal proceeding’’ would be enough, and the latter part viz, ‘‘...or be 
used against him’’ would be redundant, hence the construction sought to be 
put upon s. 6 by the petitioner cannot be accepted. I am unable to uphold this 
contention. The expression ‘‘No statement ... shall subject him to” clearly 
indicates that a statement made before a Commission could not be made 
the basis of a civil or criminal proceeding against the person making that state- 
ment, i.e. no civil or criminal liability could arise out of such statement, the 
only exception being the one mentioned in s. 6 itself. The latter part, viz. 
“No statement...shall be used against him”, in my opinion, only lays 
down that in any other civil or criminal proceeding the statement, even though 
not the sole basis of that proceeding, shall not be used so as to fasten any civil 
or criminal liability on the person making the statement, of course subject to 
the exception mentioned in s. 6. Reading s. 6 as a whole, it is clear that it 
merely lays down that a statement made by a person before a Commission 
would not expose the person making that statement to any civil or criminal 
action, which would render him liable on account of that statement, subject to 
the only exception mentioned in that section. 

For reasons indicated above, I hold that the learned trial Magistrate as wel] 
as the learned Sessions Judge—both of them—are wrong in taking the view that 
in a criminal case, which is not against the person making a statement before a 
Commission, the use of such a statement for the purpose mentioned in s, 145 
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of the Indian Evidence Act is prohibited by s. 6 of the Commissions of Inquiry 
Act, 1952. If it is held that such use is prohibited by s. 6, it would confer on 
a statement before a Commission immunity from challenge, which the Legisla- 
ture possibly never intended when it enacted s. 6. 

Mr. Nain during his arguments relied upon Allen Berry and Co. v. Vivian 
Bose,’ Gulab v. Crown,? Imperatrix v. Pitamber Jinu, Queen Empress v. 
Tribhovan Manekchand* and Hughes v. Rees.> The point that arises before 
me did not directly arise in these cases, and, in my opinion, these cases will not, 
strictly speaking, apply to the facts of the present case. I may, however, men- 
tion that the decision in Queen Empress v. Tribhovan Manekchand may have 
some relevance. In that case s. 25 of the Indian Evidence Act was considered 
and it was held that although the confession made to a police officer may be in- 
admissible to prove the alleged offence against the maker of that confession, it 
ig admissible for other purposes under s. 18 of the Indian Evidence Act. Simi- 
larly, even though a statement made before a Commission cannot be used— 
subject to the exception mentioned in s. 6—against the person making that 
statement so as to fasten on him civil or criminal liability, it can be used for 
other purposes, e.g. to show that that person, when he gives evidence in a sub- 
sequent proceeding, is not telling the truth or that he did not tell the truth 
when he gave evidence before the Commission. 

Thus, in my opinion, the statements made by the prosecution witnesses before 
the Commission can be used by the defence for the purpose mentioned in s. 145 
of the Indian Evidence Act. The learned trial Magistrate should, therefore, make 
the said statements available to the accused for crogs-examination, if they so 
desire. I would like to make it clear that these statements can be utilised by . 
the accused only for the purpose of contradiction, as contemplated by s. 145 
of the Indian Evidence Act. 

For reasons indicated above, I make the rule absolute, set aside the order 
passed by the Courts below and direct that the statements of the prosecution 
witnesses made before the Commission shall be made available to the accused 
for crogs-examination of the prosecution witnesses. Rule made absolute. 


CRIMINAL APPELLATE. 


Before Mr. Justice Tarkunde and Mr. Justice Palekar. 


STATE v. ATMARAM MAHADEO GHOSALE.* 

Bombay Police Act (Bom. XXII of 1951), Sec. 161(1)—Prosecution launched on police report 
against member of police force—Offence alleged committed under colour of authority 
—Prosecution instituted more than six months after date of offence—Whether pro- 
secution barred under s. 161(1)—Criminal Procedure Code (Act V of 1898), Secs. 217, 
492, 494, 422. 

Every prosecution for an offence specified in s. 161(1) of the Bombay Police Act, 
1951, comes under the mischief of that provision irrespective of whether it is initiated 
on a private complaint or a police report. 

All prosecutions, however initiated, are deemed to be prosecutions by the State. 

State of Rajasthan v. Mst. Vidhyawati,’ explained. 

Virupaxappa v. State of Mysore,” Director of R. & D. v. Corpn. of Calcutta’ Appaya 
v. The Collector of Vizagapatam,' State of Bihar v. Sonabatt Kumari’ Queen-Em- 
press v. Murarji Gokuldas’ Queen-Empress v. Nageshappa’ and Mahadev Lai 
v. Dhonraj Maisri,’ referred to. 


1 [1960] A.I.R. Punj. 86. Case No. 23 of 1962. 

2 [1923] AI.R. Lah. 315. 1 [1962] A.I.R. 8.C. 933. 

3 bienn LL.R. 2 Bom. 61. 2 [1963] A.I.R. S.C. 849. 

4 (1884) I.L.R. 9 Bom. 131. 3 liss AIR. S.C. 1355. 

6 (1838) 7 L.J. (N.B.) 268. 4 (1881) ILL.R. 4 Mad. 155 

` *Decided, February 21, 1964. Criminal & [1961] ALR. S.C. 221. 
Appeal No. 441 of 1963, from the ordər of 6 (1888) 1.L.R. 13 Bom. 389 
conviction and sentence passed by C. A. 7 (1895) I.L.R. 20 Bom. 643 
Phadkar, Sessions Judge, Ratnagiri, in Sessions 8 (1908) 12 C.W.N. 750 
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THE facts appear in the judgment. 


D. B. Kode and J. B. Khatu, for the accused. 


V. H. Gumaste, Additional Government Pleader, with D. @. Pandit, Special 
Public Prosecutor, for the State. 


` Tarxunpe J. The question for the decision of which this appeal has 
been referred to the Division Bench is whether a prosecution launched on a 
police report against some members of the police force for an offence alleged 
to have been committed by them by acting under colour or in excess of their 
authority is barred under s. 161(/) of the Bombay Police Act if the prose- 
cution is instituted more than six months after the date of the alleged offence. 
Sub-section (7) of s. 161 of the Bombay Police Act, 1951, is in the following 
terms :— 

“In any case of alleged offence by the Revenue Commissioner, the Commissioner, a 
Magistrate, Police officer or other person, or of a wrong alleged to have been done by 
such Revenue Commissioner, Commissioner, Magistrate, Police officer or other person, by 
any act done under colour or in excess of any such duty or authority as aforesaid, or 
wherein, it shall appear to the Court that the offence or wrong if committed or done was 
‘of the character aforesaid, the prosecution or suit shall not be entertained, or shall be 
dismissed, if instituted, more than six months after the date of the act complained of.” 
The duty or the authority which has been referred to in this provision has been 
specified earlier in s. 159 of the Act as, ‘‘any duty imposed or any authority 
conferred... by any provision of this Act or any other law for the time being 
in fofce or any rule, order or direction made or given therein”. 

The few facts in the context of which the above question arises in this case 
are these: One Vijaykumar was at the material time the District Superinten- 
dent of Police at Ratnagiri. In the beginning of June 1961, he went for the 
inspection of the Guhagar Police Station which was in charge of Sub-Inspector 
Kamat. On June 5, 1961, in a fit of anger, Vijaykumar threw some heavy 
substance at the head of Sub-Inspector Kamat with the result that Kamat re- 
ceived a fatal injury and died. Accused No. 1 in the present case was the 
orderly -of Sub-Inspector Kamat. Accused No. 2 was the Jamadar, and accused 
No. 3 the writer Police Head Constable at the Guhagar Police Station. Ac- 
cused No. 4 was the office-peon of the District Superintendent of Police, at 
Ratnagiri. According to the prosecution, accused Nos. 1 to 4 carried the dead 
body of Sub-Inspector Kamat from the Police Station to the sea-shore and took 
steps to make it appear that Kamat had committed suicide by drowning. It 
was further the case of the prosecution that accused Nos. 2 and 3 prepared a 
false inquest panchnama in an effort to show that Sub-Inspector Kamat had 
committed suicide by drowning, sent a false report to the Medical Officer, made 
false entries in the case diary, and made an incorrect entry in the Muddemal 
Register at the Guhagar Police Station. After the facts of this case came to 
light, the said Vijaykumar committed suicide. On the above facts, the four 
accused were tried in the Court of the Sessions Judge, Ratnagiri. The learned 
Sessions Judge found accused Nos. 1 to 4 guilty under s. 201 read with s. 
34, Indian Penal Code, for causing disappearance of the evidence of Vijay- 
kumar’s offence and knowingly giving false information in relation thereto. 
He also convicted accused Nos. 2 and 3 under s. 218 read with s. 34, Indian 
Penal Code, on the ground that these accused while being in charge of, the 
preparation of the record of the case relating to the death of Sub-Inspector 
Kamat, framed an incorrect report in order to save the said Vijaykumar from 
_ legal punishment by preparing a false inquest panchnama, a false report to 

the Medical Officer, a false case diary, and an incorrect entry in the Muddemal 
Register. 

From the order of conviction and the sentences imposed upon them, the 

accused filed the present appeal which initially came for hearing before 
t 
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Mr. Justice Chitale. Mr. Kode, who appeared on behalf of the accused, argued 
before Mr. Justice Chitale that as far as the conviction of accused Nos. 2 and 3 
under s. 218 read with s. 34, Indian Penal Code, was concerned, the same was 
bad by virtue of s. 161 of the Bombay Police Act, because the alleged offence 
consisted of acts done by accused Nos. 2 and 3 under colour of their duty or 
authority, and the prosecution was instituted more than six months after the 
acts complained of. On behalf of-the State, the Additional Government Pleader 
did not dispute that the alleged acts, which constituted the offence of accused 
Nos. 2 and 3 under s. 218 read with s. 34, Indian Penal Code, were done under 
colour of their duty or authority, and that the charge-sheet on which the prose- 
cution commenced was filed more than six months after the alleged acts. The 
learned Additional Government Pleader, however, argued that s. 161 does not 
affect the State as it does not refer to the State either expressly or by necessary 
implication, with the result that whereas a private case filed on a complaint 
against the officers mentioned in s. 161 might be barred under that section, a 
prosecution launched on a police report will not be affected in any way. Being 
of the view that the point raised by the learned Additional Government Pleader 
was of some importance, Mr. Justice Chitale referred the appeal to the Division 
Bench. 

The scope of s. 161(7) of the Bombay Police Act was recently considered 
by the Supreme Court in a case where the facts were essentially similar to the 
facts of the case before us. In Virupaxappa v. State of Mysore,’ the accused 
who was a head constable was convicted under s. 218, Indian Penal Code, on 
the ground that he had prepared false panchnamas and a false report in order 
to screen an offence under the Bombay Prohibition Act. The conviction óf the 
accused was set aside by the Supreme Court on the ground that his prosecution 
was barred under s. 161(J) of the Bombay Police Act. Their Lordships held 
that the alleged offence was committed by the accused under colour of his duty 
as a head constable, and that the prosecution was barred as it was launched more 
than six months after the alleged offence. The learned Additional Government 
Pleader argued before us that the above decision of the Supreme Court is not 
decisive of the question raised by him in the present appeal, because it was not 
argued before the Supreme Court that s. 161(/) had no application to a prose- 
cution launched by the State. It does not appear to us that the ratto decidendi 
of a case decided by the Supreme Court can be challenged before us on the 
ground that the decision might have been different if a particular argument 
had been advanced. However, it is not clear from the reported facts whether 
the prosecution in that case originated in a private complaint or a police report. 
That being so, it appears that the Supreme Court decision does not come in the 
way of the contention of the learned Additional Government Pleader that 
s. 161(/) does not affect a prosecution launched on a police report. 


Prior to the promulgation of the Constitution, it was well established in Indian 
law that the Crown was not bound by legislation in which it was not named 
either expressly or by necessary implication. It would be enough for this pur- 
pose to refer to the decision of the Privy Council in Province of Bombay v. 
Bombay Municipality.2 In that case, the Privy Council held that the Crown 
was not bound by certain provisions of the City of Bombay Municipal Act, 
1888. Their Lordships observed that the principle to be applied for the deci- 
sign of the question whether or not the Crown was bound by a statute was no 
different in the case of Indian legislation from that which had long been applied 
in England. The principle as stated by their Lordships was that the Crown 
was not bound by legislation in which it was not named expressly or by neces- 
sary implication. 

The question whether this position has undergone a change after the pro- 
mulgation of the Constitution and the establishment of a Republican form 
of Government in India was considered by the Supreme Court in Director of 
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R. & D. v. Corpn. of Calcutta. In that case, the Government of West Bengal 
was sought to be prosecuted through one of its officers for storing rice in certain 
premises without obtaining a licence for that purpose from the Corporation of 
Calcutta as required by a certain provision in the Calcutta Municipal Act, 1923. 
The Supreme Court held that the relevant penal provision in the Calcutta 
Municipal Act did not apply to the State of West Bengal. In the majority 
judgment delivered by Sinha C. J., his Lordship pointed out that until the 
advent of the Constitution, the legal position was well established in India that 
the Soveréign was not bound by any statute where it was not mentioned speci- 
fically or by necessary implication. It was observed that although this rule of 
interpretation was initially derived from the King’s prerogative, it has been 
adopted in our country on grounds of publie policy. A reference was then 
made to art. 372 of the Constitution which has provided that all the laws in 
force in this country immediately before the commencement of the Constitution 
shall continue in force until altered or repealed or amended by a competent 
Legislature or by other competent authority. His Lordship observed that the 
expression ‘‘laws in force’’ includes, not only statutory law, but also custom 
or usage having the force of law, and went on to say (p. 1360) : 

“...That being so, we are definitely of the opinion that the rule of interpretation of 
statutes that the State is not bound by a statute, unless it is so provided in express terms 
or by necessary implication, is still good law”. 

Mr. Kode argued that the law declared by the Supreme Court in this case 
has been modified by its subsequent announcements. We have gone through 
the casts cited by Mr. Kode, and we are satisfied that his contention is not justi- 
fied. Particular emphasis was laid by Mr. Kode on the judgment of the 
Supreme Court in State of Rajasthan v. Mst. Vidhyawati.4 In that case, the 
Supreme Court confirmed a decision of the Rajasthan High Court which had 
held that the State of Rajasthan was vicariously liable for a tortious act com- 
mitted by its employee, who was a driver of a jeep owned and maintained by 
the State for the official use of the Collector of a district and who had driven 
it rashly and negligently so as to cause a fatal injury. The Supreme Court up- 
held: the findings of the Courts below that the tortious act complained of was 
committed in circumstances wholly dissociated from the exercise of sovereign 
powers. The Supreme Court pointed out that the Government of India before 
the Constitution did not enjoy the same immunity from vicarious liability as 
‘was enjoyed by the Sovereign in Great Britain prior to the enactment of the 
Crown Proceedings Act of 1947. The Supreme Court then went on to say-—~ 
and this is the passage on which Mr. Kode relied before us (p. 940) :— ; 
< “When the rule of immunity in favour of the Crown, based on Common Law in 
the United Kingdom, has disappeared from the land of its birth, there is no legal warrant 
for holding that it has any validity in this country, particularly after the Constitution. 
As the action in this case arose after the coming into effect of the Constitution, in our 
opinion, it would be only recognising the old established rule, going back to more than 
100 years at least, if we. uphold the vicarious liability of the State.” 

We do not think that this observation of the Supreme Court affects in any 
manner their previous decision in Director of Rationing and Distribution v. 
The Corporation of Calcutta. What the Supreme Court have observed in the 
later case is that the law in India with regard to the vicarious liability of the 
State was materially different from the English law even prior to the promul- 
gation of the Indian Constitution, and that it was not necessary to review the 
position after the promulgation of the Cohstitution when the rule of immunity 
in favour of the Crown has disappeared even in the land of its birth. 

` Mr. Kode then argued that s. 161(/) of the Bombay Police Act was a pro- 
cedural section providing a period of limitation to certain types of prosecu- 
tions and suits, and that the rule that the State is not bound by legislation in 
which it is not named expressly or by necessary implication does not apply to 
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procedural provisions. “We do not think that this contention is correct. The 
proper ambit of the above rule appears to us to have been stated in Maxwell 
on the Interpretation of Statutes, 11th edn. After observing that the rule is 
commonly stated in the form that the Crown is not bound by a statute unless 
it is directly or by necessary implication referred to, the learned author goes on 
to say (lith edn., p. 129): 

“...It has been said that the law is prima facie presumed to be made for subjects 
only, but this is nowadays perhaps to be regarded as rather an over-statement of the 
position of the Crown, At all events, the Crown is not reached except by express words 
or by necessary implication in any case where it would be ousted of an existing preroga- 
tive or interest”. 

A little later, the learned author says (p. 185): 


“,..But it is probably more accurate to say that the Crown is not excluded from the 
operation of a statute where neither its prerogative, rights, nor property are in question”. 
The proper ambit of the rule, therefore, seems to be that a statute would not 
be so construed as to adversely affect an existing right of the State unless the 
State is referred to in the statute either expressly or by necessary implication. 
Now, a statute providing a period of limitation to suits or prosecutions would 
adversely affect the rights of the State, and it must, therefore, follow that un- 
less the State is referred to in such a statute either expressly or by necessary 
implication, the statute would not bind the State. 

There are many reported decisions in which the State was held bound by 
procedural rules. But in all those cases, whenever the above rule of interpreta- 
tion was relied upon, it was held that the State was referred to in the statute 
either specifically or by necessary implication. For instance, in Appaya v. 
The Collector of Vizagapatam® it was held by following the above rule on 
similar grounds that the Government were bound by the provisions of the 
Indian Limitation Act, 1877, relating to applications. Recently, the Supreme 
Court considered in the State of Bihar v. Sonabats Kumari, whether action 
against a State Government can be taken under O. XXXIX, r. 2, sub- 
r. (3) of the Civil Procedure Code if Government committed a breach of a 
temporary injunction issued by the Court. It was contended before the 
Supreme Court that O. XX XIX, r. 2(3) does not refer to the State either ex- 
pressly or by necessary implication, and that no action against the State could, 
therefore, be taken under that provision. The Supreme Court rejected the 
contention, not because the rule does not apply to procedural provisions, but 
because on an examination of the provisions of the Civil Procedure Code in 
general and of O. XX XIX, r. 2(3) in particular, the Supreme Court came to 
the conclusion that the State was bound by necessary implication by the provi- 
sions of the Code, and particularly those contained in O. XX XIX, r. 2(3). 

We must, therefore, proceed on the basis that s. 161(/) of the Bombay Police 
Act cannot adversely affect the rights of the State unless the State is mentioned 
in the statute either expressly or by necessary implication. The argument of 
the learned Additional Government Pleader that a prosecution initiated by a 
police report is not affected by s. 161(J) is based on the assumption that a 
prosecution initiated by a police report is, and a prosecution initiated by a 
private complaint is not, launched by the State. Now, it is arguable that a 
prosecution initiated on a police report is also not a prosecution launched by 
the State, for a police officer who sends a report of an offence to a Magistrate 
does so in performance of his statutory duty under s. 173 of the Code of Cri- 
minal Procedure, and not in his capacity as a servant or agent of the State. 
This position, however, was not argued before us, nor did we find it necessary 
to invite arguments thereon, because it appeared to us obvious that all prosecu- 
tions, however initiated, are deemed to be prosecutions by the State. In Hals- 
bury’s Laws of England, 3rd edn., Vol. 10, it has been observed (p. 272) : 

“Legal punishment is punishment awarded in a process which is instituted at the 
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suit of the Crown ‘standing forward as prosecutor on behalf of the subject on public 
grounds’...” 


A footnote further says: 


“Any private person, in the absence of statutory provision to the contrary, can com- 
mence a criminal prosecution, but the prosecution is always at the suit of the Crown. 
Hence it is that criminal proceedings were called pleas of the Crown”. 

As the learned Additional Government Pleader fairly pointed out, this prin- 
ciple has been accepted and acted upon in many decided Indian cases and is 
also implicit in several provisions of the Criminal Procedure Code. 

In Queen-Empress v. Murarji Gokuldas,’ the facts were that the pleaders 
for the prosecution and the defence agreed that if the principal witness would 
give his evidence on a special oath, they would accept his evidence as conclusive 
under ss. 8 to 11 of the Indian Oaths Act. The witness took the agreed special 
oath and gave his evidence, which, however, was not accepted by the Magistrate 
who heard the case. It was argued before the High Court in revision that the 
Magistrate was wrong in not accepting the evidence of the witness as conclusive. 
The question whether the evidence was conclusive depended on whether the ex- 
pression in s. 8 of the Oaths Act ‘‘party to any judicial proceeding’”’ included 
the complainant whose pleader had agreed with the pleader of the defence to 
be bound by the special oath. Dealing with this question, the High Court 
observed (p. 390): 

..It must be remembered that all offences affected the public as well as the indi- 

vidual injured, and that in all prosecutions the Crown is the prosecutor. The term ‘party’ 
in itə technical sense finds no place in the Criminal Procedure Code....The proceeding is 
always treated as a proceeding between the Crown and the accused. The Crown either 
proceeds itself, or lends the sanction of its name. The offence is dealt with as an inva- 
sion of the public peace, and not a mere contention between the complainant and the 
accused.” 
Again in Qusenctwpress v. Nageshappa,® this Court rejected the argument 
advanced before it that the period of six months which was provided for 
prosecutions by s. 11 of the General Salt Act, XII of 1882, could be extended by 
virtue of s. 18 of the Limitation Act of 1877. In rejecting the argument, 
Ranade J. observed (p. 547) : 


“The principles on which rules of limitdétion are framed have no natural application 

to prosecutions which are, in theory at least, instituted by the Crown. The general law of 
limitation and its schedules are chiefly intended for civil matters.” 
Before the Calcutta High Court, an argument was advanced in Mahadev Lal 
v. Dhonraj Maisri,® that a certain conviction for attempting to cheat should 
be set aside, because the person who was attempted to be cheated was not the 
complainant but was somebody else. In rejecting the argument, the Court ob- 
served that ‘‘the prosecutor in all criminal cases is the Crown’’. 

There are several provisions in the Criminal Procedure Code which show 
that even where a prosecution is launched on a private complaint, the prose- 
cutor is not the complainant but the State. Section 217 provides that in every 
trial before a Court of Session the prosecution shall be conducted by a Public 
Prosecutor. What is more, s. 492 empowers the State Government to appoint 
a Publie Prosecutor, generally or in any*case, or for any specified class of cases. 
Under s. 493, where the Public Prosecutor appears in any case of which he has 
charge, a pleader appointed by a private person to prosecute the case has to act 
under the directions of the Public Prosecutor, and it is the Public Prosecutor 
who has to conduct the prosecution. Under s. 494, any Public Prosecutor may, 
with the consent of the Court, withdraw from the prosecution of any person, 
and upon such withdrawal, the accused is discharged if the withdrawal is made 
before a charge is framed, or acquitted if the withdrawal is made after charge. 
These provisions show that, even in a case initiated on a private complaint, a 


7 (1888) I.L.R. 13 Bom. 389. 9 (1908) 12 O.W.N. 750. 
8 (1895) I.L.R. 20 Bom. 543. ' 


862 THE BOMBAY LAW REPORT#R. [VoL LX VI. 


Public Prosecutor may be appointed by the State Legislature and the Public 
Prosecutor may with the consent of the Court withdraw from the case, with the 
result that the accused is either discharged or acquitted. Moreover, s. 422 
provides for notice to be issued after an appeal is admitted by the appellate 
Court, and the provisions of that section show that, even where an accused is 
convicted in a trial initiated on a private complaint, the notice of the appeal is 
to be given, not to the complainant, but to such officer as the State Government 
may appoint in that behalf. 

Since all prosecutions are really prosecutions on behalf of the State, it is not 
possible to accept the argument that prosecutions which are intended by 
the Legislature to be covered by s, 161 of the Bombay Police Act are prosecu- 
tions initiated on private complaints and not prosecutions initiated on police 
reports. The use of the word ‘‘prosecution’’ in s. 161(/) necessarily implies 
that the State is referred to in that provision, and it must, therefore, follow 
that every prosecution for an offence specified in s. 161(/) will come under the 
mischief of that provision irrespective of whether it is initiated on a private 
complaint or a police report. 

Having dealt with the question for the decision of which this appeal was re- 
ferred to a Division Bench, we direct that the appeal will now be placed for 
disposal before a single Judge. 

Order accordingly. 


CRIMINAL APPLICATION. 


Before Mr. Justice V. S. Desai and Mr. Justice Kantawala. 


BHAUSA HANMANTSA PAWAR v. THE STATE OF MAHARASHTRA.* 

Bombay Prohibition Act (Bom. XXV of 1949), Sec. 244—-Test for determining whether 
preparation fit or unfit] for use as intoxicating liquor—Percentage of alcohol in pre- 
paration or quantity of it which may cause intoxication whether proper test. 


The true test for determining whether a preparation is fit or unfit to be used as an 
intoxicating liquor for the purposes of s. 24A of the Bombay Prohibition Act, 1949, is 
the adaptability or suitability of the preparation for being used as a drink or used 
in the same manner in which a drink is used, It may contain a high or low per- 
centage of alcohol; it may be taken in smaller or larger quantities, but if it is capable 
of being adopted to be used as a drink or to be a substitute for the drink and capable 
of being used for purpose of beverage, then. it would be a preparation which is fit 
for use as an intoxicating liquor. 

State of Bombay v. Narandas: and C. R. H. Readymoney Ltd. v. State of Bombay, 
referred to. 


Tue facts appear in the judgment. 


H. D. Gole, for the applicant. 
H. M. Seervat, Advocate General, with V. H. Gumaste, Additional Govern- 
ment Pleader, for the State. 


Desar J. - This is an application under art. 226 of the Constitution of India 
praying for appropriate writs, directions and orders for quashing the 12 pro- 
secutions, which have been launched by the respondent, the State of Maha- 
rashtra, against the petitioner. The charge-sheets in respect of these cases 
have been submitted in the months of August and October 1962 and the offences 
to which the cases relate, are offences under the Prohibition Act alleged to` 
have been committed by the petitioner in ten cases between the dates October 
23, 1960 and July 20, 1961 and in the remaining two cases on April 4, 1957, and 
November 9, 1958, respectively. The petitioner is a manufacturer of a prepa- 


*Dectded, December 18, 1963. Criminal 1 (1961 64 Bom. L.R. 260, S.C. 
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ration known as ‘‘Angurasav’’. The petitioner claims that this is an Ayurvedic 
medicinal preparation prepared according to the formula given in the 3rd edi- 
tion of the ‘‘Asavrishta Sangrah” by one Badriprasad Garg. No -alcohol is 
used in the preparation but it is generated by a process of fermentation to the 
extent of 2 to 6 per cent. There were earlier prosecutions launched against 
the petitioner in respect of the said preparation but all those prosecutions had 
failed. Thereafter on February 6, 1962, after obtaining the advice of the Ad- 
visory Board set up under s. 6A of the Prohibition Act, the State Government 
passed a resolution determining that the preparation ‘‘Angurasav’’ was fit for 
use as an intoxicating liquor. The said resolution was published in the Govern- 
ment Gazette on March 8, 1962. It is thereafter that the 12 prosecutions have 
been launched against the petitioner charging him with several offences under 
the Prohibition Act in relation to the manufacture, possession and sale of ‘‘ Angu- 
rasay’’, 

The main contentions urged by the petitioner in the present petition are that 
in view of the decision of this Court relating to the preparation ‘‘ Angurasav’’, 
which is reported in State v. Bhausa' the present prosecutions are all futile and 
will only result in unnecessary harassment of the petitioner and waste of public 
time. Secondly, the Resolution, which has been passed by the State Govern- 
ment under s. 6A will not avail the Government for the purpose of establishing 
that the preparation ‘‘ Angurasav’’ is fit for use as an intoxicating liquor in 
view of the aforesaid decision of this Court. Thirdly, it is contended that the 
said Resolution is also of no legal effect because the provisions of s. 6A, in pur- 
suance of which the said Resolution is purported to be passed, are illegal and 
ultra vires inasmuch as no opportunity has been given to the person, whose 
preparation is determined under the said provisions as fit for use as an intoxi- 
cating liquor, either of appearing before the Board on whose advice the said 
determination is arrived at, or before the Government before it passed the Re- 
solution. It is further contended that at any rate this Resolution can only 
have a prospective effect and not a retrospective effect and consequently it 
cannot be availed of by the State in the present prosecutions, which have been 
launched in respect of the offences alleged to have been committed before the 
said Resolution was passed. It is also argued that the present prosecutions are 
hit by the provisions of arts. 20(7) and 20(2) of the Constitution of India. 

Coming to the first contention urged on behalf of the petitioner that a divi- 
sion bench of this Court has taken an affirmative view that the preparation 
‘‘Angurasav’’ is a medicinal preparation, which is unfit for use as an intoxicat- 
ing liquor, it would be necessary to find ont what that case has actually decided. 
The prosecution in that case was launched under ss. 65(f), 66(b) and 83(7) 
of the Bombay Prohibition Act in respect of two barrels containing wash of 
‘Angurasav’ and 109 bottles labelled as ‘Angurasav’, which were found in the 
raid effected on the house of the accused on July 24, 1959, The report of the 
Chemical Analyser showed that the samples taken out of the bottles of Angu- 
rasav contained aleohol in varying degrees. The prosecution alleged that the 
substance found with the petitioner in the raid was liquor within the meaning 
of the Prohibition Act and the petitioner, therefore, was guilty of the offences 
with which he was charged. The defence of the petitioner was that what was 
seized during the raid was a medicinal preparation, which he had prepared and 
which was outside the ambit of the Prohibition Act. The learned trial Magis- 
trate acquitted the accused holding that the prosecution had failed to discharge 
the onus of proving that the preparation ‘Angurasav’ was prohibited liquor. 
The State came in appeal to this Court against the said order of acquittal, and 
it was contended before this Court that where it is found that the article found 
with the accused is liquor as defined in the Prohibition Act, it would be for the 
pecused to show that the article though liquor was a medicinal liquor, i.e. a 
medicinal preparation unfit for being used as an intoxicating liquor falling 
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within the ambit of s. 24A of the Prohibition Act. This contention of the 
Government was negatived by this Court. It held that: 


“The burden of establishing that a particular article does not fall under s. 24-A of 

the Bombay Prohibition Act, 1949, rests on the prosecution. Therefore, the burden of 
establishing that any article referred to in s. 24-A of the Act is not unfit for use ag 
intoxicating liquor is on the prosecution.” 
The Court then proceeded to consider whether the prosecution had discharged 
the said burden and came to the conclusion that it had failed to do so, and 
therefore, held that the prosecution had failed to establish that the substance 
seized from the respondents was prohibited liquor within the meaning of the 
Prohibition Act. In support of the stand, which was taken by the prosecution 
that the burden of establishing that a particular substance is a medicinal pre- 
paration, is on the accused, reliance was sought to be placed on the decision of 
the Supreme Court in State of Bombay v. Narandas.2 Having referred to the 
decision the Court observed that the said decision did not support the stand taken 
by the prosecution and that it was clear in view of the said decision that the burden 
of establishing that the substance is not unfit for use as an intoxicating liquor 
was always on the prosecution. 

Now, in the said case before the Supreme Court, the actual decision ‘arrived 
at by the Court was that the preparation in respect of which the prosecution 
was launched in that case was a substance, which came within the ‘mischief of 
the Prohibition Act. In coming to that conclusion the Court pointed out that 
on the evidence which was led in the case by the prosecution, the preparation 
was not in the first place a genuine or standard medicinal preparation, and, 
secondly, the preparation even though it was held as prima facie medicinal was 
such as was fit for being used as an intoxicating liquor and, therefore, not saved 
by s. 244 of the Prohibition Act. In considering the scope of ‘the provisions 
of s, 24A of the Bombay Prohibition Act, the Supreme Court observed (p. 263) : 


“,|,.In order that the provision, contained in s. 24A [of the Bombay Prohibition Act, 
1949], is attracted, the contents of the article, even as a medicinal preparation has by 
the first proviso to correspond with ‘the description and limitations’ contained im s. 59A, 
ie, no more alcohol shall be used in the manufacture of such article than the quantity 
necessary for extraction or solution of the elements contained therein and for the pre- 
servation of the article, and in case of manufacture of an article in which the alcohol 
ig generated by a process of fermentation the amount of such alcohol does not exceed 
12 per cent, If alcohol in excess of the quantity prescribed by s. 59A is found in the 
article, the provisions of s. 24A will not apply irrespective of the question. whether it 
is fit or unfit to be used as intoxicating liquor. Again, the preparation, even if it is 
medicinal, toilet, antiseptic or flavouring, must be unfit for use as intoxicating liquor, 
ie. it must be such that it must not be capable of being used for intoxication without 
danger to health. If the preparation may be consumed for intoxication it would still 
not attract the application of s, 24A, provided the intoxication would not be accompanied 
by other harmful effects. A medicinal preparation which may, because of the high per- 
centage of alcohol contained therein, even if taken in its ordinary or normal dose intoxi- 
cate a normal person, would be regarded as intoxicating liquor. A medicinal prepara- 
tion containing a small percentage of alcohol may still be capable of intoxicating if taken 
in large quantities, but if consumption of the preparation in large quantities is likely to 
involve danger to the health of the consumer, it cannot be regarded as fit to be used 
as intoxicating liquor.” 

In the preparation before the Court, the percentage of alcohol was about 75.5 

Although the preparation was claimed to be ‘Mrugmadasav’ it was ‘found on 
the evidence led before the Court that it could not have contained any sub- 
stantial quantity of musk, which was a principal ingredient of the preparation 
and the other constituents of the said preparation were comparatively speaking 
harmless drugs. Having regard to the circumstance that the preparation was, 
hardly a genuine medicinal preparation, which it claimed to be, and having re- 
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gard to the large percentage of alcohol, which it contained, without any other 
harmful drugs, which made it capable of being used as a drink, the Supreme 
Court came to the conclusion that it was a preparation, which was not saved by 
s. 24A of the Prohibition Act. 

Reliance was placed on the said decision on behalf of the State before this 
Court in the case relating to ‘Angurasay’and it was contended that on the 
material which was before the Court and on an application of the tests consi- 
dered by the Supreme Court it was possible to hold that the preparation 
‘Angurasav’ was a medicinal preparation fit for use as an intoxicating liquor. 
In dealing with the said contention it was pointed out by this Court that the 
facts in that case were entirely different from the facts in the case before it 
and the said decision, therefore, could not avail the prosecution to say in the 
case which was under consideration that the burden which lay on the proseeu- 
tion could be said to have been discharged by it. It was pointed out in that 
connection that ‘Angurasav’ contained alcohol only to the extent of 2 to 6 
per cent. by volume and did not have a high percentage like the percentage of 
alcohol in the preparation before the Supreme Court. The preparation, there- 
fore, unlike the preparation before the Supreme Court was not capable of 
producing intoxication if it was taken in a normal dose. It could not, there- 
fore, on the material before the, Court, be regarded as being a preparation fit 
to be used as an intoxicating liquor. 

Mr. Gole, the- learned advocate appearing for the petitioner, has relied 
strongly on the observations, which this Court has made while distinguishing 
the oase before it from the case before the Supreme Court and has argued that 
these observations amount to an affirmative finding by this Court that ‘ Angu- 
rasav’ is not a preparation, which is fit to be used as an intoxicating liquor. 
The observations, which the learned advocate has relied on, are the following 
(p. 308) : 

“ |..In the present case, the ‘Angurasava’ which was found in possession of the 
accused is found to have contained alcohol varying from 2 to 6 per cent. by volume. 
Applying the test laid down by the Supreme Court, it seems to us impossible to come 
to the conclusion that either the burden of establishing that the liquid which was found 
in his possession was unfit for use as intoxicating liquor was on the respondent or that, 
as a matter of fact, ‘Angurasava’ contained such a percentage of alcohol that taken in a 
normal dose in which it would normally be taken, it was capable of being used as in- 
toxicating liquor. In our opinion, therefore, the learned Magistrate was justified in 
coming to the conclusion that the prosecution had failed to prove that the accused had 
committed an offence either under s. 65(f) or s. 66(b) of the Bombay Prohibition Act.” 
Now, we do not regard these observations to amount to an affirmative finding 
that \the ‘Angurasav’ is not fit to be used as intoxicating liquor, nor do we think 
that these observations lay down a proposition that the sole criterion to deter- 
mine whether a medicinal preparation is fit to be used as an intoxicating liquor 
would be to find out whether if taken in a normal dose in which it is prescribed 
as a medicine, the preparation would produce intoxication. As we read these 
observations, they are only intended to mean that the material put by the pro- 
secution before the Court in that case was not sufficient to discharge the burden, 
which lay on the prosecution to prove that the preparation was a preparation, 
which was fit to be used as an intoxicating liquor. That the observations relied 
npon by Mr. Gole could not lead to the conclusion such as is contended for by 
him would also be clear from the fact that the decision of the Supreme Court 
on the basis of which the said observations are made clearly and unmistakably 
points out that the mere circumstance that the preparation in question is a 
medicinal preparation which contains only a small percentage of aleohol so as 
not to be capable of causing intoxication if taken in its ordinary or normal dose 
is not sufficient to decide that it is unfit for being used as an intoxicating liquor. 
ate Supreme Court decision in terms states (p. 264) : 


‘.,.medicinal preparation which may, because of the high percentage of alcohol 


- 
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contained therein, even if taken in its ordinary or normal dose intoxicate a normal person, 
would be regarded as an intoxicating liquor. A medicinal preparation containing a 
small percentage of alcohol may still be capable of intoxicating if taken in large quan- 
tities, but if consumption of the preparation in large quantities is likely to involve danger 
to the health of the consumer, it cannot be regarded as fit to be used as intoxicating 
liquor.” 

It is clear from these observations of the Supreme Court that the low or high 
percentage of alcohol contained in the preparation or the consumption of smaller 
or larger quantity of the preparation, which may cause intoxication, are not 
the tests for determining whether the preparation is fit or unfit to be used as 
an intoxicating liquor. The true test is the adaptability or suitability of the 
preparation for being used as a drink or used in the same manner in which a 
drink is used. It may contain a high or low percentage of alcohol; it may be 
taken in smaller or larger quantities, but if it is capable of being adopted to be 
used as a drink or to be a substitute for the drink and capable of being used 
for purpose of beverage, then it would be a preparation which is fit for use as 
an intoxicating liquor. 

The decision of this Court in C. R. H. Readymoney Ltd. v. State of Bombay? 
may be usefully referred to in this connection, The expression ‘‘fit or unfit 
to be used as an intoxicant’’ was considered in the said decision. Mr. Justice 
Tendolkar before whom the case was originally tried, took the view that what 
was meant by the expression was whether the substance was fit for use for 
beverage purposes. The learned Judge, after having referred to the provi- 
sions of the Volstead Act in America and after referring to the observations of 
Lord Atkinson in Nairne v. Stephen Smith Co. & the Pharmaceutical Séciety 
of Great Britain+ observed (p. 797): 

“.,. Therefore, in my opinion, it is not correct to interpret the section as meaning 
anything more or less than that a preparation is ‘fit for use as intoxicating liquor if tt 
is capable of being used, to use the words of Atkinson J., ‘in the way in which drink is 
normally used and for the same purposes.” 

The Appellate Bench in the same case agreed with this view taken by the learn- 
ed trial Judge and observed (p. 827): j 

“...On the whole, we are in agreement with the learned trial Judge that the test 
that should be applied is practically identical with the test that would be applied under 
the Valstead Act, and that is whether a particular medicinal preparation is fit for use 
for beverage purposes.” 

The decision in this case would make it clear that it is not the percentage of 
aleohol contained in the substance or the quantity of it, which is required to 
be taken in order to produce intoxication, that provide the proper criterion for 
judging whether the preparation is fit for being used as an intoxicating liquor. 
As the Appellate Bench pointed out, the proper construction to place upon the 
expression ‘‘for use as intoxicating liquor’’ was that it must be a liquor which 
was capable of causing intoxication or liquor which has the property of causing 
intoxication. If the medicinal preparation containing alcohol is capable of 
causing intoxication or has the property of causing intoxication whether it is 
fit for use as an intoxicant will depend upon whether it is capable of being used 
in the way in which drink is normally used and for the same purpose. In the 
Supreme Court case again in State of Bombay v. Narandas, it is made clear 
that a medicinal preparation containing a small percentage of alcohol also may 
still qualify for being fit for use as an intoxicant although used in its normal 
dose as a medicinal preparation, it will not be capable of causing intoxication 
but only capable of causing intoxication if taken in an abnormal quantity 
or dose. The decision in State v. Bhausa, to which Mr. Gole has made refer- 
ence, does not, in our opinion, either hold affirmatively that ‘Angurasay’ is a 
medicinal preparation, which is unfit for use as an intoxicating liquor, nor 
does it express a view as is contended for by Mr. Gole that a medicinal prepara- 
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tion is unfit for being used as an intoxicating liquor if it does not produce 
intoxication when taken in its normal dose as a medicine, As we have already 
pointed out, the observations of this Court in State v. Bhausa, on which re- 
liance is sought to be placed by Mr. Gole, were made in the context of the 
arguments advanced before the Court that the decision in State of Bombay v. 
Narandas and the observations contained therein would enable the Court to 
come to the conclusion that the preparation ‘Angurasav’ was fit for use as an 
intoxicating liquor on the material which was before the Court. The first con- 
tention, therefore, which Mr. Gole has raised that in view of the decision of 
this Court in State of Bombay v. Bhausa the present prosecutions are futile 
. and would only result in harassment of the petitioner and waste of public time 
cannot be accepted. 

As to the rest of the contentions, which were raised by Mr. Gole, we have not 
found it necessary to deal with them because having regard to the provisions 
of sub-s. (7) of s. 6A of the Bombay Prohibition Act and the intention of the 
Legislature, which is manifest in the said provision, we found it desirable to 
ascertain whether the State would insist on proceeding with the present pro- 
secutions. The learned Advocate General appearing for the State agreed to 
make a recommendation to the Government that the prosecutions should be 
withdrawn, provided in respect of the material, which has been seized in con- 
nection with these cases, if any part thereof has already been destroyed, the 
petitioner would make no claim in respect thereof and he would further agree 
to the disposal of the rest of the material, which has been seized in connection 
with these cases, according to law. The Government has agreed to withdraw 
the prosecutions and the petitioner has agreed to the conditions that he would 
make no claims in respect of such material out of the seized goods as have been 
already destroyed and he would agree to the disposal of the rest of the un. 
destroyed goods in accordance with law. 

Without, therefore, discussing the said remaining contentions and without 
proceeding to express our views relating to the same, we direct that the State 
be permitted to withdraw the twelve prosecutions against the petitioner and 
also further direct that such of the material seized in connection with these 
cases, which has not been destroyed uptil now will be disposed of in accord- 
ance with law: in respect of the material, which has already been destroyed, there 
will be no claim made by the petitioner. 

Order accordingly. 


SOPREME COURT. 


Present: Mr. Justice K. Subba Rao, Mr. Justice Raghubar Dayal and 
Mr. Justice Mudholkar. 


GENERAL MANAGER, B.E.S.T. UNDERTAKING, BOMBAY 
v. 
MRS. AGNES.* 

Workmen's Compensation „Act (VIII of 1923), Sec. 3(1) Standing Rules of the Traffic 
Department of the BES.T. Undertaking. Rules 1, 3, 5, 9, 10, 12, 19, 31, 39—Employee 
of transport undertaking returning home after work by bus belonging to under- 
taking—Employee permitted under Standing Rules of undertaking to travel by bus 
without payment of fare—Employee dying as result of injury suffered when bus 
involved in collision—Whether accident arose “out of and in the course of employ- 
ment” of employee. 

The deceased was employed as a bus driver by a public utility transport under- 
taking and he had to reach the depot where his bus was garaged early in the morn- 
ing. Having regard to the long distance to be covered in the city and to enable the 


*Decided, May 10, 1963. Civil Appeal No. 138 of 1961. 
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staff to discharge its duties punctually and efficiently, a statutory right was conferred 
under a Standing Rule of the undertaking whereby a specified number of the traffic 
staff in uniform was permitted to travel standing in a bus belonging to the under- 
taking without payment of fares. On a certain day the deceased after leaving his 
bus in the depot boarded another bus of the undertaking in order to go to his resi- 
dence. The bus collided with a lorry and as a result of the accident the deceased 
sustained injuries and died. In a claim for compensation by the widow of the de- 
ceased under s. 3(1) of the Workmen’s Compensation Act, 1923, on the question 
whether the accident had arisen “out of and in the course of his employment”:— 

Held, that as the free transport was provided in the interest of the undertaking, 
the user of the buses was a proved necessity giving rise to an implied obligation on 
the part of the deceased to travel in the said buses as part of his duty and as such 
was a condition of his service, and 

that, therefore, the accident which happened to him was an accident in the course 
of his employment and his widow was entitled to compensation. 

The question when does an employment begin and when does it cease, depends 
upon the facts of each case. The employment does not necessarily end when the 
“down. tool” signal is given or when the workman leaves the actual workshop where 
he is working. There is a notional extension as to both the entry and exit by time 
and space, The scope of such extension, must necessarily depend on the circum- 
stances of a given case. An employment may end or may begin not only when the 
employee begins to work or leaves his tools but also when he used the means of 
access and egress to and from the place of employment. A contractual duty or 
obligation on the part of an employee to use only a particular means of transport 
extends the area of the field of employment to the course of the said transpért. A 
theoretical option to take an alternative route may not detract from such a duty if 
the accepted one is of proved necessity or of practical compulsion. 

Cremins v. Guest, Keen & Nettlefolds, Limited,’ St. Helens Colliery Co. v. Hewit- 
son’ Alderman v. Great Western Ry. Co.’ Weaver v. Tredegar Iron Co.’ Dunn v. 
Lockwood & Co.‘ Hill v. Butterley Co., Ltd.’ Jenkins v. Elder Dempster Lines’ and 
S. S. Mfg. Co. v. Bai Valu Raja, referred to. 


Tue facts appear in the judgment. 


G. 8. Pathak, with 8. N. Andley and Rameshwar Nath, for the appellant. 
R. Ganapathy Iyer, (Amicus Curiae), for the respondent. 


Sussa Rao J. [Mudholkar J. concurring; Raghubar Dayal J., dissenting.] 
This appeal by special leave raises a short but difficult question of the true con- 
struction of s. 3(J) of the Workmen’s Compensation Act (VIII of 1923), here- 
inafter called the Act, and its application to the facts of this case. 

The Bombay Municipal Corporation, hereinafter called the Corporation, 
runs a publie utility transport service in Greater Bombay and the said trans- 
port service is managed by a Committee known as the Bombay Hlectricity Sup- 
ply and Transport Committee. The said Committee conducts the transport 
service in the name of Bombay Electric Supply and Transport Undertaking. 
The Undertaking owns a number of buses and the Corporation employs a staff, 
including bus drivers, for conducting the said service. One P. Nanu Raman 
was one of such bus drivers employed by the Corporation. There are various 
depots in different parts of the city wherein buses feeding that part are 
garaged and maintained. A bus driver has to drive a bus allotted to him from 
morning till evening with necessary intervals, and for that purpose he has 
to reach the depot concerned early in the morning and go back to his home 
after his work is finished and the bus is lodged in the depot. The efficiency of 
the service depends, inter alia, on the facility given to a driver for his journey 


1 [1908] 1 K.B. 469. 6 [1947] 1 All E.R. 446. 
2 [1924] A.C. 59. 6 [1948] 1 All E.R. 233. 
3 [1037] A.C, 454. 7 [1953] 2 All E.R. 1138. 
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to and from his house and the depot. Presumably for that reason r. 19 of 
the Standing Rules of the Bombay Municipality B.E.S.T. Undertaking per- 
mits a specified number of the traffic outdoor staff in uniform to travel stand- 
ing in a bus without payment of fares. Having regard to the long distances 
to “be covered in a city like Bombay, the statutory right conferred under the 
rule is conducive to the efficiency of the service. On July 20, 1957, the said 
Nanu Raman finished his work for the day at about 7.45 p.m. at J ogeshwari 
bus depot. After leaving the bus in the depot, he boarded another bus in order 
to go to his residence at Santa Cruz. The said bus collided with a stationary 
lorry parked at an awkward angle on Ghodbunder Road near Erla Bridge, 
Andheri. As a result of the said collision, Nanu Raman was thrown out on 
the road and injured. He was removed to hospital for treatment where he 
expired on July 26, 1957. The respondent, his widow, filed an application in 
the Court of the Commissioner for Workmen’s Compensation, Bombay, claim- 
ing a sum of Rs. 3,500 as compensation by reason of the death of her husband 
in an accident alleged to have arisen ‘‘out of and in the course of his employ- 
ment”. To that application the General Manager of the B.E.S.T. Under- 
taking, Bombay, was made the respondent, and he contended, inter alia, that 
the accident did not arise ‘‘out of and in the course of the employment’’ of 
the deceased. The Commissioner dismissed the application accepting the con- 
tention of the General Manager of the B.E.S.T. Undertaking. On appeal, 
the High Court of Bombay held that the said accident ‘arose ‘‘out of and in 
the course of the employment’’ of the said deceased and, on that finding, pass- 
ed aedecree in favour of the widow for a sum of Rs. 3,500 with costs. The 
General Manager of the B.E.S.T. Undertaking has preferred the present 
appeal against the order of the High Court. 

Section 3(/) of the Act reads: 

“If personal injury is caused to a workman by accident arising out of and in the 

course of his employment, his employer shall be liable to pay compensation in accord- 
ance with the provisions of this Chapter:” 
Mr. Pathak, learned counsel for the appellant, contends that the words “arising 
out of and in the course of his employment” are pari materia with those found 
in the corresponding section of the English statute, that the said words have 
been authoritatively construed by the House of Lords in more than one deci- | 
sion, that an accident happening to an employee in the course of his transit 
to his house after he left the precincts of his work would be outside the scope 
of the said words unless he has an obligation under the terms of the contract 
of service or otherwise to travel in the vehicle meeting with an accident and 
that in the present case Nanu Raman finished his work and had no obligation 
to go in the bus which met with the accident and his position was no better 
than any other member of the public who travelled by the same bus. 

On the other hand, Mr. Ganapati Iyer, who was appointed amicus curiae, 
argued that the interpretation sought to be put on the said words by the ap- 
pellant was too narrow and that the true interpretation is that there should be 
an intimate relationship between employment and the accident and that in the 
. present case whether there was a contractual obligation on the part of the 
deceased to travel by that particular bus or not, he had a right to do so under 
the contract and in the circumstances it was also his duty in a wider sense to 
do so as an incident of his service. 

As the same words occur in the corresponding English statute, it saia be 
useful to consider a few of the leading decisions relevant to the question raised. 

In Cremins v. Guest, Keen & Nettlefolds, Iimtted' the Court of Appeal had 
to deal with a similar problem. Cremins was a collier in the employment of 
the company. He, along with other employees, lived at Dowlais, six miles 
from the colliery. A train composed of carriages belonging to the appellants, 
but driven by the Great Western Railway Company’s men, daily conveyed 
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Cremins and many other colliers from Dowlais to a platform at Bedlinog 
erected by the appellants, on land belonging to the said Railway Company. 
The platform was repaired and lighted by the appellants, and was under their 
control. The colliers were the only persons allowed to use the platform, but 
there was a station open to the publie at a short distance. The colliers walked 
from the platform by a high road to the colliery, which was about a quarter 
of a mile from the platform. A similar tram conveyed the colliers from the 
platform to Dowlais. The colliers were conveyed free of charge. Cremins was 
waiting on the platform to get into the return train, when he was knocked 
down and was killed by the train. His widow applied for compensation under 
the Workmen’s Compensation Act, 1906. Under s. 1 of the Act of 1906 she 
would be entitled to compensation if the accident arose ‘‘out of and in the 
course of his employment.’ The Court of Appeal held that the widow was 
entitled for compensation. Cozens-Hardy M.R. gave his reason for so hold- 
ing thus ‘‘...I base may judgment on the implied term of: the contract of 
service...’’. Elaborating the principle, he said (p. 471): 

“it was an implied term of the contract of service that these trains should be 
provided by the employers, and that the colliers should have the right, if not the obli- 
gation, to travel to and from without charge.” 

Fletcher Moulton L.J. in a concurrent judgment said much to the same effect 
thus (p. 472): 

..It appears to me that the workmen were expected to travel to and from the 

colliery by the trains and in the carriages provided for them by the employers, and 
that it was intended by both parties that this should be part of the contract of employ- 
ment.” 
Though the accident took place on the platform, this decision accepted the 
principle that it was an implied term of the contract of service that the colliers 
had to travel to and from the colliery by the trains provided by the employers. 
In that case, there was certainly a right in the colliers to use the train, but it 
is doubtful whether there was a legal duty on them to do so. But the Court 
was prepared to give a popular meaning to the word ‘‘duty’’ to take in the 
“expectation” of user in the particular circumstances of the case. 


The House of Lords in St. Helens Colliery Co. v. Hewitson? had taken a 
stricter and legalistic view of the concept of ‘‘duty’’. There, a workman em- 
ployed at the colliery was injured in a railway accident while travelling in a 
special colliers’ train from his work to his home at Maryport. By an agree- 
ment between the colliery company and the railway company the latter agreed 
to provide special trains for the conveyance of the colliery company’s work- 
men to and from the colliery and Maryport, and the colliery company agreed 
to indemnify the railway company against claims by the workmen in respect 
of accident, injury or loss while using the trains. Any workman who desired 
to travel by these trains signed an agreement with the railway company releas- 
ing them from all claims in case of accident, and the colliery company then 
provided him with a pass and charged him a sum representing less than the 
full amount of the agreed fare, and this sum was deducted week by week from 
his wages. The House of Lords by a majority held that there being no obliga- 
tion on the workmen to use the train, the injury did not arise in the course 
of the employment within the meaning of the Workmen’s Compensation Act, 
1906. Lord Buckmaster, after citing the passage already extracted by us in 
Cremins’s case stated, ‘‘I find it difficult to accept this test’’ and proceeded 
to observe (p. 67): 

..The workman was under no control in the present case, nor bound in any way 
either to use the train or, when he left, to obey directions; though he was where he 
was in consequence of his employment, I do not think it was in its course that the 
accident occurred.” 


2 [1924] A.C, 59. 
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Lord Atkinson also accepted the said principle, but he made an important ob- 
pervation (p. 70): 

..It must, however, be borne in mind that if the physical features of the locality 

be stich that the means of transit offered by the employer are the only means of transit 
available to transport the workman to his work, there may, in the workman’s contract 
of service, be implied a term that there was an obligation on the employer to provide such 
means and a reciprocal obligation on the workman to avail himself of them.” 
The learned Lord had conceded that a term of obligation on the part of the 
employee to avail himself of a particular means of transit could be implied, 
having regard to the peculiar circumstances of a case. Lord Shaw in a dis- 
sent gave a wider meaning to the terms of the section. According to him the 
expression ‘‘arising out of the employment’’ applied to the employment as 
such—to its nature, its conditions, its obligations, and its incidents. He add- 
ed that a man’s employment was just as wide as his contract. After noticing 
the terms of the bargain between the parties, he concluded thus (p. 86): 

“..These arrangements continued for the whole twelve years of service. The com- 
pany and the man‘were thus brought into intimate and continual daily relations. The 
workman secured his access to his work, the company provided the means of transport.” 
Lord Wrenbury accepted the majority view and laid down the test thus (p. 92): 

“A useful test in many cases 18 whether, at the moment of the accident, the em- 
ployer would have been entitled to give the workman an order, and the man would have 
owed the duty to obey it.” 

The learned Lord was also prepared to imply a term of duty under some cir- 
cumstayces, for he observed (p. 92): 

“,.And there are cases which would, I suppose, be within what are called above the 

incidents” of the employment, in which the journey to and from work may fall within 
the employment, because by implication, but not by express words, the employer has in- 
dicated that route, and the man owes the duty to obey. But the mere fact that the man 
is going to or coming from his work, although it is a necessary incident of his employ- 
ment, is not enough.” 
This decision accepts the principle that there should be a duty or obligation 
on the part of the employee to avail himself of the means of transit offered by 
the employer; the said duty may be expressed or implied in the contract of 
service, 

The House of Lords again in Alderman v. Great Western Ry. Co.® consider- 
ed this question in a different context. There, the applicant, a travelling ticket 
collector in the employment of the respondent railway company, had, in the 
course of his duty, to travel from Oxford, where his home was, to Swansea, 
where he had to stay overnight, returning thence on the following day to 
Oxford. He had an unfettered right as to how he spent his time at Swansea 
between signing off and signing on, and he could reach the station by any 
route or by any method he chose. In proceeding one morning from his lodg- 
ings to Swansea station to perform his usual duty, he fell in the street and 
sustained an injury in respect of which he claimed compensation. The House 
of Lords held that the applicant was not performing any duty under his con- 
tract of service and, therefore, the accident did not arise in the course of his 
employment. The reason for the decision is found at p. 462 and it is: 

“when he (the applicant) set out from the house in which he had chosen to lodge 
in Swansea to go to sign on at the station he was (and had been ever since he had signed 
off on the previous afternoon) subject to no control and he was for all purposes in the 
game position as an ordinary member of the public, using the streets in transit to his 
employer's premises.” 

This case, therefore, applies the principle that if the employee at the time of 
the accident occupies the same position as an ordinary member of the public, 
it cannot be said that the accident occurred in the course of his employment. 
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This is a simple case of an employee going to the station as any other member 
of the publie would do, though his object was to sign on at the said station. 

In Weaver v. Tredegar Iron Co.4 the House of Lords reviewed the entire 
law and gave a wider meaning to the concept of ‘‘duty’’. It was also a case 
of a collier. He was caught up in a press of fellow-workmen trying to board 
a train and was pushed off the railway platform and injured. The platform 
and train were both owned, managed and controlled by a railway company, but 
the platform was situated by the side of a railway line which ran through the 
colliery premises owned by the workmen’s employers, and was accessible from 
the colliery premises only. It was not open to the public, and its name did 
not appear in the company’s time-table. Employees of the colliery used it 
under an arrangement between their employers and the company whereby 
specified trains were stopped at the platform to take the men to and from their 
homes at a reduced fare, which was deducted by the employers from the men’s 
wages. The men were free to go home by means of the main road which ran 
past the colliery, but in practice every employee used the railway. The in- 
jured workman claimed compensation. The House of Lords by a majority 
held that the accident arose in the course of and out of the employment and 
the injured workman was entitled to compensation. Lord Atkin posed the 
question thus: Is he doing something in discharge of a duty to his employer 
directly or indirectly imposed upon him by his contract of service? and 
answered (p. 164): 

*,..the word ‘duty’ in the test has such a wide connotation that it gives little assist- 
ance as a practical guide.” ` 
He proceeded to state (p. 164) : 

“Duty with the vague connotation given to it above cannot be rejected, but it does 
not seem to point very clearly to the desired goal. There can be no doubt that the course 
of employment cannot be limited to the time or place of the specific work which the work- 
man is employed to do. It does not necessarily end when the ‘down tools’ signal is given, 
or when the actual workshop where he is working is left. In other words, the employ- 
ment may run on its course by its own momentum beyond the actual stopping-place.” 
After considering the decisions on the subject, the learned Lord concluded 
thus (p. 166): 

“When all the cases have been looked at and considered, one is finally brought back 
to the words of the Act, ‘the course of the employment’. The course of the employment 
begins when the workman enters the employment, and it ceases when he leaves the em- 
ployment, it being his duty to do both.” 

Lord Wright puts the same idea differently thus (p. 172): 

“...Īn a case like the present, however, where a man was simply using the usual 
and proper way provided for leaving the colliery; I do not see the relevance of the idea 
of duty, except in the artificial sense that a man owes his employers a duty to come to 
his work and to go away when his work is ended. I think that it is in some such sense 
that duty has been referred to in certain of the cases of this nature.” 

Lord Romer applied the following tests to the facts of the case (p. 175): 

“...In all cases, therefore, where a workman, on going to, or on leaving, his work, 
suffers an accident on the way, the first question to be determined is whether the work- 
man was at the place where tha accident occurred in virtue of his status as a workman 
or in virtue of his status as a member of the public”. 

He came to the conclusion that the employee in that case, when the accident 
happened, was there only by virtue of his status as an employee of the colliery. 
Lord Porter, dealing with the test of duty, remarked thus (p. 179): 

..In some cases, no doubt, it may be helpful ta consider whether the man owned a 
duty to his employers at the time of the accident, and, indeed, if duty be construed with 
sufficient width, it may be a decisive test, but, so construed, to say that the man was 
doing his duty means no more than that he was acting within the scope of his employ- 
ment, The man’s work does not consist solely in the task which he is employed to per- 


4 [1940] 3 Al E.R. 157, 163, 164, 166. 
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form. It includes also matters incidental to that task. Times during which meals are 
taken, moments during which the man is proceeding towards his work from one portion 
of his employer’s premises to another, and periods of rest may all be included. Nor is his 
work necessarily confined to his employer’s premises. The man may be working else- 
where—e.g., in building a house, or in work on the road, or in work at a dock. The ques- 
tion is not, I think, whether the man was on the employer’s premises. ‘It is rather whe- 
ther he was within the sphere of area of his employment.” 

Adverting to the question of alternative facilities, the learned Lord pointed 
out, ‘‘However, if it is in the course of his employment, the fact that he might 
have chosen an alternative method does not disentitle him to recovery.” 
After equating the expression ‘‘part of his duty’’ with ‘‘in the course of his 
employment’’ he proceeded to observe (p. 180): 

“It is in the course of his employment, and, if the phrase be used, it is part of his 
duty, both to go to and to proceed from the work upon which he is engaged, and, so long 
as he is in a place in which persons other than those so engaged would have no right 
to be, and, indeed, in which he himself would have no right to be but for the work on 
which he is employed, he would, I think, normally still be in the course of his employ- 
ment,” oa Pe 
But the learned Lord took care to state that he was not considering cases in 
which ‘‘the necessities of the work compel the employee to traverse the public 
streets or other public places.’’ This decision, while it did not discard thé 
test of ‘‘duty’’, gave it a wider meaning than that given by the earlier deci- 
sions. It was the duty of the employee to go to the work spot and leave it and’ 
it would be his duty to leave it by means of transit provided by the employer. 
The exigencies of the service, the practice obtaining therein and the nature 
of the service would be the guiding factors to ascertain the scope of the duty. 

The Court of Appeal in Dunn v. Lockwood & Co.© implied such a term of 
duty under the following circumstances. A workman, who lived at Whitstable, 
was employed to work at Margate. The terms of the employment were that 
the workman might, though it was not obligatory, travel from Whitstable, to 
Margate by the 7.40 a.m. train from Whitstable, which arrived at Margate at 
8.15 a.m and that he was to be paid as from 8 am. While proceeding one 
morning from Whitsable station by the most expeditious route to his work he 
slipped and injured himself. The Court held that there was a contractual 
obligation imposed on the workman by the concession to go to his work as 
quickly as possible after arrival at Margate station; and that the accident, 
therefore, arose ‘‘out of and, in the course of the employment’? within the 
meaning of the Workmen’s Compensation Act. Lord Oaksey, L.J., said that 
the accident arose in the course of the workman’s employment, because at that 
time he was performing a duty which he owed to his employer by virtue of his 
‘contract. From the permission given to use the 7.40 a.m. train, although he 
was to be paid from 8 a.m., obligation was implied on the part of the employee 
to proceed as quickly as possible to his work by the most expeditious route 
after his arrival at Margate. This decision illustrates the wider meaning given 
to the test ‘‘duty’’, though the result was achieved by implying an obligation 
in the circumstances of the case. In Hill v. Butterley Co., Lid.®, a workman 
_ while crossing her employers’ premises on her way to the office to ‘‘elock in”? 
before starting work, slipped on an icy slope and was injured. Though there 
was no public right of way, the inhabitants of the neighbouring village were 
using the part of the premises, where the accident happened, without objection 
from the owners for reaching an adjoining railway station. The Court held 
that the accident arose out of and in the course of the employment. The fact 
that the premises were used as a path-way by the other members of the public 
did not prevent the Court from holding that the employee met with the acei- 
dent in the course of her employment. 


5 [1947] 1 AU E.R. 446. 6 [1948] 1 Al E.R. 233. 


874 THE BOMBAY LAW REPORTER. [VOL. LXVI, 


The Court of Appeal in Jenkins v. Elder Dempster Lines’ once again con- 
strued the expression ‘‘arising out of and in the course of employment’’. There, 
the ship in which the deceased was employed moored against the harbour mole of 
Las Palmas. At the landward end of the mole was a gateway where police were 
stationed for the purpose, ostensibly, of keeping unauthorized persons off the 
mole, but all kinds of people wére allowed there and entry to it was practically 
unrestricted. Shortly after the ship moored, the deceased and other members 
of the crew went ashore for a short while. When they were returning to the 
ship, the policemen at the gate of the mole asked them which was their ship 
and allowed them to enter the mole. In the darkness, the deceased fell over 
the side of the mole and was drowned. In a claim by the widow against the 
employers for compensation under the Workmen’s Compensation Acts, her claim 
was not allowed. Sir Raymond Evershed, M. R., posed the question thus: 
“Was the workman at the relevant time acting in the’ scope of his employ- 
ment?” and answered (p. 1136): 


“|, .the explanation, it is true, which the cases have added will entitle him to say 

that he was if his presence at the point where he met with the accident is so related to 
his employment as to lead to the conclusion that he was acting within its scope.” 
This decision lays down a wider test, namely, that there should be a nexus bet- 
ween the accident and the employment. This Court has considered the scope 
òf the section in S. 8. Mafg. Co. v. Bai Valu Raja® and accepted the doctrine 
of ‘‘notional extension’’ of the employer’s premises in the context of an ac- 
cident to an employee. Imam J., delivering the judgment of the Court, laid 
down the law thus: * 

“As a rule, the employment of a workman does not commence until he has reached 
the place of employment and does not continue when he has left the place of employ- 
ment, the journey to and from the place of employment being excluded. It is now well- 
settled, however, that this is subject to the theory of notional extension of the employer’s 
premises so as to include an area which the workman passes and repasses in going to 
and in leaving the actual place of work. There may be some reasonable extension in both 
time and place and a workman may be regarded as in the course of his employment even 
though he had not reached or had left his employer’s premises. The facts and circum- 
stances of each case will have to be examined very carefully in order to determine whether 
the accident arose out of and in the course of the employment of a workman, keeping in 
view at all times this theory of notional extension.” 

On the facts of that case, this Court held that the accident did not take place 
in the course of the employment. 

Under s. 3(7) of the Act the injury must be caused to the workman by an 
accident arising out of and in the course of his employment. The question, 
when does an employment begin and when does it cease, depends upon the facts 
of each case. But the Courts have agreed that the employment does not 
necessarily end when the ‘‘down tool’’ signal is given or when the workman 
leaves the actual workshop where he is working. There is a notional extension 
as to both the entry and exit by time and space. The scope of such extension 
must necessarily depend on the circumstances of a given case. An employment 
may end or may begin not only when the employee begins to work or leaves 
his tools but also when he used the means of access and egress to and from the 
place of employment. A contractual duty or obligation on the part of an em- 
ployee to use only a particular means of transport extends the area of the field 
of employment to the course of the said transport. Though at the beginning 
the word ‘‘duty’’ has been strictly construed, the later decisions have liberaliz- 
ed this concept. A theoretical option to take an alternative ronte may not de- 
tract from such a duty if the accepted one is of proved necessity or of practical 
compulsion. But none of the decisions cited at the Bar deals with a transport 
service operating over a large area like Bombay. They are, therefore, of little 
assistance, except in so far as they laid down the principles of general appli- ~ 
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cation. Indeed, some of the Law Lords expressly excluded from the scope of 
their discussion cases where the exigencies of work compel an employee to 
traverse public streets and other public places. The problem that now arises 
before us is a novel one and is not covered by authority. 

At this stage to appreciate the scope of ‘‘duty’’ of a bus driver in its wider 
sense, the relevant Standing Rules of the B.E.S.T. Undertaking may be 
scrutinized. We are extracting only the rules made in regard to permanent 
bus drivers material to the present enquiry. 

Rule 31. (a) All applications for Bus... Drivers’ tests should be Written and signed 
by the applicant himself... 5 

(i) Bus Drivers: 

(1) The applicant shall þe not less than 20 years of age and not more than 40 years 
of age. Birth Certificates must be produced in doubtful -cases... 

(2) After recruiting, the Undertaking’s rules and regulations shall be explained to 
those men by the Recruiting Clerk... 

Rule 5. All permanent members of the Traffic Outdoor Staff will be supplied with 
uniforms as per the chart attached... 

Rule 3. Calling time must be marked in ink by the Starters on the time cards once 
a week tn the case of permanent men, and daily in the case of extra men. 

Rule 9. (a) Duty-Hours: 8 hours per day for... Bus Drivers... 

Rule 10 Duties-Permanent: 

(a) Men who arrive in time and who work the duty, they are booked for, will be 
marked for 1 day’s pay. If, however, the hours of work exceed the duty hours as laid 
down, in Rule 9(a), the excess hours will be entered as overtime, payable as shown in 
Rule 25. 

(b) Men who do not arrive at their call or miss their cars will drop to the bottom 
of Extra List for the day and are not to be given work unless there is work actually 
available for them, in which case they will be marked as having come late and, will only 
be paid for the number of hours worked. However, mem given no work are to be 
marked “Late-No-Work”, and will receive no pay for the day. 

(c) Any man who misses his car more than three times in a month whether he 
gets work or not, will be reverted to Extra List. 

Rule 1. (e) All... drivers (Buses...) who are late on duty by more than one hour 
will be marked “ABSEN'R”’. 5 

Rule 12. (a) All exchange of duties requests to be addressed to Traffic Assistants- 
in-charge of Depots for their sanction. 

Rule 19. (a) Four members of the Traffic Outdoor staff in uniform are permitted 
to travel standing on a double deck bus irrespective of their designation, two on the 
lower deck and two on the upper deck. On a single deck bus two members are only 
permitted. ' 

(b) ‘Traffic Staff in uniform shall not occupy seats even on payment of fares. 

Rule 39. (a) Men can be transferred from one Depot to another only under the 
orders of a Senior Traffic Officer. This will only be considered if the succeeding depot 
is short of staff. 

The gist of the aforesaid rules may be stated thus: 

A bus driver is recruited to the service of the B.E.S.T. Undertaking. Before 
appointment the rules and regulations of the Undertaking are explained to him 
and he enters into an agreement with the Undertaking on the basis of those 
terms. He is alloted to one depot, but he may be transferred to another depot. 
The working hours are fixed at 8 hours a day and he is under a duty to appear 
punetually at the depot at the calling time. If he is late by more than one 
hour he will be marked absent. If he does not appear at the calling time or 
‘‘misses his car’’, he will not be given any work for the day unless there is 
actually work available for him. If he ‘‘misses his car’? more than three times 
in a month, he will be reverted to the extra list, i.e., the list of employees other 
than permanent. He is given a uniform. He is permitted to travel free of 
charge in a bus in the said uniform. So long as he is in the uniform he can 
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only travel in the bus standing and he cannot occupy a seat even on payment 
of the preseribed fare, indicating thereby that he is travelling in that bus only 
in his capacity as bus driver of the Undertaking. He can also be transferred 
to different depots. It is manifest from the aforesaid rules that the timings 
are of paramount importance in the day’s work of bus driver. If he misses 
his car he will be punished. If he is late by more than one hour he will be 
marked absent for the day; and if he is absent for three days in a month, he 
will be taken out of the permanent list. Presumably to enable him to keep up 
punctuality and to discharge his onerous obligations, he is given the facility in 
his capacity as a driver to travel in any bus belonging to the Undertaking. 
Therefore, the right to travel in the bus in order to discharge his duties punc- 
tually and efficiently is a condition of his service. 

Bombay is a city of distances. The transport service practically covers 
the entire area of Greater Bombay. Without the said right, it would be very 
difficult for a driver to sign on and sign off at the depots at the schedule timings, 
for he has to traverse a long distance. But for this right, not only punctuality 
and timings cannot be maintained, but his efficiency will also suffer. D.W.I, 
a Traffic Inspector of B.H.S.T. Undertaking, says that instructions are given 
to all the drivers and conduétors that they can travel in other buses. This 
supports the practice of the drivers using the buses for their travel from home 
to the depot and vice versa. Having regard to the class of employees, it would 
be futile to suggest that they could as well go by local suburban trains or by 
walking. The former, they could not afford, and the latter, having regard to 
the long distances involved, would not be practicable. As the free transport 
is provided in the interest of service, having regard to the long distance a driver 
has to traverse to go to the depot from his house and vice versa, the user of the 
said buses is a proved necessity giving rise to an implied obligation on his part 
to travel in the said buses as a part of his duty. He is not exercising the 
right as a member of the public, but only as one belonging to a service. The 
entire Greater Bombay is the field or area of the service and every bus is an 
integrated part of the service. The decisions relating to accidents occurring 
to an employee in a factory or in premises belonging to the employer provid- 
ing ingress or egress to the factory are not of much relevance to a case where 
an employee has to operate over a larger area in a bus which is in itself an in- 
tegrated part of a fleet of buses operating in the entire area. Though the doc- 
trine of reasonable or notional extension of employment developed in the con- 
text of specific workshops, factories or harbours, equally applies to such a bus 
service, the doctrine necessarily will have to be adopted to meet its peculiar re- 
quirements. While in case of factory, the premises of the employer which 
gives ingress or egress to the factory is a limited one, im the case of a city 
transport service, by analogy, the entire fleet of buses forming the service would 
be the ‘‘premises’’. An illustration may make our point clear. Suppose, in 
view of the long distances to be covered by the employees, the Corporation, as 
a condition of service, provides a bus for collecting all the drivers from their 
houses so that they may reach their depots in time and to take them back after 
the day’s work so that after the heavy work till about 7 p.m. they may reach 
their homes without further strain on their health. Can it be said that the said 
facility is not one given in the course of employment? It can even be said that 
it is the duty of the employees in the interest of the service to utilize the said 
bus both for coming to the depot and going back to their homes. If that be so, 
what difference would it make if the employer, instead of providing a separate 
bus, throws open his entire fleet of buses for giving the employees the said facili- 
ty? They are given that facility not as members of the public but as employees; 
not as a grace but as of right because efficiency of the service demands it. We 
would, therefore, hold that when a driver going home from the depot or coming 
to the depot uses the bus, any accident that happens to him is an accident in the 
course of his employment. 

We, therefore, agree with the High Court that the accident occurred to 
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Nanu Raman during the course of his employment and, therefore, his wife is en- 
titled to compensation. No attempt was made to question the correctness of 
the quantum of compensation fixed by the High Court. 

Before leaving the case we must express our thanks to Mr. Ganapati Iyer 
for helping us as amicus curiae. 
_ In the result, the appeal fails and in the circumstances is dismissed without 
cost. 


RacHupag DAYAL J. I am of opinion that this appeal should be allowed. - 

The deceased, Nanu Raman, was a bus driver of the appellant Corporation. 
On July 20, 1957, he met with an accident after he had finished his duty for 
the day. The duty finished at about 7.41 p.m. at Jogeshwari Bus Depot. He 
then boarded another bus in order to go to his house and the bus met with 
an accident and, as a result of the injuries received in that accident he died. 
The question is whether those injuries were caused to him out of and in the 
course of his employment. If the injuries so arose, the appellant Corporation 
would be liable to pay the compensation. If they did not so arise, the appellant 
Corporation will not be bound to pay compensation in pursuance of the pro- 
visions of s. 3 of the Workmen’s Compensation Act, 1923 (Act VIII of 1923). 

It is clear that the deceased was off duty when he received the injuries. He 
had finished his duty for the day. He had left the bus on which he was posted 
that day. He had not only left that bus, but had boarded the other bus as 
a passenger. In view of r. 19 of the Standing Rules of the Traffic Depart- 
ment of the B.E.S.T. Undertaking, he was allowed to travel as he was in 
uniform. The question is whether this concession was by way of a term of his 
service and a part of the contract of service. I am of opinion that it was not 
a part of the contract of service or a condition of his service. Rule 19 is not 
with respect to the bus drivers or with respect to the traffic staff of the Cor- 
poration alone. The rule does not permit any number of the employees of the 
traffic staff to travel by a bus free. The rule deals with the persons who are 
allowed the concessions of free travelling on buses. The rule reads: 

Free Travelling on Buses 

“(a) Four members of the Traffic Outdoor Staff in uniform are permitted to travel 
standing on a double deck bus irrespective of their designation, two on the lower deck 
and two on the upper deck. On a single deck bus two members are only permitted. 

(b) ‘Traffic Staff in uniform shall not occupy seats even on payment of fares. 

(c) Municipal Councillors and non-Councillors, Members of the Schools Committee 
holding Tram-cum-Bus passes must occupy a seat. They are not permitted to travel by 
standing or in excess, 

(d) One police officer above the rank of a Jamadar is allowed to travel free by 
standing. All other ranks must occupy seats and pay their fares. 

(e) Meter Readers and Bill Collectors of the Consumers’ Department and Public 
Lighters of the Public Lighting Department are permitted to travel in buses outside the 
Tramway Areas when on Duty either in uniform or on production of the Undertaking’s 
badges by payment of Undertaking’s tokens. These tokens stamped ‘Service’ will be 
accepted in lieu of cash and ticket issued. 

(£) Traffic Officer and only those Officers holding a Bus-cum-Tram Pass and Silver 

Badge and Bombay Motor Vehicle Inspectors holding passes are permitted to travel 
standing and may board the bus outside the Queue Order.” 
Clauses (c) to (e) allow the concession of free travelling to persons other than 
the traffic staff. The rule cannot be a term of contract with these persons. It 
is just a privilege and a concession allowed to those persons. The privilege is 
restricted in certain respects. 

Clauses (a) and (f) deal with concessions allowed to the members of the 
traffic staff. It appears from cl. (a) that the number of traffic outdoor staff 
which can travel by a bus is limited to 4 on double decker buses and to 2 on 
a single decker. They have to be in uniform. Even if they purchase tickets 
on payment of fares they cannot occupy seats if they happen to be in uniform. 
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If this concession of free travelling had anything to do with the condition of 
service in order to ensure punctuality and efficiency on the part of bus drivers 
keeping in consideration the possibility of their travelling long distance to and 
from their houses, in order to return from duty or to join duty there should not 
have been any limitation on the number of such staff travelling by a particular 
bus. It can be possible that more than two or four members of the traffic out- 
door staff may be residing in neighbouring localities and may have to join duty 
or to return to duty at about the same time. Further, it would have been more 
conducive for the efficient discharge of their duty if at least on their way to 
join duty they were allowed to have a’seat on the bus in preference to travelling 
standing. There could have been no justification for not allowing them to 
occupy a seat on payment of fare. This is not allowed. These considerations 
indicate to any mind that this rule allowing the members of the traffic out- 
door staff to travel free, but under certain limitations, on the buses, was not 
connected with their service conditions or with the question of their observing 
punctuality and discharging their duties efficiently, but was merely a concession 
from the employer to their employees. Such a conclusion is further strengthen- 
ed when the rule does not provide that this concession is available to the staff 
only when they are travelling from their houses to join duty or when they are 
returning home after finishing their duty. They can take advantage of this 
privilege whenever they have to travel by a bus, They have to simply put on 
uniform at that time. The availability of the concession on their being in uni- 
form is not on account of their being supposed to be on duty, on the way to or 
from their houses but on account of the fact that the wearing of uniform would 
be an indication and the guarantee of their being members of the traffle out- 
door staff. 

I, therefore, do not construe r. 19 as a condition of service of the bus-drivers 
of the Corporation and, therefore, do not construe it to artificially extend the 
period of their duty and consequently the course of employment by the time 
occupied in travelling by the bus if the bus driver, after discharging his duty 
or on his way to join duty, happens to travel by bus. 

The bus driver is not bound to travel by bus. He is not bound to put on 
his uniform when travelling in such bus. If he does not want to have the 
concession and prefers to travel comfortably by paying the necessary fare to 
occupy a seat, he can do so by simply taking off his uniform and then boarding 
bus. There is nothing in the circumstances of the bus driver’s service, as shown 
to us, which should induce. me to hold that he had to travel perforce by the bus 
on his way to join duty or on his return journey after discharging his duty. 
Bombay may be a city of distances but every bus driver need not be residing 
far from the place where he had to join duty or to leave his duty. There is 
nothing on the record to indicate that the salaries of these bus drivers are such 
as would make it impossible for them to spend on the railway tickets if they 
wish to travel by train or on the bus sitting if they want to travel in comfort 
by purchasing tickets. It is not, therefore, a case that out of necessity the 
persons had to travel by the buses of the Corporation and, therefore, it is not a 
case for notionally extending the territorial area of the premises within which 
they had to discharge their duty. 

It is true that the bus service of the Corporation extends over the entire 
city of Bombay but that does not mean that the area of duty of a bus driver 
also becomes as extensive as the area controlled by the buses of the Corporation. 
The notional extension of the premises or the area within which the bus driver 
works can at best be extended to the bus which he is given to run during his 
duty hours. The premises of the bus driver can be deemed to include the bus, 
and the responsibility of the employer can be reasonably extended for injuries 
to bus drivers up to the bus driver’s boarding the bus for discharging his duty 
and up to his leaving the bus after discharging his duty. Before his boarding 
the bus, the bus driver is not on actual duty. He is not on duty subsequent 
to his leaving the bus after the expiry of his duty hours. In this view of the 
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matter, the moment the deceased left the bus at Jogeshwari Bus Depot after 
finishing his duty at 7.41 p.m., he was off duty. He was then free to travel as 
he liked, for the purpose of returning home. The employers had no control 
over him except in so far as he would not be permitted to travel in uniform in 
the bus if there be already the permissible number of traffic staff in uniform 
on the bus, This control is exercised over him not because he was the bus 
driver of the Corporation, but because he wanted to travel in uniform against 
the provisions of r. 19. The deceased had no duty connected with his employ- 
ment as bus driver towards the Corporation after he had left his bus and board- 
ed the other bus for going to his residence. 

In these circumstances, it is not possible to say that the deceased was on 
duty when he was travelling by the other bus and met with the accident and 
that the accident arose out of and in the exercise of his employment. 

In 8. 8. Mafg. Co. v. Bai Valu Rajai this Court laid down the following 
propositions in connection with the construction of the expression ‘in the course 
of employment’. They are: (i) as a rule the employment of a workman does 
not commence until he has reached the place of employment and does not con- 
tinue when he has left the place of employment; (ii) as a rule the journey to 
and from the place of employment is. not included within the expression ‘in 
the course of employment’, (iii) the aforesaid two propositions are subject to 
the theory of notional extension of the employers’ premises so as to include 
the area which the workman passes and re-passes in the going to and in leaving 
the actual place or work; there may be some reasonable extension in both time 
and, place and a workman may be regarded as in the course of his employment 
even though he had not reached or had left his employers’ premises; (iv) the 
facts and circumstances of each case will have to be examined very carefully in 
order to determine whether the accident arose within and in the. course of 
employment of a workman keeping in view at all times the theory of notional 
extension. 

On the basis of the first two propositions, the deceased cannot be said to 
have received the injuries in an accident arising out of and in the course of his 
employment. The third proposition does not cover the present case as I have 
indicated above. The expression ‘an area which the workman passes and re- 
passes in going to and in leaving the actual place of work,’ in proposition 3, does 
not, in view of what is said in proposition No. 2, mean the route covered neces- 
sarily in his trip from his house to the place of employment or on his way back 
from the place of employment to the house. This expression means such areas 
which the employee had to pass as a matter of necessity and only in his capacity 
as employee. Such areas would be areas lying between the place of employment 
and the public place or the public road up-to which any member of the public 
ean reach or use at any time he likes. Such areas then would be areas which 
the employees had as a matter of necessity, to pass and re-pass on his way to 
and from the place of employment, and will either be areas belonging to the 
employer or areas belonging to third persons from whom the employer had 
obtained permission for the use of that area by his employees. The passing 
and re-passing over such areas is a matter of necessity as it is presumed, in 
this context, that without passing over such land or such area, the employee 
could not have reached the place of his employment. It is in that context that 
the area of the place of employment is extended to include such areas over 
which the employee had, as a matter of necessity, to pass and re-pass. 

After discussing the facts of the particular case in the light of the general 
propositions noted above, this Court said (p. 883): 

"It is well settled that when a workman is on a public road or a public place or 
on a public transport he is there as any other member of the public and is not there in 
the course of his employment unless the very nature of his employment makes it neces- 
sary for him to be there. A workman is not in the course of his employment from the 
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moment he leaves his home and is on his way to his work. He certainly is in the course 
sof his employment if he reaches the place of work or a point or an area which comes 
within the theory of notional extension, outside of which the employer is not-liable to 
pay compensation for any accident happening -to him.” 

The view I have expressed above is consistent with these observations. 

I may just note that the expression ‘‘unless the very nature of his employ- 
ment makes it necessary for him to be there’’ in the above observation, con- 
templates employments or duties of his employee necessitating the employee’s 
using the public road or public place or a public transport in the discharge of 
his duty. One such case is the one reported as Dennis v. A. J. White and 
Company? 

Reference may be made to the cases reported as St. Helens Colliery Co. v. 
Hewitson® and Weaver v. Tredegar Iron Co.4. In the former case a colliery 
worker was travelling by the special train run by the railway company under 
contract with the employer for the convenience of the workman to and from 
the colliery and the place of residence of the worker. He met with an accident 
while so travelling. The question was whether he was entitled to compensa- 
tion from’ his employer. It was held by the House of Lords that it was an 
inseparable part of the contract of employment that the employee had obtained 
a pass enabling him to travel and that he released his rights to compensation 
in the case of accidents against the railway company. Still it was considered 
that’ this was not sufficient to determine his right to compensation. The facts 
of the present case are different and do not justify the conclusion that it was 
a term of the contract of employment of the deceased by the appellant that 
he would be allowed to travel free by the buses of the Corporation. He is not 
granted any such privilege of free travel. He had to do nothing in return for 
such a privilege. The employee in the. aforesaid case had released his rights 
against the railway company. The deceased in the present case did not release 
any of his rights against the Corporation. Anyway, the House of Lords held 
that the employee was not entitled to any compensation. Lord Buckmaster 
said (p. 66): 

“The real question to my mind is whether, when he entered the train in the 
morning, it was in the course of his employment within the meaning of the Act. I find 
it difficult to fix the test by which this question can be answered in favour of the 
respondent.” 

A similar question can be put in the instant case. It will be, difficult to say 
that the deceased entered the bus meh met with the accident in the course of 
his employment. 

Lord Buckmaster further spewed: (p. 67): 

..The workman was under no control in the present case, nor bound in any way 

either to use the train or, when he left, to obey directions; though he was where he was 
in consequence of his employment, I do not think it was in its course that the accident 
occurred.” 
It can be similarly said with respect to the deceased that he was under no 
control of his employer when he was on the bus and that he was not bound in 
any way to use the bus or to obey the directions of his employer after he had 
left the bus on which he was deputed for the day. 

In the Weaver case, the employee was held entitled to compensation. The 
distinction in the facts of the two cases is well indicated by Lord Romer in 
his speech (p. 176) :— 

“...My Lords, upon this principle, it would seem reasonably plain that the appellant 
in the present case was entitled to compensation which he seeks. After finishing his 
work at the colliery, he proposed returning to his home by train. In order to get to the 
train, he passed directly from the colliery premises on to a platform, which was the 
only means of access from the colliery to the train, and upon which he had no right to 


2 [1917] A.C. 479. 4 [1940]8 All E.R. 157. 
3 [1924] A.C. 59. 
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be except by virtue of his status ag an employee of the colliery. While on the plat- 
form, and by reason of his being on the platform, he met with an accident. In my opi- 
nion, it was an accident arising out of and in the course of his employment. The country 
court judge and the Court of Appeal, however, considered that they were precluded 
from giving the appellant relief by the decisions of your Lordships’ House in St. Helens 
Colliery Co., Ltd. v. Hewitson and Newton v. Guest, Keen, and Nettlefolds Limited’ 
My Lords, if I am to accept the conclusion that the effect of these two decisions is to 
deprive the appellant in the present case of any right to compensation under the Act, 
I must, as it seems to me, necessarily suppose that they lay down a principle incon- 
sistent with the principle which had already been established by your Lordship’s House 
in John Stewart and Son (1912), Limited v. Longhurst’ and accepted in Charles R. David- 
son and Company v. M ‘Robb or Officer,’ and has since been affirmed and applied in 
McCullum v. Northumbrain Shipping Company Limited’ As this is an altogether im- 
possible supposition, it is necessary to ascertain what really were the grounds of the 
decisions in Hewttson’s case and Newton’s case. 

I need not state in detail the facts in Hewitson’s case. It is sufficient to say that, if, in 
the present case, an accident to the appellant had occurred while he was actually in the 
train travelling towards his home, the case would have been in all material circum- 
stances comparable to Hewitson’s case. The two cases would have been indistinguish- 
able. The workman in Hewitson’s case however, failed upon the ground that he was 
under no contractual obligation to his employer to be in train, All their Lordships 
who were responsible for the decision were at pains to ascertain whether or not Hewitson 
was under any such obligation. It would seem to follow from this that they did not 
regard Hewitson when in the train as being engaged upon one of those acts which are 
alwdys considered as being part of a workman’s employment because they are inci- 
dental to the employment proper. They must have regarded him, in other words, as a 
workman who had left the scene of his labour and ‘the means of access thereto’ within 
the meaning attributed to those words in the cases to which I have previously referred, 
for, when a workman is engaged in performing an act which is merely incidental to 
his employment proper, it is hardly, if ever, true to say that he is under a contractual 
obligation to his employer to perform it.” 

In view of what I have stated above I hold that Nanu Raman did not die 
of the injuries received in an accident arising out of and in the course of his 
employment and that, therefore, the respondent is not entitled to receive any 
compensation from the appellant under s. 3 of the Workmen’s Compensation 
Act, 1923. Therefore, I would allow thé appeal with costs and set aside the 
order of the Court below. 


ORDER 


Following the opinion of the majority, the appeal is dismissed but in the 
circumstances without costs. 


Appeal dismissed. 


5 (10) 135 L.T. 386. 7 [1918] A.C. 304. 
6 [1917] A.O. 249. 8 (1932) 147 L.T. 361. 
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Present: Mr. Justice P. B. Gajendragadkar, Mr. Justice K. N. Wanchoo and 
Mr. Justice K. C. Das Gupta. 


RAGHUNATH KESHAVA KHARKAR v. GANESH BALAKRISHNA 
KHARKAR.* 
Provincial Insolvency Act (V of 1920), Secs. 28, 67—Suit by insolvent, ies possession of 
property devolved on him when undischarged, filed after his absolute discharge— 
Maintainability of suit. 


Under the Provincial Insolvency Act, 1920, a suit for possession brought by an in- 
solvent: after his absolute discharge with respect to property which devolved on him 
when he was an undischarged insolvent can be maintained by him subject to the 
condition that if any of the debts provable under the Act have not been discharged 
before the order of discharge, the property would remain liable to discharge those 
debts and also meet the expenses of all proceedings taken under the Act till they 
are fully met. 

Sayad Daud v. Mulna Mahomed; Surayya v. Mangayya,' Rup Narain Singh v. 
Har Gopal Tewari,’ Diwan Chand v. Manak Chand, Arjun Das Kundu v. Marchiya 
Telinee, Kanshi Ram v. Hari Ram‘ and Parsu v. Balaji,’ referred to. 


The facts appear in the judgment. 


S. S. Shukla, for the appellant. 

A. V. Viswanatha Bastri, with G. B. Pai, J. B. Dadachanji, O. C. Mathur 
and Ravinder Narain, for respondents Nos. 1,3 and 7. 

Sardar Bahadur, for respondent No. 2. s 


WancHoo J. This is an appeal on a certificate granted by the Bombay 
High Court and arises out of a suit filed by the appellant as a Hindu reversioner 
to recover possession of properties alienated by a Hindu widow. The property 
in suit was the self-acquired property of one Ganpatrao Jairam who died in 
1894 leaving behind two widows, Annapurnabai and Saraswatibai. Ganpatrao 
had executed a will by which property in village Dahisar was given to Anna- 
purnabai and property in village Nagaon was given to Saraswatibai. The will 
further provided that a dwelling house together with structures and open 
land situate at Thana would remain with his two wives who would enjoy the 
same. There were other dispositions in the will with ‘which we are however 
not concerned now. Annapurnabai was also authorised to make an adoption 
on the advice of the executors appointed under the will; but the adopted son 
was to have no right or connection with the movable and immovablé property 
devised to Annapurnabai during her life-time and was to take the property 
devised to her only after her death. The adopted son was also to take the 
immovable property bequethed to Saraswatibai after her death. It may be 
added that no son was adopted by Annapurnabai and this aspect of the matter, 
therefore, need not be considered further. Annapurnabai died on September 
17, 1915, and she had executed a will before her death. After Annapurnabai’s 
death, Saraswatibai began to manage the property. It may be added that 
Saraswatibai had adopted a son, but this was said to be against the provision 
in the will of her husband which specifically directed that she could only adopt 
if Annapurnabai died without making an adoption from amongst the family on 
the advice of the executors. There was, therefore, litigation in connection with 
adoption between Saraswatibai and Balkrishna Waman, one of the legatees under 
the will of Ganpatrao, which ended in favour of Balkrishna Waman. Saras- 
watibai died in 1943. 


* Decided, May 2, 1963. Civil Appeal No. 98 4 [1934] AIR. Lab. 809. 
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The case of the appellant was that the will of Ganpatrao merely gave widow’s 
estate to Annapurnabai and Saraswatibai. Consequently Annapurnabai could 
not dispose of the property given to her by will and the bequests made by her 
were not binding on the appellant, as the next reversioner. It was also alleged 
that the will made by Annapurnabai was vitiated by the exercise of undue in- 
fluence brought to bear on her by Balkrishna Waman, who was the husband 
of her niece. Saraswatibai also made certain alienations and the appellant con- 
tended that the sale by Saraswatibai was due to the undue influence exercised 
on her by Balkrishna Waman, and in any case there was no legal necessity for 
the transfer and, therefore, the transfer was not binding on the appellant. The 
main defendant in the suit was Ganesh, a son of Balkrishna Waman. In addi- 
tion there were twelve other defendants who were alienees in possession of the 
property and were joined in the suit as the appellant prayed for recovery of 
possession from them also. 

The suit was resisted by the main defendant Ganesh for two main reasons. 
It was first contended that the appellant was an undischarged insolvent at the 
time succession opened in 1943 and, therefore, whatever property might come 
to him as a reversioner vested in the official receiver. Therefore, the appellant 
had no right to bring a suit to recover possession even after his absolute dis- 
charge because the property never vested in him. Secondly, it was contended 
that by his will Ganpatrao had granted an absolute estate to the two widows 
and, therefore, Annapurnabai had full right to make a will with respect to 
the property given to her and Saraswatibai had the right to make alienations if 
she thought fit. Besides these two main defences, it was also contended that 
the appellant was not the nearest reversioner and the alienations made by 
Saraswatibai were for legal necessity. The same defence was raised by the other 
defendants. In addition the alienees from Saraswatibai contended that they 
were bona fide purchasers for value without notice of the defect in their vendor’s 
title and, therefore, the alienations made in their favour could not be set aside. 
They further pleaded that they had made substantial improvements on the 
properties purchased by them. 

On these pleadings as many as eighteen issues were framed by the trial court. 
Two of these issues covered the two main defences which were raised, namely, 
, (1) Is the plaintiff entitled to maintaın the suit due to his insolvency as 

alleged by the defendants? 

(2) Had Annapurnabai no authority to will away the properties in her pos- 
session ? 

-The trial court held that the plaintiff was entitled to maintain the suit. The 
third issue obviously raised the question whether the bequest to Annapurnabai 
was that of widow’s estate or an absolute bequest, and the trial court held in 
that connection that the bequest to Annapurnabai was that of widow’s estate 
and, therefore, she had no right to will away the properties in her possession. 
The trial court also gave findings on the remaining issues and finally declared 
that the alienations made by Saraswatibai on March 29, 1930 and April 16, 1935 
were not for legal necessity and, therefore, were not binding on the appellant, 
and the defendants of the, suit were directed to deliver possession of the suit 
properties to the appellant, Inquiry as to mesne profits was also directed and 
finally the trial court ordered that notice be given to the receiver in the insol- 
vency application No. 48 of 1939 to consider if he wanted the property to be 
made available for distribution amongst creditors in the aforementioned ap- 
plication. 7 

The defendants then went in appeal to the High Court and two separate 
appeals were filed, one by original defendant No. 3 and the other by original 
defendant No. 1 and some others. The two appeals were heard together by the 
High Court and the two principal questions which: arose, according to the High 
Court, were as to— 


(i) the effect of the dispositions made by Ganpatrao under his will, and 
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(ii)-the right of the plaintiff to maintain the suit when he was, at the date 
when the succession opened, an undischarged insolvent. 

These two questions, it will be seen, correspond to the two issues raised by the 
trial court, which we have set out above. The High Court first considered the 
right of the plaintiff to maintain the suit’ and held that the plaintiff had no 
right to maintain the suit, as he was an undischarged insolvent at the time the 
succession opened and he could not maintain the suit even after his absolute 
discharge. The High Court further held that the disposition in favour of 
Annapurnabai of the property in Dahisar amounted to conferment of absolute 
estate on her and further that the disposition in favour of Saraswatibai of the 
property in Nagaon amounted to conferment of absolute estate on her. On 
these findings the High Court dismissed the suit. Thereupon the appellant 
applied for a certificate which was granted; and that is how the matter has 
come up before us. 

The first question that falls for consideration is whether the appellant can 
maintain the suit. It is necessary in that connection to see what the facts are 
with respect to the insolvency of the appellant. The appellant had filed an in- 
solvency application in 1939 and was adjudged insolvent on March 11, 1940 and 
two years time was granted to him to apply for discharge. The appellant ap- 
plied for discharge on July 6, 1942, and he was granted an absolute discharge 
jn January 1944. -The succession to the estate of Ganpatrao had however open- 
ed on May 4, 1948, when the appellant was still an undischarged insolvent. 
Consequently, the case of the defendants respondents was that under s. 28(4) 
of the Provincial Insolvency Act, No. V of 1920, (hereinafter referred to as: 
the Act), the property which devolved on the insolvent after the date of the 
order of adjudication and before his discharge forthwith vested in the court 
or receiver. It is further urged that the property having vested in the court 
or receiver it must remain so vested even after the absolute discharge of the 
appellant for the order of absolute discharge merely absolved the insolvent 
from liability from payment of debts other than those mentioned in s. 44 of the 
Act. Therefore, when the suit was brought in 1947 after the discharge, the 
appellant had no title in the property as the title vested in the court or receiver, 
and consequently the appellant could not maintain the suit for ejectment against 
those in possession of the property as he had no title on which he could base his 
right to sue for ejectment. 

The question, therefore, that arises for determination is whether an insolvent 
on whom property devolves when he is an undischarged insolvent can maintain 
a suit for the recovery of the property after his absolute discharge. The de- 
cision of that depends on what effect the order of absolute discharge has on 
the insolvent’s title to the property which devolved on him when he was still 
an wundischarged insolvent. It is to this narrow question, (namely, whether a 
suit brought by an insolvent after his absolute discharge with respect to pro- 
perty which devolved on him when he was an undischarged insolvent can be 
maintained by him), that we address ourselves hereafter. In view of this 
narrow question it is in our opinion unnecessary to consider those cases on 
some of which the High Court has relied which deal with the right of the in- 
’ solvent to maintain a suit while he is still an insolvent. What we say hereafter 
will only apply to a case where the suit is brought by an insolvent after his 
absolute discharge, though the right to property which is in suit devolved on 
him when he was an undischarged insolvent. 

It will be necessary in this connection to consider briefly the scheme of the 
Act, to decide exactly what the consequences are when an absolute discharge 
is granted to an insolvent. Section 6 of the Act defines what are acts of insol- 
vency. Section 7 gives power to a debtor or a creditor to make an application 
for insolvency, if the debtor has committed an act of insolvency. Section 9 
deals with applications made by creditors and section 10 by debtors. Section 
19 provides for the procedure for hearing an insolvency petition. Sections 20 
and 21 provide for interim proceedings against the debtor and appointment of 
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an interim ‘receiver. Section 25 provides for dismissal of the petition on 
grounds mentioned therein. Section 27 gives power to the Court to make an 
order of adjudication and the Court also has to fix a time therein within which 

the debtor shall apply for his discharge. 


Section 28 with. which we are mainly concerned lays down the effect of an 
order of adjudication. Sub-section (2) thereof provides that on the making 
of an order of adjudication, the whole of the property of the insolvent shall vest 
in the ‘court or in a receiver and shall become divisible among the creditors. 
Under sub-s. (7) this vesting will relate back to and take effect from the date of 
the presentation of the petition on which the order of adjudication is made. 
Sub-section (4) which is also material lays down that ‘‘all property which is 
acquired by or devolves on the insolvent after the date of an order of adjudica- 
tion and before his discharge shall forthwith vest in the court or receiver, and 
the provisions of sub-s. (2) shall Fisa in respect thereof.” This sub-section 
undoubtedly vests in the court oF receiver any property which the insolvent 
acquires after the order of adjudication and before his discharge or which devol- 
ves on him in-any:manner, and such vesting takes place forthwith. Section 33 
provides for the making of a schedule of creditors after the order of adjudica- 
tion and s. 34 lays down what debts are provable under the Act. Section 56 
provides for the appointment of a receiver and s. 59 lays down the duties and 
powers of the receiver. Section 61 provides for priority of debts and s. 62 for 
calculation of dividends. Section 64 lays down that when the receiver has 
realised all the property of the insolvent or so much thereof as can, in the ' 
. opinion of the court, be realised without needlessly protracting the receivership, 
he shdll declare a final dividend. But before doing so, the receiver has to give 
notice to persons whose claims as creditors have been notified but not proved, 
that if they do not prove their claims within the time limited by the notice, he 
will proceed to make a final dividend without regard to their claims. After 
the expiration of such time, the property of the insolvent shall be divided 
amongst the creditors entered in the schedule without regard to the claims of 
any other persons. Then comes s. 67, which lays down that ‘‘the insolvent shall be 
entitled to any surplus remaining after payment in full of his creditors with 
interest as provided by this Act, and of: the expenses of the proceedings taken 
thereunder.’ 


It is clear from this scheme of the Act that the entire property of the insol- 
vent belonging to him on the date the petition for insolvency is made vests in 
the receiver under s. 28(2). Further under s. 28(4) if any property is acquired 
by the insolvent or devolves on him after the order of adjudication and before 
he is discharged, that property also vests in the court or receiver forthwith. 
The receiver has to administer the property so vested in him and he has the 
power to sell the property and do various other acts provided in s. 59 for the 
purpose of the administration of the property. Generally speaking the receiver 
sells the property which vests in him and then distributes the money amongst 
the creditors who have proved their debts. But before the receiver declares the 
final dividend he has to give one more opportunity under s. 64 to creditors 
who might not have proved their debts at the earlier stage, to come and prove 
their debts. This will generally happen when all the property of the insolvent 
has been disposed of by the receiver, thongh s. 64 contemplates that the final 
dividend may be declared even if some property has not been disposed of when 
in the opinion of the court it will needlessly protract the receivership. Section 
67 then finally provides that if any surplus is left in the hands of the receiver 
after payment in full to the creditors with interest and of the expenses of the 
proceedings under the Act, the surplus is to be paid to the insolvent. As we 
have said already, the final dividend is generally declared after all the property 
of the insolvent is disposed of but there may be cases when a final dividend may 
be declared without the disposition of all the property of the insolvent if in the 
opinion of the court that would result in needlessly protracting the receivership. 

B.L.R.—25. 
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But it is clear that under s. 67 if there is any surplus remaining in the hands 
of the receiver that surplus has to go to the insolvent. 

Though this is the general scheme of the Act with reference to administration 
of property which vests in the receiver after an order of adjudication, there 
are two exceptions which may be noticed. Section 35 provides that where in 
the opinion of the court, a debtor ought not to have been adjudged insolvent, 
or where it is proved to the satisfaction of the court that the debts of the insol- 
vent have been paid in full, the court shall, on the application of the debtor or 
of any other person interested, by order in writing, annul the adjudication. 
Section 37 then provides that 

“Where an adjudication is annulled, all sales and dispositions of property and pay- 

ments duly made, and all acts theretofore done, by the Court or receiver, shall be valid;. 
but, subject as aforesaid, the property of the debtor who was adjudged insolvent shall 
vest in such person as the Court may appoint, or, in default of such appointment, shall 
revert to the debtor to the extent of his right * interest therein on such conditions 
(if any) as the Court may, by order in writing, declare.” 
Special stress has been laid on behalf of the respondents on the, provision in 
s. 87 which specifically lays down that the property of the debtor in case of annul- 
ment shall vest in such person as the court may appoint or in default of such 
appointment shall revert to the debtor, thus divesting the court or the receiver 
of the property which had vested in them under s. 28(2) or s. 28(4). 

The second exception is to be found in s. 38 which allows compositions and 
schemes of arrangement. Section 39 then provides that if the court approves 
the composition or the scheme of arrangement, the terms shall be embodied in 
the order of the court and the order of adjudication shall be annulled and the 
provisions of s. 87 shall apply to such annulment, 

Lastly we come to what happens where the estate of the insolvent has been 
administered in the usual way which we have set out already. Section 41 autho- 
rises the debtor to apply for an order of discharge. On such an application 
the court has to consider the objection, if any, made by any creditor and also 
the report of the receiver in case a receiver has been appointed and thereafter 
the court may—- 

(a) grant or refuse an absolute order of discharge; or 

(b) suspend the operation of the order for a specified time; or 

(e) grant an order of discharge subject to any conditions with respect to 
any earnings or income which may afterwards become due to the insolvent, or 
with respect to his after-acquired property. 

Section 42 then lays down in what circumstances the court shall refuse to 
grant an absolute order of discharge; and we may refer to only cl. (a) of s. 42(/) 
in that connection which gives power to the court to refuse to grant an absolute 
order of discharge if it finds that the insolvent’s assets are not of a value equal 
to eight annas in the rupee on the amount of his unsecured liabilities, unless the 
insolvent satisfies the court that the fact that the assets are not of a value equal 
to eight annas in the rupee on the amount of his unsecured liabilities has arisen 
from circumstances for which he cannot justly be held responsible. Section 43 
provides that if the debtor does not apply for discharge within the period fixed 
by the court, or does not appear on the day fixed for hearing his application for 
discharge, the court may annul the order of adjudication or make such other 
order as it may think fit, and if the adjudication is so annulled, the provisions 
of s. 37 shall apply. Section 44 then provides for the effect of the order of dis- 
charge. Sub-section (J) thereof mentions the debt from which the insolvent 
will not be released on an order of discharge. Sub-section (2) then provides 
that ‘‘save as otherwise provided by sub-section (Z), an order of discharge shall 
release the insolvent from all debts provable under this Act.’’ Stress is laid 
on behalf of the respondents on this provision and it is urged that though sub- 
s. (2) provides that the insolvent shall be released from all debts provable 
under the Act, it does not provide for revesting any property in the insolvent 
on an order of discharge. 


yr 
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It is thus clear from the above analysis of the provisions of the Act that if 
there is no annulment of the adjudication and no sanction of a composition or 
scheme of arrangement resulting in an order of annulment, insolvency proceed- 
ings terminate generally after the administration of the properties is complete 
and a discharge is granted. The discharge may be absolute in which case the 
consequences mentioned in s. 44(2) apply. On the other hand discharge may be 
conditional in which case also the consequences of s. 44(2) apply subject to the 
conditions attached to the discharge in accordance with sub-s. 41(2)(c). Further 
in considering whether an absulute order of discharge should be granted or not, 
the court has to consider whether the insolvent’s assets are of a value equal to 
eight annas in the rupee on the amount of his unsecured liabilities. Further 
before granting a discharge the court has to consider the report of the receiver 
if one is appointed. It is, therefore, reasonable to think that generally speaking 
an order of discharge will only be made after the court has considered the report 
of the receiver and has also considered that the assets of the insolvents are of a 
value equal to eight annas in the rupee on amount of his unsecured liabilities. 
It is also not unreasonable to think in view of all the provisions that no order of 
discharge will generally be made till all the assets of the insolvent are realised, 
(see s. 64), though, as we have already pointed out, it is possible to declare a 
final dividend even though all the property of the insolvent has not been realised 
if in the opinion of the court such realisation would needlessly protract the re- 
ceivership. In such a case, however, the Court would generally pass an order 
protecting the interests of the creditors with respect to the property which has 
not been realised before the order of discharge. Finally there is s. 67, which 
provides that if there is any surplus remaining after payment in full of his 
creditors with interest and of the expenses of the proceedings taken under the 
Act, it shall go to the insolvent. 

The key to the solution of the narrow question posed before us is in our opinion 
to be found in s. 67. It is true that s. 44 when it provides for the consequences of 
an order of discharge does not lay down that any property of the insolvent remain- 
ing undisposed of will revest in him and to that extent it is in contrast to s. 87, 
which provides for the effect of an order of annulment and in effect Jays down 
that all sales and dispositions of property made by the receiver shall be valid, 
but if any property remains undisposed of it shall vest in such person as the 
court may appoint or in default of any appointment shall revert to the debtor-in- 
solvent. The reason why s. 44 has not provided specifically for the reversion of 
undisposed property to the insolvent obviously is that the scheme of the Act 
does not contemplate where there is no annulment that any property which vest- 
ed in the receiver would remain undisposed of. If as s. 64 shows the final divi- 
dend is generally declared when the receiver has realised all the property of the 
insolvent there would be no property left unadministered usually when an order 
of discharge comes to be passed. It is however urged on behalf of the respon- 
dents that there is nothing in ss. 41 and 42 to suggest that a discharge can only 
be granted after a final dividend is declared and, therefore, there may be cases 
where administration by the receiver may still go on after discharge has been 
ordered. This argument, in our opinion, is not quite correct, for cl. (a) to 
s. 42(1) definitely requires the court to consider whether the assets are of a 
value equal to eight annas in the rupee on thé amount of his unsecured liabilities, 
and this the Court generally speaking can only find out after all the property 
has been realised and final dividend has been declared. But, as we have point- 
ed out, it is possible to declare a final dividend and thereafter to get an order 
of discharge even though some property may not have been disposed of, where 
in the opinion of the court the realisation of such property would needlessly 
protract the receivership. Therefore it may be possible in some cases that all the 
property of the insolvent may not be disposed of before an order of discharge 
is made. But in such a case the court will generally pass orders with respect to 
the property not disposed of when granting an order of discharge. It is true 
that the Act does not contemplate that an insolvent might get an order of dis- 


888 THE BOMBAY LAW REPORTER. [VoOL, LXVI. ` 


charge and yet retain part of his property free from the liability to pay debts 
provable under the Act, in case all the debts have not been paid off. But it is 
here that we have to look to the effect of s. 67 of the Act. That section lays 
down that the insolvent shall be entitled to any surplus remaining after pay- 
ment in full of his creditors with interest as provided by the Act and of the 
expenses of the proceedings taken thereunder. Now, often this surplus would 
be in the form of money. But take a case where an insolvent has come into 
property by devolution after he became insolvent and before his discharge; and 
suppose that the property which has devolved on him is worth a few lacs while 
his debts are only a few thousands. In such a case the receiver would not pro- 
ceed to sell all the property; he would only sell so much of the property as would 
satisfy the debts in full and meet the expenses of the proceedings in insolvency ; 
the rest of the property whether movable or immovable would not be converted 
into money. It seems to us that it would not be wrong in such a case to call such 
property whether movable or immovable which remains after payment in full 
to the creditors with interest and of the expenses of the proceedings in insol- 
vency as ‘‘surplus’’. To this surplus the insolvent is entitled. In such a case, 
therefore, it would be proper to hold that if any property remains undisposed 
of in the shape of surplus that vests back in the insolvent, just as surplus in 
the shape of money would. It is true that cases may arise where what devolves 
on the insolvent after the order of adjudication and before his discharge may 
not be easily realisable or may be a matter of dispute which may lead to litiga- 
tion lasting for many years. In such a case the receiver would be entitled to 
declare a final dividend if the court is of opinion that the property which has 
devolved on the insolvent is subject of protracted litigation and it cankot be 
realised without needlessly protracting the receivership. Such property would 
also in our opinion be surplus to which the insolvent would be entitled under 
s. 67 subject to his complying in full with the provisions of that section i.e., 
paying his creditors in full with interest and meeting the expenses of the pro- 
ceedings taken under the Act. <A third class of cases may arise where the court 
may not come to know of the property which devolves on the insolvent and 
grants a discharge in ignorance of such devolution, may be because the insolvent 
did not bring it to the notice of the court. In such a case also in principle we 
see no difficulty in holding that the property which vested in the receiver under 
s. 28(4) and which remained undisposed of by him before the discharge of the 
insolvent would still be surplus to which the insolvent would be entitled, though 
he may not be permitted to make full use of it until he complies with the condi- 
tions in s. 67, namely, until payment in full is made to his creditors and the 
expenses of the proceedings in insolvency are met by him out of the property 
go remaining undisposed of. Though, therefore, there is no specific provision 
in terms in s. 44(2) with respect to property that may remain undisposed of by 
the receiver or by the court, like the provision in s. 37 on an order of annulment, 
it seems to us that s. 67 by necessary implication provides the answer to a case 
like the present. All the property which remains undisposed of at the time of 
discharge must be treated as surplus to which the the insolvent is entitled. The 
jnsovent will thus get title to all such property and the vesting in the receiver 
whether under s. 28(2) or s. 28(4) would come to an end on an order of dis- 
charge subject always to the insolvent complying in full with the conditions 
of s. 67 in case they have not been complied with before his discharge, for he is 
entitled only to the surplus after the creditors have been paid in full and the 
expenses of all proceedings in insolvency have been met. Any other view of 
the effect of discharge would result in this startling position that though the 
insolvent is freed from his debts under s. 44(2) and is a freeman for all purposes 
the property which was his and which vested in the receiver under s. 28(4) will 
never come baci? to him and will always remain vested either in the court or 
the receiver. We have no doubt that the Act did not contemplate such a situa- 
tion. We have already indicated the reason why s. 44 does not provide for 
revesting of property in the insolvent in contrast to the provision therefor in 
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s. 87. Generally speaking it is not expected that there would be any property 
left to revest in the insolvent after the administration in insolvency is over. 
We have, therefore, to look to s. 67 which provides that the insolvent is entitled 
to any surplus remaining after payment in full of his creditors and after meet- 
ing the expenses of the proceedings taken under the Act; and it is that section 
which gives title to the insolvent in the property which remains undisposed of 
for any reason before his discharge subject to the conditions of that section being 
fulfilled even after the discharge. Just as the Act does not contemplate that an 
insolvent would get an order of discharge yet retain part of his property with- 
out meeting the debts provable under the Act in full, it is t8 our mind equally 
clear that the Act does not contemplata that after an insolvent has been dis- 
charged his undisposed of property, if any, should for ever remain in the pos- 
session of the Court or receiver, even though in a particular case the creditors 
may have been paid in full out of the property disposed of and all the expenses 
of the proceedings under the Act have been met. In such a case it seems to us that 
it is s. 67 which must come to the aid of the insolvent and the property which 
remains undisposed of must be treated as surplus and he gets title to it. Where 
however the insolvent has been discharged without fully meeting the conditions 
of s. 67, he would, in our opinion, be still entitled to the surplus, even if it be 
in the shape of undisposed property, subject to his fulfilling the conditions of 
s. 67. It may be added that there is nothing in the Act which takes away the 
right of the insolvent to sue in Courts after he has been granted a discharge, 
for he then becomes a free man. In such a situation we are of opinion that he 
woulc certainly be entitled to sue in Court for recovery of his undisposed of 
property, if it is in the possession of a third party, after his discharge and 
such property cannot for ever remain vested in the Court or receiver. All that 
justice requires is that in case the conditions of s. 67 have not been fulfilled 
such property should be subject to those conditions, namely, that he should 
be liable to discharge his creditors in full with interest and to meet the expenses 
of all proceedings taken under the Act. Subject to these conditions the in- 
solvent, in our opinion, would be entitled to undisposed of property on dis- 
charge and would be free to deal with it as any other person and, if necessary, 
to file a suit to recover it. 


It remains now to consider some of the cases which were cited at the bar. We 
have already pointed out that it is unnecessary to consider those cases which 
` deal with the right of the insolvent to file a suit while he is still undischarged, 
though even on this point there seems to be difference of opinion in various 
High Courts as to the power of the insolvent; nor is it necessary to refer to the 
rule in Cohen v. Mttchell,’ which has found statutory expression in s. 47 of the 
Bankruptcy Act, 1914, (4 and 5 Geo. 5, Ch. 59). Section 47 of the English 
Bankruptcy Act deals with transactions by a bankrupt with any person dealing 
with him bona fide and for value, in respect of property, whether real or per- 
sonal, acquired by the bankrupt after the adjudication, and provides that all 
such transactions shall be valid if completed before intervention by the trustee 
(i.e. the receiver). In England, therefore, intervention by the trustee 
(i.e. the receiver) is required before completion of the transaction, and if the 
trustee does not intervene, the transactions are generally speaking good. That 
position of law however does not apply in India because of s. 28(4), which spe- 
cifically lays down that all the property which is acquired by or devolves on 
an insolvent after the date of an order of adjudication and before his discharge 
shall forthwith vest in the Court or receiver. 


Learned counsel for the parties have not been able to cite any case which 
deals exactly with a case like the one before us. We may, however, refer to 
certain observations of learned Judges which may be helpful to show how the 
position has been understood by some High Courts with respect to surplus 


1 (1890) 25 Q.B. D. 262. 
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and also with respect to what happens to undisposed of property after a dis- 
charge, though there is no discussion on the subject in the cases cited. 

In Sayad Daud v. Mulna Mahomed,? the Bombay High Court was dealing 
with a case where an insolvent had filed a suit to recover property four days 
after he had been adjudicated insolvent. Later the official assignee wanted to 
join as a new plaintiff when he came to know of the suit; but by that time it 
appears that limitation had expired, and the question arose whether the suit 
would be said to have been filed afresh on the date the official assignee inter- 
vened. It was held that that was so, for the insolvent could not maintain a 
suit after he had been adjudicated insolvent and so far as the official assignee 
was concerned. the suit must be held to have been filed on the date he asked for 
intervention and would, therefore, be barred by time. It will be seen that the 
case deals with a suit brought by an undischarged insolvent and not with a suit 
as in the present case brought by a discharged insolvent. But the learned 
Judges observed that the vesting order for the time being was paramount, even 
though an insolvent might eventually be entitled to what might remain as sur- 
plus after satisfying his creditors, thus showing that what remains as surplus 
becomes the property of the insolvent. 

Surayya v. Mangayya? is a case more directly in point. In that case the 
plaintiff was declared an insolvent in 1919. He was still an insolvent in 1929 
when certain property devolved on him as reversioner. He was granted an abso- 
lute discharge in August 1931. No creditors had come to prove their debts 
or to take steps between 1919 and 1929; nor did the offcial' receiver take any 
step prior to 1929 or between 1929 to 1931. After his absolute discharge, the 
plaintiff instituted a suit for recovering the property. In that suit Varadachariar 
J. observed—and, if we may say so with respect, rightly—that the construction of 
cl. (4) of s. 28 was not free from difficulty ; but went on to add that there was no- 
thing in the policy of the Insolvency law to suggest that it was intended to benefit 
strangers, and in the circumstances the plaintiff could maintain the suit, though 
the learned Judge added that nothing that was said in the judgment would 
prejudice the right, if any, of the official receiver or of the creditors of the 
plaintiff to assert such rights and remedies as they might have in law in res- 
pect of the suit properties. It will be seen that this case was almost similar 
to the case before us and the Court held that in such circumstances the dis- 
charged insolvent could maintain the suit, though the reasoning was only in 
one sentence, namely, that there was nothing in the policy of the Insolvency 
law to suggest that it was intended to benefit strangers. 


In Rup Narain Singh v. Har Gopal Tewari,* an insolvent acquired some 
property after the order of adjudication. It was apparently not brought to 
the notice of the receiver and was mortgaged by the insolvent while be was 
still undischarged. Later, after his discharge, the mortgagee brought a suit 
to enforce the mortgage. The insolvent-mortgagor had transferred part of 
the property to other persons who were also made parties. These persons rais- 
ed the defence that as the mortgagor was an undischarged insolvent when he 
executed the mortgage, it was void. The High Court negatived this contention 
and relying on s. 43 of the Transfer of Property Act decreed the suit. In the 
course of the judgment the High Court, however, observed that after the order 
of discharge was passed, the property had been divested from the receiver 
and revested in the insolvent, though no reason was given for this view. 


In Diwan Chand v. Manak Chand,> the facts were that a certain property 
devolved on an insolvent, who made a mortgage of it, apparently without bring- 
ing it to the notice of the receiver. After the insolvent was discharged, a suit 
was brought to enforce the mortgage and a question arose whether s. 43 of the 
Transfer of Property Act would apply. In that connection the High Court 
observed that after the insolvent was discharged the property in question must 


2 (1926) 28 Bom. L.R. 554. 4 (1933) LL.B. 55 All. 503. 
3 [1941] A.LR. Mad. 345. 5 [1934] A.I.R. Lah. 809. 
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be considered to have revested in the mortgagor on his discharge in the absence 
of any order to the contrary by the Court. 


We may now notice some cases on which reliance is placed to suggest that 
undisposed of property can never vest in the insolvent, even after he gets a 
discharge. In Arjun Das Kundu v. Marchiya Telinee,® it was held that ‘‘an 
absolute order of discharge of an insolvent does not release any property ac- 
quired by him before such order from the liability to meet his debts provable 
in insolvency.” That case, however, was only dealing with the effect of s. 44(2) 
of the Act and it was held that if there was any property which vested in the 
official receiver either under s. 28(2) or under s. 28(4) and that property was 
not disposed of before the order of discharge, creditors would still have a right 
to get their debts discharged by the sale of that property even though they 
might not have proved the debts at an earlier stage. This case does not, in our 
opinion, support the proposition contended for by the respondents. It only 
lays down that the property which remains undisposed of would still be subject 
to the debts provable under the Act, and this is what in our opinion is the 
effect of s. 67 where only the surplus revests in the insolvent. 


The next case is Kanshi Ram v. Hari Ram.’ There the facts were that a dis- 
charge was granted on the report of the official receiver to the effect that the 
insolvent’s assets had been completely disposed of. Thereafter it was dis- 
covered that some property had devolved on the insolvent before his discharge 
and was not within the knowledge of the receiver. The High Court held that 
such property was liable to meet the debts which had not been paid in full be- 
fore the discharge. This case also, in our opinion, only lays down that any sur- 
plus in the hands of the insolvent after his discharge is liable to the debts 
provable under the Act if they have not been paid in full; and this is in accord- 
ance with the provisions of s. 67, for the insolvent is only entitled to that pro- 
perty or money as surplus which remains after payment of his debts in full 
and after meeting all expenses of the proceedings under the Act. 


The last case to which reference may be made is Parsu v. Balaji. In that 
case also the insolvent had been discharged but his debts had not been paid 
in full. It was held in those circumstances that any undisposed of property 
would still be liable to meet the debts provable under the Act. This again, in 
our opinion, is in accord with s. 67 where the insolvent is only entitled to that 
’ surplus which remains after his debts have been paid in full and all the ex- 
penses of the proceedings taken under the Act have been met. 


Therefore, on a careful consideration of the scheme of the Act and on a re- 
view of the authorities which have been cited at the bar, we are of opinion 
that an insolvent is entitled to get back any undisposed of property as surplus 
when an absolute order of discharge is made in his favour, subject always to the 
condition that if any of the debts provable under the Act have not been dis- 
‘charged before the order of discharge, the property would remain liable to 
discharge those debts and also’ meet the expenses of all proceedings taken under 
the Act till they are fully met. The view of the High Court that the suit is not 
maintainable is, therefore, not correct. The order of the trial Court by which 
it held that the suit was maintainable and provided that notice should be given 
to the receiver in insolvency application No. 48 of 1989 to consider if he 
wanted the property to be made available for distribution amongst creditors, 
is correct. 


[The rest of the judgment is not material to this report]. 
Appeal allowed. 


6 [1937] 1 Cal. 127. 8 [1944] Nag. 14, 
7 [1987] ALR. Lah, 87. i 
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Present: Mr. Justice P. B. Gajendragadkar, Mr. Justice K. N. Wanchoo, Mr. Justice K. C. 
Das Gupta, Mr, Justice J. C. Shah and Mr, Justice N. Rajagopala Ayyangar. 


SOCIETE DE TRACTION ET D’ ELECTRICITE SOCIETE ANONYME 
i v. 
KAMANI ENGINEERING COMPANY LTD.* . 
Companies Act (I of 1956), Secs. 389, 494(3)(b), 494(6)—Arbitration Act (X of 1940), 
Sec. 47—Arbitration (Pritocol and Convention) Act (VI of 1937}, Sec. 3—Agreement 
to refer disputes in accordance with Rules of International Chamber of Commerce— 
Whether such agreement consistent with s. 389, Companies Act. 


Arbitration according to the provisions of the Arbitration (Protocol and Conven- 
tion) Act, 1937, being recognised by the Arbitration Act, 1940, an agreemeht to refer 
disputes in accordance with the Rules of the International Chamber of Commerce 
is not inconsistent with s. 389ł of the Companies Act, 1956. 

Societa Italiana per Lavori Marittimi v. Hind Constructions Ltd. overruled. 

Sita Ram-Balmukand v. Punjab National Bank,’ Jhirighat' Native Tea Co., Ltd. v. 
Bipul Chandra Gupta,’ East Bengal Bank, Ltd. v. Jogesh Chandra Benerj and 
Catholic Bank, Ltd. v. Albuquerque,’ referred to. 

The words “other than those restricting the application of that Act” in s. 494 (6) of 
the Companies Act, 1956, have no meaning. 


è 


Tue facts appear in the judgment. 


M.C. Setalwad, with M.R. Parpia, J.P. Thacker, O.C. Mathur, J. B. Dada- 
chanji and Ravinder N arain, for the appellant. 
S.T. Desai, with Tanubhai D. Desai and I.N. Shroff, for the respondent. 


Sman J. The question which falls to be determined in this appeal with certi- 
ficate granted by the High Court of Bombay against an order refusing a 
motion for stay of a suit, is: 

“Whether an agreement to refer a future dispute to arbitration according to the 
rules of the International Chamber of Commerce between a Company registered uüder 
the Indian Companies Act and a foreigner ig 'binding upon the former.” 

The facts which give rise to this question are these: Societe De Traction 
Et D’Electricite Societe Anonyme—hereinafter called, for the sake of brevity, 
“Traction’—is a Corporation incorporated under the laws of Belgium and ' 
carries on business as consulting and construction engineers at Brussels. The 
respondent Kamani Engineering Corporation Ltd.—hereinafter called 
‘Kamani’—is a company registered under the Indian Companies Act, 1918. 
Kamani carries on business, amongst others, as an, engineering concern. On 
April 22, 1959, Kamani entered into a ‘Collaboration agreement’ with Trac- 
tion whereby the latter undertook to provide to Kgmani technical assistance 
for the construction of overhead railway electrification, tramway systems and 
trolley buses in India, Burma, Ceylon and/or Nepal. The agreement contain- 
ed an arbitration clause in Article X, which provided: 

“All disputes arising in connection with this agreement during the period of the 
agreement or thereafter shall be finally settled under the Rules of Conciliation and Arbi- 
tration of the International Chamber of Commerce by one or more arbitrators appointed 
in accordance with the Rules of the said International Chamber of Commerce”. 

On September 1, 1961, Kamani instituted suit No. 296 of 1961 in the High 
Court of Judicature at Bombay on its original side, inter alia for— 


(1) a decree declaring that Traction had committed diverse breaches of the ‘Colla- 
*“Decided, April 18, 1963. Civil Appeal J., on September 22, 1960 (Unrep.). 


No. 186 of 1963. 2 (1936) LL.R. 17 Leh, 722, F.B. 
{This section was repealed by Act LXV - 3 [1840] 1 Gal. 858. 
of 1960. 4 [1940] 2 Oal. 237. A 


1 (1960) 0.C.J. Appeal No. 63 of 1959, 5 [1944] Mad. 335, mn. 
decided by Mudholkar Acting C.J. and Shah 
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boration, agreement’ and the agreement was on that account terminated by Traction, 
and Kamani stood discharged from all its obligations thereunder; 

(2) a decree for accounts of the items contained in the invoice referred to in paras. 
24 and 25 of the plaint and for ascertainment of the amount in the light of the conten- 
tions and submissions set out; 

(8) for a decree directing Traction to pay Rs. 9,00,000 together with interest thereon 
at the rate of six per cent per annum from the date of the suit; and 

(5) for the aforesaid purposes for an order that all enquiries be made, directions 
given, orders passed and Traction be directed to hand over to Kamani all documents, 
files, reports, correspondence etc., removed by the representatives of the Traction. 
On January 22, 1962, Traction took out a notice of motion for an ‘Corder stay- 
ing the proceedings in the suit pursuant to s. 3 of the Arbitration (Protocol 
and Convention) Act, 1937, and/or s. 34 of the Arbitration Act, 1940 and/or 
s. 151 of the Code of Civil Procedure, 1908 and/or the inherent powers of the 
High Court”; in the alternative for an order that Kamani, its servants and 
agents be restrained by an order and injunction from in any manner proceed- 
ing further with or from taking any further steps in the suit. Kantawalla J. 
refused the motion and the order passed by him was confirmed in appeal by 
the High Court. The High Court held that the arbitration clause of the colla- 
boration agreement was invalid, for it obliged Kamani, contrary to s. 389 of 
the Indian Companies Act, 1956, to go to arbitration otherwise than in accord- 
ance with the Arbitration Act X of 1940. 

The relevant rules of the International Chamber of Commerce may be sum- 
marised. Article 7 provides by cl. (7) that the Court of Arbitration does not 
itself settle dispute except when otherwise stipulated: it appoints or confirms 
the nomination of arbitrators in accordance with the provisions following. If 
the parties have agreed to the settlement of a dispute by a sole arbitrator they 
may nominate him by common agreement for confirmation by the Court of 
Arbitration; failing agreement between the parties the arbitrator shall be ap- 
pointed by the Court of Arbitration. If reference be to three arbitrators each 
party shall nominate an arbitrator for confirmation of the Court of Arbitration 
which shall appoint the third arbitrator. If the parties fail to agree on the 
number of arbitrators the Court of Arbitration shall appoint a sole arbitrator 
who shall choose the National Committee or Committees from which it shall re- 
quest nominations. The sole arbitrators and third arbitrators must be natio- 
nals of countries other than those of the parties. If any challenge be made by 
one of the parties to the appointment of an arbitrator, the decision of the Court 
of Arbitration which is the sole Judge of the grounds of challenge, shall be 
final. On the death or refusal of an arbitrator to carry out his duties, or on 
resignation, the Court of Arbitration if it appointed him, shall nominate an- 
other arbitrator in his place. Article 8 deals with initiation of arbitration pro- 
ceedings. By art. 13 it is provided that when the parties agree to submit 
their disputes to arbitration by the International Chamber of Commerce, they 
shall be deemed to submit to arbitration in accordance with the Rules and if a 
party raises a plea as to the existence or validity of the arbitration clause, if 
the Court of Arbitration is satisfied as to the prima facie existence of such a 
clause, it may, without prejudice to the admissibility or the merits of such plea, 
order that the arbitration shall proceed. Article 16 prescribes the procedure 
to be followed in the arbitration proceeding. The rules by which the arbitra- 
tion proceedings shall be governed shall be the Rules of the Chamber and, iv 
the event of there being no provision in those Rules, those of the law of pro- 
cedure chosen by the parties or, failing such choice, those of the law of the 
country in which the arbitrator holds the proceedings shall govern the pro- 
ceeding. By art. 18 the proceedings before the arbitrator are to take place in 
the country determined by the Court of Arbitration, unless the parties have 
agreed in advance upon the place of arbitration. Article 19 deals with the 
arbitrator’s terms of reference. The arbitrator is required, before hearing of 
the case commences, to draw up in the presence of the parties a statement de- 
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fining his terms of reference including the names and addresses of the parties, 
brief statement of the claims of the parties, terms of reference, statement of 
the case, indication of the points at issue to be determined, the place of arbitra- 
tion proceeding, and all other matters in order that the award when made shall 
be enforceable at law, or which in the opinion of the Court of Arbitration and 
the arbitrator, it is desirable to specify. Article 20 deals with the hearing of 
the case by the arbitrator and art. 21 specifies the powers of the arbitrator. 
The arbitrator is competent to decide the dispute on the basis of the relevant 
documents, unless one of the parties requests that a hearing be given. The 
arbitrator may suo moto, or on the request of the parties, summon the parties 
to appear before him at a specified place and time and if the parties or any of 
them having been duly summoned, fail to appear before the arbitrator he may, 
after satisfying himself that the summons was duly served upon the party or 
parties, proceed with the arbitration ex parte. Article 23 provides that the 
award shall be made within sixty days from the date on which the signed state- 
ments under art. 19 are submitted, but time may be extended by the Court 
of Arbitration. Article 25 deals with the decision regarding the costs of arbi- 
tration, arbitrator’s fee and the administrative costs. By art. 26 the arbi- ' 
trator has before completing the award to submit the same to the Court of 
Arbitration. The Court of Arbitration may ley down modifications as to its 
form and if need be draw the arbitrator’s attention even to points connected 
with the merits of the case, and no award shall under any circumstances be 
issued until approved as to its form by the Court of Arbitration. Articles 27 
and 28 deal with the pronouncement and notification of the award. By art. 28 
the award is made final, it being undertaken by the parties that the award 
shall be carried out without delay, the parties having waived their right to 
any form of appeal, in so far as such waiver may be valid. By art. 30 the 
award is required to be deposited with the Secretariat of the Court of Arbitra- 
tion. This is followed by a general rule which states that in circumstances not 
specifically provided for, the Court of Arbitration and the arbitrator shall act 
on the basis of the rules and make their best efforts for the award to be enforce- 
able at law. 

The scheme of arbitration contemplated by these Rules is different from the 
scheme contemplated by ss. 3 to 38 of the Arbitration Act. Some of the strik- 
ing provisions of the Rules are the power of the Court of Arbitration to appoint 
arbitrators or umpires, finality of the award without any provision for resort 
to the Civil Court to remit or to set aside the award even for misconduct of 
che arbitrator or an error apparent on the face of the award, and the power of 
the Court of Arbitration to modify the award and to give directions during 
the course of proceedings for arbitration, and similar provisions. 

Kamani is, as already stated, a company registered under the Indian Com- 
panies Act of 1918 and by s. 3(1) of the Indian Companies Act, 1956, is a 
‘company’ for the purposes of that Act. Section 889 of the Indian Companies 
Act, 1956 (before it was repealed by Act LXV of 1960) read as follows: 

“(1) A company may, by written agreement, refer to arbitration, in accordance 
with the Arbitration Act, 1940 (X of 1940), an existing or future difference between 
itself and any other company or person. 

(2) A company which is a party to an arbitration may delegate to the arbitrator 
power to settle any terms’or to determine any matter, capable of being lawfully settled 
or determined by the company itself, or by its Board of Directors, managing director, 
managing agent, secretaries and treasurers, or manager. 

(3) The provisions of the Arbitration Act, 1940 (X of 1940), shall apply to all arbi- 
trations in pursuance of this Act to which a company is a party.” 

The High Court held that an Indian Company could, because of s. 389, refer 
an existing or future dispute between itself and any other company or person 
to arbitration only in accordance with the Arbitration Act, 1940, and not other- 
wise; that any arbitration agreement which obliged the Company to submit it- 
self to arbitration according to a scheme of arbitration different from the Arbi- 
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tration Act, 1940, would not be binding upon the Indian Company, and there- 
fore the Court had no power to enforce compliance with an invalid covenant, 
and to stay the suit, instituted by an Indian Company in breach thereof. In 
recording that conclusion the High Court was guided by its earlier judgment 
in Societa Italiana -per Lavori Marittimi v. Hind Constructions Lid.’ that it 
was not permissible for a Company incorporated under the Indian Companies 
Act to refer disputes to arbitration otherwise than in accordance with the 
Arbitration Act. 

In support of the appeal Mr. Setalvad contended that s. 389 is an enabling 
provision and does not compel an Indian Company to agree to refer differences 
to arbitration only in accordance with the provisions of the Indian Arbitration 
Act, 1940, i.e., if the Company desires to refer a dispute to arbitration under 
the Arbitration Act, 1940, it may do so, but the power to submit to arbitration 
being an incident of the power to enter into contracts for the purpose of carry- 
ing on its business, is unrestricted; and that sub-s. (3) of s. 389 applies not 
to consensual arbitrations but only to statutory arbitrations in pursuance of 
the Companies Act, e.g., arbitrations under s. 494(3)(b) of the Companies 
Act, 1956. . 

It cannot be disputed that the use of the expression ‘may’ is not decisive. . 
Having regard to the context, the expression ‘may’ used in a statute has vary- 
ing significance. In some contexts it is purely permissive, in others, it may 
confer a power and make it obligatory upon the person invested with the 
power to exercise it as laid down. 

A company under the Indian Companies Act is entitled to enter into con- 
tracts for all such purposes as are by its constitution within its competence. 
It is invested with a legal personality, and a commercial company may, subject 
` to restrictions specifically imposed upon it by its memorandum or Articles, 
always enter into contracts for the purpose of its business subject in the matter 
of form to s. 45 of the Companies Act. An arbitration agreement being a 
contract to submit present or future differences between the parties not to the 
ordinary Courts but before a tribunal chosen by the parties, if the company 
has the power to enter into a contract, that power would include power to sub- 
mit a dispute to arbitration out of Court. By s. 28 of the Indian Contract 
Act agreements in restraint of legal proceedings are declared void, subject how- 
ever to the rule that a contract by which two or more persons agree that any 
dispute which has arisen or which may arise between them in respect of any 
subject or class of subjects shall be referred to arbitration, is not illegal, 
Section. 389 of the Companies Act, 1956, therefore, does not confer any new 
right upon companies to agree to refer disputes which have arisen or which 
may arise, to arbitration: the section recognises the rights of a company to 
refer present disputes to arbitration, and seeks to regulate the right 
by placing a restriction upon the exercise of that right. It is pertinent to re- 
member that the Arbitration Act, 1940, is in form a code relating to the law 
of arbitration and applies to all arbitrations: it applies to all arbitrations to 
which persons natural and legal are parties. The power of the Company to 
enter into an arbitration agreement is, therefore, not conferred for the first 
time by the Companies Act, it is merely regulated by s. 389 of the Companies 
Act. In other words, a company within the meaning of the Indian Companies 
Act, 1956, has the power to refer present or future disputes to arbitration, but 
such reference has, because of the statutory provision, to be in accordance with 
the Arbitration Act, 1940. Sub-section (3) of s. 389 makes the provisions of 
the Arbitration Act applicable to all arbitrations to which a company is a party, 
provided they are in pursuance of the Companies Act. There is no warrant 
for holding that sub-s. (3) is independent of sub-s. (J). Sub-section (J) 
affirms the power of a company to refer differences between it and another 
company or person, and also regulates it. Sub-section (3) makes the provi- 


1 (1980) 0.C.J. Appeal No. 63 of 1959, Shah J., on September 22, 1960 (Unrep.). 
. decided by Mudholkar Acting C.J. and 
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sions of the Arbitration Act applicable to all arbitrations to which a company 
is a party: it is not restricted to mere statutory arbitrations to which a com- 
pany is obliged to submit by virtue of the provisions of the Companies Act. 
To invest sub-s. (3) with a restricted meaning, is to make it redundant. The 
only provision of the Companies Act which compels a company to go to arbi- 
tration in respect of a dispute is s. 494(3)(b). By that clause a member of 
a transferor company in voluntary liquidation expressing dissent against an 
arrangement relating to the acceptance of shares, policies or other interest or 
participation in profits in the transferee company in consideration of the busi- 
ness of the former may require the liquidator to purchase his interest at a 
price to be determined by agreement or by arbitration in the manner provided 
by s. 494, and sub-s. (6) expressly makes the provisions of the Arbitration Act 
applicable to such arbitration. It may be observed that the words ‘‘other than 
those restricting the application of that Act’’ in sub-s. (6) have no meaning. 
They have been merely copied from s. 208C of the Companies Act of 1913, in 
which they survived by some inadvertence, even after the repeal of the Arbi- 
tration Act of 1899. Our attention has not been invited to any other provi- 
sions under the Indian Companies Act under which compulsory arbitration 
has to be undertaken between a company and another company or person and 
in regard to which no provision relating to the applicability of the Arbitra- 
tion Act has expressly been made. The provisions relating to arbitration in 
the earlier Companies Act also confirm that view. A retrospect of legisla- 
tion relating to arbitration in the context of the law relating to companies 
would serve also in clearing the ground in appreciating the reasons which led 
to conflicting decisions in the High Courts. . 

It may not be necessary to enter upon a detailed review of the Regulation 
and Acts in force prior to the year 1882. It may be sufficient to observe that 
in the presidency-towns of Calcutta, Madras and Bombay there were diverse 
Regulations in operation which provided for machinery for amicable settle- 
ment of disputes of civil nature by arbitration. For the first time by Act VIIT 
of 1859 in the Code of Civil Procedure a provision was made for reference of 
disputes to arbitration by parties to the suit applying to the Court in which 
the suit was pending in which the matter was referred to arbitration. Then 
came the Indian Contract Act IX of 1872, which recognized the validity of con- 
tracts requiring parties to submit their disputes either present or future to 
arbitration. In 1882 the Indian Companies Act VI of 1882 was enacted which 
by ss. 96 to 123 made provisions for arbitration out of Court, of disputes in 
which companies were concerned. A company could refer by writing under 
its common seal any matter whatsoever in dispute between itself and any other 
company or Vila and the procedure prescribed in those sections applied. 
This group of sections dealt exhaustively with arbitrations out of Court to 
which company was a party. Beside enacting the procedure for arbitration it 
provided that the award of the arbitrator was not liable to be set aside on any 
ground of irregularity or informality. On the application of any party in- 
terested the arbitration agreement could be filed in the High Court having 
jurisdiction, and an order of reference could be made thereon. Immediately 
in the wake of the Companies Act, 1882, the Code of Civil Procedure (Act XIV 
of 1882) was enacted which provided by Ch. XXXVII the general law relating 
to arbitration. Sections 506 to 522 dealt with arbitration in a pending suit. 
If all the parties to a suit desired that any matter in difference between them 
in the suit be referred to arbitration, they could, at any time before judgment 
was pronounced, apply to the Court for an order of reference. By s. 528 pro- 
vision was made enabling the parties to an arbitration agreement to file it in 
Court and the Court if satisfied as to the existence of the arbitration agree- 
ment could make a reference to the arbitrator appointed by the parties or nomi- 
nated by the Court and the provisions relating to arbitration in the earlier 
sections in so far as they related to or were consistent with the agreement 


applied. Section 525 enabled any person interested in the award made in a 
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matter referred to arbitration without the intervention of a Court of Justice 
to file the same in Court, and if no ground for setting aside the award was 
made out, the Court could order that the same be filed. Chapter XXXVII, 
therefore, dealt with arbitration generally—arbitration in pending proceedings, 
arbitrations pursuant to orders passed by the Court referring a dispute on an 
agreement filed in Court, and filing of awards made by arbitrators appointed by 
valid agreements out of Court. The combined effect of the Indian Companies 
‘Act, ss. 96 to 128 and the Code of Civil Procedure, ss. 506 to 526, was that where 
a company was a party to an arbitration out of Court, the arbitration pro- 
ceedings had to take place in accordance with the Companies Act and could 
be enforced in the manner provided thereunder. Filing of an arbitration 
agreement in Court for reference was also governed by the Companies Act, 
but arbitration in a pending suit to which a company was a party was govern- 
ed by the Code of Civil Procedure. 

In 1899 the Indian Legislature enacted the Indian Arbitration Act, IX of 
1899. That Act had a limited operation. By s. 2 it was provided that it shall 
apply only in cases where if the subject-matter submitted to arbitration were 
the subject of a suit, the suit could, whether with leave or otherwise, be in- 
stituted in a presidency-town. By the proviso it was open to the Local Gov- 
ernment, to declare the Act applicable in other local area as if it were a- presi- 
dency-town. By s. 8, proviso (2), it was provided that nothing in the Act 
shall affect the provisions of the Indian Companies Act, 1882, relating to arbi- 
tration. The provisions of the Indian Companies Act 1882, contained in 
ss. 96 to 123, therefore, continued to remain in operation 4nd to apply to com- 
panies notwithstanding the enactment of the Indian Arbitration Act, 1899. 
The Civil Procedure Code of 1882 was repealed by Act V of 1908 and the provi- 
sions relating to arbitration substantially on the same pattern as in the Code 
of 1882 were incorporated in a separate schedule in a new Code. Clauses 1 
to 16 dealt with references to arbitration of the differences between the parties 
to a suit if they applied in writing in that behalf. Clauses 17 to 19 dealt with 
orders of references on agreements to refer disputes to arbitration and cls. 20 
and 21 dealt with the filmg and enforcement of awards. Section 89 was spe- 
cially enacted in the Code which provided by the first sub-section: 

“(1) Save in'so far as is otherwise provided by the Indian Arbitration Act, 1899, 
or by any other law for the time being in force, all references to arbitration whether 
by an order in a suit or otherwise, and all proceedings thereunder, shall be governed 
by the provisions contained in the Second Schedule.” 

The effect of s. 89 was to make the Second Schedule applicable to all arbitra- 
tions other than those governed by the Indian Arbitration Act, 1899, or any 
other law for the time being in force. Therefore, since the enactment of the 
Code of Civil Procedure, 1908, all arbitrations out of Court where a company 
was a party had to be conducted in the manner provided by the Companies 
Act, 1882, but arbitrations during the pendency of a suit or references to arbi- 
trations by filing an arbitration agreement could be made under the appro- 
priate clauses of the Code of Civil Procedure. The Indian Companies Act, 
1882, was repealed by the Companies Act VII of 1913. By s. 290 of that Act read 
with Schedule IV the Indian Companies Act of 1882 and the second proviso 
to s. 3 of the Indian Arbitration Act, 1899, were repealed. The Indian Com- 
panies Act, 1913, incorporated a new s. 152 which by the first clause authorised 
a company by written agreement to refer to arbitration, in accordance with 
the Indian Arbitration Act, 1899, an existing or future difference between it- 
self and any other company or person, and by the third sub-section enacted 
that the provisions of the Indian Arbitration Act, 1899, other than those res- 
tricting the application of the Act in respect of the subject-matter of the arbi- 
tration, shall apply to all arbitrations between companies and persons in pur- 
suance of the Companies Act. The arbitrations to which a company was a 
party had, therefore, to take place irrespective of the restrictions contained in 
s. 2 of the Arbitration Act, 1899 according to the provision of the Arbitration 
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Act, 1899. Section 214 of the Companies Act, 1918, (which was later re- 

numbered s. 208 by Act XXII of 1936) provided for compulsory arbi- 

tration for purchasing the interest of a member of a company in volun- 

tary liquidation when the business of the company was agreed to be trams- 

ferred to another company in the course of liquidation and the liquidator and 
the member could not agree as to the price payable in respect thereof. By 
el. (6) of that section it was expressly provided that the provisions of the 
Arbitration Act, 1899, other than those restricting the application of that Act- 
in respect of the subject-matter of the arbitration, shall apply to all arbitra- 
tions in pursuance of s. 214. 


The Government of India was a party to the Protocol on Arbitration Clauses 
and the Convention on the Execution of Foreign Arbitral Awards. To en- 
force the terms of the Protocol, the Indian Legislature enacted the Arbitra- 
tion (Protocol and Convention) Act, VI of 1987 for enforcement of foreign 
awards on differences relating to matters considered as commercial under the 
law in force in British India in pursuance of an arbitration agreement to 
which the Protocol set forth in the First Schedule applied, between persons 
who were subject to the jurisdiction of the powers notified by the Governor- 
General in that behalf as parties to the Convention. By s. 3 of that Act it 
was provided that: 

“Notwithstanding anything contained in the Indian Arbitration Act, 1899, or in the 

Code of Civil Procedure, 1908, if any party to a submission made in pursuance of an 
agreement to which the Protocol set forth in the First Schedule as modified by the 
reservation subject to which it was signed by India applies, or any person claiming 
through or under him, commences any legal proceedings in any Court against any other 
party to the submission or any person claiming through or under him in respect of any 
matter agreed to be referred, any party to such legal proceedings may, at any time after 
appearance and before filing a written statement or taking any other steps in the pro- 
ceedings, apply to the Court to stay the proceedings; and the Court, unless satisfied 
that the agreement of arbitration has become imoperative or cannot proceed, or that 
there js not in fact any dispute between the parties with regard to the matter agreed 
to be referred, shall make an order staying the proceedings.” 
By this enactment an obligation in the conditions set out in s. 8 was imposed 
upon the Court, unless it was satisfied that the agreement of arbitration had - 
become inoperative or could not proceed, to direct that the suit filed in any 
Court in India against any other party to the submission shall be stayed. 
This provision applied to all arbitration agreements whether a company was or 
was not a party thereto. 


This Act was followed by the Arbitration Act, X of 1940. The Act was 
enacted in the form of a complete code on the law of arbitration in India. All 
consensual arbitrations were governed by the Arbitration Act and by s. 46 the 
provisions of the Act, except sub-s. (J) of s. 6 and ss. 7, 12, 36 and 37 were 
made applicable to every arbitration under any other enactment for the time 
being in force, as if the arbitration were pursuant to an arbitration agreement 
and as if that other enactment were an arbitration agreement, except in so far 
as the Act was inconsistent with that other enactment or with any rules made 
thereunder. By s. 47 it was provided that: 

“Subject to the provisions of section 46, and save in so far as is otherwise provided 
by any law for the time being in force, the provisions of this Act shall apply to all 
arbitrations and to all proceedings thereunder: 

Provided that an arbitration award otherwise obtained may with the consent of all 
parties interested be taken into consideration as a compromise or adjustment of a suit 
by any Court before which the suit is pending.” 

By s. 49 read with the Fourth Schedule the figure ‘‘1899’’ in s. 152(1) and 
(3) in the Companies Act, 1913, was substituted by the figure ‘‘1940’’ and the 
words in sub-s, (3) ‘‘other than those restricting the application of the Act 
in respect of the subject-matter of the arbitration’’ were deleted. So also s. 89 
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of the Code of Civil Procedure was deleted. The effect of this amendment was 
to make the Arbitration Act applicable to all arbitrations in pursuance of the 
Companies ‘Act, 1918, in which a company was a party. No amendment, how- 
ever, was made in the Arbitration - ‘(Protocol and Convention) Act, VI of 1937 
and none such was necessary. By virtue of the saving clause in s. 47 the pro- 
visions of the Arbitration (Protocol and Convention) Act, 1917, continued to 
operate. 


The Indian Companies Act, VII of 1913, was repealed by the Companies Act I 
of 1956 and s. 389 took the place of s. 152 of the former Act with a slight modi- 
fication. Under the Arbitration Act, 1899; read with the Companies Act, 1913, 
the power of a company to refer differences to arbitration fell to be determined 
in certain cases which arose before the High Courts of Lahore, Caleutta and 
Madras. In Sita Ram-Balmukand v. Punjab National Bank,? there was a pri- 
vate arbitration in a dispute between the Punjab National Bank Ltd., and a 
debtor of the Bank and the arbitrator made his award in favour of the Bank. 
This award was filed in the Courts of the Senior Subordinate Judge, Ambala, 
under Sch. II of the Code of Civil Procedure, 1908, and a decree was obtained 
in accordance with the provisions of that Schedule. Execution was then taken 
out and property of the debtor was attached. The debtor contended that the 
award and the decree by the Court wer invalid, because arbitration to which 
a company was a party had, in view of,the provisions of s. 152 of the Indian 
Companies Act, to take place in accordance with the provisions of the Arbitra- 
tion Act, 1899, and the award could only be filed in the Court of the District 
Judge and not in the Court of the Senior Subordinate Judge and, therefore, 
the prdceedings in execution ‘‘were ultra vires’’. The High Court held that 
s. 152 of the Indian Companies Act, 1918, enacted an enabling provision and 
did not make it obligatory upon the parties one of which was a company, to go 
to arbitration in accordance with the requirements of the Indian Arbitration 
Act, 1899. The provisions of s. 152 in the view of the Court being permissive, 
the company could apply to have an award filed in Court under para. 21(/) 
of Sch. II to the Code of Civil Procedure and the decree passed by the Senior 
Subordinate Judge was not a nullity as contended by the debtor. Bhide J., 
who delivered the judgment of the Court, observed that the general policy of 
the Legislature as disclosed by s. 152 of the Indian Companies Act, 1913, was 
not to make compliance in arbitration proceedings with the provisions of the 
Indian Arbitration Act, 1899, obligatory outside the presidency-towns and 
that s. 152 being an enabling provision it merely conferred power on companies 
to refer disputes to arbitration under the Indian Arbitration Act, 1899, by an 
agreement in writing when that course was preferred. This view was not 
accepted by the Calcutta High Court in Jhirighat Native Tea Co., Ltd. ~v. 
Bipul Chandra Gupia.2 In that case the jurisdiction of the District Court to 
entertain a petition under para. 20 of Sch. IT of the Code of Civil Procedure 
for an order filing an award made out of Court where one of the parties to the 
dispute was a company registered under the Indian Companies Act, 1913, was 
challenged. It was held by the High Court of Calcutta that by virtue of the 
provisions of s. 152, sub-ss. (J) and (3) of the Indian Companies Act, 1913, 
all arbitrations between companies and persons had to take place in accordance 
with the provisions of ss. 3 to 22 of the Indian Arbitration Act, 1899, and for 
that purpose, s. 2 of the Indian Arbitration Act restricting its local appli- 
cation was to be treated as non-existent. The Court also opined that in view 
of s. 89 of the Code of Civil Procedure, 1908, the Second Schedule to the Code 
had no application to arbitration between a company and a person or to arbi- 
trations under s. 208C of the Companies Act, 1913. It was observed that the 
words ‘“‘in pursuance of this Act” (i.e. the Companies Act) qualified the 
phrase ‘‘shall apply’’ and, therefore, the meaning of s. 152 was that the pro- 
visions of the Indian Arbitration Act, 1899, except s. 2 thereof, shall apply to 


2 (1986) LL.R. 17 Lab. 722, F.B. 3 [1940] 1 Cal. 368. 
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all arbitrations between companies and persons by the force and effect of the 
Companies Act itself. 

In East Bengal Bank, Lid. v. Jogesh Chandra Benerjit, Mitter J. modified 
the second proposition which was somewhat broadly stated. He held that 
everywhere one party or both the parties to a suit are companies registered 
under the Indian Companies Act, arbitration proceedings pendente lite be- 
tween them are governed by the second schedule to the Code of Civil Proce- 
dure, 1908, and not the provisions of s. 152 of the Companies Act, 1913. It 
was pointed out that the Ihdian Arbitration Act, 1899, only applied to arbitra- 
tion by agreement without intervention of the Court and the Act had no appli- 
cation to arbitration relating to the subject-matter of a pending suit by the 
force and effect of s. 152 of the Indian Companies Act. The view expressed in 
Jhirighat Native Tea Co’s case was approved by the Madras High Court 
in Catholic Bank, Lid. v. Albuquerque>. In that case the Court held that. after 
the enactment of the Indian Companies Act, 1918, and before the Indian Arbitra- 
tion Act, 1940, came into force, a company could submit differences to arbitra- ` 
tion only under the provisions of the Indian Arbitration Act, 1899, and conse- 
quently companies were (for the purpose of arbitration out of Court) not go- 
verned by Sch. II of the Code of Civil Procedure. All these cases arose under 
the Indian Arbitration Act, 1899, read with the Indian Companies Act, 1913, 
and the question mooted was whether the Subordinate Judge, who was approach- 
ed on the assumption that Sch. II of the Code of Civil Procedure applied, was 
competent to pass a decree on an award made out of Court, or to entertain a 
petition for filing such an award. 

In 1960 the Bombay High Court had occasion to consider the effect of Ss, 152 
of the Indian Companies Act VII of 1913, in its relation to the Arbitration Act of 
1940. The Court in that case after referring to the Lahore, the Caleutta and 
the Madras decisions observed in Socteta Italiana per Lavori Marittimi v. Hind 
Constructions Lid, decided by Mudholkar Acting C.J. and S. M. Shah, J., 
after referring to the marginal note of s. 152: 

“,,.Indubitably, a corporation has powers which are incidental to the performance 

of the objects for which that corporation was established. It can, therefore, be said 
and properly be said that a power to carry on business implies also an incidental power 
to refer a dispute arising from that business to arbitration. It was, therefore, not at all ` 
necessary to make specific provision in the Indian Companies Act of the kind which we 
find in section 152 of the Act of 1913 for enabling a corporation to enter into an agree- 
ment for arbitration. The fact that the legislature has enacted this provision would 
show that the legislature by enacting it had no object in view other than to limit the 
exercise of that power.” 
The Court, therefore, held that an arbitration agreement whereby an Indian 
Company had agreed to refer future dispute under a collaboration agreement 
with an Italian Corporation, was unenforceable by virtue of s. 152 of the Indian 
Companies Act, and the suit filed by the Indian Company for a declaration that 
the ‘‘dredging “agreement?” had been validly terminated, and for damages for 
breach of contract, and accounts of profits and losses could not be ordered to be 
stayed either under s. 34 of the Arbitration Act or s. 3 of the Arbitration (Protocol 
and Convention) Act, 1937, or under s. 151 of the Code of Civil Procedure. 

On a review of the statutory provisions and the authorities we are of the 
view that s. 152 of the Indian Companies Act, 1913, and s. 389 of the Indian 
Companies Act, I of 1956, were intended to provide that all arbitrations to which 
a company is a party shall be conducted in accordance with the provisions of the 
Indian Arbitration Act, X of 1940. For reasons which we have already stated 
s. 889 (1) of the Companies Act, 1956, regulated the power of Indian Companies 
to agree to submit differences to arbitration and by sub-s. (3) the provisions of . 
the Arbitration Act, 1940, applied to all arbitrations to which an Indian Com- 


pany was a party. 
4 [1940] 2 Cal. 237, 6 [1944] Mad. 385, v.n. 
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That however is not decisive of the question which falls to be determined 
before us. Section 47 of the Arbitration Act, 1940, is as much a part of the 
Indian Arbitration Act as any other provision and that section makes the pro- 
visions of the Arbitration Act applicable to all arbitrations and to all proceed- 
ings thereunder but subject to the provisions of s. 46 and save in so far as is 
otherwise provided by any law for the time being in force. We are not concern- 
ed in the present case with a statutory arbitration. But by the use of the words 
‘gave in so far as is otherwise provided by any law for the.time being in force”, 
the Legislature has clearly made the provisions of the Arbitration (Protocol and 
Convention) Act, 1937, applicable to consensual arbitrations under the Arbitra- 
tion Act of 1940 when the conditions prescribed for the application of that Act 
are attracted, even if the scheme of arbitration recognised thereby is inconsis- 
tent with ss.°3 to 88 of the Arbitration Act, 1940. The Arbitration (Protocol 
and Convention) Act VI of 1937 was enacted for giving effect to the protocol on 
arbitration clauses set forth in the First Schedule and of the conventions on the 
execution of foreign arbitral awards set forth in the Second Schedule and for 
enabling the conventions to become operative in India. 


Tt is not disputed that the proposed arbitration between Traction and 
Kamani under the Rules of the International Chamber of Commerce is governed 
by the Protocol on Arbitration ‘Clauses agreed to at Geneva on September 24, 
1923, and the protocol in the First Schedule applies. The Arbitration (Protocol 
and Convention) Act VI of 1937, being a law otherwise providing for arbitration 
the provisions thereof would by virtue of s. 47 be applicable to arbitrations under 
s. 889 af the Indian Companies Act, 1956, if the conditions regarding their appli- 
eability are fulfilled. That Act applies to arbitrations whether parties to the 
submission are individuals or companies. By virtue of s. 389, sub-s. (Z) and 
(3), of the Indian Companies Act I of 1956, (before that section was repealed 
in 1960) an Indian Company may agree to refer differences between itself and 
any other company or person by written agreement in accordance with the Arbi- 
tration Act, 1940, and the provisions of the Arbitration Act, 1940 apply to all 
` arbitrations in pursuance of the Companies Act to which a company is a party. 
Arbitration according to the provisions of the Arbitration (Protocol and Con- 
' vention) Act VI of 1937 being recognised by the Arbitration Act an agreement to 
refer disputes in accordance with the rules of the International Chamber of 
Commerce is not inconsistent with s. 389 of the Companies Act, 1956. In 
Societa Italiana per Lavori Martitumt’s case, the attention of the Court was, it 
appears, not invited to the provisions of s. 47 of the Arbitration Act, 1940, 
in its relation to the Arbitration (Protocol and Convention) Act VI of 1937 and 
the Court refused to stay the action commenced in contravention of the arbitra- 
tion agreement on the footing that an arbitration agreement which contemplated 
. reference otherwise than in the manner provided by the Arbitration Act, 1940, 
. 88. 1 to 38, was ineffective not being permissible under the provisions of s. 152 
of the Companies Act, 1918, and ‘‘therefore impossible and completely prohi- 
bited’’. This view, in our judgment, cannot be sustained. In the present case, 
Kantawalla, J., and the High Court proceeded upon the view (as they were 
bound to do) that the decision in Socteta Italtana per Lavori Harittimi’s case 
was sufficient to justify the contention of Kamani that the suit could not be 
stayed, the arbitration agreement being ineffective and invalid. For reasons 
already set out by us, that assumption cannot be supported. Whether having 
regard to the terms of s. 3 of the Arbitration (Protocol and Convention) Act 
VI of 1937 stay may be granted of the suit commenced by Kamani is a question 
on which no decision has been recorded by the trial Judge nor the High Court 
and we will not be justified in this appeal in entering upon questions of fact 
for the first time without having the benefit of the view of the High Court on 
those questions. 

B.L.R.—~26 
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The appeal will, therefore, be allowed, and the proceeding remanded to the 
Court of First Instance to be heard and disposed of according to law. Costs 
in this Court and before the Division Bench of the High Court will abide the 
result of the proceeding taken pursuant to this order in the trial Court. 


Appeal allowed. 





Present: Mr. Justice K. Subba Rao, Mr. Justice Raghubar Dayal and 
Mr. Justice J. R. Mudholkar. 


BADAT AND CO., BOMBAY v. EAST INDIA TRADING CO.* 


Award—Award made in foreign country—Whether such award enforceable by suit in 
Bombay High Court—Matntainability of suit filed on foreign judgment based on 
award—Indian Evidence Act ( I of 1872), Sec. 86—Arbitration Protocol and Convention 
‘Act (VI of 1937). 


. The High Court of Bombay has jurisdiction to enforce a final award made in a 
foreign country in pursuance of a submission made within the limits of its original 
jurisdiction, 

If the law of the country in which the award was made gives finality to a judgment 
based upon the award and not to the award itself, the award can furnish no cause 
of action for a suit in India. 

A plaintiff suing upon a foreign award must prove (1) that there was a contract 
between the parties whereunder disputes between them could be referred to arbi- 
tration to a tribunal in a foreign country; (2) that the award is in accordance with 
the terms of the agreement; (3) that the award is valid according to the law govern- 
ing arbitration proceedings obtaining in the country where the award was made; 
(4) that it was final according to the law of that country; and (5) that it was a sub- 
sisting award at the date of the suit. 

Bremer Oeltransport G.M.B.H. v. Drewry, Llanelly Railway and Dock Co. v. London 
and North Western Railway Co.’ and Union Nationale Des Cooperatives Agricoles 
De Cereales v. Robert Catterall & Co. Ltd.’ referred to. 

A suit based upon a judgment of the Supreme Court of the State of New York 
(U.S.A.) which judgment is based upon an award, is beyond the jurisdiction of the 
High Court of Bombay. As the judgment is pronounced in New York the cause of 
action for the sult based thereon arises at New York and, therefore, the cause of 
action in so far as it rests on the judgment, cannot be said to arise within the limits 
of the original jurisdiction of the High Court of Bombay. 

East India Trading Co. Inc. v. Carmel Exporters and Importers Ld. > applied. 

Russell v. Smyth,’ In re Davidson’s Settlement Trusts,’ Union Nationale Des Co- 
operatives Agricoles De Cereales v. Robert Catterall & Co. Ltd.” Norske Atlas Ingu- 
rance Company, Limited v. London General Insurance Company, Limited’ and Merri- 
field, Zeigler, & Co. v. Liverpool Cotton Associdtion,’ referred to. 

The admission of the judicial record is not a condition precedent for drawing the 
requisite presumption under s. 86 of the Indian Evidence Act, 1872. The presump- 
tion may be drawn. before the said record is admitted. : 


Tux facts are stated in 67 Bombay Law Reporter 333. 


C. K. Daphtary, Solicitor General of India, with S. N. Andley, Rameshwar 
Nath and P. L. Vohra, for the appellant. 

M. C. Setalwad, with Atul Setalvad, V J. Merchant and Q. Gopalakrishnan, 
for the respondent. 
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Sussa Rao J. I regret my inability to agree with the judgment prepared 
‘by my learned brother Mudholkar J. ; 

This appeal by certificate raises the question of jurisdiction of the Bombay 
High Court to entertain a suit on an award in respect whereof a judgment was 
made in a foreign Court and other incidental questions. 

The facts that have given rise to the present appeal may be briefly stated. 
I shall only narrate such facts which. are relevant to the question raised, for 
in the pleadings a wider field was covered, but it has gradually been narrowed 
down when the proceedings reached the present stage. The appellants are 
Badat and Co., a firm formerly carrying on business at Bombay. The respon- 
dents, East India Trading Co., are a private limited company incorporated 
under the laws of the State of New York in the United States of America and 
having their registered office in the State of New York. The respondents in- 
stituted Suit No. 71 of 1954 against the appellant in the High Court of Judi- 
cature at Bombay, in its Ordinary Original Civil Jurisdiction, for the re- 
covery of a sum of Rs. 92,884-4-10 with interest thereon. It was alleged in the 
plaint that by correspondence, the details whereof were given in the plaint, 
the appellants agreed to do business with the respondents on the terms of the 
American Spice Trade Association contract. Thereafter, by subsequent cor- 
respondence the parties entered into two different contracts whereunder the 
appellants agreed to sell to the respondents different quantities of Allepey 
Turmerie Fingers on agreed terms. Though the respondents forwarded to the 
appellants in respect of the said transactions two contracts in duplicate on the 
standard form issued by the said Trade Association with a request to the appel- 
lants to send them after having duly signed, the appellants failed to do so. 
Under the terms and conditions of the said Trade Association Contract, all 
claims arising under the contract should be submitted to, and settled by, arbi- 
tration under the rules of the said Association. It was stated that pursuant - 
to a relevant rule of the said Association the dispute was referred to arbitra- 
tion and two awards were made in due course i.e., on July 12, 1949. Follow- 
ing the procedure prescribed. for the enforcement of such awards in New York, 
the’ respondents initiated proceedings in the Supreme Court of the State of 
New York to have the said awards confirmed and a judgment entered thereon 
in the said Court. In due course, the said Court pronounced judgment con- 
firming the said awards. On those allegations a suit was filed in the High 
Court of Bombay for recovery of the amounts payable under the said two 
awards by the appellants to the respondents. The suit was tried, in the first 
instance, by Mody J. The learned Judge, inter alia, held that the suit on the 
foreign judgment would not lie in the Bombay High Court, as there was no 
‘obligation under the said judgment for the appellants to pay any amount to 
the respondents at any place within the jurisdiction of the Bombay High Court. 
Adverting to the claim based on the agreement resulting in the awards, the 
learned Judge observed that there was no proof of such agreement and that 
there were no admissions in the written statement in regard to the facts sus- 
taining such an agreement. On those findings he held that the respondents 
‘had failed to prove that the Bombay High Court had jurisdiction to try the. 
suit, As the suit was heard on merits also, he considered other issues and held 
that there was neither proof nor admissions in the written statement in regard 
to the alleged contracts. He found that the arbitrators and the umpire had 
jurisdiction to make the awards, but the said awards merged in the judgment 
and that the suit was not maintainable on the said two awards. It is not neces- 
sary to give the other findings of the learned Judge, as nothing turns on them 
in the present appeal. In the result, the suit was dismissed with costs. On 
appeal, a Division Bench of the said High Court, consisting of Chagla C. J. 
and S. T. Desai J., disagreed with Mody J. on the material questions decided 
by him and allowed the appeal with costs. The learned Judges held that the 
awards did not merge in the judgment, that the suit on the awards was main- 
tainable and that the Bombay High Court had jurisdiction to entertain the 
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suit as part of the cause of action arose within its limits. The learned Judges 
further held that all the facts necessary to sustain the respondents’ suit on the 
awards had been proved either by public documents produced in the case or 
by the admissions made by the appellants in the written statement. The pre- 
sent appeal, as aforesaid, has been preferred by certificate against the judg- 
ment of the Division Bench. 

The learned Solicitor General, appearing for the appellants, raised before 
us the following points: (1) The awards merged in the judgment made by the 
Supreme Court of the State of New York and, therefore, no suit would lie on 
the awards. (2) Even if the suit could be filed on the awards, it was not 
proved that any part of the cause of action accrued within the jurisdiction 
of the Bombay High Court. To state it differently, the respondents have not 
proved that the agreements resulting in the awards were entered into or con- 
cluded within the jurisdiction of the Bombay High Court. And (3) the res- 
pondents failed to prove the three necessary conditions for the enforcement of 
the awards, namely, (i) that there was an arbitration agreement, (ii) that the 
arbitration was conducted in accordance with the agreement, and (iii) that 
the awards were made pursuant to the provisions of the agreement and, there- 
fore, valid according to the lex fort of the place where the arbitration was 
carried out and where the awards were made. 

Mr. Setalvad, appearing for the respondents, sought to sustain the findings 
of the Division Bench of the High Court given in favour of the respondents on 
the said questions raised by the appellants. 

The first question is whether the awards mergéd in the judgment of the 
Supreme Court of the State of New York for all purposes; if’ so, the &wards 
would lose their individuality or separate existence and no suit could, there- 
fore, be filed to enforce them. In Halsbury’s Laws of England, Vol. 7, 3rd 
edn., the relevant principle is stated under the heading ‘‘Foreign Judgments’’ 
thus (p. 141): 

“Since the foreign judgment constitutes a simple contraft debt only, there is no 
merger of the original cause of action, and it is therefore open to the plaintiff to sue 
either on the foreign judgment or on the original cause of action on which it is based, 
unless the forelgn judgment has been satisfied.” 

The same idea is expressed in Dicey’s ‘‘Conflict of Laws’’, 7th edn., at p. 1059: 

“|,.For historical and procedural reasons, a foreign judgment is treated in England 
as a contractual debt, and the fact that, in certain instances, it can be enforced by re- 
gistration does not appear to alter the traditional view.” 

Though the learned author in the course of his.commentary criticises this view, 
the passage represents the accepted view on the subject. An interesting dis- 
cussion of the evolution of the rule of non-merger of the cause of action in the 
foreign judgment is found in Piggott’s ‘‘Foreign judgment’’, Part I, at p. 17. 
The various steps in its evolution may be stated thus: (1) Action brought on 
a foreign judgment was an action brought to recover the judgment debt: 

. necessarily then, the judgment must be evidence of the debt. (2) It was 
not made clear which debt it evidenced, whether it was the judgment debt or 
the original debt. - (3) As it was an action” on a debt, an action on the judg- 
ment debt soon came to be confused with, and perhaps looked upon as, an 
action on the original debt. (4) Having come to that stage, the Courts. de- 
clared that the original debt or cause of action was not merged in the foreign 
judgment pronounced upon it. Whatever may be the origin, the doctrine of 
non-merger of the original cause of action with the foreign judgment has now 
been well established in spite of the fact that some text-book writers are not 
able to discover a logical basis for the doctrine. In ‘‘Smith’s Leading Cases’’, 
the learned author says:. 

“Foreign judgments certainly do not occasion a merger of the original ground of 
action.” 

In Cheshire’s Private International Law, 5th edn., the learned author says in 
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Ch. XVII under the heading ‘‘Foreign Judgments’’, thus (p. 598) : 

“Tt is a rule of domestic English law that a plaintiff who has obtained judgment in 
England against a defendant is barred from suing again on the original cause of action. 
The original cause of action is merged in the judgment—transit in rem judicatam—and 
it would be vexatious to subject the defendant to another action for the purpose of 
obtaining the same result, It has been held, however, in a series of authorities, that 
this is not so in the case of foreign judgments. Such a judgment does not, in the view 
of English Jaw, occasion a merger of the original cause of action, and therefore the 
plaintiff has his option, either to resort to the original ground of action or to sue on the 
judgment recovered, provided, of course,. that the judgment has not been satisfied.” 
The learned author gives the following different reason for this distinction be- 
tween å foreign and a domestic judgment (p. 599): 

“..The most plausible justification for non-merger, perhaps, is that a plaintiff suing 
in England on a foreign judgment, as contrasted with one who sues on an English 
judgment, possesses no higher remedy than he possessed before the foreign action. The 
- effect of judgment in English proceedings is that ‘the cause of action is changed into 
matter of record, which is of a higher nature, and the inferior remedy is merged in 
the higher’; but the view which English law takes of a foreign judgment is that it 
creates merely a simple contract debt between the parties. The doctrine of non-merger 
has, however, been too often repeated by judges to justify any prospect of its aban- 
donment,” 

This doctrine has been accepted and followed by Indian Courts: see Popat 
Virji v. Damodar Jairam,' Oppenheim & Co. v. Mahomed Haneef? and Nil Ratan 
Mukhspadhyaya v. Cooch Behar Loan Office, Lid. 

If the contract does not merge in a judgment, by parity of reasoning, the 
award on which a foreign judgment is made cannot also merge in the judg- 
ment. While conceding the said legal position, the learned counsel for the 
appellant contends that the award to furnish a valid cause of action shall be 
one which is legally enforceable in the country in which it is made. An award 
made in New York, the argument proceeds, by its own force does not create 
rights or impose liabilities thereunder and, therefore, such an inchoate docu- 
ment cannot afford a cause of action. This contention has not been raised for 
_ the first time, but has been noticed in “Russel On Arbitration”, 16th edn., 

and answered at p. 282. The learned author places the following two pro- 
positions in juxtaposition: (1) ‘‘An award made by foreign arbitrators, 
which requires an enforcement order to render it enforceable by the local law, 
is not a judgment of a foreign tribunal which can be enforced by action in 
English Courts”. (2) “But an award which is complete and could be en- 
forced in the country where it was made is enforceable in England at common 
law, quite apart from any rights given by Part II of the Act. In Halsbury’s 
Laws of England, Vol. 2, 3rd edn., the following note is given at p. 52: 

“...A foreign arbitration award which is complete and enforceable in the country 
in which it was made...is enforceable in England at common law....” 

The learned Solicitor General seeks to draw a subtle distinction between an 
award made by foreign arbitrators which require an enforcement order to 
render it enforceable by the local law and an award which could not be en- 
forced except by obtaining a judgment on its basis. On this distinction an 
argument is advanced, namely, that in the case of the former award, the award 
has been vitalized by the enforcement, order, while in the case of the latter 
the award qua the judgment has not become enforceable, but it is the judg- 
ment that becomes enforceable. In support of this contention reliance is placed 
upon the following’ observations found in Dicey’s Conflict of Laws, 7th edn., 
at P. 1059: 

..If the foreign award is followed by judicial ENET in the foreign country 
resułting in a judgment of the foreign court which is hot merely a formal order giving 


1 (1933) 36 Bom. L.R. 844, 853. L.R. 1245, P.O. 
2 (1922) I.L.R. 45 Mad. 496, s.o. 24 Bom. 3 [1941] 1 Cal. 171, 176, 
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leave to enforce the award, enforcement proceedings in England must be brought on 
the foreign judgment (or possibly on the original cause of action), but probably not 
on the award.” 

These observations are not supported by any direct decision: they represent 
only the author’s doubts on the question. On principle I cannot see why a 
distinction should be made between the two categories of case. An enforce- 
ment order as well as a judgment on an award serves the same purpose: they 
are two different procedures prescribed for enforcing an award. In the case 
of an enforcement order a party applies to a Court for leave to enforce the 
award; and on the granting of such leave, the award can be enforced as if it 
were a decree of a Court. In the alternative procedure, an action either in 
the shape of a suit or a petition will have to be filed on an award and a judg- 
ment obtained thereon. In that event, the award, vis-evis the country in 
which it is made, merges in the judgment and thereafter the judgment only 
becomes enforceable. But, as explained earlier, there is no merger in the con- 
text of its enforcement in another country. In both the cases the award: in the 
country of its origin is complete and enforceable. If an award gets vitality 
by a mere enforcement order, it gets a higher sanctity by the Court of its 
origin making a judgment on it. Both of them afford a guarantee of its vita- 
lity and enforceability in the country of its origin and therefore, a different 
country can safely act upon it. In both the cases the award is complete in 
the country of its origin, and if the doctrine of merger cannot be invoked in 
the case of foreign judgments, as I have held it cannot, there is no principle 
on which the distinction sought to be made can be sustained. To sanction 
the distinction in the context of a foreign judgment is to prefer the form to 
substance and to accept a lesser guarantee and reject a higher one. The deci- 
_ sion in Berrified, Ziegler & Co. v. Liverpool Cotton Assocjation* does not lay 
down any different proposition. There, the plaintiff brought an action in 
England against Liverpool Cotton Association for restraining the said Asso- 
ciation from expelling them from membership of the Association. The Asso- 
ciation filed a counter claim demanding a large amount from the plaintiffs 
payable by. them under an award made in Germany. The claim was based 
on the award and in effect it was a claim to enforce the award. By German 
law an enforcement order was necessary before an award can be enforced. But 
no such order was made there. The High Court rejected the counter claim. 
In doing so, it made the following observations (p. 106): 


“...The sole point, therefore, remains whether the award is a decision which the 
“court here ought to recognise as a foreign judgment. In my opinion it is not, although 
as between the parties it is conclusive upon all matters thereby adjudicated upon, and 
is therefore in a different category to the ‘remate’ judgment dealt with by the House 
of Lords in Nouvion v. Freeman*; it has no further force or effect unless and until the 
court determines that it is an adjudication made in proceedings regularly conducted 
upon matters really submitted to the jurisdiction of the tribunal. It is not even as 
though the award were enforceable unless the court stays its operation; the contrary 
is really the case, and for all practical purposes it is still-born until vitality is infused 
into it by the court. It is then, for the first time, endowed with one, at least, of the 
essential characteristics of a judgment—the right to enforce obedience to it.” 

This passage in clear terms brings out the principle underlying the proposi- 
tion that an award cannot afford a cause of action till it is complete in the coun- 
try ‘of its origin. The reason of the rule is that unless and until the appro- 
priate Court determines its regularity, it is inchoate and it becomes enforce- 
able only when an enforcement order or judgment puts its seal of approval 
on it. For the application of this principle the distinction between an enforce- 
ment order and a judgment on the award is not material. In either case, the 
Court approves it. Indeed, the Judicial Committee in Oppenheim & Co. v. 
Mahomed Haneef sanctioned the maintainability of a suit to enforce an. award 


4 (1011) 105 L.T.R. 97, 106. ‘3 (1889)F15 A.C. 1. 
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which ended in a judgment. There, in respect of a mercantile dispute that 
arose between merchants carrying on business in London and a merchant at 
Madras, an award was obtained in England, The merchants in England filed 
a suit on the award on the King’s Bench Division of the High Court in England 
for the amounts payable thereunder and obtained an ez parte judgment 
against the merchant at Madras. Thereafter they brought a suit against the 
Madras merchant in the High Court of Judicature at Madras claiming the sum 
due under the said judgment, or, in the alternative, for the amount due under 
the award. Coutts Trotter J., who heard the case in the first instance, held 
that the suit was not maintainable on the judgment that was an ex parte one, 
and gave a decree on the award. But on appeal, a Division Bench of that 
Court took a different view. On further appeal, the Privy Council restored 
the decree made by Coutts Trotter J., but they concluded their judgment with 
the following catition (p. 508) : 

‘In order to prevent misconception, it appears desirable to add that it was not 
pleaded or contended at any stage of the proceedings that the award had merged in 
the English judgment, and accordingly their Lordships do not deal with that point.” 
This decision is certainly an authority for the position that on the assumption 
that an award does not merge in a foreign judgment, it affords a cause of 
action in another country. I have already indicated earlier on the same rea- 
soning applicable to the doctrine of non-merger of a contract in a foreign judg- 
ment that an award also will not merge. For the reasons given by me, I hold 
that a suit would lie on the basis of an award in a foreign country, provided 
it is completed in the manner prescribed by the law of that country. 


I shall now take the third question, for the discussion thereon would also 
solve the problem raised by the second question. The learned Solicitor Gene- 
ral contends that there is no proof of the facts to satisfy the aforesaid three 
conditions and the Division Bench of the High Court went wrong in holding 
to the contrary on the basis of the alleged admissions found in the pleadings. 
Mr. Setalvad, learned counsel for the respondents, on the other hand, while 
conceding that the said three conditions must be satisfied before a foreign 
award can be enforced, argues that the relevant facts were proved not only 
by the admissions made by the appellants in the written statement, expressed 
or implied, but also by the production of the certified copy of the judgment of 
the foreign Court. 


In Norske Atlas Insurance Company, Limited v. London General Insurance 
Company, Limited® an award made in Norway was sought to be enforced in 
England. Action was brought not on the contract but on the award. Mac- 
Kinnon J. laid down in that case that three things had to be proved for obtain- 
ing a decree thereon, namely, (1) the submission; (2) the conduct of the arbi- 
tration in accordance with the submission; and (3) the fact that the award . 
was valid according to the law of the country where it was made. So too, in 
Halsbury’s Laws of England, 3rd edn., Vol. 11, in para. 116, at p. 53, the said 
conditions of enforcement are given with further elaboration. I need not pur- 
sue this matter, as there is no dispute on this aspect of the question. 


Have the conditions been proved in the present case? I shall first take the 
arguments based on the pleadings. Before doing so, it would be convenient to 
read the relevant provisions of the Code of Civil Procedure on the subject, as 
the arguments turn upon the application of those provisions to the pleadings. 

Order VII of the Code of Civil Procedure prescribes, among others, that 
the plaintiff shall give in the plaint the facts constituting the cause of action 
and when it arose, and the facts showing that the Court has jurisdiction. The 
object is to enable the defendant to ascertain from the plaint the necessary 
facts so that he may admit or deny them. Order VIII provides for the filing 
of a written statement, the particulars to be contained therein and the manner 
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408 THE BOMBAY LAW REPORTER. [VOL. LXVI. 


of doing so; rr. 3, 4 and 5 thereof are relevant to the present enquiry and they 
read: 

Order VIII, r. 3. It shall not be sufficient for a defendant in his written statement 
to deny generally the grounds alleged by the plaintiff, but the defendant must deal 
specifically with each allegation of fact of which he does not admit the truth, except 
damages. 

r. 4. Where a defendant denies an allegation of fact in the plaint, he must not do so 
evasively, but answer the point of substance. Thus if it is alleged that he received a 
certain sum of money, it shall not be sufficient to deny that he received that particular 
amount, but he must deny that he received that sum or any part thereof, or else set 
out how much he received. And if an allegation is made with diverse circumstances, 
it shall not be sufficient to deny it along with those circumstances. 

r. 5. Every allegation of fact in the plaint, if not denied specifically or by necessary 
implication, or stated to be not admitted in the pleading of the defendant, shall be taken 
to be admitted except as against a person under disability: 

Provided that the Court may in its discretion require any fact so admitted to be 
proved otherwise than by such admission. 

These three rules form an integrated code dealing with the manner in which 
allegations of fact in the plaint should be traversed and the legal conse- 
quences flowing from its mon-compliance. The written statement must deal 
specifically with. each allegation of fact in the plaint and when a defendant 
denies any such fact, he must not do so evasively, but answer the point of sub- 
stance. If his denial of a fact is not specific but evasive, the said fact shall be 
taken to be admitted. In such an event, the admission itself being proof, no 
other proof is necessary. The first paragraph of r. 5 is a reproduction of O. 
XIX, r. 13 of the English rules made under the Judicature Acts. But in 
mofussil Courts in India, where pleadings were not precisely drawn, it was 
found in practice that if they were strictly construed in terms of the said 
provisions, grave injustice would be done to parties with genuine claims. To 
do justice between those parties, for which Courts are intended, the rigor of 
r. 5 has been modified by the introduction of the proviso thereto. Under that 
proviso the Court may, in its discretion, require any fact so admitted to be 
proved otherwise than by such admission. In the matter of mofussil plead- 
ings, Courts, presumably relying upon the said proviso, tolerated more laxity 
in the pleadings in the interest of justice. But on the Original Side of the 
Bombay High Court, we are told, the pleadings are drafted by trained lawyers 
bestowing serious thought and with precision. In construing such pleadings 
the proviso can be invoked only in exceptional circumstances to prevent ob- 
vious injustice to a party or to relieve him from the results of an accidential 
slip or omission, but not to help a party who designedly made vague denials 
and thereafter sought to rely upon them for non-suiting the plaintiff. The dis- 
cretion under the proviso must be exercised by a Court having regard to the 
justice of a cause with particular reference to the nature of the parties, the 
standard of drafting obtaining in a locality, and the traditions and conven- 
tions of a Court wherein suck pleadings are filed. In this context the decision 
in Tildesley v. Harper? will be useful. There, in an action against a lessee 
to set aside the lease granted under a power, the statement of claim stated 
that the donee of the power had received from the lessee a certain sum as a 
bribe, and stated the circumstances; the statement of defence denied that that 
sum had been given, and denied each circumstance, but contained no general 
denial of a bribe having been given. The Court held, under rules correspond- 
ing to the aforesaid rules of the Code of Civil Procedure, that the giving of 
the bribe was not sufficiently denied and therefore it must be deemed to have 
been admitted. Fry J. posed the question thus: What is the point of sub- 
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stance in the allegations in the statement of claim? and answered it as follows 
(p. 406) : 

“ ..The point of substance is undoubtedly that a bribe was given by Anderson to 

Tildesley, and that point of substance is nowhere met...no fair and substantial answer 
is, in my opinion, given to the allegation of substance, namely, that there was a bribe. 
In my opinion it is of the highest importance that this rule of pleading should be ad- 
hered to strictly, and that the Court should require the Defendant, when putting in his 
statement of defence, and the Plaintiff, when replying to the allegation of the Defendant, 
to state the point of substance, and not to give formal denials of the allegations contained 
in the previous pleadings without stating the circumstances. As far as I am concerned, 
I mean to give the fullest effect to that rule. I am convinced that it is one of the highest 
benefit to suitors in the Court”. 
It is true that in England the concerned rule is inflexible and that there is no 
proviso to it as is found in the Code of Civil Procedure. But there is no reason 
why in Bombay on the Original Side of the High Court the same precision in 
pleadings shall not be insisted upon except in exceptional circumstances. The 
Bombay High Court, in Laxminarayan v. Chimniram Girdharlal® construed the 
said provisions and applied them to the pleadings in a suit filed in the Court 
of the Joint Subordinate Judge of Ahmednagar. There, the plaintiffs sued 
to recover a sum of money on an account stated. For the purpose of saving 
limitation they relied in their plaint upon a letter sent by the defendant firm. 
The defendants in their written statement stated that the plaintiff’s suit was 
not in time and that ‘‘the suit is not saved by the letter put in from the bar 
of limitation’. The question was raised whether in that state of pleadings, 
the letter could be’taken as admitted between the parties and, therefore, un- 
necessary to be proved. Batchelor, Ag. C.J., after noticing the said provisions 
observed : 

“...Jt appears to us that on a fair reading of paragraph 6, its meaning is that though 
the letter put in by the plaintiffs is not denied, the defendants contended that for one 
reason or another its effect is not to save the suit from the bar of limitation. We think, 
therefore, that...the letter, Exhibit 38, must be accepted as admitted between the parties, 
and therefore unnecessary to be proved.” : 

The written statement before the High Court in that case was one filed in a 
Court in the mofussil; yet, the Bombay High Court applied the rule and held 
that the letter need not be proved aliwnde as it must be deemed to have been 


admitted in spite of the vague denial in the written statement. I, therefore, 


hold that the pleadings on the Original Side of the Bombay High Court should 
also be strictly construed, having regard to the provisions of rr. 3, 4 and 5 of 
O. VIII of the Code of Civil Procedure, unless there are circumstances where- 
T a Court thinks fit to exercise its discretion under the proviso to r. 5 of 

. VIII. 

The first condition for the enforceability of an award is the proof of sub- 
mission to arbitration. A claim based on an award is in effect a claim to en- 
force the award on the footing that the submission implied a contract to give 
effect to the award. In the plaint the details of the preliminary contract be- 
tween the parties containing an arbitration clause has been specifically and pre- 
cisely stated in paras. 2 and 3. As much of the argument turns upon the said 
allegations, it may conveniently be read here. 

“2. By their letter dated 7th September 1948 the plaintiffs intimated to the defendants 
that they were prepared to do business with them on the terms of the American Spice 
Trade Association contract, net landed weights, less 14 per cent. discount, letter of credit 
to be opened for 95 per cent. of the amount of the transaction and the balance to be 
settled immediately after the goods were weighed and delivered and if there was any 
difference in the plaintiffs’ favour the same was to be remitted to them by the defen- 
dants by telegraph. By their letter dated 13th September 1948 the defendants agreed 


8 (1916) I.L.R. 41 Bom. 89, 93, s.o. 18 Bom. L.R. 046. 


> 


410 THE BOMBAY LAW REPORTER. [VOL, LXVI. 


to the said terms. Thereafter by their cable dated 3rd March 1949 the defendants offered 
to sell to the plaintiffs 30 tons of Alleppey Turmeric Fingers at 224 cents per lb. C. and 
F. New York less 2 per cent, March/April shipment. On the same day the plaintiffs 
cabled to the defendants their acceptance of the said offer. By their cable dated 7th 
March 1949 the defendants offered to sell to the plaintiffs further 30 tons of Alleppey 
Turmeric Fingers at 22 cents per lb. C. and F. New York less 2 per cent, March/April 
shipment. On the same day the plaintiffs cabled to the defendants their acceptance of 
the said offer. By their letter dated 8th March 1949 the defendants confirmed: the said 
contract arrived at between the parties on 3rd March 1949. By their letter dated Sth 
March 1949 the plaintiffs confirmed both the said contracts and further intimated to 
the defendants that they had opened the necessary letters of credit. The plaintiffs for- 
warded to the defendants in respect of the said transactions two contracts in duplicate 
on the standard form issued by the said American Spice Trade Association with a re- 
quest to the defendants to return to the plaintiffs a copy of each of them after signing 
the same. The defendants, however, failed and neglected to do so. The plaintiffs crave 
leave to refer to and rely upon the cables and letters above referred to and standard 
form of contract issued by the said American Spice Trade Association, when produced.” 

“3. The plaintiffs say that the standard form of contract issued by the said Ameri- 
can Spice Trade Association is known in the spice and herb market as ‘The American 
Spice Trade Association Contract? and contains terms and conditions on which the 
defendants had agreed to do business with the plaintiffs as aforesaid. The plaintiffs 
further say that the said standard form of contract is in common use with firms dealing 
in spices and herbs both in the New York market and elsewhere. The plaintiffs further 
say that the defendants have been dealing in spices and herbs with American firms in 
the United States and also on the United States market and hàd previously entered 
into several American Spice Trade Association Contracts and were well aware of and 
knew what the terms and conditions of the said American Spice Trade Association 
Contract were. One of the said terms was as follows:— 

“All questions and controversies and all claims arising under this contract shall be 
submitted to and settled by Arbitration under the Rules of the American Spice Trade 
Association printed on the reverse side hereof. This contract is made as of in New York.’” 
Then the plaint proceeds to give how the dispute should be referred to arbitra- 
tion and how arbitrators and umpire should be appointed by the parties. 
From the said allegations in the plaint it is clear that the plaintiffs have pre- 
cisely and definitely given the particulars of the correspondence that passed 
-hetween the parties on the basis of which they claimed the preliminary con- 
tract containing an agreement to submit their dispute to arbitration and the 
subsequent contracts in respect of the goods made and concluded between the 
parties. 

The defendants, adverting to the said allegations dealt with them in para- 
graphs 7 and 8 of their written statement. The said paragraphs read: 

“7, With reference to paragraph 2 of the plaint the defendants deny that they at any 
time entered into any contract with the plaintiffs as alleged in the said paragraph or 
otherwise. The defendants deny that they at any time signed or were bound to sign a 
standard form of contract issued by the American Spice Trade Association.” 

“8. With reference to paragraph 3 of the plaint, the defendants deny that they at 
any time agreed to do any business or enter into any contract with the plaintiffs as 
alleged therein or otherwise. The defendants say that they did not at any time sign nor 
vere they bound to sign the said American Spice Trade Association Contract and that 
they are not therefore bound by or concerned with the terms and/or conditions of the 
said contract. The defendants deny the rest of the statements contained in the said 
paragraph.” l 
Tt will be seen from the said paragraphs that though the defendants denied 
that. at any time they entered into a contract with the plaintiffs as alleged in 
the plaint or otherwise, they have not denied that the letters particularized 
in the plaint passed between the parties. Learned Solicitor General relied up- 
on the expression ‘‘as alleged’’ in paras. 7 and 8 of the written statement and 
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contended that the said words implied necessarily that the defendants denied 
the passing of the correspondence. No such necessary implication can arise 
from the use of the said expression. That expression is consistent with the 
admission by the defendants of the passing of the letters mentioned in paras. 2 
and 8 of the plaint, coupled with a denial that such correspondence does not 
constitute a binding contract between them. Indeed, rr. 3 and 4 of O. VIIL 
are aimed at such. general allegations in’ written statements. Rule 3 demands 
that each allegation of fact made in the plaint must specifically be denied and 
r. 4 emphasizes that such a denial shall be of the point of substance and shall 
not ‘be vague. Here, in the plaint the contents of the letters dated September 
7, 1948, September 18, 1948, March 8, 1949, and March 9, 1949, are given and 
it is specifically stated that they passed between the parties. Nowhere in the 
written statement there is a denial as regards the passing of the letters or the 
contents of those letters. The general and vague allegations in the written 
statement cannot possibly be construed, expressly or by necessary implication, 
as a denial of the specifie allegations in the plaint in regard to the said corres- 
pondence. On this aspect of the case, to some extent, there is unanimity be- 
tween Mody J. and the learned Judges of the Division Bench of the Bombay 
High Court. Adverting to para. 7 of the written statement, Mody J. says: 

“In my opinion, paragraph 7 of the written statement does not at all, directly or 

indirectly, specifically or by implication, deal with any of the said three statements of 
facts. A denial of a contract is not a denial of the receipt or of the contents of the 
sald letter dated 7th September 1948 or the writing of the letter dated 13th September 
1948. The defendants can conceivably admit the said three statements of fact but still 
deny that any contract resulted thereby. Therefore the said three statements of facts 
must be deemed to have been admitted.” 
Dealing with para. 8 of the written statement, the TAER Judge says that these 
two statements of facts have not been pleaded to in the written statement and 
must, therefore, be deemed to have been admitted. But having gone so far, 
the learned Judge rules against their admissibility on the ground that there 
are no allegations that the defendants wrote the letters attributed'to them and 
that there is no description of the contents of the letters. This, i£ I may say 
so, is rather hypercritical. The allegations in para. 2 of the plaint in express 
terms say that the letters emanated from the defendants and also give their 
gist. The division bench of the High Court in the context of the said denials 
said (p. 342): ` 

“...Therefore, there is no denial of this correspondence. Indeed, there could not 
be, because before the written statement was filed, inspection was given by the plain- 
tiffs of this correspondence and again the conscientious draftsman of the written state- 
ment could not possibly have controverted the statement that these letters passed be- 
tween the parties, Therefore, in our opinion, these two letters of September 7, 1948, 
and September 13, 1948, are admissible in evidence, and we will formally admit them 
in evidence.” 

Then they proceeded to state (p. 342): 

“Now, we read this denial to mean not a denial of the exchange of letters and tele- 
grams, not a denial of the correctness of the copies of the documents of which the 
defendants have taken inspection, but a submission in law that no contract emerges 
from the exchange of these letters and telegrams.” . f 
For the reasons already given by me, I entirely agree with the view expressed 
by the division bench on the interpretation of the pleadings and hold that the 
said letters Have been rightly admitted in evidence. If the said letters can go 
in as evidence, the first condition, namely, the factum of submission has been 
proved in this ¢ase. 

As regards the question whether the aphiention was conducted in accord- . 
ance with the submission, the pleadings again afford the answer. In’ paras. 3, 
4 and 5 of the plaint it-is specifically stated that the parties agreed to the arbi- 
tration clause and to the procedure prescribed for earrying out oDe arbitration. 
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It is stated therein that pursuant to R. 5 and clauses B, C and E of R. 15 of 
the Rules of the said American Spice Trade Association, arbitrators and um- 
pire were appointed, that the arbitrators and the umpire subscribed to their 
oaths of office and proceeded to hear the matter on June 27, 1949 and July 12, 
1949, that the defendants though duly notified of the hearings, did not attend 
the same, that on July 12, 1949, the said arbitrators and umpire duly made, 
signed, acknowledged and published their awards and thereby they unani- 
mously held that the defendants had committed a breach of the said two con- 
tracts and awarded that the defendants should pay to the plaintiffs specific 
amounts in respect of the said contracts as and by way of damages. Paragraph 
7 of the plaint prescribes how the defendants did not meet the demand, how 
proceedings were taken before the Supreme Court of the State of New York, 
how notice of the said proceedings was duly served on the defendants and how 
the said Court pronounced its judgment confirming the said awards. Para- 
graphs 9, 10, 11 and 12 of the written statement deal with the said allegations. 
In the said paragraphs the defendants do not deny the factum of the appoint- 
ment of arbitrators and the procedure followed by them in making the awards. 
They are content to say that they are not bound by or concerned with the 
appointment of the arbitrators by the plaintiffs as alleged therein or other- 
wise, that they are not bound by or concerned with any of the statements con- 
tained in para. 7 of the plaint and that the awards passed by the arbitrators 
and the umpire are not binding on them. As regards the allegations in para. 7 
they only say that the arbitrators acted without jurisdiction and that the 
judgment of the Supreme Court of the State of New York made thereon is not 
binding on them. It will be seen from the said denials that neither the ap- 
pointment of the arbitrators nor the steps taken by them are denied. If so, 
it must be held, on the same reasoning which I have adopted in the context of 
the allegations pertaining to submission, that in the absence of specific denials 
it must be held that it is admitted that the awards were made in strict com- 
pliance with the terms of submission. 


Now coming to the third condition, namely, the proof of the fact thee the 
awards are valid according to the law of the country where they were made, 
the same equivocal attitude is adopted by the defendants in their written state. 
ment. In para. 8 of the plaint there is the following specific allegation in 
that regard: 

“...the said arbitration having been duly held and the said awards having been 

duly made, signed, acknowledged and published according to the said rules and the 
laws of the State of New York, and the defendants not having taken steps to have the 
said awards or either of them set aside or modified, as provided in the said rules and 
by the laws of the State of New York, the said awards are binding on the defendants 
and the defendants are now precluded and estopped from disputing the same.” 
Here there is a definite averment that the awards were made according to the 
laws of the State of New York. Ih the written statement of the defendants, 
though they generally deny that the awards are binding on them, there is no 
specific denial that the awards are not in accordance with the laws of the State 
of New York. Applying the same rules of construction which I invoked in the 
case of the other averments in the plaint, I must also hold that the defendants 
must be held to have admitted the fact that the awards were made in accord- 
ance with the laws of the State of New York. 


There is one important circumstance which must be borne in mind in con- 
struing the terms of the written statement. It is not disputed that the plain- 
tiffs have filed affidavits disclosing the copies of the documents mentioned in 
the plaint. The defendants’ advocate had inspection of the said documents 
before he filed his written statement. It is not disputed that the defendants 
received a copy of the petition filed by the plaintiffs in the Supreme Court of 
tbe State of New York, along with a copy of the awards and the order of the 
Court to show cause. With the knowledge of the contents of the copies of the 
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letters and the contents of the awards, the advocate for the defendants rightly 
and properly was not in a position to deny the factual aspect of the passing of 
the letters and the making of the awards and the delivery of the judgment by 
the Supreme Court of the State of New York confirming the said awards. 
That is why the written statement contained vague and general denials only 
specifically raising disputes on legal questions, and designedly giving equivocal 
answers to factual aspects. It is said that no inference of tacit acceptance on 
the part of the defendants or their counsel can be drawn, for the defendants’ 
advocate, after inspection of the documents, asked the plaintiffs’ advocate to 
produce the originals, but the plaintiffs failed and neglected to do so. But this 
circumstance does not detract from the knowledge of the defendants and their 
advocate of the existence of the ‘said documents and their contents before the 
written statement was drafted. This circumstance gives a satisfactory expla- 
nation for the vagueness of the allegations in the written statement of the de- 
fendants. They were designedly made vague as the advocate presumably 
could not bring himself to go the whole length of denying the facts. I, there- 
fore, hold, on a fair and reasonable construction of the pleadings and written’ 
statement that the existence of the three conditions for enforcing the awards 
have been admitted by the defendants in their pleadings and that, therefore, 
they need not be independently proved. ‘ 


I would go further and hold that the said three conditions are also proved 
by exh. X-9. The said exhibit is the record of proceedings of the Supreme 
Court of the State of New York relating to the arbitration between the plain- 
tiffs and the respondents. That record contains the certificate issued by the 
Consul-General, and other papers relating to the proceedings including the 
order and judgment of the said Supreme Court. The Certificate reads thus: 

“THIS IS TO CERTIFY (a) that the annexed proceedings have been duly had in 
accordance with the laws of the State of New York. 

(b) that the annexed proceedings are duly certified by the officer having the legal 
custody of the originals thereof at the time such annexed proceedings were issued by 
the Supreme Court of New York. 

(e) that the several persons named in the annexed proceedings as holding the res- 
pective offices stated therein in respect of each of them did in fact hold such respective 
office at the time the same took place. 

The Consulate General of India assumes no responsibility for the contents of this 
document. 

Dated: New York N.Y, 
June 18, 1957. 
sd./M. Gopalcharan 
CONSUL-GENERAL 
Seal of CONSULATE GENERAL 
OF INDIA, New York, N.Y.” 


The order and judgment of the Supreme Court of New York dated March 21, 
1950, give in detail the filing of the application by the respondents for an order 
confirming the two awards; the consideration given to the said application by 
the Court; the Court’s satisfaction, after perusing the awards and the con- 
nected papers, that the said proceedings were in all respects regular; and the 
terms of the order made on the said application. The decretal portion of the 
order confirms the awards. The judgment is signed by Archibald R. Watgon, 
Clerk, and certified both by the said Clerk and the Clerk of the Supreme Court 
of New York County. If the judgment goes into evidence, the three condi- 
tions are satisfied, namely, that there was a submission, that the arbitrators 
gave the awards in terms of the submission and that a judgment was made on 
those awards on the ground that the awards were made in accordance with law. 

But it is argued by the learned Solicitor General that the said judgment 
has not been proved in the manner prescribed by the Indian Evidence Act. 
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The relevant sections of the Evidence Act: may now be read: 
Section 74: ‘The following documents are public documents:— 
(1) document forming the acts, or records of the acts—... 
(itt) of public officers, legislative, judicial and executive, of any part of India or 
of the Commonwealth, or of a foreign country;...”. i 
Section 78: “The following public documents may be proved”as follows:—... 
(6) public documents of any other class in a foreign country, — 
by the original, or by a copy certified by the legal keeper, thereof, with a certificate 
under the seal of notary public, or of an Indian Consul or diplomatie agent, that the 
copy is duly certified by the officer having the legal custody of the original, and upon 
proof of the character of the document according to the law of the foreign country.” 
Section 86: “The Court may presume that any document purporting to be a certi- 
fied copy of any judicial record of any country not forming part of India or of her 
Majesty’s Dominions is genuine and accurate, if the document purports to be certified 
in any manner which is certified by any representative of the Central Government in 
or for such country to be the manner commonly in use in that country for the certifica- 
tion of copies of judicial records...” 
lt is not disputed that the copy of the judgment is certified by the legal keeper 
of the original within the meaning of s. 78(6) of the Evidence Act; nor is it 
contended that there is no certificate under the sea} of an Indian Oonsul certi- 
fying that the copy is certified by the officer having the legal custody of the 
original. But what is contended is that under s. 78(6) of the Evidence Act 
three conditions must be complied with before the judgment can be admitted 
in evidence and the third condition, hamely, proof of character of the docu- 
ment according to the law of the foreign country is not forthcoming in this 
ease. A perusal of s. 78(6) of the Evidence Act makes it clear that apart from 
the two certificates—one by the legal keeper of the original documents and the 
other by the Consul General—there shall also be proof of the character of the 
document according to the law of the foreign country before the document is 
admitted. It is a condition precedent. The short question, therefore, is whe- 
ther there is such proof in this case. Proof can be by direct or circumstantial 
evidence. Proof can also be given by placing before the Court facts giving rise 
to presumptions, rebuttable or irrebuttable. Section 86 of the Evidence Act 
lays down that a Court may presume the genuineness and accuracy of any 
document purporting to be a certified copy of any judicial record of any foreign 
country, if such a copy is duly certified in the manner and according to the 
rules in use in the country for certification of copies of judicial records. To 
give rise to this presumption it is not necessary that the judgment of the foreign 
country should have already been admitted in evidence. While s. 78(6) of 
the Evidence Act lays down three conditions for admitting the judgment in 
evidence, the admission of the judicial record is not a condition precedent for 
drawing the requisite presumption under s, 86 of the Evidence Act. The pre- 
sumption may be drawn before the said record is admitted. The document 
may be looked into for the purpose of ascertaining whether there is the re- 
quisite certificate, viz., a certificate issued by any representative of the Central 
Government in the concerned country to the effect that the said document was 
certified in the manner commonly in use in that country for the certification 
_ of copies of judicial record. If the distinction between the certificate and the 
judgment is borne in mind, the fallacy of the argument becomes apparent. 
The requisite certificate makes the document admissible and not vice versa. If 
there was such a certificate forthecoming—in this case there is such a certificate 
—the document may be presumed to be genuine and accurate. If it is pre- 
sumed to be genuine and accurate, it shows its character, viz., that it is a genuine 
Judgment made by the Supreme Court of New York. This is a fit ease for 
raising the said presumption and with the aid of this presumption the third 
condition is also complied with i.e., it is a judgment’ of the Supreme Court of 
the State of New York made in accordance with law. As the three conditions 
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laid down in s. 78(6) of the Evidence Act are fulfilled, the document can legi- 
timately be admitted in evidence, and if it is admitted, the document, by its 
own force, establishes that the aforesaid three conditions for the enforceability 
of the awards have been fulfilled. 

Now: I come to the second contention. This deals with jurisdiction of the 
Bombay High Court on its,Original Side to’ entertain the suit. Clause 12 of 
the Letters Patent for Bombay enables a party to file a suit with the leave of 
the Court, if the cause of action arises in part within the local limits of the 
‘Ordinary Original Jurisdiction of the said High Court. The cause of action 
in the plaint is given as follows: 

i “...the terms of business were accepted by the defendants in Bombay and the pro- 
posal or acceptance of the said coniracts by the defendants took place in Bombay. The 
defendants’ refusal to pay the said sum also took place in Bombay.” 

On those allegations the leave of the High Court of Bombay was obtained and 
the suit was filed in the said Court. I have already pointed out that in the 
case of a claim based on an award, it is in effect a claim to enforce the award 
on the footing that the submission implied a contract to give effect to the 
award. I have also held that all the necessary documents relating to the pre- 
liminary as well as subsequent contractstare admitted in the written statement. 
The said documents clearly establish that the parties agreed that their disputes 
under the contracts should be submitted to arbitration in the manner pre- 

‘scribed by the rules of the American Spice Trade Association. Those cou- 
tracts were concluded within the local limits of the original jurisdiction of the 
Bombay High Court. It follows that a part of the cause of action accrued 
within the said limits and that as the leave of the High Court was obtained, the 
said High Court had jurisdiction to entertain the claim. No other point is 
argued before us. 

In the result, I agree with the conclusions arrived at by the High Court. The 
appeal is dismissed with costs. 


MUDHOLKAR J. [Raghubar Dayal J., concurring; Subba Rao J. dissenting. } 
This is an appeal by a certificate granted by the High Court of Bombay from 
its judgment} dated September 12, 1958, reversing that of Mody J., who, by his 
judgment had dismissed a suit instituted by the Hast India Trading Co., res- 
pondents before us, against the defendants Badat and Co., on the Original Side 
of the High Court for a sum of Rs. 92,884410 with interest and costs on the 
basis of ‘a Judgment of the Supreme Court of New York affirming awards 
given by a domestic tribunal or alternatively on the awards themselves. i 


The plaintiff-company was incorporated in the State of New York and among 
other things, engages in the import of spices. The defendant-company was a 
partnership firm and at the relevant time was carrying on import- and export 
business in Bombay. According to the plaintiffs, by two letters dated Septem- 
ber 7, 1948, and September 13, 1948, the first written by the plaintiffs and the 
second by the defendants, the parties agreed to do business upon the terms of 
the American Spice Trade Association. One of the terms agreed between the 
parties was that the plaintiffs at the time of placing an order for the supply. of 
spices with the defendants were to open a letter of credit to the extent of 95 
per cent. of the value of the commodity ordered to be supplied and the balance 
to be settled immediately after the goods were weighed and delivered. By 
their cable dated March 3, 1949, the defendants offered to sell to the plain- 
tiffs 30 tons of Alleppey Turmeric Fingers at a certain rate, to be shipped in 
March/April. This offer was immediately accepted by the plaintiffs. A some- 
what similar offer was again made by the defendants to the plaintiffs on March 
7, 1949, which offer also was accepted by the plaintiffs. The plaintiffs claim 
to have forwarded to the defendants in respect of the said transactions two 
contracts in duplicate on the standard forms issued by the American Spice 
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Trade Association with a request to the defendants to return to them a duly 
signed form in respect of each of the transactions and their grievance is that 
the defendants failed to comply with the request. The plaintiffs further aver 
that though they opened letters of credit, the defendants committed a breach 
in respect of both the contracts by failing to supply turmeric. 

The plaintiffs have alleged in para. 3 of the plaint that the defendants were 
well aware of and knew what the’’terms and: conditions of the American Spice 
Trade Association were. One of the terms of the Association which they have 
set out is ag follows: 

“All questions and controversies and all claims arising under this contract shall be 
submitted to and settled by Arbitration under the Rules of the American Spice Trade 
Association printed on the reverse side hereof. This contract is made as of in New York.” 
In pursuance of this term, the plaintiffs who had declared the defendants in 
default appointed one Edward B. Polak as their Arbitrator and on May 24, 
‘1949, called upon the defendants to appoint an arbitrator on their behalf. They 
also informed the defendants that if they failed to do so, they, the plaintiffs, 
would request the Association to appoint an arbitrator on the defendants’ be- 
half. The defendants not having appointed any arbitrator on their behalf, 
the Association at the plaintiffs’ request appointed one Michael F. Corio to act 
as an arbitrator on the defendants’ behalf. This person informed the defen- 
dants of his appointment as Arbitrator and requested them to furnish him with 
all documents and information which might be necessary or useful in the 
matter of arbitration and further informed them that in the absence of such 
documents and information the Arbitrators will have to proceed with the arbi- 
tration upon the documents and information made available by the plaintiffs. 
The defendants did not reply to this communication. The Arbitrators, before 
entering upon arbitration, selected one James F. Knight as Umpire and Chair- 
man as required by the rules of the Association. Thereafter the Arbitrators 
and the Umpire entered upon arbitration and gave two awards, in the sum of 
$ 9,538.64 in respect of the first contract and in the sum of $ 9,209.36 in respect 
of the second contract by way of damages. The plaintiffs thereupon drew a 
bill of exchange on the defendants at Bombay for $ 18,748 being the aggregate 
sum awarded by the two awards. According to them, though it was presented 
to the defendants several times in Bombay they ‘‘failed and neglected to accept 
or to pay the same.’’ 

Then, according to the plaintiffs, they adopted proceedings in the. Supreme 

-Court of the State of New York to have the said awards confirmed and judg- 
ment entered thereon. Notices of the proceedings were said to have been served 
on the defendants and judgment confirming the said awards and ordering the 
defendants to pay $19,554.17, including interest and costs, was pronounced 
on April 18, 1950. The plaintiffs eventually instituted the suit out of which 
this appeal arises in the High Court of Bombay on January 14, 1954. 


According to the plaintiffs, the defendants have, by the terms of the con- 
tract voluntarily submitted themselves to the jurisdiction of the Supreme Court 
of New York and have Agreed to the said Court, which was a Court having 
jurisdiction in that behalf, confirming the said awards and entering judgment 
thereon. Further, according to them, the parties had expressly agreed that 
judgment might be entered on any award that might be made in respect of 
any question, controversy or claim between the parties arising under or out 
of the said contracts in accordance with the practice of any Court having juris- 
diction. Alternatively they have contended that if the Court held that the 
judgment was not a judgment of a foreign Court on which action would He 
in the High Court the defendants having by the terms of the said contracts 
expressly agreed to have any dispute arising under the contracts settled by 
arbitration in New York under the rules of the Spice Trade Association and 
the arbitration upon which the awards are founded having been duly made 
and published according to the rules and laws of the State of New York and 
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further having become final are binding on the defendants, the defendants are 
bound to carry out the terms of the said awards and to pay to the plaintiffs 
the sums awarded under them. Thus the suit is substantially based on a 
foreign judgment and in the alternative on the two awards given by a domestic 
tribunal functioning in New York. 


The defendants raised a number of pleas in defence. In the first place they 
said that as they do not reside within the limits of the Original Jurisdiction 
of the High Court or carry on business therein the High Court had no juris- 
diction to entertain the suit. They further contended that no part of the 
cause of action had arisen in Bombay. It may be mentioned that the plaintiffs 
had sought for and obtained ex parte leave of the Court under el. 12 of the 
Letters Patent and the defendants submitted that the leave should be revoked. 
The next important contention of the defendants was that the Supreme Court 
of New York had no jurisdiction to pass the judgment and the order sought, 
to be enforced. Further, according to them, the Arbitrators and the Umpire 
who gave the alleged awards on which the judgment of the Supreme Court was 
founded had no jurisdiction to make those awards. They raised a number of 
other pleas also and elaborate judgments have been delivered by Mody J., as 
well as by the appeal Court consisting of Chagla C.J. and S. T. Desai J., 
dealing with those contentions. Upon the view we take on the question of the 
enforceability of the awards in question in the manner sought in this casé it is 
not necessary to advert to those pleadings. 


It was not disputed before us that the defendants had, at the date of suit, 
ceased, to reside or carry on business within the limits of the Original Civil 
Jurisdiction of the High Court of Bombay. The appeal Court, while holding 
that the judgment of the Supreme Court of New York cannot be enforced 
against the defendants in a suit brought on the Original Side of the High 
Court took the view that the awards upon which the judgment is based can be 
enforced because they give rise to a cause of action and a part of that cause 
of action had arisen in Bombay. The reason why the judgment of the Supreme 
Court of New York could not be the foundation of the suit is, in the words of 
the learned Chief Justice, as follows (p. 336) : 

“ ..The foreign judgment was passed in New York and the defendants did not reside 
and carry on business within jurisdiction at the relevant date. The only way that 
jurisdiction could possibly have been attracted was by an averment that there was an 
obligation under the judgment on the part of the defendants to pay the amount in 
Bombay or that the defendants had undertaken the obligation to pay the judgment 
amount in Bombay. There is no such averment in the plaint, and in the absence of 
any such averment if the plaint had been based only on the foreign judgment then we 
might have agreed with the learned Judge and held that the Court had no jurisdiction.” 
No doubt, the learned Chief Justice has further said that it was unnecessary 
to decide the matter finally because in his view the plaintiffs were entitled to 
the relief claimed on the basis of the awards. We may point out that 
Mr. Setalvad, who appeared before us for the plaintiffs, did not challenge the 
finding of the appeal Court on this point and did not seek to argue that the 
judgment of the Supreme Court could furnish a cause of action to the plain- 
tiffs in respect of the present suit. 


We entertain no doubt as to the correctness of the view that the plaintiffs 
are not entitled to enforce the judgment of the Supreme Court against the de- 
fendants by a suit instituted on the Original Side of the High Court and, there- 
fore, we should ordinarily have let the matter rest there. Our reasons for 
agreeing with the High Court’s conclusion on the point are, however, different 
and, therefore, it is necessary for us to state them. Before we do so, it would 
be desirable to examine the position regarding the enforcement of foreign 
awards and foreign judgments based upon awards. Under the Arbitration 
Protocol and Convention Act, 1937 (VI of 1937), certain commercial awards 
made in foreign countries are enforceable in India as if they were made on 
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‘reference to arbitration in India. The provisions of this Act, however, apply 
only to countries which are parties to the Protocol set forth in the First Sche- 
dule to the Act or to Awards between persons of whom one is subject to the 
jurisdiction of some one of such powers as the Central Government being satis- 
fied that the reciprocal provisions have been made, may, by notification declare 
to be parties to the Convention, set forth in the Second Schedule to the Act. 
It is common ground that these provisions are not applicable to the awards in 
question. Apart from the provisions of the aforesaid statute, foreign awards 
and foreign judgments based upon awards are enforceable in India on the same 
grounds and in the same circumstances in which they are enforceable in 
England under the common law on grounds of justice, equity and good con- 
science. We may add that in cases arising on the Original Side of the High 
Court of Bombay, English common law is applicable ‘‘as nearly as the circum- 
stances of the place and the inhabitants admit’’ by virtue of cl. 19 of the 
Letters Patent read with el. XLI of the Charter of the Bombay High Court. 

The common law on the subject is crystallised thus as rule 198 in Dicey’s 
Conflict of Laws, 7th edn., at p. 1056. 

‘Rule 198.—(1) A foreign arbitration award which has been rendered enforceable by 
a judgment in the country where it was given may be enforced by an action as a foreign 
judgment. , 

. (2) A foreign arbitration award which has not been rendered enforceable by a 
judgment in the country where it was given may be enforced by an action at the dis- 
cretion of the court if the award is 

(a) in accordance with the terms of the submission agreement; and 

(b) valid according to the law governing the arbitration proceedings; and” 

(c) (semble) final according to the law governing the submission agreement.” 
The oe as summarised in Russel on Arbitration, 16th edn., is set out thus 
(p. 282): 

“An award made by foreign arbitrators, which requires an enforcement order to 
render it enforceable by the local law, is not a judgment of a foreign tribunal which 
can be enforced by action in English courts.... 

But an award which is complete and could be enforced in the country where it was 
made is enforceable in England at common law, quite apart from any rights given’ by 
Part If of the Act. (Arbitration Act, 1950-14 Geo. 6, c. 27),” 

Dealing with actions upon foreign awards at common law, it is stated further 
at p. 283 thus: 

“To succeed in such an action the plaintiff must prove: 

(1) That there was an arbitration agreement; 

(2) That the arbitration was conducted in accordance with that agreement; and 

(3) That the award was made pursuant to the provisions of the agreement and is 
valid according to the lex fori of the place where the arbitration was carried out and 
where the award was made... 

If the award is validly made in consequence of a valid arbitration agreement, a sum 
found due by the award and unpaid may be sued for in an action upon the agreement.” 
Thus commercial arbitration awards, though based on a contract to arbitrate 
are not contracts and although they are decisions they are not judgments. 
Even though that is so, it has been held in several cases in England that even 
where an award has not been reduced to a judgment in a foreign country it 
ean be enforced in England provided, of course, the award answers mutatis 
mutandis the tests for determining the enforceability of foreign judgments. 
Thus, the foreign arbitration tribunal must have acted upon a valid submission 
within the limits of jurisdiction conferred by the submission, and the award 
must be valid and final: (see Dicey’s Private International Law, P. 1057). 
Then it is stated there: 

“,,.Others believe that enforcement in England must depend upon the nature of 
ihe award in the country where it was given. Thus, if the award must be, and has 
been, reduced to a Judgment abroad, the judgment and not the award must be enforced 
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in England. If the award gives rise to a claim in contract abroad, it must be enforced 
as a contract in England. However, as will be shown, this is not the view generally 
adopted by the courts, for the award is treated as a contract in England, no matter whe- 
ther foreign law so regards it or not. Still others assert that the enforcement of an 
award in England is based not on the award, but on the contractual agreement to sub- 
mit to arbitration all differences arising out of the original contract, on the ground that 
the submission to arbitration itself implies a contractual agreement to abide by the 
award, thereby extinguishing the original cause of action.” 

After stating this, the learned author proceeds to say: 

“Tt is submitted that no one short formula is satisfactory and that the enforcement 
of a foreign award involves a complex of questions which must be treated separately”. 
He has then dealt with various decisions in England and also the opinions of 
certain writers. The conclusions stated, in so far as they are relevant to this 
case, are: i 

1. In all enforcement proceedings in England the plaintiff must first obtain an en- 
forceable title in England i.e., he must either apply for leave to enforce the award or 
must bring an action on the award. 

2. In an enforcement proceeding in England the action on the award must take 
the form of a claim in contract. This rule is based upon the assumption that the 
agreement to perform the award is implied in the submission and that the submission 
is the contract on which the action is based. 

3, In order to be enforceable in England, the foreign award need not first be pro- 
nounced enforceable in the country of its origir. (See Union Nationale Des Cooperatives 
Agricoles De Cereales v. Robert Catterall & Co.. Ltd., though there the award was being 
enforced under the Arbitration Act, 1950). If, however, the foreign award is followed by 
judicial proceedings in the foreign country resulting in a judgment of the foreign court 
which is not merely a formal order giving leave to enforce the award, enforcement pro- 
ceedings in England must be brought on the foreign Judgment or possibly on the original 
cause of action but probably not on the award. If the foreign judgment has the character 
of a formal order giving leave to enforce the award it is doubtful whether the foreign 
award or the foreign order is to be enforced in England. If the distinction between 
foreign judgments on the award and foreign formal enforcement orders can be main- 
tained in practice, then, it is believed that the foreign award and not the foreign order, 
will be enforced in England, if the enforcement order is purely formal, 

4. For the purpose of enforcing a foreign award plaintiff must prove only (1) 

submission, (2) compliance with the submission in the conduct of an arbitration and (3) 
the validity of the award according to the law of the country where it was made. 
This is also laid down in Norske Atlas Insurance Company, Limited v. London 
General Insurance Company, Limsted® and according to the learned author 
this decision correctly indicates the conditions which must be fulfilled if a 
foreign award is to be enforced in England. 


We may, however, mention that relying upon Merrifield, Ziegler & Co. 
v. Liverpool Cotton Association? the learned Solicitor General contended 
that an award should also be one which is enforceable in the country in which 
it was rendered without the aid of an enforcement order or a judgment. There, 
a German award was sought to be executed in England. Eve J., who decided 
the case, found that under the German law the award had the effect of a final 
judgment pronounced by a Court of law. But it could not be enforced by exe- 
cution unless an enforcement order was made by the Court and further no 
enforcement order will be made if any grounds exist for setting the award 
aside. In the course of his judgment the learned Judge observed: 

“Tt is not even as though the award were enforceable unless the court stays its 
operation; the contrary is really the case, and for all practical purposes it is still-born 
until vitality is infused into it by the court. It is then, for the first time, endowed with 
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2 (1927) 43 T.L.R. 641. 


l 
420 THE BOMBAY LAW REPORTER. [VoL. LXVI. 


one, at least, of the essential characteristics of a judgment—the right to enforce obedience 
to it” } 

Dicey has pointed out that this is the only case where such a view has been 
taken and that it was not even referred to in the Norske’s case. Nor was it 
referred to in the Union Nationale case. There, a Danish award, though not 
enforceable in Denmark in the absence of an enforcement order was held by 
the Court of Appeal to be enforceable under the Arbitration Act of 1950-on the 
ground that it had become final and that under the Danish law only formal 
objections could be taken to such an award in the proceedings for obtaining an 
enforcement order. 

It will thus be seen that there is a conflict of opinion on a number of points 
concerning the enforcement of foreign awards or judgments, based upon 
foreign awards. However, certain propositions appear to be clear. One is 
that where the award is followed by a judgment in a proceeding which is not 
merely formal but which permits of objections being taken to the validity of 
the award by the party against whom judgment is sought, the judgment will 
be enforceable in England. Even in that case, however, the plaintiff will have 
the right to sue on the original cause of action. The second principle is that 
even a foreign award will be enforced in England provided it satisfies mutatis 
mutandis the tests applicable for the enforcement of foreign judgments on the 
ground that it creates a contractual obligation arising out of submission to 
arbitration. On two matters connected with this there is difference of opinion. 
One is whether an award which is followed by a judgment can be enforced as 
an award:in England or whether the judgment alone can be enforced. The 
other is whether an award which is not enforceable in the country in which it 
was made without obtaining an enforcement order or a judgment can be enforced 
in England or whether in such a case the only remedy is to sue on the original 
cause of action. The third principle is that a foreign judgment or a foreign 
award may be sued upon in England as giving good cause of action provided 
certain conditions are fulfilled one of which is that it has become final. 

Bearing in mind these principles let us consider whether the judgment of 
the Supreme Court could be enforced against the defendants by instituting a 
suit on the Original Side of the High Court. The appeal Court has, as already 
stated, taken the view that the original cause of action having arisen wholly 
or in part within the limits of the Original Jurisdiction of the High Court, the 
suit was maintainable. If the plaintiffs were suing upon the original cause of 
action, there would have been no difficulty and the High Court could have 
granted leave under cl. 12 to the plaintiffs to institute the suit. But here, we 
are concerned not with the original cause of action but with the judgment of 
the New York Supreme Court and the award. The judgment furnishes an 
independent cause of action. The question would be whether the cause of 
action furnished by it arose within the limits of the original jurisdiction of the 
High Court. The judgment was rendered in New York and, therefore, the 
cause of action furnished by it arose at that place and not anywhere else. This 
cause of action is really independent of the cause of attion afforded by the 
contract and, therefore, if advantage was sought to be taken of it, the suit 
would not lie at Bombay. This point does not appear to have come up for a 
direct decision in any case. 

We may, however, refer to the decision in Hast India Trading Co. Inc. v. 
Carmel Exporters and Importers Ld.* There, an action was brought in 
England to enforce a foreign judgment awarding damages for breach of con- 
tract and the question for consideration was the relevant date for converting 
the amount of damages into sterling. After considering the relevant decisions 
on the point, Sellers J. held that the relevant date would be the date of the 
foreign judgment. The ground given by him was that the plaintiff’s cause 
of action was the foreign judgment and it is that judgment which creates the 
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debt which was enforceable by action in England. The principle underlying 
this case should also apply to the present one because in both cases the cause 
of action is founded on foreign judgments, though in the case before us it is 
founded alternatively, upon foreign awards also. The only difference is that 
while in our case the question is where it arose, in the case cited the question 
was as to when it arose. 

The reason why a foreign judgment ond be deemed to create a new obliga- 
tion has not been stated in this case. But it is to be found in the judgment of 
Blackburn J., in Schibsby v. Westenhold> where he has stated (p. 159) : 

“The true principle on which the judgments of foreign tribunals are enforced in 
England is that stated by Park, B, in Russell v. Smyth‘, and again repeated by him 
in Williams v. Jones that the judgment of a court of competent jurisdiction over the 
defendant imposes a duty or obligation on the defendant to pay the sum for which 
judgment is given, which the courts in this country are bound to enforce;...” 

As James L.J., has said in In re. Davidson’s Settlement Trusts® : 

“|. At would be impossible to carry on the business of the world if Courts refused to 
act upon what had been done by other Courts of competent jurisdiction...” 

Schmitthoff in the English Conflict of Laws, 8rd edn., has stated (p. 459): 

“The English courts recognise that a foreign judgment gives rise to private rights 

which, on principle, should be protected by them. Consequently, when referring to the 
recognition of a foreign judgment, what is actually meant is the recognition of the. 
private right that is created by the judgment and not the enforcement of a foreign judicial’ 
act of State. In the words of Professor Read’—‘The true basis upon which ‘the Anglo- 
Dominion authorities...place the recognition of a foreign judgment is that it proves 
the fact that a vested right has been created through the judicial process by the law 
of a foreign law district—The view that the recognition of a foreign judgment in the 
English jurisdiction fs based on the assumption that the foreign judgment creates a 
new legal obligation is firmly established by numerous decisions.” 
No divergent views have been expressed upon this question. No doubt, the 
English doctrine of merger has been consistently held in England not to apply 
to a foreign judgment with the result that despite the fact that a plaintiff has 
obtained a foreign judgment he may nevertheless sue in an English Court up- 
on the original cause of action instead upon the judgment. When he sues upon 
the original cause of action, no doubt, the Court within whose jurisdiction the 
cause of action arose would be entitled to entertain the suit. But, if on the 
other hand, he chooses to sue upon the judgment, he cannot found jurisdiction 
for the institution of the suit on the basis of the original cause of action be- 
cause once he chooses to rest himself on the judgment obtained by him in a 
foreign Court, the original cause of action will have no relevance whatsoever 
even though it may not have merged in that judgment. 

Since the judgment with which we are concerned was pronounced in New 
York the cause of action’for a suit based thereon must be said to have arisen 
at that place. Since that is so, it follows that the cause of action, in so far as 
it rests on the Judgment, did not arise within the limits of, the original juris- 
diction of the High Court of Bombay and the suit based upon that judgment 
must be held to be beyond the jurisdiction of the Court. 

The alternative claim of the plaintiffs is for the enforcement of the awards 
themselves and it is this which the Appeal Court has held to be one which can 
validly form the basis of the present suit. The learned Solicitor General con- 
tended that the awards having merged in the judgment cannot afford a basis 
to the present suit. It is true that it is pointed out in Dicey’s Conflict of Laws 
that some writers have expressed the view that where a foreign award must 
be, and has been, reduced to a judgment the judgment and not the award must 
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be enforeed in England. But it has also been pointed out that this is not the 
view generally adopted by the Courts in the United States of America as 
would appear from the following passage from Lorenzen’s ‘‘Cases on Conflict 
of Laws’’ 4th edn., p. 1090: 


“As a judgment of a foreign country is held not to merge the original cause of 

action it would follow that an action’ might be brought upon the award, notwith- 
standing the fact that it had been converted into a judgment abroad.” 
This question was left open by the Privy Council in Oppenheim & Co. v. 
Mahomed Haneef'© as it had not been raised in that case. The recognition 
given to a foreign judgment by the English Courts is, as pointed out by Schmit- 
thoff at p. 459 of the English Conflict of Laws, not based upon the doctrine 
of merger. For, this doctrine does not apply to judgments of Courts which 
are not Courts of Record in the English sense. It may be that founded as the 
American legal system is on the common law of England the New York Supreme 
Court would be a Court of Record in the English sense and, therefore, the 
doctrine of merger could be said to apply to a judgment recorded by it. How- 
ever, as no contention was raised before us that the Supreme Court of New 
York was a Court of Record, we would. leave the matter there. 

Just as a foreign judgment affords a fresh cause of action upon which a 
suit can be brought in an English Court, so is the case with regard to a foreign 
award. Thus, in Bremer Ocléransport G.M.B.H. v. Drewry'’ it was held that 
a foreign award furnishes a new cause of action based on the agreements be- 
tween the parties to perform the award. This view has been accepted in Hals- 
bury’s Laws of England Vol. II, p. 45. In that case it was contended for the 
respondents that in so far as the submission is a contract whereby the parties 
to it impliedly undertake to abide by and carry out the award of the arbitrators, 
the enforcement of the award would be the enforcement of a contract made 
within jurisdiction (the contract having been entered into in London while the 
award thereunder made at Hamburg in Germany). On the other hand it was 
contended for the appellant that the award having been made in Hamburg the 
action for its enforcement in England would not be an action for the enforce- 
ment of a contract made in England. Rejecting this contention Slesser L.J., 
- after considering the authorities on the subject observed (p. 760): 


“So far it would appear clear that in the opinion both of common law and equity 
judges the award is to be regarded as merely the working out of a term of the original 


and then referred to the following observations of James L.J. in Llanelly 
Railway and Dock Co. v. London and North Western Ratlway Co.'?: 

“ ,.it would be difficult to say that the real question between the parties could 
be determined by the arbitrator under that clause; because, if the Plaintiffs are right 
in their contention, they have determined that part of the agreement as well as every- 
thing else.” 

Now, when a plaintiff sues upon a foreign award what he in fact does is to 
ask the Court to pass a judgment in his favour for the amount stated in the 
award only after proving five facts: 

(1) that there was a contract between the parties whereunder disputes 
between them could be referred to arbitration to a tribunal in a foreign country; 
(2) that the award is in accordance with the terms of the agreement; 

(3) that the award is valid according to the law governing arbitration pro- 
ceedings obtaining in the country where the award was made; 

(4) that it was final according to the law of that country; and 

(5) that it was a subsisting award at the date of suit. 

A. view has been expressed in some English cases that an award must also 
be enforceable in the country in which it was made before a suit can be brought 
in England on its basis. But upon the view we are taking it is not necessary 
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to decide this point. Now, when a suit is brought by a plaintiff on the basis 
of an award it is not necessary for him to prove that the amount claimed was 
actually payable to him in respect of the dispute nor it is open to the defen- 
dants to challenge the validity of such an award on grounds like those which 
are available in India under s. 30 of the Arbitration Act. A very’ limited 
challenge to the claim based on the award is permissible to the defendants and 
that is one of the reasons why it is important to ascertain whether the award 
has in fact attained finality in the country in which it was made. We will 
assume that the plaintiffs have satisfactorily established the first three of the 
five conditions which we have set out above. The question then is whether the 
fourth and the fifth conditions have been satisfied. 


As to when an award can be regarded as final has been considered recently 
in the Union Nationale case. The facts of that case are succinctly summarised 
in the head-note and we can do no better than reproduce its relevant portion: 

“By an agreement in French made in Paris, dated August 31, 1956, the appellants 
agreed to sell to the respondents a quantity of wheat seed. The agreement contained 
an arbitration clause, the English translation of which was: ‘All differences arising out 
of the present contract will be judged by the Arbitration Chamber of Copenhagen which 
will settle without appeal with the powers of an amicable arbitrator.” Differences having 
arisen between the parties théy were referred pursuant to the arbitration clause to the 
Copenhagen Chamber of Arbitration. Under the rules regulating the procedure of the 
arbitration chamber, awards are made by a committee of the chamber. Regulation 14 
of the rules provides that: ‘awards made by the committee...shall be final. An award 
can only be appealed against to the appeal court attached to the committee....I€ the 
presidency decides that the appeal cannot be made...the award made by the judgment 
and arbitration committee shall be final...’ By an orden of October 6, 1958, the 
committee awarded to the respondents the sum of £ 183,000. The presidency of the 
arbitration committee on November 25, 1958, refused the appellants’ application for 
leave to appeal and notified them that the award of October 6, 1958, was final. The 
award could not be enforced in Denmark without an order of a Danish Court. The 
respondents, by summons under sections 36 and 26 of the Arbitration Act, 1950, which 
applies to arbitration awards made in Denmark, applied for leave to enforce that award. 
The appellants claimed that the award was a foreign award and had not become final in 
the country in which it was made:” 

The contention raised on behalf of the appellants was that the award had 
not become final in the country in which it was made because it was not en- 
foreeable in that country. The Court of Appeal referred to regulation 14 
which gives finality to an award made in accordance with the rules regulating 
the procedure of the arbitration chamber and accepted the opinion of a quali- 
fied Danish lawyer that according to the Danish Jaw the award had become 
final, though it could not be enforced in Denmark without obtaining a judg- 
ment from a Danish Court and that during the proceedings before such Court 
it would be open to the defendant to complain that the award suffered from 
formal defects but nothing else. Thus, in this case the Court of Appeal has 
drawn a distinction between ‘finality’ and ‘enforceability’ of an award and 
held that where under the laws of the country in which an award has been 
made, it is no longer open to challenge it on merits it must be regarded as final 
even though in the form in which it stands it may not be enforceable there. 
Rule 15, cl. (E) of the American Spice Trade Association whereunder the 
awards in the plaintiff’s favour were made runs thus: 

“The award of such arbitrators and umpire or sole arbitrator shall be final and 
binding on both parties, unless within three business days after receipt of the award, 
an appeal with a fee $ 75 be lodged with the Secretary of the Association by either dis- 
putant., Settlement under an arbitration award or awards of the Arbitration Committee 
shall be made within 10 days from the date of such award, and if not so settled, judg- 
ment may be entered thereon in accordance with the practice of any Court having 
jurisdiction.” 
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One point of distinction between the Danish rule and rule 15E of the American 
Rules is that the latter requires the obtaining of a judgment for enforcing it 
in case the claim arising out of the award is not settled. No doubt, the Ame- 
rican rule also says that the award shall become final and binding on the parties 
but whether it takes away the jurisdiction of the Courts to go behind its finality 
will have to be ascertained by reference to the laws of New York State. For, 
that rule is no more than a term of the contract between the parties and must 
_be subject to the laws of the State. 

It would be desirable at this stage to compare foreign judgments with foreign 
awards and bear in mind the difference between them. No doubt, both of them 
create new obligations. The judgment of a foreign sovereign is a command 
of that sovereign which has to be obeyed within the territorial limits of that 
sovereign’s jurisdiction. On the principles of comity it is, therefore, accord- 
ed international recognition provided it fulfils certain basic requirements. A 
foreign award, on the other hand, which is founded on a contract of the parties 
and is not given the status of a judgment in the country in which it is made, 
cannot claim the same international status as the act of a foreign sovereign. 
As pointed out by Schmitthoff on the English Conflict of Laws (p. 489) : 


“Tt follows that unless the plaintiff can satisfy the English court that the award 

is treated, in the country where it was made, like a judgment of the court he should 
sue on the original cause of action, but even in that case he should plead the award 
because it might in, appropriate cases, be regarded by the English courts as conclusive 
between the parties.” 
These observations would perhaps now stand slightly modified by the view 
taken by the Court of Appeal in the Unton Nationale case in the sense that 
even an award which has not obtained the status of a judgment in the coun- 
try in which it was rendered but which possesses an essential attribute of a 
judgment, that is, finality, it could be sued upon in another country. 

Bearing in mind these principles we must consider what are the requirements 
of the laws of New York State for giving an award finality. In Appendix I to 
Sturges’ Cases on Arbitration Law, the New York Arbitration Law, Art. 84 
of the New York Civil Practice Act, as in force on September 1, 1952, has been 
set out. Section 1461 which deals with confirmation of an award runs thus: 

“Motion to confirm award: At any time within one year after the award is made, 

as prescribed in the last section, any party to the controversy which was arbitrated may 
apply to the court having jurisdiction as provided in section fourteen hundred fifty nine 
for an order confirming the award; and thereupon the court must grant such an order 
unless the award is vacated, modified or corrected, prescribed in the next two séctions 
or unless the award is unenforceable under the provisions of section fourteen hundred 
fifty eight. Notice of the motion must be served. upon the adverse party or his attorney, 
as prescribed by law for service of notice of a’ motion upon an attorney in an action 
in the same court, In the supreme court, the motion must be made within the judicial 
district embracing the country where the judgment is to be entered.” 
Then follows s. 1462 which deals with a motion to vacate award; s. 1462-a which 
deals with a motion to modify or correct an award; s. 1463 which deals with 
‘notice of motion and stay’; s. 1464 which deals with ‘entry of judgment on 
award and costs’; s. 1465 which deals with the judgment roll and s. 1466 which 
deals with effect of a judgment and its enforcement. It is clear from s. 1462 
that in the motion to vacate an award a party to the arbitration can challenge 
the award on the following five grounds: 

“1. Where the award was procured by corruption, fraud or other undue means. 
2. Where there was evident partiality or corruption in the arbitrators or either of 
them. ý 

3. Where the arbitrators were guilty of misconduct in refusing to postpone the 
hearing upon sufficient cause shown, or in refusing to hear evidence pertinent and material 
to the controversy; or of any other misbehaviour by which the rights of any party have 
been prejudiced, 
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4. Where the arbitrators exceeded their powers, or so imperfectly executed them, 
that a mutual, final and definite award upon the subject-matter submitted was not made. 

5. If there was no valid submission or contract, and the objection has been raised 
under the conditions set forth in section fourteen hundred fifty eight.” 
It will thus be seen that despite the finality spoken of by Rule 15H, this section 
enables the defendant to apply for vacating the award on certain grounds and 
thus imperil the finality accorded to the award by his contract. It is only 
after the objections under s. 1462 are disposed of that a judgment putting an 
end to all controversy, can be entered under s. 1464 which reads thus: 


“Entry of judgment on award and costs: Upon the granting of an order confirming, 
modifying or correcting an award, judgment may be entered in conformity therewith, 
as upon a referee’s report in an action, except as is otherwise prescribed in this article. 
Costs of the application and of the proceedings subsequent thereto, not exceeding twenty- 
five dollars and disbursements, may be awarded by the court in its discretion. If award- 
ed, the amount thereof must be included in the judgment.” 

After the judgment is pronounced a judgment roll is prepared and the judg- 
ment docketed as if it was rendered in an action. The effect of the judgment as 
enunciated in s. 1466 is as follows: 


“Effect of judgment and enforcement: The judgment so entered has the same force 
and effect, in all respects as, and is subject to all the provisions of law relating to, a 
judgment in an action; and it may be enforced as if it had been rendered in an action 
in the court in which it is entered.” 

From all these provisions it would be abundantly clear that the award has no 
finaltty till the entire procedure is gone through and that the award as such 
can never be enforced. What is enforceable is the judgment. There is no 
provision in the law providing for taking proceedings for the confirmation of 
an award in which all objections to the award could be made except s. 1461. The 

` proceedings taken thereunder must, however, culminate in a judgment. In 
this respect the procedure under the law of the New York State is quite dif- 
ferent from that under the Arbitration law of Denmark. Apparently, that is 
why the plaintiffs, after obtaining the awards, went up to the Supreme Court 
of New York for obtaining a judgment confirming the awards. No doubt, as 
a result of the judgment the decision of the arbitrators became unchallenge- 
able in the New York State and for all practical purposes in India as well but 
in the process the award made by them has given way to the judgment of the 
Supreme Court of New York. It is this judgment which can now furnish a 
eause of action to the plaintiffs and not the awards. 

No doubt, an award can furnish a fresh cause of action. But the award 
must be final. If the law of the country in which it was made gives finality 
to a judgment based upon an award and not to the award itself, the award can ` 
furnish no cause of action for a suit in India. In these circumstances we hold 
that though the High Court of Bombay has jurisdiction to enforce a final award 
made in a foreign country in pursuance of a submission made within the limits 
of its original jurisdiction, the awards in question being not final, cannot furnish 
a valid cause of action for the suit. Upon this view.we allow the appeal and 
dismiss the suit with costs throughout. The normal rule as to costs must apply 
because the choice of forum made by the plaintiffs was deliberate and with the 
knowledge that they were taking a risk in not seeking out the defendants at the 
place where they reside or carry on business. 


ORDER 
Following the opinion of the majority, the appeal is allowed with costs. 


Appeal allowed. ` 
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Before Mr. Justice Palekar and Mr. Justice Gokhale. 


VITHOBA MARUTI CHAVAN v. S. TAKI BILGRAMI.* 
Bombay Industrial Relations Act (Bom. XI of 1947), Secs. 78, 40(1)—Industrial Disputes 
Act (XIV of 1947)—Scope.and ambit of powers of Labour Court under s. 78 of Bom. 
Act XI of 1947—Whether Labour Court can examine propriety of order made by 
employer under standing orders and set it aside or alter it—De novo enquiry by 
Labour Court whether contemplated under s. 78—Labour Court whether can inter- 
fere with punishment imposed by domestic tribunal. 


Under s. 78(1)A(a)(4) of the Bombay Industrial Relations Act, 1946, the Labour 
Court can examine the propriety of an order made by the employer acting under the 
standing orders and in appropriate cases can set aside or alter that order to avoid 
miscarriage of justice. The Labour Court, however, will not interfere with a finding 
made by the domestic tribunal merely because the Labour Court may take a different 
view of the evidence led before the domestic tribunal; a fresh or de novo inquiry is 
not contemplated if the inquiry conducted by the domestic tribunal has been fair and 
has been in accordance with the standing orders. The section gives ample powers to 
the Labour Court to interfere with a finding or with punishment imposed by the 
domestic tribunal if such an interference is called for on the ground of its impro- 
priety in order to avoid grave injustice occurring in a particular case. Whether or 
not, under the circumstances of a case, such an interference to avoid grave injustice 
is necessary will depend on the facts of each case. 

Chhugomal Jasharam v. Dist. Judge, Thana,’ explained. 

Murlidhar Balkrishna v. General Manager, B.E.S.T. Undertaking, Bombay Munici- 
pality, Bombay,’ Balkrishna Tukaram Jadhav v. Brihan Maharashtra Sugar Syndi- 
cate Ltd., Sholapur,? Shri Ambika Mills Ltd., No. 2 Ahmedabad v. Textile Labour 
Association, Ahmedabad, Indian Iron & Steel Co. v. Their Workmen, and McKenzie 
& Co. v. Its Workmen,’ referred to. 


Tre facts appear in the judgment. 


D. 8. Nargolkar, for the petitioner. 
P. Ramaswamy, for respondent No. 2. 


GOKHALE J. A rather interesting question relating to the scope and ambit 
of the powers of the Labour Court under s. 78 of the Bombay Industrial Rela- 
tions Act, 1946, arises in this petition. The petitioner was employed as a head 
jobber in the respondent No. 2-Mills and had put in about 20 years of con- 
tinuous service. He was charge-sheeted by respondent No. 2-Mills on the 
allegation that he had slapped one Shivappa Hombal on April 24, 1960. On 
account of this alleged behaviour of the petitioner it was contended by the Mills 
that this conduct amounted to misconduct under the standing orders which were 
applicable and which were determinative of the relations between the Mills and 
their employees. It is common ground that the standing orders were settled 
by the Commissioner of Labour under s. 35(2) of the Bombay Industrial Rela- 
tions Act, 1946 (hereinafter referred to as ‘the Bombay Act’). Standing order 
No. 23 enumerates ‘‘acts or omissions constituting misconduct’’. Clause (1) 
of standing order No. 23 contemplates ‘‘the commission of any act, subversive 
of discipline or good behaviour on the premises of the undertaking”’. It was 
alleged by the Mills that the petitioner was guilty of the commission of the act, 
viz., that of slapping Shivappa Hombal, which was subversive of discipline or 
good behaviour on the premises of the undertaking. An enquiry was held on 
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this charge-sheet under the standing orders. The petitioner denied that he had 
committed any misconduct or that he had been guilty of any act subversive of 
discipline or good behaviour on the premises of the undertaking. Before the 
Labour Court the petitioner had also stated that the enquiry was held by one 
Shri Joshi, who was a provident fund clerk in the Mills and who was not supe- 
rior to him. The petitioner also said that the enquiry alleged to have been held 
by respondent No. 2-Mills was not an enquiry as contemplated by the stand- 
ing orders. He had not been present at the time of the so-called enquiry and - 
he was not given an opportunity to lead evidence in his defence, nor was he 
allowed to cross-examine the witnesses examined in support of the charges 
levelled against him. The substance of the defence of the petitioner was that 
the enquiry was vitiated by failure on the part of respondent No. 2-Mills to 
observe the principles of natural justice. In the alternative, he also said that 
the evidence brought on the record did not establish his guilt and the finding 
that he was guilty was perverse and baseless. It is not necessary to state ela- 
borately the various contentions raised by the petitioner challenging the vali- 
dity of this enquiry. As a result of the finding made by the manager, who held 
the enquiry, the petitioner was dismissed from service. It was this order of 
dismissal that was challenged by the petitioner before the Labour Court. 


Section 42 of the Bombay Act provides for a notice of change to be given 
either by an employer or an employee, in respect of certain changes. Sub- 
section (4) of s. 42 provides that any employee or a representative union de- 
siring a change in respect of (i) any order passed by the employer under the 
standing orders, or (ii) any industrial matter arising out of the application or 
interpretation of the standing orders, or (iii) an industrial matter specified in 
Schedule ITI, shall make an application to the Labour Court. This right to 
make an application to the Labour Court given to an employee, desiring a 
change in respect of any of the matters specified in that sub-section, is subject 
to the proviso to that sub-section. That proviso requires that no such applica- 
tion shall lie unless the employee or a representative union has in the prescribed 
manner approached the employer with a request for the change and no agree- 
ment has been arrived at in respect of the change within the preseribed period. 
Tt was not disputed before us that the petitioner in this case had approached the 
employer in the prescribed manner before making the application to the 
Labour Court. Section 78 of the Bombay Act preseribes the powers of the 
Labour Court. Section 78, to the extent to which it is material, is as follows: 

“78,.(1) A Labour Court shall have power to— 

A. decide— 

(a) disputes regarding— 

(i) the propriety or legality of an order passed by an employer acting or purporting 
to act under the standing orders; 

(#) the application and interpretation of standing orders; 

(iii) any change made by an employer or desired by an employee in respect of an 
industrial matter specified in Schedule OI and matters arising out of such change;” 
Under cl. (a), the Labour Court has the power to decide disputes regarding 
the propriety or legality of an order passed by an employer acting or purport- 
ing to act under the standing orders. It has also the power to decide disputes 
regarding any change made by an employer or desired by an employee in res- 
pect of an industrial matter specified in Sch. III and matters arising out of such 
change. For the purposes of this petition it is not necessary to refer to the 
other powers of the Labour Court which are also laid down in s. 78(J). The 
petitioner, after having approached respondent No. 2-Mills as required by the 
proviso to sub-s. (4) of s. 42, made an application to the Labour Court by 
which he wanted the order of dismissal passed by respondent No. 2 to be set 
aside. He applied for an order that he should be reinstated in the employment 
of respondent No. 2-Mills from the date of his dismissal. He alleged that the 
enquiry was vitiated as respondent No, 2-Mills had not observed the prin- 
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ciples of natural justice in conducting the enquiry. It was also stated by him 
that even if the enquiry was held to be a proper enquiry, there was no evidence 
to show that he had been guilty of any misconduct and the finding of the 
enquiry officer that he was guilty of misconduct was perverse and baseless. 
Respondent No. 2-Mills disputed these allegations made by the petitioner 
and contended that the enquiry was a proper enquiry and was held in accord. 
ance with the standing orders and principles of natural justice were fully ob- 
served in conducting the said enquiry. It was denied by the Mills that the 
petitioner was not allowed to cross-examine the witnesses who were examined in 
support of the charges levelled against him. It was.contended that the conelu- 
sion of the enquiry officer that the petitioner had been guilty of misconduct under 
the standing orders was completely in consonance with the evidence which was 
adduced in the enquiry. In the written statement which respondent No. 2- 
Mills filed before the Labour Court it was stated that the record of the peti- 
tioner was not blameless and there were occasions in the past when the peti- 
tioner was censured, fined or suspended for indecent behaviour such as abusing, 
threatening or beating other workers. Respondent No. 2 stated that a serious 
view had to be taken of the misconduct in view of the petitioner’s unsatisfactory 
previous record. The Labour Court, on these rival contentions of the parties 
before it, raised the necessary issues and came to the conclusion that the dis- 
missal of the petitioner was illegal and improper, and that the petitioner was 
entitled to the relief of reinstatement, although it negatived the petitioner’s 
claim for back wages. Incidentally the Labour Court also held that it was not 
necessary to decide the allegations made by the petitioner that respondent 
No. 2-Mills had abolished the post of the head jobber by keeping it vacant and 
that this action amounted to an illegal change. The Labour Court has dis- 
cussed elaborately the material brought before it on the question as to whether 
the enquiry was a proper enquiry. The learned Judge of the Labour Court 
` was, however, of the view that the petitioner had admitted that he had slapped 
another employee. He, therefore, found that the allegation that the petitioner 
had slapped the concerned employee was fully substantiated and the finding 
of the enquiry officer about this fact was a proper finding. On a construction 
of els. (k) and (1) of standing order No. 23, however, he thought that this 
act, even though proved, did not amount to disorderly or indecent behaviour 
and, therefore, the petitioner could not be held guilty of misconduct contem- 
plated by cl. (k). While so holding, the learned Judge observed that the act 
which was proved was subversive of discipline or good behaviour on the pre- 
mises of the undertaking and, therefore, the only misconduct which could be 
held proved was under cl. (1) of standing order No. 23, viz., the commission of 
any act subversive of discipline or good behaviour on the premises of the under- 
taking. It appears that during the enquiry the petitioner was held guilty of 
misconduct both under cl. (k) and cl. (1) of standing order No. 23 and, there- 
fore, it was the view of the Labour Court that the order of dismissal was based 
also on the finding that the petitioner was guilty under el. (k). The Labour 
Court, therefore, thought it necessary to decide the question as to whether only 
for the misconduct under cl. (1), which was proved against the petitioner, the 
order of dismissal should be maintained. The learned Judge of the Labour 
Court thought that the manager who held the enquiry had not applied his mind 
to certain extenuating circumstances which were on the record and which miti- 
gated the guilt of the petitioner. On a consideration of some of these circum- . 
stances, which appealed to the learned Judge of the Labour Court, he held that 
certain circumstances mitigated the seriousness of the guilt and, therefore, 
though the petitioner would be entitled to reinstatement, the relief of back 
wages should not be awarded to him. He took the view that the refusal to 
award back wages would be adequate punishment ‘‘which will bring him to his 
senses and make him behave properly in the future’. On this view, the Labour 
Court directed that the petitioner should be reinstated without back wages 
within 30 days from the date of the order of the Labour Court. 
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Aggrieved by this direction made by the Labour Court, respondent No. 2- 
Mills preferred an appeal to the Industrial Court, Maharashtra, Bombay. On 
the question as to whether the enquiry was a proper enquiry the Industrial 
Court thought that the said question did not arise and was of no importance 
because the petitioner himself had admitted at the time of the enquiry that he 
had slapped the store-keeper. The Industrial Court also held that on the evi 
denee which was brought before the Labour Court no prejudice was shown to 
have been caused to the petitioner on the ground that the enquiry was improper. 
We may point out that even before us, Mr. Nargolkar, who appeared for the peti- 
tioner, did not contend that the order of dismissal should be set aside on the ground 
that the enquiry was vitiated because of the failure on the part of respondent No. 2- 
Mills to observe the principles of natural justice, nor was it contended before 
us that the finding that the petitioner was guilty of misconduct was based on 
no evidence or that it was perverse. Even before the Industrial Court sub- 
stantial reliance seems to have been placed on behalf of the petitioner on the 
question of punishment meted out to the petitioner. The anxiety of the peti- 
tioner before the Industrial Court was to support the Labour Court in the view 
which it took relating to punishment. Respondent No. 2-Mills, however, 
contended that once the Labour Court came to the conclusion that the mis- 
conduct was proved and that the finding as to misconduct was the result of a 
proper enquiry, the Labour Court had no jurisdiction to interfere with the 
order of punishment made by the employer under the standing orders. The 
contention of respondent No. 2-Company was that the adequacy or inadequacy 
of punishment was a matter entirely within the scope of managerial functions 
and it was for the employer to determine what punishment would be adequate 
in the interests of discipline in the Mills. This argument prevailed with the 
ene Court. The learned Member of the Industrial Court observed as 
ollows: ë 

“In my opinion, if misconduct under the standing order under which dismissal can 

be ordered is proved, the Court should not, on the ground that it considers it too severe, 
alter punishment. I am supported in this view by the dictum of the Supreme Court and 
the recent decision of the Calcutta High Court...” 
After quoting a portion from the judgment of the Caleutta High Court, the 
learned Member observed that there was no evidence of victimisation in this 
case, nor were there any circumstances on the record on the basis of which 
victimisation could be inferred. He, therefore, set aside the order of rein- 
statement made by the Labour Court and held that the order of dismissal made 
by respondent No. 2-Mills will have to be maintained. It is to challenge this 
order made by the Industrial Court that the petitioner has come to this Court 
under art. 227 of the Constitution. 


Mr. Nargolkar contends that the Industrial Court has not correctly con- 
strued the scope of the powers of the Labour Court under s. 78 of the Bombay 
Act. According to him, the powers of the Labour Court to decide disputes 
regarding an order passed by an employer acting under the standing orders 
are very wide. He says that the Labour Court is called upon not only to con- 
sider the legality of an order made under the standing orders but also its pro- 
pfiety. According to his contention, even if the Labour Court came to the 
conelusion that the order under the standing orders was a legal order, the 
Labour Court could still consider whether it was a proper order; and if the 
Labour Court came to the conclusion that it was not a proper order, despite its 
being a legal order, it was open to the Labour Court to set aside such an order 
on the ground of its impropriety. In this.case, says Mr. Nargolkar, even if the 
finding that the enquiry was proper or that there was no victimisation or 
further that it was based on evidence were to be sustained, the Industrial Court 
should have considered the propriety of the order of dismissal in the back- 
ground of various circumstances which were brought to the notice of the Labour 

. Court. Mr. Nargolkar says that it was these circumstances which were held 


430 THE BOMBAY LAW REPORTER. [VoL. LXVI. 


to be mitigating circumstances by the Labour Court and the Labour Court, 
therefore, rightly took the view that the punishment of dismissal was far too 
severe and that refusal to make a direction to pay back wages was, under the 
circumstances, adequate punishment. Mr. Nargolkar makes a grievance that 
the learned Member of the Industrial Court did not consider the question of the 
severity of punishment because of the limitation which, he felt, existed, relating 
to the powers of the Labour Court under s. 78 of the Bombay Act. There is 
no doubt that the Industrial Court was of the view that it was not open to it 
to consider the question of the severity of punishment when once misconduct 
was proved. Since no victimisation could be inferred and since the finding as 
to the guilt of the petitioner was supported by evidence, the Industrial Court 
took the view that the question of punishment was a matter within the discre- 
tion of the employer and the Labour Court or the Industrial Court in appeal 
could not interfere with the order of punishment made by the employer. 
Reliance is placed on sub-cls. (+) and (#7) of s. 78(/)A. It was pointed out 
that apart from the competence of the Labour Court to examine the legality or 
propriety of the order passed under the standing orders, it had also the power 
to decide a dispute regarding a change desired by an employee in respect of an 
industrial matter specified in Schedule III and matters arising out of such 
change. Mr. Nargolkar says that by giving a notice of change under sub-s. (4) 
of s. 42, the employee in this case had desired a change in respect of a matter 
specified in Schedule ITI. The change desired by the petitioner was the setting 
aside of the order of dismissal and an order of reinstatement of the employee. 
Schedule ITI enumerates the items in respect of which an application can lie 
to the Labour Court whenever an employee or a representative union desired a 
change in respect of any of these matters. Item (6) in Schedule III is, ‘‘em- 
ployment including (i) reinstatement and recruitment; and (ii) unemploy- 
ment of persons previously employed in the industry concerned.’’ Mr. Nar- 
golkar contends that reinstatement is an industrial matter enumerated in Sche- 
dule III and the petitioner had approached respondent No. 2-Mills desiring a 
change in respect of this industrial matter, viz., his reinstatement after setting 
aside the order of dismissal. According to him, therefore, the Labour Court 
could pass an order under sub-cls. (7) and (#1) of s. 78(1)A. 

On a plain reading of sub-cl. (+) of s. 78(7)A, it appears that the powers 
of the Labour Court to decide disputes regarding an order passed by an em- 
ployer under the standing orders are wide powers. The use of the expression 
‘propriety or legalitv’’ would show that the powers of the Labour Court are 
not confined merely to examining the legality of an order passed by the em- 
ployer under the standing orders. The argument of Mr. Nargolkar, therefore, 
that apart from its legality, the Labour Court could also examine the propriety 
of an order under the standing orders, is prima facie attractive. It must, how- 
ever, be borne in mind that an enquiry held by a domestic tribunal has already 
preceded the enquiry to be held by the Labour Court under s.78. If the domes- 
tie enquiry has not been shown to suffer from any defect on the ground of its 
being mala fide or on the ground that principles of natural justice were not 
observed, or if it is not shown that the act complained of by the employer under 
the standing orders was as a result of the employer’s desire to victimise the em- 
ployee concerned, could it be said that the power to examine the propriety of 
an order would be so wide as to include the power to hold a de novo enquiry, 
irrespective of the result of the enquiry held in the domestic forum? Mr. Nar- 
golkar would suggest that the trend of the decisions of the Industrial Courts to 
restrict the scope of the enquiry under this section in respect of orders passed 
by the employer under the standing orders is because of their erroneous view 
that the powers of the Labour Court are in the nature of revisional powers and 
that in exercise of such revisional powers, the Labour Court could not pass an 
order, as if sitting in appeal, against an order passed by an employer, under the 
standing orders. The powers of the Labour Court under this section, says 
Mr. Nargolkar, are so wide that, in the interests of industrial peace and harmo- 
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ny, an individual employee has been enabled under this Act to approach the 
Labour Court and to request the Labour Court to consider the propriety of the 
“order passed by the employer and, in doing so, there are no limitations on the 
Labour Court so as to restrict the scope of the enquiry before it. If the 
Labour Court, on the facts brought before it, came to the conclusion that the 
order passed by the employer under the standing orders was unsustainable 
either because of its illegality or because of its impropriety, Mr. Nargolkar says 
that the Labour Court had the jurisdiction to set aside that order. It is true 
that the Industrial Court, Bombay, has treated the powers of the Labour Court 
under s. 78, more or less, as revisional powers. In Murlidhar Balkrishna v. 
General Manager, B.E.S.T. Undertaking, Bombay Municipality, Bombay,' 
the Industrial Court negatived an argument that the Labour Court should take 
into consideration only the evidence led before’ it and should not consider the 
record of the departmental enquiry. The contention made on behalf of the 
employee was the same as made before us by Mr. Nargolkar that s. 78 contem- 
plates an independent enquiry into the alleged misconduct and the Labour 
Court should have allowed evidence to be led before itself and should not have 
relied on the papers of the departmental enquiry. The Industrial Court ob- 
served and in our view, rightly, that no useful purpose of an enquiry by the 
management would be served if all the evidence that had been led in the depart- 
mental enquiry before the management had again to be led before the Labour 
Court so that there should be a re-hearing of the entire case before the Labour 
Court. Section 40(7) of the Bombay Act provides that standing orders in 
respect of an employer and his employees, settled under Chapter VIII and in 
operation, or where there are no such standing orders, model standing orders, 
if any, applicable under the provisions of sub-s. (5) of s. 35 shall be determina- 
tive of the relations between the employer and his employees in regard to all 
industrial matters specified in Schedule I. Schedule I has enumerated the 
matters in respect of which standing orders could be settled under the Act. 
Elaborate procedure is provided in the Act itself as to the manner in which 
standing orders are to be settled. Both the employer and the employees have 
an opportunity of putting forth their respective views before the standing 
orders are settled by the Commissioner of Labour. Such standing orders are 
made determinative of the relations between the employer and his employees 
under s. 40(1) of the Act. The standing orders themselves lay down the pro- 
cedure to be followed before disciplinary action can be taken against an em- 
ployee for misconduct. The standing orders also enumerate the misconducts 
which, if proved, would entail the one or the other of the punishments pres- 
eribed for the misconduct. So long as the enquiry held by the employer is in 
accordance with the standing orders and so long as it did not suffer from mala 
fides or want of good faith or from failure to observe principles of natural 
justice, it is difficult to hold that any such enquiry properly held under the 
standing orders should be of no avail and the Labour Court should hold a de 
novo enquiry, ignoring what has already been done properly under the stand- 
ing orders. We think, with respect, that in the case just referred to, the Indus- 
trial Court was right in saying that the enquiry before the Labour Court i is not 
contemplated to be a de novo or a fresh enquiry. The Industrial Court, how- 
ever, further construed the powers of the Labour Court in the light of the ex- 
pression used in sub-cl. (4) of cl. (a) of s. 78(/ )A, viz., ‘“propriety or legality,” 
and took the view that the use of this expression indicated that the powers of 
the Labour Court were of a revisional character. For taking this view the In- 
dustrial Court placed reliance on a decision of this Court in Chhugomal Jasha- 
ram v. Dist. Judge, Thana®. The learned Chief Justice had, in that case, ob- 
served as follows (p. 547): 

“It is difficult to dispute the proposition that a revisional jurisdiction conferred upon 
the authority to satisfy itself as to the legality or propriety of any order cannot include 
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the right or the jurisdiction to set aside a finding of fact or interfere with a question of 
fact. The expression ‘legality or propriety’ occurs in various statutes, it has been judicially 
considered, and the authorities have clearly laid down that the jurisdiction conferred by 
this expression is a revisional jurisdiction and not an appellate jurisdiction to interfere 
with findings of fact.” 

Relying on this observation, the Industrial Court in that case observed that in 
the context and scheme of the Bombay Industrial Relations Act which aims at 
promoting industrial peace and industrial harmony, and in view of sub-cl. (d) 
of cl. 18 of s. 3 of the Bombay Industrial Relations Act, it may be conceded 
that the words ‘‘propriety or legality of the order’’ may be construed more 
widely but it was not possible to hold that the intention is to make a Labour 
Court a Court of Appeal to sit in judgment over the decisions of the manage- 
ment. The Industrial Court observed that the intention rather was to have a 
Court with powers which would protect the employees from illegal, arbitrary 
or mala fide exercise of powers by the employers. The same view has been 
reiterated by the Industrial Court in later cases. In the case to which we have 
just referred the Industrial Court has not, in terms, said that the powers of 
the Labour Court were of a revisional nature. In fact it was observed that in 
the context and scheme of the Act, the words ‘‘propriety or legality of the 
order’? may be construed more widely. In fact, at one place, the Industrial 
Court also said that it was not desirable to lay down hard and fast rules as to 
the circumstances in which the Labour Court can interfere with an order of the 
management punishing an employee. But this view, which left sufficient scope 
for the Labour Court to interfere with an order of punishment in appropriate 
cases, was, to a certain extent, narrowed down by a subsequent decision of the 
same Court. In Balkrishna Tukaram Jadhav v. Brihan Maharashtra Sugar 
Syndicate Lid., Sholapur,? the same grievance was made on behalf of the em- 
ployee and it was contended that the Labour Court should have examined the 
evidence independently and should not have confined itself merely to the record 
of the enquiry before the domestic forum. While negativing this contention, 
the Industrial Court observed’ as follows: 

“Under s. 78(1)A(a)(i) a Labour Court, while dealing with an application against an 
order of dismissal, has to decide the dispute regarding the ‘propriety or legality’ of the 
order. The issue before the Court is therefore not whether the alleged misconduct is 
proved but whether the impugned order has been passed in accordance with law after a 
proper inquiry and whether on the materials produced at the inquiry, the findings of the 
management as to the misconduct and the sentence was proper. In this view of the duties 

` of the Labour Court, its jurisdiction necessarily becomes more or less of a revisional nature 
and though it may have wide powers to revise the order of the management, the Court 
will be justified in confining itself to considering the question whether the impugned 
order was legal and proper. The issue about the misconduct of the employee itself not 
being before the Court, it will not be justified in ‘trying the question of the misconduct 
independently of the main question of the legality or propriety of the order.” 

Once again the Industrial Court referred to its earlier decision and to the deci- 
sion of this Court in Chhugomal Jasharam v. Dist. Judge, Thana and held that 
these authorities sufficiently laid down the scope of an inquiry before a Labour 
Court under s. 78(/)A(a)(4). The description of the powers of the Labour 
Court as of a revisional nature when exercising its functions under s. 78(1)A 
(a) (+), therefore, first came to be mentiohed in this decision of the Industrial 
Court. We may point out that despite the fact that the Industrial Court said 
that the powers of the Labour Court were of a revisional character, it did ob- 
serve that the scope of s. 78 would have to be construed more widely and no 
hard and fast rules could be laid down as to the circumstances in which a 
Labour Court should interfere with an order passed by the management under 
the standing orders. Mr. Nargolkar pointed out that the earlier decision of the 
Industrial Court did not take such a restricted view of the powers of the 
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Labour Court under s. 78. For example, in Shri Ambica Mills Lid., No. 2 
Ahmedabad v. Textile Labour Association, Ahmedabad* the Industrial Court, 
although it did not uphold the view of the learned Judge of the Labour Court 
that the order of discharge was illegal, refused to interfere with the finding of 
the Labour Court that the order was improper. It would indicate that al- 
though the Industrial Court was of the’ view that the order passed under the 
standing orders was legal, the Labour Court could interfere with that order if 
it was found that it was an improper order. Mr. Nargolkar contends that the 
later view of the Industrial Court was largely influenced by the observations 
of the learned Chief Justice in Chhugomal Jasharam v. Dist. Judge, Thana. 
We think that there is considerable substance in this contention. In Chhugo- 
mal Jasharam v. Dist. Judge, Thana, referred to earlier, the learned Chief 
Justice was considering the scope and effect of the powers of this Court to 
examine the legality and propriety of an order by a Court which under the 
law was given revisional powers. The Court was concerned with a reference 
made to this Court by the Deputy Custodian General of India under s. 27(2) 
of the Administration of Evacuee Property Act. In the reference, an attempt 
was made to attack certain findings of fact made by the District Judge. Sec- 
tion 27(1) of the Administration of Evacuee Property Act conferred revisional 
jurisdiction upon the Custodian General and that jurisdiction was confined to 
his satisfying himself as to the legality or propriety of any order passed by an 
authority mentioned in the Act. It was conceded before this Court that the 
question which was referred by the Custodian General was a question of fact 
and what was argued was that the finding of fact made by the District Judge 
was not correct. It was in dealing with this argument that the learned Chief 
Justice observed that a revisional jurisdiction conferred upon the authority to 
satisfy itself as to the legality or propriety of any order cannot include the 
right or the jurisdiction to set aside a finding of fact or interfere with a ques- 
tion of fact. The learned Chief Justice was, therefore, considering the scope 
of the powers of a Court exercising revisional jurisdiction to examine and to 
satisfy itself as to the legality or propriety of an order. In fact the learned 
Chief Justice made this clear by observing as follows (p. 547): 

“...Apart from anything else, the very fact that the Legislature has conferred re- 
visional jurisdiction upon the Custodian General and not appellate jurisdiction must mean 
that revisional jurisdiction is different from appellate jurisdiction. It cannot possibly be 
suggested that when the Custodian General makes this reference to us, appellate juris- 
diction is conferred upon us and we become entitled to interfere with findings of fact 
arrived at by the Custodian General. The jurisdiction that we can exercise in a refer- 
ence under s. 27(2) can only be the jurisdiction which the Custodian General himself 
can exercise under s. 27(1).” 

It would thus appear that the learned Chief Justice did not lay down that 
whenever any power to examine the legality or propriety of an order is con- 
ferred on an authority, such a power must be construed to be in the nature of 
a revisional power. The learned Chief Justice was concerned with the exercise 
of powers which under the statute were revisional powers and the question of 
satisfying itself as to the legality or propriety of the order arose in exercise 
of such revisional powers. It was in that context that the learned Chief Justice 
observed that in exercise of such revisional powers the power to satisfy itself 
as to the legality or propriety of any order cannot include the power to inter- 
fere with a finding of fact, as if sitting in an appeal. We may also point out 
that s. 27 of the Administration of Evacuee Property Act confers on the Custo- 
dian General the power to call for the record of any proceeding ‘‘for the pur- 
pose of satisfying himself as to the legality or propriety of any such order”. 
The power to call for the record and to pass such order in relation thereto as 
he may think fit is to be exercised for the purpose of satisfying himself as to 
the legality or propriety of the order. The language of this section is very 
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much similar to the language employed by the Legislature in s. 435 of the Code 
of Criminal Procedure. Under that section of the Code the High Court or any 
Sessions Judge is empowered to call for and examine the record of any pro- 
ceeding before any inferior criminal Court ‘‘for the purpose of satisfying it- 
self or himself as to the correctness, legality or propriety of any finding, sent- 
ence or order recorded or passed’’. The powers of the High Court to call for 
the record of an inferior Court under s. 435 of the Criminal Procedure Code 
are in the nature of revisional powers and these powers are exercised by the 
Court for satisfying itself as to the correctness, legality or propriety of a find- 
ing, sentence or order recorded or passed by an inferior Court. The function 
of the revisional Court in these cases is merely to satisfy itself as to the legality 
or propriety of the order passed by the inferior Court, since the powers are 
in terms revisional powers and not appellate powers so as to examine the cor- 
rectness of a finding of fact as if sitting in an appeal against the decision of 
the inferior Court. In fact, the Industrial Court itself, in our view, rightly 
observed that in the context and scheme of the Act which aims at promoting 
industrial peace and industrial harmony and in view of sub-cl. (d) of el. 18 
of s. 3 of the Act, it may be conceded that the words ‘‘propriety or legality of 
the order’’ may be construed more widely. The Industrial Court in fact said 
that it was not desirable to lay down hard and fast rules as to the circumstances 
in which a Labour Court can interfere with an order of the management punish- 
jng anemployee. But in the later case, relying on the observation of this Court 
in Chhugomal Jasharam v. Dist. Judge, Thana, it was observed that the powers 
of the Labour Court were of a revisional character. Looking to the language 
of s. 78 of the Bombay Act, it would be seen that the powers of the Labour 
Court are not so circumscribed as to confine its jurisdiction to satisfy itself as 
to the correctness, propriety or legality of an order passed by the inferior 
Court. Section 78(1)A begins as follows:—‘‘A Labour Court shall have power 
to decide disputes regarding the propriety or legality of an order”. The 
Labour Court is, therefore, empowered to decide disputes regarding the pro- 
priety or legality of an order passed by an employer acting under the standing 
orders, and is not confined only to satisfy itself as to the propriety or legality of 
an order passed by the employer. In our view, the language employed by the 
Legislature in s. 78 does unmistakably show that the powers of the Labour Court 
are wider than the powers of a Court exercising revisional jurisdiction; and, 
with respect, it would not be proper to limit those powers, as the Industrial 
Court has done in the later case, by describing its jurisdiction as being of the 
nature of a revisional jurisdiction. The fact that the power to decide a dis- 
pute regarding the propriety or legality of an order passed by an employer 
acting under the standing orders is conferred on the Labour Court would mean 
that the Labour Court could, in the interests of justice, either confirm or set 
aside an order made by the employer acting under the standing orders, also on 
the ground of its propriety or impropriety, with a view to preventing injustice. 
It is true that the powers are not in the nature of the powers of an appellate 
Court, but this will not preclude the Labour Court from exercising its wide 
powers to examine the propriety of an order in appropriate cases where it 
appears to it that grave injustice will result if such powers are not exercised. 
We may incidentally mention that even in Balkrishna Tukaram Jadhav v. 
Brihan Maharashtra Sugar Syndtcate Lid., Sholapur, referred to earlier, the 
Industrial Court in fact considered the circumstances which were pointed out 
as extenuating circumstances for deciding whether the punishment was proper, 
and it was after considering these circumstances that the Industrial Court came 
to the conclusion that the punishment meted out by the employer was proper. 
It does not even seem to have been suggested that once the misconduct was held 
proved the Labour Court had no power under s. 78 to consider the question of 
punishment and to make an appropriate order, if it was found that the punish- 
ment was so disproportionate to the nature of the guilt that the Labour Court 
should alter it to some other appropriate punishment. 
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Mr. Ramaswamy, who appeared for respondent No. 2-Mills, contended 
that the powers of the Labour Court under the Bombay Act are similar ,to the 
powers of the Industrial Tribunals constituted under the Industrial Disputes 
Act, 1947. His contention was that in references made to the Industrial Tri- 
bunals under that Act it has consistently been held that the matter of award- 
ing punishment was a matter of internal discipline and once it was held that 
the misconduct was proved the Industrial Tribunal could not interfere with 
the order of punishment. In Indian Iron & Steel Co. v. Their Workmen® the 
Supreme Court observed as follows (pp. 269, 270): 

“Undoubtedly, the management of a concern has power to direct its own internal 
administration and discipline; but the power is not unlimited and when a dispute arises, 
industrial tribunals have been given the power to see whether the termination of service 
of a workman is justified and to give appropriate relief. In cases of dismissal on mis- 
conduct, the tribunal does not, however, act as a court of appeal and substitute its own 
judgment for that of the management. It will interfere 

(i) when there is a want of good faith, 

(ii) when there is victimization or unfair labour practice, 

(ili) when the management has been guilty of a basic error or violation of a principle 
of natural justice, and 

(iv) when on the materials, the finding is completely baseless or perverse.” 
Relying on these observations of the Supreme Court, Mr. Ramaswamy says that 
the powers of the Labour Court under s. 78 of the Bombay Act could not be 
wider than the powers of the Industrial Tribunal under the Industrial Dis- 
putes eAct. He contends that even under the Bombay Act when an order of 
dismissal on misconduct is passed by an employer under the standing orders, 
the legality or propriety of such order can be examined by the Labour Court 
only in the light of the criteria laid down ‘by the Supreme Court in this deci- 
sion. In other words, he contends that even the Labour Court shall not have 
the power to set aside an order of dismissal unless there is want of good faith 
or there is victimization or unfair labour practice or unless the management 
has been guilty of a basic error or violation of a principle of natural justice or 
when, on the materials adduced in the inquiry, it is found that the finding is 
completely baseless or perverse. He says that even when under the Industrial 
Disputes Act the powers of the Tribunals were not circumscribed under the 
Act, inasmuch as they had full powers to adjudicate on any dispute—so long 
as it was an industrial dispute,—certain limitations were thought proper to be 
imposed on the powers of the Industrial Tribunals, in the context of broad 
principles of industrial adjudication. He emphasises that maintenance of dis- 
cipline in the industry is the responsibility of the management and, in the in- 
terests of that discipline, the Supreme Court has accepted these limitations on 
the powers of the Industrial Tribunals of interfering with the orders of dis- 
missal passed on misconduct. It is true that the Supreme Court has circum- 
scribed the powers of the Industrial Tribunals under the Central Act in deal- 
ing with disputes relating to orders of dismissal made by the employer on the 
ground of misconduct. Time and again, the Supreme Court has laid down 
that it is for the management to determine what constitutes major misconduct 
so as to merit the dismissal of a worker. In McKenzie & Co. v. Its Workmen® 
the Supreme Court observed as follows (p. 289) : 

“It is for the management to determine what constitutes major misconduct within 
its standing orders sufficient to merit dismissal of a workman but in determining such 
misconduct it must have facts upon which to base its conclusions and it must act in good 
faith without caprice or discrimination and without motive of vindictiveness, intimidation 
or resorting to unfair labour practice and there must be no infraction of the accepted 
rules of natural justice. When the management does have facts from which it can con- 
clude misconduct, its judgment cannot be questioned provided the abovementioned 
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principles are not violated. But in the absence of these facts or in case of violation of 
the principles set out above, its position is untenable.” 

Mr. Ramaswamy says that this has been consistently the view taken by the 
Supreme Court even in later cases and there would be no justification for 
widening the powers of the Labour Court while exercising its powers under 
s. 78 of the Bombay Act. He says that even when the powers of the Court 
were not circumscribed by any specific provision under the statute, these were 
restrictions recognised as good restrictions in the background of industrial 
adjudication, and the same restrictions would apply when the Labour Court 
examines the legality or propriety of an order passed by the employer under 
the standing orders. To appreciate this argument, it is necessary to under- 
stand the difference in the schemes of the Central Act and of the Bombay Aci. 
Under the Central Act, any industrial dispute could be the subject-matter of a 
reference to the Industrial Tribunal constituted under that Act. Under 
s. 10(1)(d) of the Central Act, where the appropriate Government is of opi- 
nion that any industrial dispute exists or is apprehended, it may at any time, 
by order in writing, refer the dispute or any matter appearing to be connected 
with, or relevant to, the dispute, to the Industrial Tribunal for adjudication. 
Similarly, under s. 12(4) of the Central Act, if no settlement is arrived at be- 
fore the conciliation officer, the conciliation officer has to send a full report to 
the appropriate Government setting forth the steps taken by him for ascer- ’ 
taining the facts and circumstances relating to the dispute and for bringing 
about a settlement thereof. Under sub-s. (5), if, on a consideration of the re- 
port, the appropriate Government is satisfied that there is a case for reference 
to the Tribunal, it may make such reference. When once a reference is made 
either under s. 10 or s. 12 of the Act, the Industrial Tribunal is séized of the 
industrial dispute and there is no provision in the Act indicating the limits 
on the powers of the Industrial Tribunal in adjudicating on such an industrial 
dispute. The powers of the Industrial Tribunal are not defined in the Central 
Act. The limits of those powers were set by decisions of Courts. These limits 
were fixed in consideration of general principles of industrial adjudication. 
The Industrial Disputes Act has been substantially amended in 1957, and after 
these amendments were incorporated a very material alteration has been made 
in the scheme of the Act. Weare not concerned with the Act after the amendment. 
Before these amendments, however, the position was that the Industrial Tri- 
bunals functioned subject to the amplitude or the limitation of their powers 
as laid down from time to time bythe Tribunals constituted under the Act and 
by the Courts. The view taken by the Supreme Court in relation to the powers 
of the Tribunals in dealing with industrial disputes relating to dismissals on 
misconduct was in the context of the scheme of the Act. ‘‘Industrial dispute’’ 
has been defined in s. 2(%) of the Act as follows: 

“(k) ‘Industrial dispute’ means any dispute or difference between employers and 
employers, or between employers and workmen, or between workmen and workmen, 
which is connected with the employment or non-employment or the terms of employ- 
ment or with conditions of labour, of any person,” 

It is clear that an Industrial Tribunal constituted under the Central Act can- 
not adjudicate on a dispute which is not an industrial dispute. It is now 
settled law that a dispute between am~individual workman and the employer 
is not an industrial dispute under the Central Act, unless such a dispute is 
taken up, as their own, by a body of workmen. The question whether a dis- 
pute by an individual workman would be an industrial dispute, as defined in 
s. 2(k) of the Central Act, had evoked considerable conflict of opinion and three 
-different views had been expressed. Some authorities had taken the view that 
the dispute which concerned only the rights of individual workers cannot be 
held to be an industrial dispute. The second view was that a dispute between 
an employer and a single employee can be an industrial dispute, as defined in 
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s. 2(k) of the Act. The third view was that a dispute between an employer 
and a single employee cannot per se be an industrial dispute, but it may be- 
come one if it is taken up by a union or a number of workers. In C. P. T. 
Service v. Raghunath’, Venkatarama Ayyar J., who delivered the judgment 
of the Court, observed that the preponderance of judicial opinion was clearly 
in favour of the third view and that there was considerable reason behind it. 
He observed as follows (p. 109) :. 

“| ,..Notwithstanding that the language of S. 2(k) is wide enough to cover a dis- 
pute between an employer and a single employee, the scheme of the Industrial Disputes 
Act does appear to contemplate that the machinery provided therein should be set in 
motion, to settle only disputes which involve the rights of workmen as a class and that 
a dispute touching the individual rights “of a workman was not intended to be the 
subject of an adjudication under the Act, when the same had not been taken up by the 
Union or a number of workmen.” 

This view was again confirmed in Associated Cement Companies v. Their 
Workmen.® Mr. Justice Gajendragadkar, who delivered the judgment of the 
Court, observed as follows (p. 780) : 

“|,.The basis of industrial adjudication recognised by the provisions of the Act 
clearly appears to be that disputes between employers and their employees would be 
governed by the Act where such disputes have assumed the character of an industrial 
dispute. An element of collective bargaining which is the essential feature of modern 
trade union movement is necessarily involved in industrial adjudication, That is why 
industrial courts deal with disputes in relation to individual cases only where such dis- 
putes &ssume the character of an industrial dispute by reason of the fact that they are 
sponsored by the union or have otherwise been taken up by a group or body of employees.” 
The question which the Supreme Court was considering was whether an indi- 
vidual employee bound by an award was entitled to give notice terminating the 
award. In this connection, they considered the scope of s. 19 of the Act. In 
view of the fact that the scheme of the Act was to determine industrial disputes 
in which there was an element of collective bargaining, where such disputes 
assume the character of an industrial dispute, by reason of the fact that they 
are sponsored by the union or have otherwise been taken up by a group or body 
of employees, the Supreme Court observed that although the words ‘‘any party 
bound by the award’’ may include an individual workman and though such a 
person, speaking literally, is a party bound by the award, the said expression 
used in s. 19(6) of the Act could not include an individual workman. There 
is reasonable ground for taking the view that the provisions of the Industrial 
Disputes Act were construed from time to time in this background, namely, 
that the Act was intended to provide a machinery for the adjudication of dis- 
putes which were of a collective nature and which were not purely individual 
disputes. Therefore, even though a literal construction could have led to the 
conclusion that an individual dispute was an industrial dispute, the Courts 
leaned against that construction and held that adjudication of individual dis- 
putes did not fit in within the general scheme of the Act which was to settle 
collective disputes. In this context, trade unions or a body of workers were 
not expected to raise a dispute affecting individuals unless it was directly or 
indirectly an attack on the organisation of the trade union as a bargaining 
agent of the workman. As early as in 1949, in W. I. A. Assen. v. Industrial 
Tribunal, Bombay®, it was observed that the legislation (ie. the Indus- 
trial Disputes Act) substitutes for free bargaining between the parties a 
binding award by an impartial tribunal, and that in many cases an indus- 
trial dispute starts with the making of a number of demands by workmen. If 
the demands are not acceptable to the employer, it results in a dismissal of the 
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leaders and eventually in a strike. In this context the Federal Court observed 
as follows (p. 115): 

“...No machinery for reconciliation and settlement of such disputes can be consi- 

dered effective unless it provides within its scope a solution for cases of employees who 
are dismissed in such, conditions and who are usually the first victims in an industrial 
dispute. If reinstatement of such persons cannot be brought about by conciliation or 
adjudication, it is difficult, if not impossible, in many cases to restore industrial peace 
which is the object of the legislation.” 
Here again, the need for protecting dismissed workmen who had to suffer dis- 
missal as a result of their trade union activities was emphasised. All these 
decisions go to show that it has been settled law that the Industrial Disputes 
Act was to be looked at and construed as a piece of legislation providing for 
a machinery for adjudication of disputes of a collective nature arising betweeu 
_ the employer and a body of workmen, which, more often than not, may be a 
trade union. A literal construction of the provisions of the Act was discarded, 
even though possible, in the context of the general scheme of the Act. Since this 
was the scheme of the Act and since individual disputes could not come before the 
Tribunal otherwise than being raised by a body of workmen, the question of grant- 
ing relief in cases of dismissal for misconduct would not arise unless it was a colle- 
ctive dispute. It is reasonable to assume that the view taken by the Supreme Court 
circumscribing the powers of the Industrial Tribunals to interfere with orders 
of dismissal on misconduct were in the background and context of the scheme 
of the Central Act. The principles enunciated by the Supreme Court as indi- 
cating the criteria which should guide the Industrial Tribunals in deciding dis- 
putes of this nature would show that whenever some evidence was brought be- 
fore the Tribunal to show that the action had been taken for ulterior motives 
such as victimization or unfair labour practice, or whenever the inquiry con- 
ducted by the employer was not in accordance with principles of natural justice 
or the action taken was mala fide or not in good faith, then alone the Industrial 
Tribunal would sit in judgment on such action of the employer and order re- 
instatement, if found necessary. In cases where such circumstances were not 
established and where it was a pure and simple action of a disciplinary nature, 
the Supreme Court negatived the plea made by employees that the Industrial 
Tribunals would be entitled to examine the correctness of such actions indepen- 
dently. Mr. Nargolkar says that the four principles enunciated in Indian Iron 
& Steel Co. v. Their Workmen, referred to above, all indicate that it was in this 
background of the scheme of the Act that the Supreme Court considered the 
powers of the Industrial Tribunals under the Central Act. We think that there 
is considerable force in this argument. The position, however, which obtains 
under the Bombay Act is materially different. Unlike the Central Act, the 
Bombay Act even from the time when it came on the statute book provided for 
adjudication of disputes raised by an individual worker. Both the expressions 
‘industrial dispute’’ and ‘‘industrial matter’’ have been defined in the Bombay 
Act. ‘‘Industrial dispute’’ is a wider expression since such a dispute must be 
connected with an industrial matter. An industrial matter can, under certain 
circumstances, go before the Labour Court even if it is not raised by a body of 
workmen. ‘‘Industrial matter” has been defined in s. 3(J8) of the Bombay 
Act as follows: 

“...(18) “industrial matter’ means any matter relating to employment, work, wages, 
hours of work, privileges, rights or duties of employers or employees, or the mode, terms 
and conditions of employment, and includes— 

(a) all matters pertaining to the relationship between employers and employees, or 
to the dismissal or non-employment of any person; 

(b) all matters pertaining to the demarcation of functions of any employees or classes 
of employees; 

(c) all matters pertaining to any right or claim under or in respect of or concerning 
a registered agreement or a submission, settlement or award made under this Act; 
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(d) all questions of what is fair and right in relation to any industrial matter having 
regard to the interest of the person immediately concerned and of the community as 
a whole;” 

Clause (d) of the definition includes all questions of what is fair and right in 
relation to any industrial matter having regard to the interest of the person 
immediately concerned and of the community as a whole. The word ‘‘change’’ 
has been defined in s. 3(8) as meaning an alteration in an industrial matter. 
A change can be desired by a body of workmen or in certain cases by an indivi- 
dual employee. Section 42 of the Bombay Act provides for giving notice of 
change desired by employers and employees. Sub-section (7) provides for a 
notice by an employer intending to effect any change in respect of an industrial 
matter specified in Schedule II. Sub-section (2) provides for a notice by an 
employee desiring a change in respect of an industrial matter not specified in 
Schedule I or IIT. But this notice shall have to be given in the prescribed 
form to the employer through the representative of employees. Sub-section 
(4) refers to a notice to be given by an employee or a representative union and 
it could be in respect of any order passed by the employer under the standing 
orders, or any industrial matter arising out of the application or interpretation 
of standing orders, or an industrial matter specified in Schedule III. Such a 
notice can be given by an individual employee, although a representative union 
also can give a notice desiring a change contemplated in sub-s. (4). An em- 
ployee can individually apply to the Labour Court under s. 78 in respect of 
any matter referred to in sub-s. (4) of s. 42. Then s. 78 in terms provides that 
the Labour Court shall have the power to decide disputes referred to in cl. (a) 
of s. 76(1)A. This would show that there is an express provision in the Act 
conferring power on the Labour Court to decide disputes of the nature referred 
to in cl. (a) of s. 78(1).A, even though such disputes may be raised by an indi- 
vidual employee. Under the Central Act a dispute of this nature can 
not be raised by an individual employee. The Bombay Act, to that ex- 
tent, materially differs in its scheme from the Central Act and pro- 
vides for the adjudication of individual disputes in certain cases. We have 
referred to s. 40 of the Act earlier. Sub-section (7) of that section provides 
that standing orders settled under the Act shall be determinative of, the rela- 
tions between the employer and his employees in regard to all industrial matters 
specified in Schedule I. Sub-section (2), however, provides that notwith- 
standing anything contained in sub-s. (J) the State Government may refer, or 
an employee or a representative union may apply in respect of any dispute of 
the nature referred to in cl. (a) of para. A of s. 78, to a Labour Court. Sub- 
section (2), therefore, provides that an employee individually can apply to 
the Labour Court notwithstanding sub-s, (J) which provides that standing 
orders shall be determinative of the relations between the employer and his em- 
ployees in regard to all industrial matters specified in Schedule I. There is no 
doubt, therefore, that the scheme of the Act is to provide for the adjudication 
of certain disputes even though they may be disputes between an individual 
employee and the employer. Schedule I has enumerated the items in respect 
of which standing orders can be settled under s. 35. Item 11 is ‘‘punishment 
including warning, censure, fine, suspension or dismissal for misconduct, 
‘suspension pending inquiry into alleged misconduct and the acts or omissions 
which constitute misconduct.’ That is how the standing orders provide for 
the relations between the employér and the employee in respect of punishment 
including dismissal for misconduct. Section 78 in terms empowers the 
Labour Court to decide disputes regarding the propriety or legality of an order 
passed by an employer acting or purporting to act under the standing orders. 
Although under sub-s. (1) of s. 40 the standing orders are made determinative 
of the relations between the employer and his employees, sub-s. (2) provides 
that notwithstanding the standing orders an employee can apply to the Labour. 
Court under s. 78 and call in question the legality or propriety of an order 
passed by an employer under the standing orders. An employee, therefore, is 
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entitled to approach the Labour Court individually to have an order of dis- 
missal set aside or the punishment imposed altered or set aside by making an 
application to the Labour Court under s. 78. The finality or the determinative 
character of the standing orders is, therefore, subject to the decision of the 
dispute by the Labour Court when, on an application by an employee, the 
Labour Court has ntade an order under s. 78. It is, therefore, not possible to 
accept the contention that under the Bombay Act the power of the Labour 
Court should be so narrowly construed as to enable the Labour Court to inter- 
fere with an order of dismissal on misconduct, only if the circumstances which 
are enumerated by the Supreme Court in Indian Iron & Steel Co. v. Their 
Workmen are established. There may be cases where on account of the indi- 
vidual nature of the dispute there may be no victimization or unfair labour 
practice in the accepted sense of the term. It may be that the order passed by 
the employer under the standing orders is not mala fide or is not an order made 
in bad faith. It is also possible that the inquiry conducted by the domestic 
tribunal may not suffer for failure to follow the principles of natural justice. 
The legality of the order may not be called in question and yet the propriety of 
the order could be in dispute. If an order is challenged on the ground of its 
propriety, in view of the wide language used by the Legislature, it is not possible 
to say that the Labour Court will not have the power to set aside or alter that 
order in proper cases, to avoid miscarriage of justice. This is not to suggest 
that the Labour Court will sit as a Court of appeal and interfere with a finding 
made by the domestic tribunal merely because the Labour ‘Court may take a 
different view of the evidence led before the domestic tribunal. As we have 
already pointed out, a fresh or de novo inquiry is not contemplated if he in- 
quiry conducted by the domestic tribunal has been fair and has been in accord- 
ance with the standing orders. In the light of the well-known principles 
accepted in industrial adjudication, it has to be borne in mind that the inquiry 
held by the employer is a domestic inquiry and, in the absence of compelling 
reasons (on the ground either of its unfairness or of its illegality), the Labour 
Court should not interfere with the findings or the conclusions of the domestic 
tribunal. The section, however, gives ample powers to the Labour Court to 
interfere with a finding or with a punishment imposed by the domestic tribunal 
if such an interference is’ called for on the ground of its impropriety in order 
to avoid grave injustice occurring in a particular case. We are unable to 
accept the contention that even in such cases the Labour Court has no power 
to interfere with an order passed by the domestic tribunal, if once it is shown 
that that order is a legal order and did not suffer from infirmities as indi- 
cated in Indian Iron & Steel Co. v. Their Workmen. We may again point 
out that even the Industrial Court in Balkrishna Tukaram Jadhav v. Brihan 
Maharashtra Sugar Syndicate Ltd., Sholapur had in its decision observed that 
the powers of the Labour ‘Court under s. 78 would have to be given a wide con- 
struction and it would be difficult to lay down hard and fast rules indicating 
the circumstances in which the Labour Court should interfere with an order 
made under the standing orders by the employer. Whether or not, under the 
circumstances of a case, such an imterference to avoid grave injustice 
is necessary will depend on the facts of each case. The Labour Court, 
however, is not barred from considering these circumstances, as appears 
to have been tha view on a strict interpretation of the section by the 
Industrial Courts so. far. We may incidentally also point out that the 
scheme of the Bombay Act is very materially different in respect of 
the powers of the Labour Court and the Industrial Court in respect of 
matters which ordinarily would have been managerial funetions. The Bombay 
Act is not applicable generally to all industries. It has to be made applicable 
by notification by the Government to all or any other industries in certain local 
areas or to the whole of the State. It is common ground that so far the Act 
has been made applicable only to some industries. The major industry to 
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which the Act is made applicable is the textile industry and the object of the 
scheme underlying the Act seems to be to make special provision for governing 
the relations between the employers and employees in those industries to which 
the Act is made applicable. Mr. Nargolkar invited our attention to some items 
in Schedule IIT. An application, for example, can be made to a Labour Court 
by any employee in respects of ‘‘assignment of work and transfer of workers 
within the establishment’’. One would suppose that ordinarily assignment of 
work and transfer of workers would have been considered to be a managerial 
function affecting the internal administration of the industry. In Schedule II, 
item 2 refers to ‘‘permanent or semi-permanent increase in the number of per- 
sons employed or to be employed in any occupation or process or department 
or departments’’. A dispute relating to this matter could be raised under s. 42 
by a representative union. The strength of the staff would be a matter which 
would, in the ordinary sense, be considered as a function of the management. 
Still these are matters in respect of which a dispute can be taken either to the 
Labour Court or to the Industrial Court by the employee concerned or by the 
representative union, as the case may be. The scope and ambit of the powers 
of the Industrial Court and the Labour Court under the Act is by express provi- 
sions in the Act made wider or, at any rate, is now specifically defined under 
the provisions of this Act. It is, therefore, not possible to accept the contention 
that in spite of the specific power given to the Labour Court under s. 78 to decide 
disputes about matters referred to in cl. (a) of sub-s. (/)A, the Labour Court 
should refuse to exercise that power unless certain circumstances are establish- 
ed. We have indicated before the scope and powers of the Labour Court under 
s. 78nd we are of the view that the Labour Court shall be entitled under s. 78 
to interfere with an improper order to avoid grave injustice. 


Mr. Nargolkar said that this dispute can also fall under sub-cl. (iii) of el. (a) 
of s. 78(1)A. Sub-clause (ùt) refers to any change made by an employer or 
desired by an employee in respect of an industrial matter specified in Schedule 
IIT and matters arising out of such change. Mr. Nargolkar says that by giving 
a notice as required by the proviso to sub-s. (4) of s. 42 the petitioner had de- 
sired a change, viz., the setting aside of the order of dismissal and his conse- 
quent reinstatement in employment. He says that Schedule JII in terms 
refers to reinstatement as one of the items in respect of which an application 
can be made by an employee under s. 78. He also contends that even if an 
order of dismissal may not be set aside under sub-cl. (4) of cl. (a) of s. 78(/) A 
on the ground of its illegality or impropriety, still the Labour Court would have 
jurisdiction to decide the dispute under sub-el. (iii) of cl. (æ) as a change de- 
sired by an employee. Sub-clause (4) in terms refers to the propriety or lega- 
lity of an order passed under the standing orders; and prima facie it is difficult 
to accept the argument that if an order is held to be proper by the Labour Court 
on the ground of its legality or propriety, the Labour Court could still consider 
the dispute and reinstate the employee whether or not the order of dismissal is 
set aside. In the view which we have taken as to the interpretation of sub- 
el. (4) of el. (a) of s. 78(7)A, it is not necessary for us to examine the validity 
of this argument. 


It was not disputed before the Labour Court nor was it disputed before us 
that the petitioner had been in continuous employment for a period of 20 years, 
The Labour Court had considered certain circumstances which, according to it, 
were extenuating circumstances and which reduced the gravity of the guilt of 
the petitioner. That is why the Labour Court, instead of confirming the order 
of dismissal, ‘reinstated the petitioner and considered refusal to pay the back 
wages as adequate punishment under the circumstances of the case. The In- 
dustrial Court in appeal, however, was of the view that if once misconduct was 
proved, the Labour Court could not interfere with the order of punishment 
made in the domestic inquiry. In this view of the powers of the Labour Court, 
the Industrial Court did not consider whether the punishment for dismissal on 
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the nature of misconduct established in this case was severe and whether the 
order made by the Labour Court was an appropriate order in the circumstances 
of the case. If the Industrial Court had not felt that its powers were limited, 
it would have considered whether on account of the extenuating ‘circumstances 
pleaded on behalf of the petitioner and in view of the long service which he 
had put in in respondent No. 2-Mills, the order of dismissal made by the employer 
under the standing orders should be confirmed. In the view which we havo 
taken, the Industrial Court would have the power to take the adequacy or in- 
adequacy of punishment imposed by the employer into consideration and to 
decide whether interference with the order made by the employer was neces- 
sary to avoid grave injustice. We would, therefore, set aside the order made 
by the Industrial Court and send this case back to the Industrial Court for dis- 
posal according to law. No order as to costs. 

Order set aside. 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Gokhale. 


AWANTIKABAI DINKAR UJAGARE v. V. T. JAGTAP.* 
Maharashtra Zilla Parishads and Panchayat Samitis Act (Mah. V of 1962), Secs. 75(2), 
9(1)(b), 57(1) (b)—Co-opted councillor of Zilla Parishad member of Panchayat Samiti 
—Meeting of Samiti called to elect Chairman under s. 75(2)—Whether such member 
entitled to attend and vote at meeting of Samiti. 


Under the Maharashtra Zilla Parishads and Panchayat Samitis Act, 1962, a co- 
opted councillor who is a member of a Panchayat Samiti is entitled to attend and 
vote at a meeting of the Panchayat Samiti called by the Collector or the officer 
authorised by him under s. 75(2) of the Act to elect the Chairman, when the offices 
of the Chairman ,and the Deputy Chairman are both vacant. 

The words “the calling of a meeting” in s. 75(2) of the Act have reference only 
to the manner in which and the person by whom the meeting is to be called. 


Tue facts are stated in the judgment. 


R. W. Adik, for the petitioner. 

y. H. Gumaste, Additional Government Pleader, ‘for opponents Nos. 1, 2, 3 
and 17. 

K. K. Singhvi, with C. J. paea for opponents Nos 4. to 7 Port 10 to 13. 


CHAINANI C. J. The petitioner ` was co-opted as a councillor of the Zilla Pari- 
shad, Ahmednagar, under s. 9(/)(b) of the Maharashtra Zilla Parishads and 
Panchayat Samitis Act, hereinafter referred to as the Act. Under cl (b) in 
sub-s. (7) of s. 57 of the "Act she became a member of the Panchayat Samiti, Shri- 
gonda. Opponents Nos 4 to 7 are elected councillors of the Zilla Parishad. They 
are, therefore, members of the Panchayat Samiti under cl. (a) in s. 57(/). 
Opponents Nos. 8 to'15 have been elected as members of the Panchayat Samiti 
under cl. (f) in s. 57(7). Opponent No. 16 was co-opted as a member of the 
Samiti under cl. (e) of s. 57(1). On November 14, 1963, motions of no-con- 
fidence in the Chairman and the Deputy Chairman of the Panchayat Samiti 
were passed. At the same meeting a new Chairman and a new Deputy Chair- 
man were elected. Their elections were set aside by the Commissioner on Decem- 
ber 19, 1963. Thereafter the Collector authorised the Mamlatdar, Shrigonda, to 
summon a meeting under s. 67 of the Act, for the purpose of electing the Chair- 
man and the Deputy Chairman of the Panchayat Samiti, Sbhrigonda. The 
Mamilatdar did not issue notices of the meeting to the petitioner and opponent 
No. 16. The petitioner has, therefore, filed this petition, in which she has prayed 
for a declaration that the petitioner and opponent No. 16 are entitled to attend 


*Decided, February 11, 1964. Special Civil Application No. 96 of 1964. 
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the meeting to be held for the purpose of electing the Chairman and the Deputy 
Chairman of the Panchayat Samiti and for a direction to the Collector, the 
amlatdar and the Panchayat Samiti to invite the petitioner and opponent No. 
16 to attend the meeting and exercise all their rights as members at the meeting 
to be held for the purpose of electing the Chairman and the Deputy Chairman. 
Sub-section (Z) of s. 57 states that every Panchayat Samiti shall consist of— 

“(a) all councillors who are elected to the Zilla Parishad from the electoral divisions 
included in the Block, 

(b), the co-opted councillor, (if any) residing in the Block, 

(ce)... 

(d) ... 

(e) (i) if the members of a Panchayat Samiti falling under clauses (a) and (f) do 
not include a woman, one woman residing in the Block co-opted by the Panchayat Samiti; 

(it) if the members of a Panchayat Samiti falling under clauses (a) and (f) of such 
Block as the State Government may specify in this behalf do not include a person belong- 
ing to the Scheduled Castes or Scheduled Tribes, a member co-opted by the Panchayat 
Samiti being a member of the Scheduled Castes or Scheduled Tribes, as the case may be, 
from amongst persons residing in the Block: 

Provided that a person so co-opted shall, subject to the provisions of this Act, contmue 
to be a member, even if subsequent to the date of such co-option, a woman is co-opted 
by a Zilla Parishad under this Act or a person belonging to the Scheduled Castes or 
Scheduled Tribes is elected at any by-election, as a councillor or member, as the case 
may be, under this Act, and 

(f) Sarpanchas elected by members of panchayats in accordance with the provisions 
of sub-section (2).” 
Clauses (c) and (d) refer to associate members, with whom we are not concerned 
in the present case. Under this section, therefore, a Panchayat Samiti consists 
(1) of members, who have been elected, (2) of members, who have been co-opted 
either as councillors or as members of the Panchayat Samiti, and (3) of asso- 
ciate members. The expression ‘‘associate member’’ has been defined in cl. (/) 
of s. 2 of the Act as a member who is entitled to attend and to take part in the 
deliberations of a Panchayat Samiti, but shall (unless expressly provided) have 
no right to vote and shall not be eligible to hold the office of presiding authority 
of such Samiti. Associate members have, therefore, no right to vote. There is 
no similar provision taking away the right of vote from co-opted members. 
Sub-section (6) of s. 111 states that at a meeting of a Zilla Parishad all questions 
shall be decided by a majority of votes of the councillors. present and voting. 
Under s. 118 these provisions apply in relation to meetings of a Panchayat 
Samiti. Consequently at a meeting of a Panchayat Samiti all questions are to 
be decided by a majority of votes of the members present and voting. A co- 
opted member is also a member of the Samiti. Consequently, a co-opted member 
will also have a right of vote at an ordinary meeting of the Samiti. 


Sub-section (7) of s. 64 provides that every Panchayat Samit? shall be pre- 
sided over by the Chairman, who shall be elected by the Panchayat Samiti from 
amongst members falling under els. (@) and (f) of sub-s. (7) of s. 57. The 
Chairman is, therefore, to be elected by the Panchayat Samiti, that is, by all 
the members of the Samiti except associate members, who have no right to vote. 
It may also be noted that the words used are ‘‘from amongst members falling 
under clauses (a) and (f)’’ and not ‘‘by members falling under clauses (b) 
and (e)’’. The members falling under cls. (a) and (f) of s. 57(7) are members, 
who have been elected either as councillors or as members of the Samiti. While, 
therefore, only a person, who has been elected as a councillor or as a member of 
the Samiti, can be the Chairman of the Samiti, the election is to be made by all 
the members of the Samiti including the co-opted members, but excluding asso- 
ciate members. Consequently, a co-opted member may also take part in and 
vote at the election of the Chairman. Sub-section (2) of s. 64 states that the 
Panchayat Samiti shall elect one of its members, excluding its associate members, 
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to be the Deputy Chairman. A co-opted member, can, therefore, also be elected 
as the Deputy Chairman. Under s. 64, therefore, a co-opted member can vote 
at the election held for electing the Chairman or the Deputy Chairman, as the 
case may be. 

Sub-section (J) of s. 67 states that after a general’election, the Collector or 
any officer authorised by him shall, at least three days before the date fixed 
for the first meeting of the Parishad, call upon the persons falling under els. (a), 
(c) and (f) of sub-s. (Z) of s. 57 to elect the Chairman of the Panchayat Samiti. 
This section applies to the election of the Chairman after a general election and 
it empowers the Collector or the officer authorised by him to call a meeting for 
the purpose. Only persons falling under cls. (a), (c) and (f) of s. 57(/) can 
be called to attend this meeting. The members of the Samiti, who are not called 
to attend this meeting, are those falling under cls. (b), (d) and (e). Clause 
(b) refers to co-opted councillors. Under sub-s. (5) of s. 45 the Zilla Parishad 
has to co-opt its members after its President and Vice-President have been elected. 
Under s. 67 the first meeting of the Panchayat Samiti is to be convened at least 
three days before the date fixed for the first meeting of the Parishad. At the 
date of the first meeting of the Samiti convened under s. 67, no co-opted councillor 
could, therefore, be in existence. Clause (d) refers to the Chairman of a co- 
operative society conducting business relating to agriculture in the Block co- 
opted by the Panchayat Samiti. Clause (e) also refers to co-opted members. 
The members are co-opted by the Samiti in the first meeting of the Panchayat 
Samiti called by the Chairman under s. 68. It is, therefore, obvious that at the 
first meeting of the Samiti called by the Collector under s. 67, co-opted councillors 
or co-opted members do not exist. This seems to be the reason why mémbers 
falling in cls. (b), (d) and (e) of s. 57() are not referred to in sub-s, (7) of s. 
67. As these persons do not then exist, the question of summoning them to 
attend the meeting convened under sub-s. (J) of s. 67 does not arise. 

Section 72 contains provisions regarding a motion of no-confidence against 
the Chairman and the Deputy Chairman of the Panchayat Samiti. Sub-section 
(7) of this section states that if the motion is carried by a majority of the total 
number of members of the Panchayat Samiti (other than associate members), 
the Chairman, or as the case may be, the Deputy Chairman of the Panchayat 
Samiti shall cease to hold office forthwith. This sub-section refers to the total 
number of members of the Panchayat Samiti other than associate members. The 
expression ‘‘total number of members’’ must necessarily include co-opted mem- 
bers. Consequently, a co-opted member has also a right to vote at the meeting 
held to consider a motion of no-confidence in the Chairman. 

Section 75 contains provisions in regard to the manner in which casual vacan- 
cies in the offices of Chairman and Deputy Chairman are to be filled up. Sub- 
section (J) of this section states that in the event of a vacancy in the office of the 
Chairman or Deputy Chairman by reason of death, resignation, removal or other- 
wise, the vacancy shall, subject to the provisions of ss. 64 and 73, be filled as 
conveniently as may be by election of a new Chairman or Deputy Chairman. 
Section 73 has no application in the present case and it is not necessary to refer 
to it. Under s. 64, a co-opted member can take part in the election of the Chair- 
man, the only restriction imposed by this section being that the Chairman must 
be from amongst members, who fall under els. (a) and (f) of s. 57(1). 

Sub-section (2) of s. 75 states that where on account of any of the reasons 
aforesaid, the offices of the Chairman and the Deputy Chairman become vacant 
simultaneously, the provisions of s. 67 shall be applicable, so far as may be, 
to the calling of a meeting and the procedure to be followed at such meeting for 
the election of a Chairman, and after the election of the Chairman, at the next 
meeting of the Panchayat Samiti, the Deputy Chairman shall be elected. This 
sub-section, therefore, provides for the procedure to be followed when the offices 
of the Chairman and Deputy Chairman are both vacant. In such a case the 
provisions of s. 67 shall apply, so far as may be, to the calling of a meeting for 
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the election of the Chairman. Under s. 67 only the persons falling under cls. 
(a), (Cc) and (f) of s. 57(1) can be called upon to elect the Chairman of the 
Samiti. It has, therefore, been urged on behalf of opponents Nos. 4 to 7 and 10 
to 13 that only the persons who fall under els. (a), (e) and (f) of s. 57(Z), can 
be summoned to attend the meeting convened to elect a Chairman under sub-s. (2) 
-of s. 75. A co-opted member does not fall under these clauses and it has, there- 
fore, been contended that a co-opted member cannot be called to attend a meeting 
held to elect the Chairman, when both the offices of the Chairman and the Deputy 
Chairman are vacant. As pointed out above, a co-opted member can take part 
in and vote at a meeting held to elect a Chairman, when the office of Chairman 
only is vacant. He can also exercise the right of vote when a motion of no- 
confidence in the Chairman is moved. It could not have been intended by the 
Legislature that while a co-opted member should be able to participate in the 
election of a Chairman when there is a casual vacancy in the office of Chairman 
and also in his removal, he should not have this right when in addition to the 
office of Chairman, the office of Deputy Chairman is also vacant. No logical 
reason for making such a distinction has been suggested. The words ‘‘the 
calling of a meeting’’ in sub-s. (2) of s. 75 will, therefore, have to be so con- 
strued as to avoid a result which could not have been contemplated by the Legi- 
slature. We must so read the various provisions of the Act as to bring about 
harmony between them. Although, therefore, having regard to the language used 
in sub-s. (2) of s. 75, there may at first sight appear to be some force in the 
arguments advanced on behalf of the opponents, a careful consideration of the 
varioys provisions of the Act shows that there is not much merit in them. Nei- 
ther the Chairman nor the Vice-Chairman can call a meeting when both these 
offices are vacant. It is consequently necessary to authorise some other authority 
to convene a meeting for electing a new Chairman. If this object is borne in 
mind along with the fact that unlike an associate member a co-opted member 
enjoys a right to vote at the meetings of the Samiti, it will be clear that the 
words ‘‘the calling of a meeting’’ in sub-s. (2): of s. 75 have reference only to 
the manner in which and the person by whom the meeting is to be called. The 
fact that the meeting is to be called in the manner provided in s. 67 would not, 
therefore, justify the exclusion from the meeting of members who are otherwise 
entitled to take part in it. In our opinion, therefore, a co-opted member is en- 
titled to attend and vote at a meeting called by the Collector or the officer au- 
thorised by him to elect the Chairman, when the offices of the Chairman and the 
Deputy Chairman are both vacant. 


The learned Additional Government Pleader has stated that Government have 
issued instructions to the Collector to invite the co-opted members of the Pan- 
chayat Samiti also to attend the meeting to be held for electing the Chairman 
and that the co-opted members will be allowed to vote at that meeting. These 
instructions are in accordance with the view which we are taking in this case. No 
further orders on this petition are, therefore, necessary. No order as to costs. 
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CRIMINAL APPELLATE. 


Before Mr. Justice Naik and Mr. Justice Tulzapurkar. 


STATE OF MAHARASHTRA v. SHANKAR DNYANOBA GAMBHIRE. * 

Prevention of Food Adulteration Act {XXXVII of 1954), Secs. 7(i), 2(v) (xiii), 20—-Whe- 
ther necessary for prosecution to establish that adulterated article was sold as article 
of food—Validity of sanction to prosecute given to Chief Food Inspector by Standing 
Committee authorised by local authority to sanction prosecutions under Act. 

For the purpose of contravention of s. 7(i) of the Prevention of Food Adulteration 
Act, 1954, it is sufficient if the object or the article sold happens to be an article of 
food and the article is found to be adulterated. It is not necessary for the prosecu- 
tion to establish that a particular article was sold or purchased for the express purpose 
of using it as food. 

State v. Binjraj Punamchand Marwadi; State v. Uttamchand Hazarimal’ and State 
v. Vasant Shivram,' referred to. 

A prosecution launched by the Chief Food Inspector under the Prevention of Food 
Adulteration Act, 1954, in pursuance of a written consent given to him by the Standing- 
Committee of a local authority which had authorised the Standing Committee to 
sanction prosecution under the Act is valid under s. 20 of the Act. 

State v. Parshottam Kanaiyalal' and State of Bombay v. Parshottam Kanatyalal,’ 
referred to. 


The facts appear in the judgment. . 


C. C. Vaidya, Assistant Government Pleader, for the State. ` 
M. K. Joshi, (appointed) for the accused. 
T. B. Deshpande, for the complainant in Criminal Application No. 623 of 1963. 


Nax J. This is an appeal by the State from an order of acquittal. The 
accused is a dealer in edible oil and carries on his business in shop No. 128 situate 
at Morarji Peth, Sholapur. M. H. Deshpande, who is the Food Inspector 
appointed by the Municipal Borough of Sholapur, visited his shop on December 
18, 1963, and called upon the accused to sell him 300 ml. of cocoanut oil for the 
purpose of analysis. Accordingly, the accused sold him the said quantity. The 
Food Inspector paid him the price, which was Rs. 1.12 nP. and the accused 
passed a receipt in respect of the same. The Food Inspector then divided the 
oil in three parts, handed over one part to the accused and retained two parts 
with himself. The accused passed a receipt in respect of having received the 
bottle given by the Food Inspector to him. The Food Inspector then sent one 
sample bottle to the Public Analyst for the purpose of analysis. The report 
of the Public Analyst dated March 6, 1963, is at exh. 18. The Analyst found 
that the cocoanut oil contained 45.3 per cent of mineral oil and that the same 
did not conform to the standard of cocoanut oil prescribed under the Rules. 
The Sholapur Municipal Borough had passed a resolution as far back as March 
21, 1956, delegating power to the Standing Committee to give sanction for the 
prosecutions under the Prevention of Food Adulteration Act (hereinafter 
referred to as the Act). Accordingly, on March 28, 1963, the Standing Com- 
mittee passed a resolution (exh. 14) authorising the Chief Food Inspector to 
lodge the complaint against the accused. On April 15, 1963, T. B. Deshpande, 


*Necided, March 24, 1964. Criminal Appeal 2 (1963) Criminal Appeal No. 230 of 1968, 
No. 1197 of 1968 (with Criminal Application decided by Palekar J., on July 26, 1968 
No, 623 of 1983), against the order of acquittal (Unrep.). 
passed by A.A.Q. Biddiqui, Special J.M.F.C. 8 (1968) Criminal Appeal No. 1807 of 
(Municipal), Sholapur, in Criminal Case No. 1962, decided by Naik J., on May 8, 1963 
2960 of 1963. (0; Js 

1 (1950) Criminal Appeal No. 586 of 1950, 4 (1957) 60 Bom. L.R. 441. 
decided by Bavdekar and Dixit JJ., on 5 [1961] AI.R. 8.C. 1, s.o. 63 Bom. L.R. 
November 16, 1960 (Unrep.). 265. 
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the Chief Food Inspector, lodged a complaint against the accused under s. 16 
(1) (a) (s) of the Act. 

The accused pleaded not guilty to the charge. According to him, he had pur- 
chased a sealed tin of cocoanut oil from one Kishanlal Sagar of Sholapur and 
'- that the oil was meant for application to hair. He suggested that he was not 
aware as to whether the oil inside the tin was adulterated or not. He further 
contended that no panch was present at the time of purchase of the oil by the 
Food Inspector. He also denied that the bottles were sealed in his presence. 
He admitted having signed the receipt, but, according to him, the receipt was 
signed by him at the suggestion of the Food Inspector. The accused went so 
far as to say that he had shown the bill (exh. 3A) to the Food Inspector and 
told him that the oil was meant for application to hair. 

It appears that in the course of the argument, it was contended on behalf 
of the defence- that T. B. Deshpande, the Chief Food Inspector, was not pro- 
perly authorised to lodge the complaint and, therefore, the Court was not com- 
petent to take cognizance of the offence. 

The trying Magistrate held in favour of the prosecution on all the points 
except the point relating to proper authorisation for lodging the complaint. 
He held that the Standing Committee had no power to delegate the authority, 
which was delegated to it by the Central Body of the Municipal Borough. He 
also held that since the name of the Chief Food Inspector was not mentioned 
in the resolution, the authorisation was not valid and it was not open to T. B. 
Deshpande to lodge the complaint. Consequently, he acquitted the accused. 
It is against that decision that the State has preferred the present appeal. 

The appeal was heard by our learned brother, Tambe J., in the first instance 
and he has referred the appeal to the Division Bench on the question as to whe- 
ther it is incumbent on the prosecution to positively establish that the alleged 
adulterated article was sold as an article of food under the Act of 1954. 

Before dealing with the question referred to the Division Bench by our learn- 
ed brother, Tambe J., it would be convenient to dispose of the question about 
the validity of the sanction, on whichsthe trial Magistrate has recorded a finding 
against the prosecution. Section 20 of the Act provides (material part 
quoted) :— 

“(1) No prosecution for an offence under this Act shall be instituted except by, or 
with the written consent of, the State Government or a local authority or a person autho- 
rised in this behalf by the State Government or local authority”. 

Analysing the section it would be noticed that the written consent contem- 
plated by this section can be given by one of the four following authorities :— 

(1) the State Government, 

(2) the local authority, 

(3) a person authorised by the State Government, 

(4) a person authorised by the local authority. 

In the present case, the Municipal Borough of Sholapur, which is the local 
authority, had authorised the Standing Committee to sanction prosecutions 
under the Act and the Standing Committee in its turn gave written consent to 
the Chief Food Inspector to launch the prosecution. It was contended that 
this amounts to delegation by a delegate and therefore the authorisation is in- 
valid. We are unable to accept this argument. All that is necessary under 
s. 20 of the Act is that there should be written consent of the proper authority. 
In the present case, we have to see whether the local authority had given its 
written consent to the institution of the prosecution. The Standing Committee 
has given express authority to the Chief Food Inspector to launch the prosecu- 
tion. The General Body had given standing authorisation to the Standing 
Committee to give written consent. There is nothing in s. 20 of the Act to sug- 
gest that the delegation of authority by the Standing Committee is in any way 
invalid or is vitiated. In State v. Parshottam Kanaiyalal' the Baroda Muni- 
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cipal Borough had authorised the Chief Officer. and the Health Officer: by a 
resolution allowing them permission to file complaints for offencés under the 
- Act. The Chief Officer in his turn accorded sanction for prosecuting the 
accused. In acĉordance with the authorisation the Food Inspector lodged the 
complaint. It was held that the written consent cam be given not only by the 
State Government but also by the local authority or a person-duly authorised 
either. by the State Government or the local authority in that behalf. It was > 
further held that the Chief Officer was a person who had been duly authorised 
by the local authority to accord sanction and it was in exercise of this authority 
vested in him that he gave sanction for the prosecution of the accused. 

In the same decision, however, it was held that the authorisation was not valid 
inasmuch as the person to whom the authority was given was not named. The 
trial Magistrate has followed this decision and has come to the conclusion that 
since the name of T. B. Deshpande was not mentioned in the resolution passed 
by the Standing Committee, the said Deshpande had no authority to launch the 
prosecution. The decision reported in Parshottam’s case has, however, been 
overruled by the Supreme Court, so far as the question of authorisation by 
name is concerned, in State of Bombay v. Parshottam Kanatyalal.2 On the first 
part, viz., as to how the authorisation for lodging the complaint is to be made, 
the Supreme Court has upheld tha view taken by this Court. At page 2, 
para. (7), the Supreme Court has dealt with the question as to whether the 
authorisation must be eo nomine and it has held that authorisation by name is 
not necessary, since the specification of the name of the complainant is not one 
- of the statutory requirements. 

That takes us to the question that has been referred to the Division Bench 
viz., as to whether it is necessary to establish that the adulterated article was 
sold as an article of food. This question has a bearing upon the defence that 
was raised in the trial Court on behalf of the accused. It would be recalled 
that in his statement the accused suggested that he had purchased the cocoanut 
oil from one Kishanlal Sagar for the purpose of selling the same as hair oil and 
not for consumption. It is significant to note that at the time of the sale to 
the Food Inspector, the accused did not suggest that he was selling the oil 
merely for the purpose of external application. On the other hand, in the 
notice issued by the Food Inspector on the date of purchase (exh. 9), it is speci- 
fically stated : 

“Today I purchase the following food article (Cocoanut oil 300 ml.) for analysis by the 
Public Analyser”, 
Even in the receipt (exh. 10), which the accused had passed, it is not suggested 
that the cocoanut oil was sold by him or was meant to be sold by. him for ex- 
ternal application. It is in this background that we have to examine the legal 
provisions bearing upon this question. Section 2(v) of the Act defines ‘food’ 
to mean 

“any article used as food or drink for human consumption other than drugs and 
water and includes 

(a) any article which ordinarily enters into, or is used in the composition or prepara~ 
tion of human food, and 

(b) any flavouring matter or condiments”. 


The word ‘sale’ is defined in s. 2(a#t) of the Act as meaning the sale of any 
article of food for human consumption or use or for analysis. Section, 10 of 
the Act, which relates to powers of Food Inspectors, authorises any Food 
Inspector to enter and inspect any place where any article of food is manu- 
factured, stored or exposed for sale and take sample of such articles of food 
for analysis. 


2 [1961] A.LR. 8.C. 1, s.c. 63 Bom. L.R.7265. 
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Section 7 at the Act provides: 
=. “No person shall himself or by any person on his behalf manufacture for sale, or 
store, or distribute— 5 
(4) any adulterated food; 
(ii) any. misbranded food; 
(ii) aa ese of food for the sale of which a licence is prescribed;... 
(iv) . p or 
(v) . 
Section 16 of the Act ie down the penalties for the contravention of the pro- 
visions of the Act. It would thus be seen that what is required to be proved 
by the prosecution is whether the accused has sold any adulterated article of 
‘food. It is contended on behalf of the accused that the prosecution must esta- 
blish that the accused intended to sell the article, which he actually sold, as 
food. In our view, there is no substance in this contention. All that the pro- 
secution need prove is: 
(a) a sale has taken place, and 
(b) the same is the sale of an article of food. 
The question of the intention of the’seller is, in our view, entirely irrelevant 
for the purpose of contravention of s. 7(#) of the Act. It is sufficient if the 
object or the article sold happens to be an article of food and the article is 
found to be adulterated. So far as the first ingredient of s. 7(4) is concerned, 
by definition itself sale for analysis is a sale within the meaning of the provisions 
of the Act. So far as the second ingredient is concerned, we have to turn to 
the definition of ‘food’. We have already referred to the definition of ‘food’ 
contained in s. 2(v) of the Act. Under the primary definition of ‘food’ any 
article. used as food for human consumption is food, and under the inclusive 
definition (a) any article which ordinarly enters into or is used in the composi- 
tion or preparation of human food, and (b) any flavouring matter or condi- 
. ments would fall within the category of food. Therefore all that is necessary 
for the prosecution to prove is whether the cocoanut oil falls within either the 
primary definition or the inclusive definition of s. 2(v) of the Act. 
Part III of the Prevention of Food Adulteration Rules, 1955, relates to de- 
finition and standards of quality of food. Rule 5 provides: 
“Standards of quality of the various articles of food specified in Appendix B to these 
Rules are as defined in that Appendix”. 
A. 17 of Appendix B to the Rules relates to edible oils. Cocoanut oil falls in 
the very first species of this category and the standard of chemical composition 
has been specified in that rule. It is thus clear that cocoanut oil is considered 
as food. The definition of ‘food’, in our view, is very wide and includes any 
article which ordinarily enters into or is used in the composition or preparation 
of human food. It also includes any flavouring matter or condiments. It is 
undisputed that the cocoanut oil, which is a species of edible oil, can enter into 
the preparation of food for human consumption. It is not necessary for the 
prosecution to establish that a particular article was sold or purchased for the 
express purpose of using it as food. In this connection, it is sufficient to point 
out that this Court has consistently taken the view adumbrated above in a 
number of cases. For instance, we may refer to the judgment of a Division 
Bench in State v. Binjraj Punamchand Marwadi®, judgment in State v. 
Uttamchand Hazarimal+ and judgment i in State v. Vasant Shivram 5 
The result is that the appeal is allowed, the order of acquittal is set aside and 
the accused is convicted under s. 16(7) (a)(i) read with s. 7(¢) of the Act and 
sentenced to undergo rigorous imprisonment for one month and to pay a fine 
of Rs. 200. In default of payment of fine, the accused to undergo rigorous im- 
prisonment for fifteen days. Warrant for the arrest of the accused to issue. 
3 (1950) Criminal Appeal No. 586 of 1950, decided > Palekar J., on July 26, 1963 
decided by Bavdekar and Dixit JJ., on Unrep.). 
November 18, 1950 (Unrep.). 5 (1963) Criminal A: No. 1807 of 1962, 
4 (1963) Criminal Appeal No. 230 of 1963, decided by Naik J., on May 3, 1963 (Unrep. ). 
B.L.R.—29 
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APPELLATE CIVIL. g RE T %, 


Before Mr. Justice Patel. 


AHMED ABDUL v. H. K. SEHGAL.” 

Workmen’s Compensation Act (VIII of 1923), Sec. 2(1)—Whether words ERANT a 
workman for all work” have reference to physical disability—Certificate of medical 
expert decisive as to whether workman has. suffered partial or total disablement— 
Application for amendment of claim under Act when not to be granted. 


The words “incapacitates a workman for all work” in s. -2(1) of the Workmen’s 
Compensation Act, 1923, do not mean any and every work which he may do but means, 
such work as is reasonably capable of being sold in the market. The words do not 
mean “incapacitate. to work” and have no reference to physical disability. 

General Manager, G.I.P.Ry. v. Shankar, distinguished. 

Ball v. William Hunt & Sons, Ltd.’ E.I.Ry. v. Maurice Cecil Ryan’ and Rukiyabai 
v. George D’Cruz,’ referred to. 

The certificate of a medical expert can only say what the injury is, its effect 
temporary or total on the limb and to an extent the physical incapacity of the man. 
It is, however, for the Court to find having regard to the evidence before it whether 
the workman has suffered partial or total disablement. The Court must take into 
account the nature of the injury, the nature of the work which the workman was 
capable of undertaking and its availability to him. In this connection the employer's 
willingness to employ him in any other alternative employment may have relevance. 

Kali Das v. S. K. Mondal‘ referred to. . 

Generally an application for amendment of the claim under the Workmen’s Com- 
pensation Act, 1923, should be granted unless it changes the cause of action or the 
application is not bona fide. It ought not to be rejected only on ground of delay, 


THe facts appear in the judgment. 


P. D. Kamerkar, for the appellant. 
B. P. Isrami, for the respondent. 


PATEL J. This is an appeal by a workman under the Workmen’s Compensa- 
tion Act. He was working as a carpenter with the respondent. While re- 
moving the centering etc. of a chajja it collapsed and fell on him and he was 
seriously injured. He was in hospital for seven months. The doctor gave a 
certificate that the disability was 65 per cent. The appellant claimed com- 
pensation under the Workmen’s Compensation Act, 1928. He claimed a sum 
of Rs. 3,185 relying on this certificate. The respondent denied that the injury 
was caused by reason of the employment and alleged that he acted contrary to 
instructions. He also attributed his own negligence in the doing of the work and 
pleaded that he had paid in the aggregate a sum of Rs. 2,850 to the appellant. 

The learned Commissioner held that the accident arose out of and in the 
course of employment, that the respondent was liable and he had not proved 
that the amount of Rs. 2,850 was paid by him to the appellant. He held that 
the appellant fell within the wage group of Rs. 80-100 and on the basis of 65 
per cent. permanent partial disablement awarded Rs. 2,730 and Rs. 25 as costs. 

Mr. Kamerkar has contended (1) that the learned Commissioner was in error 
in holding that the disability was 65 per cent. and awarding only an amount 
of Rs. 2,780 and (2) that penalty for delaying the payment should have been 
imposed. 

In his application the appellant had claimed Rs. 8,185 on the basis that-he 
was earning daily Rs. 3.50 and that would work out at 65 per cent. permanent 


*Decided, April 20, 1964. First Appeal No. 3 [1937] ALR. Cal. 526. 
448 of 1963 (with C.A. No. 980 of 1964). 4 [1961] ALR. Ker. 108. 
1 [1950] A.LR. Nag. 201. 5 [1957] ALR. Cal. 660. 
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partial Frani: Mr. Bunea has made an application for amendment of 
the claim by substituting the'amount of Rs. 4,900 on the basis of total disability 
for the amount of Rs. 3,185. He contends that the appellant committed a mis- 
take in computing the claim ‘relying on the medical certificate and in the in- 
terest of justice he should be allowed to amend the claim. His adviser Cassier 
has filed his affidavit. He says that he had claimed Rs. 4,000 but the Registrar 
asked him to reduce the claim to Rs. 3,185 which he did. In this he is sup- 
ported by the application where the figure of ‘‘Rs. 4000’’ has been scored out 
and substituted by the figure ‘‘Rs. 3185’’. In the correspondence the appellant 
had claimed Rs. 7,000.. 

<. Mr. Israni has opposed the application on the ground of delay and limitation. 
Generally amendment application should be granted unless it changes the cause 
of action or the application is not bona fide. It ought not to be rejected only 
on the ground of delay. In the present case new cause of action is not sought 
to be added. There can be no question of the bar of limitation. As the appellant 
was misled by the medical certificate I would allow the amendment. 

The next question is one of construction of the relevant provisions of the Act. 
Section 4 provides for payment of compensation in cases of death, permanent 
total disablement and permanent partial disablement. Section 2(g) and (l) 
define ‘‘partial disablement’’ and ‘‘total disablement’’. The definitions so far 
as relevant are: 

“(g) ‘partial disablement’ means,...where the disablemert is of a permanent nature, 
such disablement as reduces his earning capacity in every employment which he was 
capable*of undertaking at that time: provided that every injury specified h Schedule Ï 
shall be deemed to result in partial disablement.” 

“(l) ‘total disablement? means such disablement, whether of a cae or perma~ 

nent nature, as incapacitates a workman for all work which he was capable of performing 
at the time of the accident resulting in such disablement: provided that permanent total 
disablement shall be deemed to result from permanent total loss of sight of both eyes or 
from any combination of injuries specified in Schedule I when the aggregate percentage of 
the joss of earning capacity, as specified in that Schedule against those injuries, amount 
to one hundred per cent.” 
Reading the definitions together would show that in the case of scheduled in- 
juries disablement is parital or total according as the total percentage of all of 
them together is less than or equal to 100 per cent. Difficulty arises only in 
the case of non-scheduled injuries. Both total and partial disablement has re- 
ference to earning capacity. In the definition of ‘‘partial disablement’’ there 
is direct reference to the earning capacity of the workman while in the case of 
“total disablement’’ it is referred to in the case of scheduled injuries. More- 
over, the underlying purpose of the Act is to make some provision for a work- 
man who is disabled from earning by work. Merely being physically capable 
cannot enable him to earn which he ean do only if there are persons who would 
employ him. If there is such incapacity that he cannot get employment for 
any work he can undertake it would be total permanent disability. The words 
‘‘incapacitates a workman for all work’’ therefore cannot mean any and every 
work which he may do but means such work as is reasonably capable of being 
sold in the market. In other words they ‘do not mean “incapacitate to work’’, 
The words do not have reference to physical incapacity. 

Mr. Israni lays emphasis on the word ‘‘all’’ before the word ‘‘work’’ and 
contends that in order that a workman should be totally disabled he must be 
incapable of doing any work. Looking to the purpose which the Act was in- 
tended to serve and the context in which the words are used, I am not pre- 
pared to accept the contention. 

In Ball v. William Hunt & Sons, Lid.', a workman was blind of one eye. 
But the defect. was not visible and he was to all outward appearances a two 
eyed man. He sustained an employment injury as a result of which the de- 
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' fective eye had to be removed with the consequence that he could not get em- 
ployment though physically he was as well as before. The House of Lords 
held that ‘‘incapacity for work’’ included inability to get work or in other 
words ‘‘There is incapacity for work when a man has a physical defect which 
makes his work unsaleable in any market reasonably accessible to him.” 

In E. I. Ry. v. Maurice Cecil Ryan®, under this section it was held that loss 
of earning capacity has to be estimated and not loss of physical capacity. <A 
workman employed by the Railway Company was injured. Surgeon certified 
his incapacity at 50 per cent. and declared him fit for sedentary work i.e. lowest 
grade in the employment. He was engaged as a clerk but after trial he was 
declared unfit for that work also. It was held to be total disablement under the 
Act. The same principle was applied in Rukiyabai v. George D’Cruz.? 

In General Manager, G. I. P. Ry. v. Shankar*+ the workman claimed com- 
pensation as for total disablement. The learned Judge said (p. 202): 

“ ,.But this inability did not imply his inability to do other work. Disablement must 
be of such a character that the person concerned is unable to do any work.” 
Mr. Israni has naturally very strongly relied on this passage. The observations 
must be read in the context of the facts of the case. The workman though in- 
capable of working as a fireman as before was yet capable of working as a 
bearer which employment was offered to him but he refused. Under the cir. ` 
cumstances the learned Judge held that he was entitled to compensation on the 
basis of partial disablement only. It is difficult to hold that the learned Judge 
when he made the observations.above intended to refer to physical incapacity. 

In the present case the issue as to the nature of the disability was not framed 
and the cast proceeded only on the basis of the medical certificate, a procedure 
which was strongly disapproved, with respect, rightly in Kali Das v. 8. K. 
Mondal.> The certificate of a medical expert can only say what the injury is, 
its effect temporary or total on the limb and to an extent the physical in- 
capacity of the man. It is, however, for the Court to find having regard to the 
‘evidence before it whether the workman has suffered partial or total disable- 
ment. The Court must take into account the nature of the injury, the nature 
of the work which the workman was capable of undertaking and its availability 
to him. In this connection the employer’s willingness to employ him in any 
other alternative employment may have relevance. In my view, the learned 
Commissioner adopted a wrong procedure in dealing with the case. 

Medical certificate appears to be incomplete and does not show which of 
the particular limbs are affected and to what extent. I understand that the 
appellant had to be brought to Court supported and on crutches. Prima facie 
the disablement is much more serious than certified and I think proper inquiry 
is necessary. 

I remit the following issue: 

“Whether the appellant has suffererd permanent, total or partial disability and if 
partial what is the extent?” 
The parties will be allowed to lead such evidence as they desire and the Com- 
missioner will certify the finding within two months from the writ reaching 
hin. 

The question of penalty has been fully argued before me but I will deal with 
the question when I finally decide the matter. 

` Order accordingly. 


© 2 [1937] ALR. Cal. 526, i 4 [1950] A.LR. Nag. 201. 
3 11961] A.LR. Ker. 108. 5 [1957] A.LR. Cal. 660, 
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Present: Mr. Justice P. B. Gajendragadkar, Mr. Justice A. K. Sarkar, Mr. Justice K. N. 
Wanchoo, Mr. Justice K. C. Das Gupta and Mr. Justice N. Rajagopala Ayyangar. 


GODAVARI SHAMRAO PARULEKAR v. THE STATE OF 
MAHARASHTRA.* ` 

Defence of India Rules, 1962. Rule 30—Preventive Detention Act (IV of 1950)—Defence 
of India Act (LI of 1962), Sec. 44—Constitution of India, Art. 166(3)—Detention 
under Preventive Detention Act—Order of detention revoked by State Government 
and on same day fresh order of detention passed by State Government—Whether 
detention tHegal—Allocation of business under art. 166(3) of Constitution whether 
made in reference to laws in force at time of allocation—Order of detention whether 

must show that s. 44 of Defence of India Act was kept in mind when made. 


Where the detention is not elther as an undertrial prisoner for an indeterminate 
time or as a convicted person whose sentence has still to run for some length of 
time and is either under the Preventive Detention Act, 1950, or under the Defence 
of India Rules, 1962, and its duration is dependent upon the will of the State Govern- 
ment and if the State Government revokes the order of detention, it can pass a 
fresh order of detention the same day and serve it on the detenue in jail. 

Rameshwar Shaw v. District Magistrate, Burdwan’! and Makhan Singh Tarstkka 
v. The State of Punjab,‘ distinguished. 

Allocation of Business under art. 166(3) of the Constitution of India is not made 
with reference to particular laws which may be in force at the time the allocation 
is made; it is made with reference to the three lists of the Seventh Schedule to 
the Constitution and provides for all contingencies which may arise for the exercise 
of the executive power. Such allocation may be made even in advance of legis- 
lation made by Parliament to be available whenever Parliament makes legisla- 
tion conferring power on a State Government with respect to matters in List I of 
the Seventh Schedule. 

Section 44 of the Defence of India Act, 1962, does not require that a detention 
order made under the Act must show on the face of it that the State Govern- 
ment had considered the various clauses of r 30(1) of the Defence of India 
Rules, 1962, and had come to the conclusion that the only way in which the purpose 
of the Act and the Rules could be carried out was by the use of cl. (b) of r. 30(1). 
When, therefore, the order says that it is necessary to make an order of detention 
in order to restrain the prejudicial activities mentioned therein it means that that 
was the only way which the State Government thought was necessary to adopt in 
order to meet the situation. It will then be for the detenue to show that the order 
had gone beyond the needs of the situation and was, therefore, contrary to s. 44 
of the Act. 





Tue facts are stated in the judgment. 


Janardan Sharma, for the appellant (In Cr. A. No. 111 of 1963). 

N. §. Bindra, with R. H. Dhebar, for the respondents (In Cr. A. Nos. 109 and 
111 of 1968). 

Purshottam Trikamdas, with R. H. Dhebar, for the respondent (In Cr. A. 
No. 110 of 19638). 


Wancnoo J. These three appeals on certificates granted by the Bombay 
High Court raise common questions of law and will be dealt with together. 
They arise out of the three habeas corpus petitions filed by the appellants in the 
High Court under s. 491 of the Code of Criminal Procedure challenging their 
detention under r. 30 of the Defence of India Rules (hereinafter referred to as 

“Decided, January 29, 1964. Criminal Ap- on September 11, 1963 (Supreme Court). 
peals Nos. 109 to 111 of 1983. 2 (1968) Criminal Appeal No. 80 of 1968, 

1 (1968) Petition No. 145 of 1963, decided decided on October 11, 1963 (Supreme Court). 
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the Rules). A large number of constitutional questions were raised in the 
applications and were decided by the High Court against the appellants. These 
appeals came up for hearing in August 1963 along with some other appeals from 
decisions of other High Courts, and the constitutional questions were decided by 
this Court on September 2, 1963 (see Makhan Singh Tarsikka v. State of 
Punjab).1 It was held therein that the applications under s. 491(J) of the 
Code of Criminal Procedure were incompetent in so far as they sought to chal- 
lenge the validity of the detention on the ground that the Defence of India Act 
and Rules framed thereunder suffer from the vice that they contravened the 
fundamental rights guaranteed by arts. 14, 21, 22 (4,, (5) and (7). The other 
points raised in the appeals were not considered at that time and it was directed 
that the appeals should be set down for hearing before a Constitution Bench to 
be dealt with in accordance with law. Consequently, these appeals have been 
put up before this Bench for disposal of the other points raised therein. 


A preliminary objection has, however, been raised on behalf of the State to 
the hearing of these appeals on the ground that the orders under which the 
appellants were detained and which are under consideration in these appeals had 
been revoked by the State Government and fresh orders of detention had been 
passed, and in consequence these appeals had become infructuous. Reliance in 
this connection is placed on the decision of the Federal Court in Keshav Talpade 
v. King Emperor?. In that ease the detenu was released while his appeal was 
pending before the Federal Court. It was, however, urged on his behalf that 
even though he had been released and no order could thereafter be made on the 
habeas corpus application, the Qourt should pronounce an opinion on the 
correctness of the High Court judgment. The Federal Court refused to do so 
and dismissed the appeal on the ground that no order in the appeal could be 
made after the release of the detenu. Generally speaking, no useful purpose 
would be served by the appeal Court deciding the appeal in a habeas corpus 
matter where the detenu has been released before the appeal comes up for final 
hearing. But the facts in the present case are different. Here what has hap- 
pened is that the earlier order of detention which is the basis of the present 
appeals has been revoked by the Government of Maharashtra on the ground of 
a technical defect and a fresh order of detention was passed on the same date, 
and the appellants were immediately re-arrested after their release from jail 
under the fresh order of detention. In the Federal Court case, however, it 
appears that the detenu was released and there was no question of a fresh 
order of detention being made on the same day leading to his re-arrest. In 
the circumstances, it is urged by the appellants that though technically the 
appellants were released before the present appeals came up for final hearing, 
in substance they are under detention even now and the points of law raised 
by them against the earlier order of detention will apply equally to the fresh 
order of detention. It is, therefore, urged that the Court should decide the 
present appeals as that would settle the Jaw and help the detenus in case they 
make fresh application under s. 491 of the Code of Criminal Procedure against 
the fresh order of detention. It is further urged that the appellants intend 
after the emergency is over to sue for damages for false imprisonment and the 
order of the Bombay High Court would stand in their way in case such a suit 
is brought, and therefore an authoritative pronouncement on the questions of 
law raised should be made by this Court in the present appeals even though 
technically the order out of which the present appeals have arisen has been 
revoked. We are of opinion that the cirenmstances of the present cases are 
different from the circumstances in Keshav Talpade’s case and, therefore, it 
would be in the interests of justice to decide the points raised in the present 
appeals. We may add that there is nothing to preclude this Court from decid- 
ing the appeals even though the order from which these appeals have arisen has 


1 (1968) Criminal Appeal No. 80 of 1968, 2 [1944] F.C.R. 67. 
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been revoked, though ordinarily this Court would not do so. But as we have 
already indicated, it seems to us just and fair in view of the fact that the ap- 
pellants have not been finally released and are still under detention under a 
fresh order of detention under the Rules that the points raised in these appeals 
should be decided. The points are of general importance and are likely to arise 
in many cases. We, therefore, over-rule the preliminary objection. 

The facts in the three appeals are similar and we shall, therefore, briefly 
refer to the facts in Appeal No. 110 for the purposes of dealing with the points 
raised on behalf of the appellants. 

The appellants were first detained on November 7, 1962, by an order made 
by the Commissioner of Police, Greater Bombay, under the Preventive Detention 
Act, No. IV of 1950. The matter was then reported to the Government. Before 
this, however, the security of India had been threatened by the Chinese invasion 
and an Emergency had been declared under art. 352 of the Constitution. Fur- 
ther on October 26, 1962, the Defence of India Ordinance, 1962, was passed, 
followed by the Rules framed thereunder. When the matter came before the 
Government, it decided that the order of November 7, 1962, made by the Com- 
missioner of Police should be revoked and ordered accordingly on November 
10. On the same day, the Government decided to detain the appellants and 
passed an order under r. 30 of the Rules. This order said that with a view to 
preventing the appellants from acting in a manner prejudical to the defence 
of India, the public safety and the maintenance of public order, it was necessary 
to detain them, and, therefore, in exercise of the powers conferred upon the 
Government by r. 30 of the Rules, the Government directed the detention of the 
appellants. This order was served on the appellants in jail. It was challenged 
by the appellants by filing habeas corpus petition under art. 226 of the Constitu- 
tion and under s. 491 of the Code of Criminal Procedure. The High Court, as 
already indicated, dismissed the applications but granted leave to the appellants 
to appeal to this Court. The constitutional points raised, as already indicated, 
were decided by this Court on September 2, 1963, and now we are concerned 
with the other points raised on behalf of the appellants. 

The first contention that has been urged is that the detention is illegal in- 
asmuch as the detention order was served on the appellants while they were in ' 
jail, and reliance in this connection is placed on the judgme.ts of this Court in 
the cases of Rameshwar Shaw v. District Magistrate, Burdwan, and Makhan 
Singh Tarstkka v. The State of Punjab.4 In those cases, it was held by this 
Court that where a person is detained in jail as an under-trial prisoner, no 
order of detention either under the Preventive Detention Act or under the 
Rules could be served on him because one of the necessary ingredients which 
go to make up the satisfaction of the detaining authority is necessarily absent 
in such a case. It was pointed out in Rameshwar Shaw’s case that 

“before an authority can legitimately come to the conclusion that the detention of 
the person is necessary to prevent him from acting in a prejudicial manner, the authority 
has to be satisfied that if the person is not detained, he would act in a prejudicial manner 
and that inevitably postulates freedom of action to the said person at the relevant time. 
If a person is already in jail custody, how can it rationally be postulated that if he is 
not detained, he would act in a prejudicial manner? At the point of time when an 
order of detention is going to be served on a person, it must be patent that the said 
person would act prejudicially if he is not detained’ and that is a consideration which 
would be absent when the authority is dealing with a person already in detention.” 
The same principle was reiterated in the case of Makhan Singh Tarstkka. There 
is, however, a vital difference between the facts of those two cases and the facts 
in the present appeals. Those two cases were concerned with the service of an 
order of detention under the Preventive Detention Act or under the Rules on 
a person who was in jail in one of two circumstances, namely—-(1) where he 


8 (1968) Petition No. 145 of 1963, decided 4 (1963) Criminal A No. 80 of 1983, 
on September 11, 1968 (Supreme Court). decided on October 11, 1963 (Supreme Court). 
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was in jail as an undertrial prisoner and the period for which he was in jail 
was indeterminate, or (2) where he was in jail ag a convicted person and the 
period of his sentence has still to run for some length of time. In those cases 
the service of the order of detention under the Preventive Detention Act or 
under the Rules in jail would not be legal for one of the necessary ingredients 
about which the authority had to be satisfied would be absent, namely, that it 
was necessary to detain the person concerned which could only be postulated of 
a person who was not already in prison. In the present cases, however, the 
appellants were not under detention either as undertrial prisoners for an in- 
determinate time or as convicted persons whose sentences were still to run for 
some length of time. They were detained under the Preventive Detention Act 
by an order of November 7, 1962, which had been reported to Government for 
approval and which order could only remain in force for twelve days under s. 
3 (3) of the Preventive Detention Act unless in the meantime it had been 
approved by the State Government. The State Government, however, decided 
. on November 10, 1962, to revoke the order of the Commissioner of Police under 
the Preventive Detention Act and to pass an order itself under the Rules. In 
those circumstances, the principle of the two cases referred to above would 
not, in our opinion, apply, for the detention of the appellants depended upon 
the approval of the State Government. The State Government, however, decid- 
ed to revoke the order of November 7, 1962, and instead decided to pass an 
order under the Rules on the same day, namely November 10, 1962. In these 
circumstances it would be, in our opinion, an empty formality to allow the 
appellants to go out of jail on the revocation of the order of November 7 and to 
serve them with the order dated November 10, 1962, as soon as they were out 
of jail. Where the detention is not of two kinds considered in the cases of 
Rameshwar Shaw and Makhan Singh Tarsitkka and is either under the Pre- 
ventive Detention Act or under the Rules, and its duration is dependent upon 
the will of the State Government, we cannot see any reason for holding that 
if the State Government decides to revoke an earlier order of detention it can- 
not pass a fresh order of detention the same day and serve it on the detenu in 
jail, for the two orders are really of the same nature and are directed towards 
the same purpose. Further the order of the Commissioner dated November 
7, 1962, was subject to the approval of the State Government without which 
it could only be in force for twelveedays. In these circumstances the order 
passed by the State Government on November 10 under the Rules when it had 
decided to revoke the order of November 7, 1962, would, in our opinion, be per- 
fectly valid so far as the time of the making of the order was concerned and its 
service in jail on the persons who were detained not as undertrials or as convict- 
ed persons but as detenus, could not be assailed on the ground on which the order 
of detention was assailed in the cases of Rameshwar Shaw and Makhan Singh 
Tarsikka. The principle of those two cases cannot, in our opinion, be applied 
to a case where a fresh order of detention is passed after the cancellation or 
revocation of an earlier order of detention. The contention, therefore, that the 
making of the order of detention on November 10, 1962, or its service in jail in 
these cases, makes the detention illegal, must be negatived. 


It is next urged that the detaining authority has failed to arrive at that 
kind of satisfaction which the Rules require: This contention is based on the 
words of the order dated November 10, 1962. Rule 30 inter alia lays down that 
the State Government, if it is satisfied with respect to any particular person 
that with a view to preventing him from acting in any manner prejudicial to 
the defence of India and civil defence, the public safety, the maintenance ‘of 
public order, India’s relations with foreign powers, the maintenance of peaceful 
conditions in any part of India, the efficient conduct of military operations or 
the maintenance of supplies and services essential to the life of the community, 
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it is necessary so to do, may make an order directing that the person be detained. 
Now the order of November 10, 1962, is in these terms :— 
“No. S.B. I/DOR. 1162-IV 
Home Department (Special) 
ORDER 

“Whereas the Government of Maharashtra is satisfied with respect to the person 
known as Shri Shamrao Vishnu Parulekar of Bombay that with a view to preventing 
him from acting in a manner prejudicial to the defence of India, the public safety and 
the maintenance of public order, it is necessary to make the following order: 

Now, therefore, in exercise of the powers conferred upon it by rule 30 of the Defence 
of India Rules, 1962, the Government of Maharashtra does hereby direct that the said 
Shri Shamrao Vishnu Parulekar be detained. 

By order and in the name of 
A the Governor of Maharashtra 


Dated at - Government of Maharashtra, 
Sachivalaya, Bombay, Sd/- Deputy Secretary to 
this 10th day of November, 1962. (Home Department)” 


The contention of the appellants is that the first part of the order does not 
say that it is necessary to detain the appellants. The words used in the first 
part of the order are ‘‘it is necessary to make the following order” and then 
follows the second part which says that the Government directs that the said 
person be detained. We are of opinion that when the first part says “it is 
necessary to make the following order,” it in effect says that ‘‘it is necessary 
so to do” which is what r. 30 of the Rules requires. Reading the order as 
a whole, in substance it does say that it is necessary to detain the person with 
a view to preventing him from acting in the manner prejudicial to the defence of 
India, ete. In r. 30 the words are ‘‘so to do’’ while in the order they are ‘‘to 
make the following order’’. The two expressions, in our opinion, mean the same 
thing and we cannot accept the argument that the satisfaction necessary under 
r. 30 of the Rules was not arrived at in these cases by the authority making the 
order. 

Then it is urged that as the State Government is equivalent to the Governor, 
it is the Governor who should be satisfied and not the Home Minister as is the 
case according to the affidavit filed on behalf of the State Government. The 
State Government in this connection relies on the Rules of Business, copy of 
* which has been made available to us. These rules have been framed by the 
Governor under art. 166 of the Constitution for the more convenient transac- 
tion of the business of Government and for the allocation among Ministers of 
the said business. In the affidavit on behalf of the State Government reliance 
is placed on item 2(b) of the First Schedule to the Rules of Business dealing 
with subjects allocated to the Home Department (Special), entry (7) which 
provides for preventive detention for reasons connected with the security 
of a State, the maintenance of public order or the maintenance of supplies and 
services essential to the community. During the hearing, our attention was 
drawn to item (1) of the First Schedule to the Rules of Business dealing with 
subjects allotted to General Administration Department, entry (44), which pro- 
vides for preventive detention for reasons connected with defence, foreign 
affairs or the security of India. It is obvious from the Rules of Business that 
preventive detention has been divided into two parts and allocated to two 
different departments. Whete preventive detention is for reasons connected 
with the security of State, the maintenance of publie order or the maintenance 
of supplies and services essential to the community, it can be dealt with by the 
Minister-in-charge of item 2(b) dealing with subjects allocated to the Home 
Department (Special) ; but where the preventive detention is for reasons con- 
nected with defence, foreign affairs or the security of India, it can be dealt 
with by the Minister-in-charge of item I relating to subjects allotted to the 
General Administration Department. The detention order in the present cases 
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states that it was made with a view to preventing the appellants from acting 
in a manner prejudicial to the defence of India, the public safety and. the main- 
tenance of public order. As the detention order mentions both the defence of 
India and the maintenance of publie order, such an order could only be made 
by a Minister who was in-charge both of item I relating to subjects allotted 
to the General Administration Department and of item 2(b) relating to subjects 
allotted to Home Department (Special). In the affidavit on behalf of the State 
the order was sought to be justified on the ground that it was made by the 
Home Minister in-charge of item 2(b) relating to subjects allocated to the 
Home Department (Special). We are of opinion that as the detention order 
was for reasons connected with the defence of India also, it could not be dealt 
with under item 2(b), entry (7) only which item dealt with subjects allocated 
to the Home Department (Special) and had to be dealt by a Minister who was 
in-charge of both item 1 relating to subjects allotted to the General Administra- 
tion Department and item 2(b) relating to subjects allotted to Home Depart- 
ment (Special). In the original affidavit filed on behalf of the State it was 
however not clear whether the Minister who dealt with these orders was also 
in-charge of the subjects allotted to the General Administration Department but 
it was stated at the bar that the Minister who dealt with the matter and passed 
the order on the basis of which the appellants were detained was in-charge not 
only of item 2(b) relating to subjects allocated to the Home Department 
(Special) but was also in-charge of item 1 relating to subjects allotted to the 
General Administration Department. We, therefore, called upon the State 
Government to file an affidavit to that effect and an affidavit was filed on Decem- 
ber 21, 1963. That affidavit says that the order of November 10, 1962, was 
passed by the Chief Minister who was at the relevant time in-charge both of 
the General Administration Department as well as the Home Department 
(Special). We have already referred to the terms of the order of detention. 
That order refers to three reasons as the basis for the order, namely, (i) the 
defence of India (ii) the public safety, and (iii) the maintenance of public 
order. Now preventive detention connected with the defence of India could 
only be ordered under the Rules of Business by the Minister who was in-charge 
of the General Administration Department while preventive detention for rea- 
sons connected with the maintenance of public order could only be ordered by 
the Minister in-charge of subjects allocated to the Home Department (Special). 
The order, therefore, in the present case could only be made by a Minister who, 
was in-charge both of subjects allotted to the General Administration Depart- 
ment and subjects allotted to the Home Department (Special). In view of the 
affidavit now filed, it appears that the Chief Minister was in-charge of both 
the departments and in the circumstances he could pass the order under chal- 
lenge. The contention under this head must, therefore, fail. 

The next argument is that there is no order of allocation made by the 
Governor under art. 166 of the Constitution after the passing of the Defence of 
India Ordinance and the Rules framed thereunder and therefore the allocation 
of business by the Rules of Business which were enforced by an order of the 
Governor dated May 1, 1960, would not be of any effect in allocating the subject 
of preventive detention arising under the Defence of India Ordinance, Act and 
the Rules to the Minister and the Governor should have passed the order of 
detention himself. We are of opinion that there is no force in this contention, 
Allocation of Business under art. 166(3) of the Constitution is not made with 
reference to particular laws which may be.in force at the time the allocation is 
made; it is made with reference to the three Lists*of the Seventh Schedule to 
the Constitution, for the executive power of the Centre and the State together 
extends to matters with respect to which Parliament and the Legislature of a 
State may make laws. Therefore, when allocation of business is made it is 
made with reference to the three Lists in the Seventh Schedule and’ thus the 
allocation in the Rules of Business provides for all contingencies which may arise 
for the exercise of the executive power. Such allocation may be made even in 
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advance of legislation made by Parliament to be available whenever Parliament 
makes legislation conferring power on a State Government with respect to 
matters in List I of the Seventh Schedule. It was, therefore, in our opinion 
not necessary that there should have been an allocation made by the Governor 
under art. 166(3) of the power to detain under the Defence of India Ordinance, 
Act and Rules after they were passed; it will be enough if the allocation of the 
subject to which the Defence of India Ordinance, Act and Rules refer has been 
made with reference to the three Lists in the Seventh Schedule and if such 
allocation already exists, it may be taken advantage of if and when laws are 
passed. Preventive detention is provided for in List I, item 9, for reasons 
connected with defence, foreign affairs and the security of India, and in item 
3 of List III for reasons connected with the security of a State, the maintenance 
of public order, or the maintenance of supplies and services essential to the 
community. The allocation of business made under art. 166 is in pursuance of 
these entries in the three Lists in the Seventh Schedule and would be available 
to be used whenever any law relating to these entries is made and power is 
conferred on the State Government to act under that law. The contention of 
the appellants that fresh allocation should have been made under art. 166 (3) 
by the Governor after the passing of the Defence of India Ordinance, Act and 
Rules must, therefore, fail. 


Lastly reliance is placed:on ss. 40 and 44 of the Defence of India Act. Section 
40 gives power to the Central Government to delegate its power under the 
Act or the Rules to any officer or authority subordinate to the Central Govern- 
ment or to any State Government or any officer or authority subordinate to 
such Government or to any other authority, and the argument is that before 
the State Government can exercise the power conferred by r. 30, there has to 
be a delegation by the Central Government. This argument, in our opinion, 
is misconceived. It is true that s. 40 gives authority to the Central Government 
to delegate its powers under the Act or the Rules to the State Government and 
others. But no delegation under that section is required for the exercise of the 
power under r. 30 by the State Government, for r. 30 itself lays down that the 
power therein can be exercised by the Central Government or the State Govern- 
ment. No further delegation, therefore, was necessary in favour of the State 
Government in so far as the exercise of power under r. 30 is concerned. 


Next it is urged that the order of detention does not show that s. 44 was kept 
in mind when it was made. Section 44 lays down that 
“Any authority or person acting in pursuance of this Act shall interfere with the 
ordinary avocations of life and the enjoyment of property as little as may be consonant 
with the purpose of ensuring the public safety and interest and the defence of India 
and civil defence”, 
It is urged that an order of detention necessarily interferes completely with 
the ordinary avocation of life of the person detained and, therefore before such 
an order could be made, s. 44 should be borne in mind. Therefore the order of 
detention is to be made when it is the only way of carrying out the purposes 
of the Act, for s. 44 provides that there should be as little interference with 
the ordinary avocations of life as possible under the Act. The argument fur- 
ther is that r. 80 (J) provides as many as eight clauses which provide for the 
regulation of conduct of an individual and cl. (b) relating to detention, which 
amounts to complete interference with the avocation of life of the detenu could 
only be resorted to in view of s. 44 when it is shown that no other way of regulat- 
ing the conduct of the person detained as provided in the other clauses of r. 
30 (1) would meet the needs of the situation. So it is urged that unless the 
order shows on the face of it that the State Government thought that the deten- 
tion was the only mode in which the purposes of the Act and the Rules could 
be carried out, the order would be bad in view of s. 44 of the Act. We are 
of opinion that there is no force in this contention. It is true that s. 44 pro- 
vides that there should be as little interference with the ordinary avocations of 


460 THE BOMBAY LAW REPORTER. [ VOL. LXVI. 


life as possible when orders are. hade under the Act or the Rules; but that 
does not mean that a detention order must show on the face of it that the State 
Government had considered the various clauses of r. 30(1) and had come to 
the conclusion that the only way in which the purposes of the Act and the 
Rules could be carried out was by the use of cl. (b) of r. 30(1). In our 
opinion, when the order says that it is necessary to make an order of detention 
in order to restrain the prejudicial activities mentioned therein, it means that 
that was the only way which the State Government thought was necessary to adopt 
in order to meet the situation. It will then be for the detenu to show that the 
order had gone beyond the needs of the situation and was, therefore, contrary 
to s. 44. No such thing has been shown in the present cases and we are satisfied 
that the orders in question cannot be said to go beyond the needs of the situa- 
tion, even assuming that s. 44 is mandatory as urged on behalf of the appellants 

and not merely directory as urged on behalf of the State. 

The appeals, therefore, fail and are hereby dismissed. 
Appeals dismissed. 


Present: The Hon’ble Mr. P. B. Gajendragadkar, Chief Justice, Mr. Justice A. K. Sarkar, 
Mr. Jusitce K. N. Wanchoo, Mr. Justice K. C. Das Gupta and 
Mr. Justice N. Rajagopala Ayyangar. 


LALJI HARIDAS v. THE STATE OF MAHARASHTRA.* 
Criminal Procedure Code (Act V of 1898), Sec. 195(1)(b)—Indian Income-tax Act (XI 
of 1922), Sec. 37—Proceeding before Income-tax Officer under s. 37 of Act* XI of 
1922 whether proceeding in any Court within s. 195(1)(b), Criminal Procedure Code. 


The proceeding before an Income-tax Officer under s. 37 of the Indian Income-tax 
Act, 1922, is a proceeding in any Court within the meaning of s. 195(1)(b) of the 
Criminal Procedure Code, 1898. 

Jagannath Prasad v. State of Uttar Pradesh! and Punamchand Maneklal, In re} 
referred to. 


Te facts are stated at 64 Bombay Law Reporter p. 348. 


8. V. Gupte, Additional Solicitor-General of India, with J. B. Dadachanji, 
O. C. Mathur and Ravinder Narain, for the appellant. 

8. K. Kapur, with R. H. Dhebar, for respondent No. 1. 

S. T. Desai, with J. L. Nain and V. J. Merchant, for respondent No. 2. 


GAJENDRAGADKAR C.J. [Wanchoo and Rajagopala Ayyangar JJ. concurring; 
Sarkar and Das Gupta JJ., dissenting]. The short question of law which arises 
for our decision in the present appeal is whether the proceeding before an In- 
come-Tax Officer under s. 37 of the Indian Income-tax Act, 1922 (No. XI of 1922) 
(hereinafter called the Act) can be said to be a proceeding in any Court within 
the meaning of s. 195(/) (b) of the Code of Criminal Procedure. This question 
arises in this way. The appellant Lalji Haridas and respondent No. 2 Mulji 
Manilal Kamdar are businessmen and they carry on their business in Jamnagar 
and Bombay respectively. They have known each other for several years past 
in the course of their ordinary business activities. In the income-tax assessment 
proceedings of the appellant for the assessment years 1949-50 and 1950-51, res- 
pondent No. 2 gave evidence on oath before the Income-tax Officer, Ward A, 
Jamnagar, on December 4, 1958. In his evidence he denied that he had a son 
named Nihal Chand and that he had done any business in the name of M/s 
Nihal Chand and Co. at Jamnagar. According to the appellant, the said state- 
ments were false to the knowledge of respondent No. 2 and were made by 


*Decided, February 7, 1964. Criminal 1 [1983] 2 8.C.R. 850. 
Appeal No. 141 of 1962. 2 (1914) LL.R. 38 Bom. 642, F.B., 8.0. 16 
Bom. L.R. 446. 
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him to mislead the Income-tax Officer and to avoid the incidence of income-tax . 
on himself. As a result of the said false statements, the appellant was heavily 
taxed. 

On November 24, 1959, the appellant filed a criminal complaint against res- 
pondent No. 2 under s. 193 of the Indian Penal Code (No. 452/8 of 1959) in 
the Court of the Presidency Magistrate, 19th Court, Esplanade, Bombay. At the 
hearing of the said complaint, respondent No. 2 raised a preliminary objection 
that the learned Magistrate could not take cognizance of the said complaint, 
because the proceedings in which he was alleged to have made a false statement 
on oath were proceedings before a Court within the meaning of s. 195(1) (0), 
Criminal Procedure Code, and since no complaint in writing had been made 
by the Court of the Income-tax Officer before which the said proceedings were 
conducted, the provisions of s. 195(/)(b) created a bar against the competence 
of the appellant’s complaint. The learned Presidency Magistrate held that the 
Income-tax Officer was not a Court within the meaning of s. 195(7) (b), Crimi- 
nal Procedure Code, and so, he rejected the preliminary objection raised by 
respondent No, 2. 

Against the said decision of the Presidency Magistrate, respondent No. 2 pre- 
ferred a Criminal Revision Application (No. 1142 of 1960) before the Bombay 
High Court. The State of Maharashtra was impleaded as respondent No. 1 to 
the said Revision Application. A Division Bench of the said High Court re- 
versed the conclusion of the Presidency Magistrate and held that the Income-tax 
Officer was a Court within the meaning of s. 195(/)(b), Criminal Procedure 
Codey and so, it upheld the preliminary objection raised by respondent No. 2. 
In the result, the complaint filed by the appellant was ordered to be dismissed. 
The appellant then applied for and obtained a certificate from the Bombay 
High Court under art. 134(/)(c) of the Constitution and it is with the said 
certificate that he has brought the present appeal before us. That is how the 
narrow question which arises for our decision in the present appeal is whether 
the proceedings before an Income-tax Officer are proceedings in any Court under 
s. 195(1) (b), Criminal Procedure Code. The question thus raised is undoubtedly 
a short one, but its decision is not easy, because the arguments urged in support 
of the two respective constructions are fairly balanced and the task of preferring 
one construction to the other presents some difficulty. 

The proceedings before the Income-tax Officer during which, according to the. 
appellant, respondent No. 2 made a false statement on oath, were held by the 
Income-tax Officer under s. 37 of the Act. Section 37(/) deals with the powers 
of Income-tax authorities and provides, inter alia, that the Income-tax Officer 
shall, for the purposes of the Act, have the same powers as are vested in a 
Court under the Code of Civil Procedure , 1908 (No. V of 1908), when trying 
a suit in respect of the matters specified by cls. (a) to (d). Section 387(2) con- 
fers upon the Income-tax Officer certain additional powers which can be exer- 
cised subject to any rules made in that behalf, provided the said Officer is specially 
authorised by the Commissioner in that behalf, and in exercising these powers, 
the provisions of the Code of Criminal Procedure, 1898, relating to searches 

~apply. Section 37(3) deals with the question of impounding and retaining any 
books of account or other documents. That takes us to s. 37(4) which is rele- 
vant for our purpose; this section provides that any proceeding before any 
authority referred to in this section shall be deemed to be a judicial proceeding 
within the meaning of ss. 193 and 228, and for the purposes of s. 196 of the 
Indian Penal Code. It is thus clear that while the Income-tax Officer exercises 
his powers under s. 37 (1), (2) and (3) the proceedings held by him are judicial 
proceedings for the purposes of the three sections of the Indian Penal Code 
mentioned in sub-s. (4). Therefore, for the question as to whether the false 
statement alleged to have been made by respondent No. 2 was made by him at 
any stage of a judicial proceeding within the meaning of s. 193, Indian Penal 
Code, must be answered in the affirmative. That is the plain effect of s. 37(4) 

of the Act. i 
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Section 193 of the Indian Penal Code with which we are directly concerned 
in the present appeal provides for punishment for intentionally giving false 
evidence. It consists of two parts; the first part deals, inter alta, with false 
evidence intentionally given in any stage of a judicial proceeding, and prescribes 
that the person found guilty of having given such false evidence in a judicial 
proceeding shall be punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable to fine; the second 
part deals with cases where false evidence has been intentionally given in any 
other case, and it prescribes the maximum sentence of three years as well as fine. 
In other words, if the false evidence has been intentionally given in any judi- 
cial proceeding, the sentence awardable is higher than that where false evidence 
is intentionally given in proceedings which are not judicial. There are three 
explanations to s. 193. Explanation 1 provides that a trial before a Court- 
martial is a judicial proceeding; expln. 2 lays down that an investigation direct- 
ed by law preliminary to a proceeding before a Court of Justice, is a stage, of a 
judicial proceeding, though that investigation may not take place before a Court 
of Justice; this explanation takes in, for instance, committal proceedings. Under 
expln, 3, an investigation directed by a Court of Justice, according to law, 
and conducted under the authority of a Court of Justice, is a stage of a Judicial 
proceeding, though that investigation may not take place before a Court of Jus- 
tice. This explanation covers enquiries before officers deputed by Courts of 
Justice to ascertain, for instance, on the spot the boundaries of land. It would 
thus be seen that having provided for a higher sentence in regard to the offence 
of giving false evidence in any stage of a judicial proceeding, the three explana- 
tions of s. 193 include within the expression ‘‘judicial proceeding’’ certain 
proceedings which on a strict construction of the said expression may not have 
been included under it. For the purpose of the present appeal, however, the 
only point to notice at this stage is that s. 37(4) of the Act makes a proceeding 
before an Income-tax Officer, held under the said section a judicial proceeding 
for the purposes of s. 193, Indian Penal Code, and that means that if an offence 
of giving false evidence is proved to have been committed by a person in a pro- 
ceeding before the Income-tax Officer, he would be liable for the higher sentence 
awardable under the first part of s. 193. . 


That takes us to s. 195 of the Code of Criminal Procedure. It is well-known 
that s. 195 provides for an exception to the ordinary rule that any person can 
make a complaint in respect of the commission of an offence triable under the 
Criminal Procedure Code. Section 4(h) of this Code defines a ‘‘complaint’’ as 
meaning the allegation made orally or in writing to a Magistrate, with a view to 
his taking action under the Code, that some person, whether known or unknown, 
has committed an offence, but does not include the report of a police officer. This 
definition shows that any person can make a complaint in respect of the com- 
mission of an offence. Section 190 requires that the Magistrate to whom a 
complaint has been made should take cognizance of the said complaint, subject to 
the provisions of the said section. Thus, the general rule is that any person 
can make a complaint, and s. 195 provides for an exception. Section 195(1) (b) 
with which we are concerned, provides that no Court shall take cognizance of 
any offence punishable under the sections therem mentioned, when such offence 
is alleged to have been committed in, or in relation to, any proceeding in any 
Court, except on the complaint in writing of such Court or of some. other Court 
to which such Court is subordinate; amongst the sections mentioned are ss. 193 
and 228, Indian Penal Code. The effect of this provision is that if an offence is 
alleged to have been committed either under s. 193 or s. 228, Indian Penal Code, 
and it appears that the said offence was committed in relation to any proceeding 
in any Court, it is only if the said Court, or the Court to which it is subordinate, 
makes a complaint in that behalf that cognizance will be taken of the said 
complaint. A person cannot make a complaint in respect of the alleged com- 
mission of any of the offences specified in s. 195(/)(b) ; that is its plain effect. 
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Section 195(2) which was added in 1923 when the earlier s. 195 was substan- 
tially amended, provides that in els. (b) and (c) of sub-s. (J) the term ‘‘Court”’ 
includes a Civil, Revenue or Criminal Court, but it does not include a Registrar 
or Sub-Registrar under the Indian Registration Act, 1877. It is necessary to 
deal with the effect of this provision, because, as will presently appear, we do 
not propose to base our decision on the ground that the Income-tax Officer is a 
Revenue Court under this sub-section. The only point of interest to which we 
may incidentally refer is that this sub-section gives an inclusive, though not an 
exhaustive, definition and takes within its purview not only Civil and Criminal 
Courts, but also Revenue Courts, while excluding a Registrar or Sub-Registrar 
under the Indian Registration Act. 


In dealing with the question which has been raised in the present appeal what 
we are required to determine is whether a proceeding before an Income-tax Officer 
which by virtue of the operation of s. 37(4) of the Act, must be held to be a 
judicial proceeding under s. 193, Indian, Penal Code, is a proceeding in any 
Court under s. 195, Criminal Procedure Code. Section 193 makes a distinction 
between offences committed in any judicial proceeding and those committed in 
proceedings other than judicial proceeding, whereas s. 195(J)(b), Criminal 
Procedure Code, does not refer to judicial proceedings as such, but mentions 
proceedings in any Court. That is why the controversy between the parties in 
the present appeal lies within a very narrow compass. Can it be said that the 
proceeding which is a judicial proceeding under s. 193, Indian Penal Code, 
must be held to be a proceeding in any Court under s. 195(/)(b), Criminal 
Procedure Code? It is on this aspect of the dispute that the arguments on both 
sides are fairly balanced. 


In dealing with this question, it is unnecessary to consider what would have 
been the position of the Income-tax Officer acting under s. 37(/), (2) and (3), 
and what would have been: the character of the proceedings taken before him if 
sub-s. (4) had not been enacted. In Jagannath Prasad v. State of Uttar Pradesh! 
it has been held by this Court that the Sales-tax Officer functioning under the 
U.P. Sales Tax Act, 1948 (No. 15 of 1948) was not a Court within the meaning 
of s. 195, Criminal Procedure Code, and so, it was not necessary for him to make 
a complaint for the prosecution of any person against whom it was alleged that 
he had committed an offence under s. 471, Indian Penal Code. This decision 
would tend to indicate that in the absence of s. 37(4) it would have been neces- 
sary to hold that the Income-tax Officer acting under s. 37(1), (2) and (3), 
would not be a Court under s. 195, Criminal Procedure Code, and in that sense 
the provisions of s. 195 could not have been attracted. This position is not dis- 
puted by Mr: Desai who appears for respondent No. 2. 


He, however, contends that the provisions of s. 37(4) which have been inserted 
in the Act in 1956 make all the difference, and according to him, this sub-section 
was added in order to make s. 195(/)(b), Criminal Procedure Code, applicable 
to the proceedings before the Income-tax Officer. On the other hand, the Addi- 
tional Solicitor-General has strenuously argued that the purpose which the Legis- 
lature had in mind in inserting sub-s. (4) in s. 37 was merely to make the pro- 
ceedings before the Income-tax Officer judicial proceedings within the meaning 
of s. 198, Indian Penal Code, and not to make s. 195 (1) (b), Criminal Procedure 
Code, applicable to them. If the intention of the Legislature had been to take 
the proceedings before the Income-taxy Officer within the mischief of the said 
section of the Criminal Procedure Code, the Legislature would have expressly said 
so in terms. The omission to refer to the relevant provision of the Criminal 
Procedure Code in s. 37(4) is not accidental, but deliberate, and so, though the 
proceeding before the Income-tax Officer may be and has to be regarded as a 
judicial proceeding unden s. 193, Indian Penal Code, it cannot be said to be a 
proceeding before a Court, because the Income-tax Officer is not a Court. 


1 [1968] 2 8.C.R. 850. 
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In support of his argument, the Additional Solicitor General has referred us 
to several statutes where the legislative intention to extend the provisions of - 
s. 195, Criminal Procedure Code, to specific proceedings has been carried out by 
making an express provision in that behalf. Section 23 of the Workmen’s Com- 
pensation Act, 1923 (No. VIIL of 1923) provides that the Commissioner shall 
have all the powers of a Civil Court for the purposes therein indicated, and by 
an amendment made in 19299% it further lays down that the Commissioner shall 
be deemed to be a Civil Court for all the purposes of s. 195 and Chapter 35 of the 
Code of Criminal Procedure. The argument is that where the Legislature want- 
ed to extend the provisions of s. 195, Criminal Procedure Code to the proceedings 
before the Commissioner held under the Workmen’s Compensation Act, it thought 
it necessary to make a specific and express provision in that behalf. A similar 
provision is contained in s. 18 of the Payment of Wages Act, 1936 (Ng. IV of 
1936). In the Industrial Disputes Act, 1947 (No. XIV of 1947), the position is 
similar to that in the case of Workmen’s Compensation Act; s. 11(4) con- 
ferg on the authorities therein specified powers as are vested in a Civil Court in 
respect of the matter mentioned therein. In 1950, sub-s. (8) was added to s. 11 
by which it was provided that every Labour Court, Tribunal or National Tribunal 
shall be deemed to be Civil Court for the purposes of ss. 480 and 482 of the Code 
of Criminal Procedure. This scheme also shows, says the Additional Solicitor- 
General, that where the Legislature wants to make any Tribunal or Authority a 
Court, it uses express and appropriate language in that behalf. Section 45 of 
the Administration of Evacuee Property Act, 1950 (No. XX XT of 1950) likewise 
confers powers of a Civil Court on the Custodian and expressly adds that the 
proceedings before him shall be deemed to be judicial proceedings within the 
meaning of ss. 193 and 228 of the Indian Penal Code, and the Custodian shall 
be deemed to be a Court within the meaning of ss. 480 and 482 of the Code of 
Criminal Procedure, The same provision is made by s. 17 of the Evacuee Interest 
(Separation) Act, 1951 (Act LXIV of 1951), as well as by s. 26 of the Displaced 
Persons (Compensation and Rehabilitation) Act, 1954 (No. XLIV of 1954). 


On the other hand, s. 51 of the Administrator General’s Act, 1913 (No. III 
of 1913) provides that whoever, during examination authorised by this <Act, 
makes a false statement on oath, knowingly, shall be deemed to have inten- 
tionally given false evidence in a stage of a judicial proceeding. The argument 
is that in this case, the Legislature wanted to equate the proceedings under this 
Act with judicial proceedings under s. 193,:Indian Penal Code, and did not 
intend to make s. 195, Criminal Procedure Code, applicable to them, because it 
does not make the authority under this Act a Court, or does not, in terms, extend 
the provisions of the said section to the proceedings held before such an autho- 
rity. The same comment has been made on the provisions of s. 171A (4) of the 
Sea Customs Act, 1878 (No. VIII of 1878). Thus presented, the argument is 
no doubt attractive and cannot be rejected as without any substance. 


The expression ‘‘judicial proceeding’’ is not defined in the Indian Penal Code, 
but we have the definition of the said expression under s. 4(m) of the Criminal 
Procedure Code. Section 4(m) provides that ‘‘judicial proceeding” includes 
any proceeding in the course of which evidence is or may be legally taken on 
oath. The expression ‘‘Court’’ is not defined either by the Criminal Procedure 
Code or the Indian Penal Code, though ‘Court of Justice’ is defined by s. 20 of 
the latter Code as denoting a Judge who is empowered by law to act judicially 
alone, or a body of Judges which is empowered by law to act judicially as a body, 
when such Judge or body of Judges is acting judicially. Section 3 of the Evi- 
dence Act defines a ‘‘Court’’ as including all Judges and Magistrates and all 
persons except the Arbitrators legally authorised to take evidence. Prima facie, 
there is some force in the contention that it would not be reasonable to predicate 
about every judicial proceeding that it is a proceeding before a Court, and so, 
it is open to the appellant to urge that though the proceeding before an Income- 
tax Officer may be a judicial proceeding under s. 193, Indian Penal Code, it 
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would not follow that the said judicial proceeding is a proceeding in a Court as 
required by s. 195(7) (b), Criminal Procedure Code. 

It is somewhat remarkable that though s. 193, Indian Penal Code, refers to a 
Judicial proceeding, s. 195, Criminal Procedure Code refers to a proceeding in 
any Court; it does not say a judicial proceeding in any Court. Mr. Desai cou- 
tends that reading s. 193, Indian Penal Code and s. 195(7)(b), Criminal Proce- 
dure Code, together, it would not be unreasonable to hold that proceedings which 
are judicial under the former, should be taken to be proceedings in any Court 
under the latter. The whole basis of providing for a higher sentence in regard 
to offences committed at any stage of a judicial proceeding appears to be that 
the Legislature took the view that the said offences were more serious in charac- 
ter, and so, it distinguished the said offences from similar offences committed 
at any stage of other proceeding. The argument is that while providing for a 
higher sentence in respect of this more serious class of offences committed at any 
stage of judicial proceedings, the Legislature intended that there should be a 
safeguard in respect of complaints as regards the said offences and that safe- 
guard is provided by s. 195(J)(b), Criminal Procedure Code. In other words, 
an offence which is treated as more serious by the first paragraph of s. 193, 
Indian Penal Code, because it is an offence committed during the course of a 
judicial proceeding, should be held to be an offence committed in any proceed- 
ing in any Court for the purpose of s. 195(J)(b), Criminal Procedure Code. 
On this argument, it is not necessary to consider whether the- Income-tax Officer 
is a Court or not, for, in substance, the contention is that as soon as s. 87(4) of 
the Act, was enacted, the proceedings before an Income-tax Officer became judi- 
cial proceedings for the purpose of s. 193, Indian Penal Code, and since they are 
classed under the first paragraph of the said section, they attract the protection 
of s. 195(7) (b), Criminal Procedure Code. In our opinion, there is considerable 
force in this argument, and, on the whole, we are inclined to prefer the construc- 
tion suggested by Mr. Desai to that pressed before us by the learned Additional 
Solicitor-General. 

It is true, the Additional Solicitor-General has mainly relied upon the rele- 
vant provisions of several statutes in support of his construction and in so far 
as it appears that certain provisions in some of the said statutes in terms extend 
the application of s. 195, Criminal Procedure Code to the proceed'ngs to whien 
they relate, the argument does receive support, but we hesitate to hold that the 
omission to refer to s. 195(1)(b), Criminal Procedure Code, in s. 87(4) of the 
Act necessarily means that the intention of the Legislature in enacting s. 37(4) 
‘was merely and solely to provide for a higher sentence in regard to the offence 
under s. 193, Indian Penal Code, if it was committed in proceedings before the 
Income-tax Officer. It is plain that if the argument of the Additional Solicitor- 
General is accepted, the result would be that a complaint like the present can be 
made by any person and if the offence alleged is proved, the accused would be 
liable to receive higher penalty awardable under the first paragraph of s. 193, 
Indian Penal Code, without the safeguard correspondingly provided by s. 195 
(1) (6), Criminal Procedure Code. Could it have been the intention of the 
Legislature in making the offence committed during the course of a proceeding 
before an Income-tax Officer more serious without affording a corresponding 
safeguard in respect of the complaints which can be made in that behalf? We 
are inclined to hold that the answer to this question must be in the negative. 
This is why after careful consideration, we have come to the conclusion that the 
view taken by the Bombay High Court should be upheld thongh for different 
reasons, Section 37(4) of the Act makes the proceedings before the Income-tax 
Officer judicial proceedings under s. 193, Indian Penal Code, and these judicial 
proceedings must be treated as proceedings in any Court for the purpose of s, 
195(7) (b), Criminal Procedure Code. That, we think, would really carry out 
the intention of the Legislature in enacting s. 87(4) of the Act. 

In this connection, there is another consideration which has weighed in our 
minds. We have already noticed that s. 37(4) makes the proceedings before 
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the Income-tax Officer judicial proceeding within the meaning of s. 228, Indian 
. Penal Code. When we turn to the latter section, we notice that the said section 
deals with the offence of intentionally causing insult or interruption to a public 
servant sitting in judicial proceeding. It is obvious that the offence with which 
8. 228 deals is an offence committed against a public servant sitting in a judicial 
proceeding. This section is one of the sections mentioned in s. 195(J)(b), 
Criminal Procedure Code, and so, any complaint in respect of the offence alleg- 
ed to have been committed under s. 228, Indian Penal Code, has to be made by 
the Court in question. There can be little doubt that if a person offers an insult 
to a public servant sitting in a judicial proceeding, or causes interruption to him 
while he is so sitting at any stage of the judicial proceeding, the complaint has 
to proceed from the public servant himself; that is the effect of s. 195(J) (6), 
Criminal Procedure Code. Before s. 37(4) of the Act was enacted, an insult 
given to an Income-tax Officer or interruption caused to his proceedings whilst 
he was conducting his proceedings, would not have amounted to an offence under 
s. 228, Indian Penal Code. Section 87(4) makes a proceeding before the Income- 
tax Officer a proceeding under s. 228, Indian Penal Code, and thus, an interrup- 
tion in his proceedings, or an insult given to him, has now become punishable 
under the said section. Could it have been intended by the Legislature in en- 
acting s. 37(4) that whereas an insult offered to a public servant acting judi- 
cially, or interruption caused in his proceedings would normally be cognizable 
only on the complaint of the public servant himself, the same offence, if commit- 
ted in respect of the proceedings before an Income-tax Officer, should be cogni- 
zable at the complaint of a private party? The anomaly which would result if 
the construction suggested by the Additional Solicitor-General is accepted, is, 
jn our opinion, so glaring that the alternative contention urged by Mr. Desai 
and upheld by the Bombay High Court which avoids the said anomaly appears 
to be more reasonable and more consistent with the true intention of the Legis- 
lature. That is why we are not prepared to accept the appellant’s argument 
that the Bombay High Court was in error in dismissing his complaint on the 
ground that the condition precedent prescribed by s. 195(1)(b), Criminal Pro- 
cedure Code, had not been complied with as no complaint had been filed by the 
Income-tax Officer. 

It appears that in Punamchand Maneklal, In re? the Full Bench of the Bom- 
bay High Court had taken the view that an Income-tax Collector is a Revenue 
Court within the meaning of that term as used in cls (b) and (c) of s. 195, 
Criminal Procedure Code, 1898. Scott, C.J., who spoke for the Full Bench, 
observed that it could not be contended that the Income-tax Collector was a Civil 
or Criminal Court, and so, he addressed himself to the narrow question as to 
whether he was a Revenue Court. Dealing with the question on that footing, 
he examined the functions of the Income-tax Collector under Act II of 1886, 
and held that he was a Revenue Court. He rejected the contention that he could 
be treated as a Registrar or sub-Registrar under the Registration Act, and so, 
he found no difficulty in coming to the conclusion that he was a Revenue Court. 
The Bombay High Court in the present case has substantially based itself on 
this decision in reversing the conclusion of the Presidency Magistrate and direct- 
ing that the complaint filed by the appellant should be dismissed. It is unneces- 
sary to consider whether the view taken by the Full Bench in Punamchand 
Maneklal is right, because the relevant provisions of the Income-tax Act have 
been subsequently modified in 1922 and different considerations have now as- 
sumed importance. It is no longer possible to hold that the Income-tax Officer 
is a Revenue Court, and, indeed, that has not been the contention raised before 
us by Mr. Desai. 

In the result, the appeal fails and is dismissed. 
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Das Gurra J. Is an Income-tax Officer under the Indian Income-tax Act, 
1922, a Court within the meaning of cl. (b) in sub-s. (7) of s. 195 of the Code 
of Criminal Procedure? That is the short but difficult question that arises in 
this appeal against a decision of the High Court of Judicature at Bombay. On 
November 24, 1949, the appellant filed a complaint in the Court of the Presidency 
Magistrate, Bombay, alleging that when the respondent Mulji Manilal Kamdar 
was examined on commission by the Income-tax Officer, Jamnagar Circle, Jam- 
nagar, he gave answers which were false to his knowledge. He prayed for the 
- issue of process against the said Mulji Manilal Kamdar, so that he might be 
dealt with according to law. An objection was raised by the accused that in 
the absence of a complaint by the Income-tax Officer before whom the false 
statement was alleged to have been made the Magistrate was debarred from 
taking cognizance of the ease. This contention was based on a submission that 
the Income-tax Officer was a Court within the meaning of s. 195(/)(b). This 
objection was rejected by the Presidency Magistrate. The High Court of 
Bombay was moved against the Presidency Magistrate’s order. But consider- 
ing itself bound by a Full Bench decision of the Court in Punamchand Maneklal 
In re’ and the later decision in State v, Nemchand Pashvir? the High Court held 
that an Income-tax Officer when holding proceedings under s. 23 of the Income-tax 
Act, 1922, is a Revenue Court within the meaning of cl. (b) in sub-s. (Z) of 
s. 195 of the Code of Criminal Procedure. The correctness of the High Court’s 
view is challenged before us by the complainant on the strength of a certificate 
granted by the High Court under art. 184(1)(c) of the Constitution. 

Section 195 (7)(b) is one of the group of sections in the Code of Criminal 
Procedure which have laid down exceptions to the general rule of criminal law 
that criminal proceedings can be instituted in a Court by any person. To this 
rule s. 195 along with ss. 196, 196A, 197, 197A, 198, 198A, and 199 provide ex- 
ceptions. Section 195 mentions in its first sub-section a number of offences of 
which no Court shall take cognizance except on the complaint in writing of the 
persons as indicated. Three classes of offences are dealt with in three els. (a), 
(b) and (c) of this sub-section. Section 195(/) (a) deals with offences punish- 
able under ss. 172 to 188 of the Indian Penal Code and provides that no Court 
shall take cognizance of any of these except on the complaint in writing ‘‘of 
the public servant. concerned or of some other public servant to whom he is sub- 
ordinate.’’ Section 195 (Z) (b) deals with offences punishable under ss. 193, 
194, 195, 196, 199, 200, 205, 206, 207, 208, 209, 210, 211 and 228 and provides 
that when any such offence is alleged to have been committed in or in relation 
to any proceeding in any Court, no Court shall take cognizance of it except on 
the complaint in writing of such Court or some other Court to which such Court 
‘is subordinate. Section 195(7)(c) deals with offences punishable under ss, 463, 
471, 475, and 476 and provides that when any. such offence is alleged to have 
been committed by a party to any proceeding in any Court in respect of any 
document produced or given in evidence in such proceeding, no Court shall take 
-cognizance of the same except on the complaint in writing of such Court, or 
some other Court to which such Court is subordinate. 

The second sub-section of s. 195 runs thus :— 

“In clauses (b) and (c) of sub-section (1), the term ‘court’ includes a Civil, Revenue 
or Criminal Court, but does not include a Registrar, or Sub-Registrar, under the Indian 
Registration Act, 1 

In this appeal we are concerned directly with cl. (b) of s. 195(1). The 
appellant’s complaint before the Magistrate alleged the commission of an offence 
under s. 193 of the Indian Penal Code in the course of the examination on oath 
by the Income-tax Officer, Ward A, Jamnagar Circle, Jamnagar. The examina- 
tion itself took place in relation to assessment proceedings against the com- 
plainant for the years 1949-50 and 1950-51. If the Income-tax Officer is a 
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Court it necessarily follows that the Magistrate was not entitled to take cogni- 
zance of this offence except on the complaint of the Income-tax Officer. That 
is how the question whether the Income-tax Officer is a Court or not falls to be 
considered. 

Section 5 of the Income-tax Act, 1922, mentions six classes of Income-tax 
Authorities for the purposes of the Act. The primary function of an Income- 
tax Officer is the assessment of income that is chargeable to tax under s. 3 of 
the Act, and the determination of the tax payable on it. He has to perform 
other functions under the Act that are subsidiary and ancillary to this main 
function. Under s. 5(7) the Income-tax Officers are subordinate to the Director 
of Inspection, the Commissioner of Income-tax and the Inspecting Assistant 
Commissioner of Income-tax within whose jurisdiction they perform their func- 
tions. Under s. 5(8) they have to observe and follow the orders, instructions 
and directions of the Central Board of Revenue. Chapter III of the Act in its 
several sections states what heads of income, profits and gains shall be charge- 
able to income-tax and indicates the duties which the Income-tax Officer has to 
perform for the purpose of his main function of assessing the chargeable in- 
come. For instance, deduction under s. 7(2)(#)(a@) in respect of conveyance 
owned by the assessee or used by him for the purpose of his employment ‘‘shall 
be such sum as the Income-tax Officer may estimate...’’ The allowances per- 
missible under s. 10(2)(J) ‘‘shall be such sum as the Income-tax Officer may 
determine’’; the allowances under s. 10(2) (tx) also shall be such sum in respect 
of loans made in the ordinary course of business as the Income-tax Officer may 
estimate to be irrecoverable. Again, the allowances mentioned in cl. <a) and 
cl. (b) of s. 10(4) (a) cannot be made ‘‘if in the opinion of the Income-tax 
Officer any such allowance is excessive or unreasonable.’’ The proviso to 
s. 10(5) requires the Income-tax Officer to satisfy himself in the cases dealt 
with there whether the main purpose of the transfer of assets was the reduction 
of liability to income-tax and provides that where he is so satisfied the actual 
cost of the assets shall be such amount as the Income-tax Officer may determine. 
Other sections showing the different matters in which the Income-tax Officer 
has to be satisfied or to form an opinion for the purpose of assessment are 
ss. 12(a), 18 and 17. Chapter IV of the Act which lays down the procedure 
to be followed in making the assessment, imposes inter alia the duty of calling 
for returns of income (s. 22); of making assessment of the income and to de- 
termine the sum payable by the assessee (s. 23); the power to assess companies 
to super-tax (s. 23A); the power to make provisional assessment in advance of 
regular assessment (s. 23B). It is obvious, however, that for carrying out these 
several functions properly it is necessary for the Income-tax Officer to examine 
documents and persons. Powers for this purpose are conferred on the Income- 
tax Officer (and certain other Income-tax Authorities) in s. 37 of the Act. The 
first sub-section of s. 37 runs thus :— 

“The Income-tax Officer, Appellate Assistant Commissioner, Commissioner and Ap- 
pellate Tribunal shall, for the purposes of this Act, have the same powers as are vested 
in a court under the Code of Civil Procedure, 1908 (V of 1908) when trying a suit in res- 
pect of the following matters, namely:— 

(a) discovery and inspection; 

(b) enforcing the attendance of any person, including any officer of a banking com- 
pany, and examining him on oath; 

(c) compelling the production of books of account and other documents; and 

(d) issuing summons.” 

The second sub-section empowers any Income-tax Officer specially authorised 
by the Commissioner to enter and search any building and seize books of account 
and other documents. Under the third sub-section the Income-tax Officer may 
impound or retain the books of account and other documents after following 
certain procedure. The fourth sub-section of this section which does not confer 
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any powers but has been relied on strongly by the respondent will be dealt with 
in full detail later in this judgment. 

From the brief summary of the Income-tax Officer’s functions given above it 
is clear that he is a part and parcel of the executive organ of the State. The 
fact that for carrying out some of these executive functions he will have the 
powers as are vested in a Court under the Code of Civil Procedure has not the 
effect of converting him into a limb of the judicial organ. It has been held 
that he is a quasi-judicial authority. That is not sufficient however to make 
him a Court. Before we can call him a Court, he must be shown to be a part 
of the judicial organ of the State. Leaving out for later consideration the 
effect of s. 37(4) it is clear that an Income-tax Officer is not a Court. 


We have not thought it necessary to refer to the numerous decisions of the 
High Courts in India, of this Court or of the Privy Council in which the ques- 
tion of what ig a Court has been considered. We have considered this un- 
necessary in view especially of the fact that most of these were noticed in a 
recent decision of this Court in Jagannath Prasad v. State of Uttar Pradesh® 
where the question whether a Sales Tax Officer was a Court or not within the 
meaning of s. 195(2) of the Criminal Procedure Code was considered. This 
Court held that the Sales Tax Officer is not a Court within the meaning of that 
section, All the reasons set out in this judgment which Kapur J. delivered 
for the Court are applicable to the case of the Income-tax Officer, and if the 
reasoning in that case is taken to be correct, as it must be, the Income-tax 
Officer also must be held to be not a Court—unless any different conclusion is 
justified from the provisions of s. 37(4) of the Act. 


It will not be out of place to mention here what the Constitution Bench of 
this Court said in Jaswant Sugar Mills v. Lakshmi Chand‘ as regards the nature 
of the functions of Income-tax Officers. The question for the Court’s decision 
in that case was whether a Conciliation Officer under cl. 29 of the Govern. 
ment Order under ss. 3 and 8 of the U.P. Industrial Disputes Act was a 
‘‘Tribunal’’ within the meaning of art. 136 of the Constitution and the Court 
held that it was not such a tribunal. As illustrations of other authorities whose 
primary function is administrative even though they have the duty to act judi- 

cially, Shah, J. speaking for the Court said (p. 685) : 

“The duty to act judicially imposed upon an authority by statute does not necessarily 
clothe the authority with the judicial power of the State. Even administrative or exe~ 
cutive authorities are often by virtue of their constitution, required to act judicially in 
dealing with questions affecting the rights of citizens. Boards of Revenue, Customs Autho~ 
rities, Motor Vehicles Authorities, Income-tax and Sales Tax Officers are illustrations 
prima facie of such administrative authorities, who though under a duty to act judicially, 
either by the express provisions of the statutes constituting them or by the rules framed 
thereunder or by the implication either of the statutes or the powers conferred upon 
them are still not delegates of the judicial power of the State. Their primary function 
is administrative and not judicial.” 

It is true that the question whether an Income-tax Officer was a Court or a 
tribunal was not directly for decision in Jaswant Sugar Mills’ case. It is clear, 
however, that as a part of the reasoning which the Court applied for coming 
to the*conclusion that the Conciliation Officer is not a Tribunal this Court was 
of opinion that an Income-tax Officer is also not a ‘‘Tribunal’’, Obviously, if 
it is not even a Tribunal it cannot be a Court. 


It is not seriously disputed by Mr. Desai, who appeared before us for the 
respondent, that looking at the functions of an Income-tax Officer it is not 
possible to say that the Income-tax Officer is a Court specially after this Court’s 
decision in Jagannath Prasad’s case mentioned above. His main contention is 
that even though the Income-tax Officer was not originally a Court within the 
meaning of s. 195 of the Code of Criminal Procedure, the deeming provision in 
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s. 87(4) has made him a Court. Section 87(4) runs thus :— 

“Any proceeding before any authority referred to in this section shall be deemed to 

be a judicial proceeding within the meaning of sections 193 and 228, and for the purposes 
of s. 196 of the Indian Penal Code (XLV of 1880).” 
The authorities mentioned in the section are the Income-tax Officer, the Ap- 
pellate Assistant Commissioner, Commissioner and the Appellate Tribunal. The 
direct effect of sub-s. (4) of s. 87, therefore, is that proceedings before an In- 
come-tax Officer ‘‘shall] be deemed to be a judicial proceeding’’ within the mean- 
ing of s. 193 and s. 228 and for the purposes of s. 196 of the Indian Penal Code. 
As we read the section it at once leads to the eye that there is no mention in 
this of s. 195 of the Code of Criminal Procedure. In introducing this deeming 
provision in 1956 Parliament did not think it necessary to extend the deeming 
provision for the purpose of s. 195. If Parliament intended this provision to 
produce the consequence that the authorities in the section a oe be deemed 
to be a Court within the meaning of s. 195(2) of the Code of Criminal Pro- 
cedure, it is reasonable to expect that the Parliament would have added the 
words ‘‘and shall be deemed to be a court within the meaning of s. 195(2) of 
the Code of Criminal Procedure’’; or ‘‘shall be deemed to be a court for the 
purpose of s. 195 of the Code of Criminal Procedure’’ or some similar phra- 
seology. The omission to use any such words is all the more remarkable when 
we notice that on several occasions before 1956 Parliament had in expressing 
an intention that a particular authority should be a Court for the purpose 
of s. 195 added express words to give effect to that intention. 


Thus, in the Payment of Wages Act, which was enacted in 1936, s.%18 after 
stating that every authority appointed under sub-s. (Z) of s. 15 shall have 
all the powers of a civil Court under the Code of Civil Procedure for certain 
purposes proceeded to say that ‘‘every such authority shall be deemed to be a 
civil Court for the purposes of s. 195 and Chapter XXXV of the Code of Ori- 
minal Procedure, 1898.’’ Again, in s. 23 of the Workmen’s Compensation 
Act which confers on the Commissioner for workmen’s compensation all the 
powers of a civil Court under the Code of Civil Procedure, 1908, the Legislature 
added in 1929 the following words:—‘‘and the Commissioner shall be deemed 

_ to be a civil court for all the purposes of section 195 and of Chapter XXXV 
of the Code of Criminal Procedure, 1899”. It is worth noticing also that in 
-several other statutes Parliament after stating that certain proceeding shall 
be a judicial proceeding within the meaning of s. 193 and s. 228 of the Indian 
. Penal Code proceeded to say that for certain purposes it shall also be deemed 
to be a Court. The Evacuee Property Act of 1950 after stating that the en- 
quiry by the Custodian shall be deemed to be a judicial proceeding within the 
meaning of s. 193 and s. 228 of the Indian Penal Code, goes on to say ‘‘and 
the Custodian shall be deemed to be a court within the meaning of section 
480 and section 482 of the Code of Criminal Procedure, 1898’’. Another in- 
stance of similar legislation is to be found in s. 17 of the Evacuee Interest 
(Separation) Act, 1951, which after stating that any proceeding before the 
competent officer or the appellate officer shall be judicial proceeding within 
the meaning of s. 193 and s. 228 of the Indian Penal Code adds ‘‘and the 
competent officer or the appellate officer shall be deemed to be a civil court 
within the meaning of section 480 and section 482 of the Code of Criminal 
Procedure, 1898’’. The Displaced Persons’ (Compensation and Rehabilitation) 
Act, 1954, uses exactly similar words in s. 26. That section first confers on 
every officer appointed under the Act the same powers in respect of certain 
specified matters for the purpose of making any enquiry or hearing any appeal 
under the Act as are vested in civil Court under the Code of Civil Procedure 
and then proceeds thus ‘‘any proceeding before any such officer shall be deem- 
ed to be a judicial proceeding within the meaning of s. 193 and s. 228 of the 
Indian Penal Code and every such Officer shall be deemed to be a civil court 
within the meaning of section 480 and section 482 of the Code of Criminal 


? 
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Procedure, 1898.’’ Similarly, the Industrial Disputes Act, 1947 after provid- 
ing in sub-s. (3) of s. 11 that every enquiry or investigation by a Board, Court, 
Labour Court, Tribunal or National Tribunal, shall be deemed to be a judicial 
proceeding within the meaning of s. 193 and s. 228 of the Indian Penal Code 
adds in sub-s. (8) of the same section the provision that ‘‘every Labour Court, 
Tribunal or National Tribunal shall be deemed to be a civil court for the pur- 
poses of section 480 and section 482 of the Codé of Criminal Procedure, 1898.’’ 
This sub-section was added in 1950. 


In clear contrast with these are the statutes which after saying that certain 
proceedings shall be a judicial proceeding refrain from adding that the au- 
thority will be deemed to be a Court. One such statute is the Sea Customs 
Act, which in s. 171 A (4) lays down that every enquiry under that section 
shall be deemed to be a judicial proceeding within the meaning of s. 193 gnd 
s. 228 of the Indian Penal Code and stops there. A somewhat similar provi. 
sion, though in different phraseology appears in s. 51 of the Administrator- 
General’s Act, (III of 1915) which runs thus:— ; 

“Whoever, during any examination authorised by this Act, makes upon oath a 
statement which is false and which he either knows or believes to be false or does not 
believe to be true, shall be deemed ‘to have intentionally given false evidence in a stage 
of a judicial proceeding.” 

The learned Solicitor-General, who appeared before us on behalf of the ap- 
pellant, strongly urged that if the intention of the Legislature had ever been 
that the Income-tax Officer or the other authorities mentioned in s. 37 should 
_ be deémed to be a Court for the purpose of s. 195 of the Code of Criminal Pro- 
cedure it would have taken care to express that intention in clear phraseology. 
In any case, argues learned counsel, when in 1956 the old s. 37 was wholly 
recast the Parliament which at least then had before it a well established pattern 
of legislative forms in the numerous statutes mentioned above for expressing 
an intention that an authority shall be deemed to be a Court for the purpose 
of s. 195 or any other provision of the Code of Criminal Procedure there could 
be no conceivable reason for the failure to follow that pattern. In our opinion, 
there is considerable force in this argument. 


On behalf of the accused-respondent Mr. Desai suggests that the words 
actually used, viz., ‘‘that proceeding before the authority shall be a judicial 
proceeding within the meaning of section 193 and section 228 of the Indian 
Penal Code’’ were by themselves sufficient to give effect to an intention that 
that authority shall also be deemed to be a Court within the meaning of s. 195 
of the Code of Criminal Procedure. According to the learned counsel, a judi- 
cial proceeding within the meaning of s. 193 of the Indian Penal Code can only 
be before a Court. For this proposition we can find no support either in prin- 
ciple or authority. It seems clear to us on the contrary that proceedings be- 
fore tribunals which are quasi-judicial and not a Court may well be considered 
to be judicial proceedings within the meaning of s. 193 of the Indian Penal 
Code. Though the words ‘‘judicial proceedings’’ have been used in numerous 
sections of the Indian Penal Code, it has not defined the words, though the 
words ‘‘court of justice’’ as also the words ‘‘a judge’’ have been defined. The 
Code of Criminal Procedure in which also the phrase ‘‘judicial proceeding” 
occurs in several sections has defined it in s. 4 (m) thus: ‘‘Judicial proceed- 
ings includes any proceeding in the course of which evidence is or may be 
legally taken on oath’’. This definition of judicial proceeding was included 
in the Code of Criminal Procedure, 1898, from the very beginning. The fact 
that for all these years since 1898 Parliament has not thought fit to give any 
definition of the words ‘‘judicial proceeding’’ in the Indian Penal Code is 
some justification for thinking that the words ‘‘judicial proceeding’’ in the 
Indian Penal Code may reasonably be held to have the same meaning as in the 
Code of Criminal Procedure. In other words, it would be reasonable to think 
that in the Indian Penal Code also the words ‘‘judicial proceeding’’ have been 
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used to include ‘‘any proceeding in the course of which evidence is or may be 
legally taken on oath.” That would bring within the meaning of the words 
‘‘judicial proceeding’’ proceeding before many quasi-judicial authorities which 
are not Court, e.g., a Customs Officer or a Sales Tax Officer. 


It is unnecessary for our present purpose to attempt an exact definition 
of the words ‘‘judicial proceeding’’ as used in s. 193 or in any other section of 
the Indian Penal Code. Even without any such definition, however, it appears 
clear that the phrase ‘‘judicial proceeding’’ is wide enough to include not only 
proceedings before Courts but proceedings before certain other tribunals. It 
is pertinent to point out that if a proceeding before any other authority except 
a Court could not be a judicial proceeding within the meaning of s. 193 of 
the Indian Penal Code, it would not have been necessary for Parliament in the 
Eyacuee Property Act, 1950, in the Evacuee Interest (Separation) Act, 1950, 
and in the Displaced Persons’ (Compensation and Rehabilitation) Act, 1954, 
to add after laying down that the proceedings before certain authorities shall 
be judicial proceedings within the meaning of s. 193 and s. 228 of the Indian 
Penal Code the further words, that ‘‘the authority shall be deemed to be a 
civil court’’ for certain purposes of the Code of Criminal Procedure. It is 
especially interesting to note in this connection the provisions of s. 11(3) and 
s. 11(8) of the Industrial Disputes Act to which we have already referred. 
Under s. 11(3) as originally enacted every enquiry or investigation by a Board, 
Court or Tribunal shall be deemed to be a judicial proceeding within the mean- 
ing of s. 198 and s. 228 of the Indian Penal Code. When Parliament added to 
this section sub-s. (8) what was enacted was that every tribunal shall be deemed 
to be a civil Court for the purpose of s. 480 and s. 482, Criminal Procedure . 
Code, 1898. After the amendment by the Act XXXVI of 1956 the concluding 
portion of s. 11(3) ran thus:— ; 

“Every enquiry or investigation by a Board, Court, Labour Court, Tribunal or National 
Tribunal shall be deemed to be a judicial proceeding within the meaning of section 193 
and section 228 of the Indian Penal Code.” 

The same Act substituted in s. 8 the words ‘‘Lebour Court, Tribunal or National 
Tribunal’’ for the words ‘‘Tribunal’’. Inspite of the fact, however, that every 
enquiry or investigation by a Board has to be deemed to be a judicial pro- 
ceeding within the meaning of s. 193 and s. 228 of the Indian Penal Code Parlia- 
ment refrained from saying that a Board shall also be deemed to be a civil 
Court for the purpose of s. 480 and s. 482 of the Code of Criminal Procedure. 
This emphasises the fact that the Legislature did not think that the necessary 
effect of legislating that a proceeding before an authority shall be deemed to be 
a judicial proceeding within the meaning of s. 193 and s. 228 of the Indian Penal 
Code would be that that authority shall also be deemed to be a Court. To 
say now that the Legislature in providing in s. 87(4) of the Indian Income- 
tax Act that a proceeding before the specified authorities shall be deemed to 
be a judicial proceeding within the meaning of s. 193 and s. 228 of the Indian 
Penal Code, intended also to say that such authority shall be deemed to be a 
Court within the meaning of s. 195 of the Code of Criminal Procedure would be 
to impute to the Legislature an intention of which it itself had no knowledge. 


Learned counsel for the accused-respondent then drew our attention to the 
use of the words ‘‘judicial proceeding’’ in s. 476 and s. 479A of the Code of 
Criminal Procedure and argued that in these sections the words ‘‘judicial 
proceeding’’ have been used as equivalent to proceeding in a Court. That may 
well be so. Section 476 lays down procedure in cases mentioned in s. 195 (Z) 
(b) and (c) of offences that appear to have been committed in or in relation to 
a proceeding in a Court. It was quite correct, therefore, to refer to such pro- 
ceeding in a later part of the section as judicial proceeding. Section 479A 
lays down the procedure in certain cases of offences of giving false evidence in 
civil, revenue or criminal Courts and necessarily speaks of the proceeding be- 
fore these Courts as judicial proceeding. It is difficult to see how the use of 
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the words ‘‘judicial proceeding’’ in these sections support the contention that 
“judicial proceeding’’ can only be a proceeding before a Court. There can 
be no doubt that every proceeding before a Court is a ‘judicial proceeding.” 
It does not follow however that every judicial proceeding is a proceeding be- 
fore a Court. 


Mr. Desai drew a grim picture of what would happen if the authority a 
proceeding before which was deemed to be a judicial proceeding within the 
meaning of s. 228 of the Indian Penal Code was not at the same time considered 
a Court within the meaning of s. 195. He rightly points ont that one conse- 
quenee will be that if any person offers any insult or cause any obstruction 
to a publie servant when he is sitting in any such judicial proceeding and thus 
commits an offence under s. 228 of the Indian Penal Code it will be possible for 
persons other than the public servants to institute a criminal case for .such 
offence. This, says the learned counsel, would be a very undesirable thing. 
We fail to see why this should be considered to be undesirable. But assum- 
ing this is so, that is not, to our mind, a consideration which should compel us 
to give the words ‘‘judicial proceeding’’ a meaning which they do not hear. 


It may be mentioned here, as already stated, that under s. 171A (4) of the 
Sea Customs Act, 1874, every enquiry before a Customs Officer ‘‘shall be deem- 
ed to be a judicial proceeding within the meaning of section, 193 and section 
228 of the Indian Penal Code’’. In spite of this, the Constitution Bench of 
this Court held in its recent decision in Indo-China Steam Navigation Co., Lid., 
v. The Addstional Collector of Customs® that a Customs Officer is not even 
a Tribunal. After discussing several previous decisions of this Court Gajen- 
dragadkar, C.J., speaking for the Court observed thus :— 

“The result therefore is that it is no longer open to doubt that the Customs Officer 
is not a court or tribunal”, 

It is difficult to see how if the presence of the words ‘‘shall be deemed to 
be a judicial proceeding within the meaning of section 193 and s. 228 of the 
Indian Penal Code” in s. 171A(4) have not the effect of making a Customs 
Officer a Court or tribunal, the presence of similar words in s. 37 (4) in the 
Indian Income-tax Act, can have that effect. 


In our opinion, the words used in s. 37(4) of the Income-tax Act furnish 
no reason to alter the legal position that is inescapable on a consideration of 
the functions ‘of the Income-tax Officer that he is not a Court within the 
meaning of s. 195 of the Code of Criminal Procedure. 


We would, therefore, allow the appeal, set aside the order passed by the 
High Court and direct that the Presidency Magistrate, Bombay, should now 
dispose of the case in accordance with law. 


ORDER 
In accordance with the opinion of the majority, this appeal fails and is 
dismissed. 


Appeal dismissed. 


5 (1964) Civil Appeal No. 770 of 1962, decided on February 3, 1964 (Supreme Court). 
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APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before the Howble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Abhyankar. 


ZADBA SADASHIV BALPANDE v. THE MAHARASHTRA REVENUE 
TRIBUNAL.* 
Bombay Tenancy ond Agricultural Lands (Vidarbha Region and Kutch Area) Act (Bom. 
XCIX of 1958), Secs. 39(1), 5—Transfer of Property Act (IV of 1882), Sec. 106— 
Notice contemplated under s. 39(1) of Act XCIX of 1958—Period of such notice. 


Under s. 39(1) of the Bombay Tenancy and Agricultural Lands (Vidarbha Region 
and Kutch Area) Act, 1958, all that is required for terminating a tenancy of the nature 
referred to therein is a notice in writing to the tenant followed by an application for 
possession as provided in s, 36(2) of the Act. 


Tus facts are stated in the judgment. 


V. R. Manohar, for the petitioner. 
G. R. Mudholkar, Additional Government Pleader, for respondent No. 2. 
C. 8. Dharmadhikari and S. V. Natu, for respondents Nos. 4 and 5. 


CHAINANI ©. J. The land in dispute in this case was leased to the petitioner 
for the year 1958-59. On April 15, 1959, opponent No. 4 (hereinafter referred 
to as the opponent) gave a notice to the petitioner, terminating his tenancy with 
effect from April 80, 1959. On April 22, 1959, the opponent made an application 
for obtaining possession of the land under s. 39 of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region and Kutch Area) Act, 1958. The Tahsil- 
dar made an order of possession of the land being given to the opponent. That 
order was confirmed in appeal by the Sub-Divisional Officer and in revision by 
the Revenue Tribunal. . 


Mr. Manohar, who appears on behalf of the petitioner, has raised two points. 
He has first urged that the application for possession was premature, as it was 
made by the opponent even before the petitioner’s tenancy had been terminated. 
It is, however, conceded that the opponent could have made an application for 
possession after April 30, 1959, for the last date for making an application for 
possession, at the relevant time, was September 30, 1959. No prejudice has, 
therefore, been caused to the petitioner by the application made by the opponent 
being entertained before April 30, 1959. 


The next point, which Mr. Monohar has raised, is that the notice given to 
the petitioner terminating his tenancy is not valid. Sub-section (J) of s. 39, 
under which the opponent had made his application, is in the following terms: 

“(1) Notwithstanding anything contained in section 9, 19 or 38 but subject to the 
provisions of sub-section (2), a landlord who holds an area not exceeding a family hold- 
ing, may terminate such tenancy created by him not earlier than the first day of April 
1957 as could have been terminated but for the provisions of the Bombay Vidarbha Re- 
gion Agricultural Tenants (Protection from Eviction and Amendment of Tenancy Laws) 
Ordinance, 1957 or the Bombay Vidarbha Region Agricultural Tenants (Protection from 
Eviction and Amendment of Tenancy Laws) Act, 1957, by giving to the tenant a notice 
in writing and making an application for possession as provided in sub-section (2) of 
section 36 within one year from the date of the commencement of the Bombay Tenancy 
and Agricultural Lands (Vidarbha Region and Kutch Area) (Amendment) Act, 1960 
if he bona fide requires the land for cultivating it personally.” 

The Ordinance referred to in this sub-section was repealed by the Bombay Vidar- 
bha Region Agricultural Tenants (Protection from Eviction and Amendment of 
Tenancy Laws) Act, 1957. The latter Act was repealed by s. 182 of the Tenancy 
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Act, which came into force on December 30, 1958. The Act as it originally 
stood specified March 31, 1959 as the last date for making an application under 
the said sub-s. (Z) of s. 39. This date was extended upto September 30, 1959 
by s. 2 of the Bombay Tenancy and Agricultural Lands (Vidarbha Region and 
Kutch Area) (Amendment) Act, 1959 (Act XXX of 1959), which came into 
force on May 4, 1959. The words ‘‘within one year from the date of the com- 
mencement of the Bombay Tenancy and Agricultural Lands (Vidarbha Region 
and Kutch Area) (Amendment) Act, 1960’’ were substituted for the words 
and figures ‘‘before the 30th day of September 1959” by s. 9 of the Bombay 
Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) (Amend- 
ment) Act, 1960, which came into force on January 28, 1961. 

The sub-section as it originally stood or in its amended form does not pres- ` 
eribe any period of notice. It only states that the tenancy may be terminated 
by giving to the tenant a notice in writing and making an application for pos- 
session. Section 5 of the Tenancy Act states that the provisions of Chapter V 
of the Transfer of Property Act, 1882, shall, in so far as they are not incon- 
sistent with the provisions of the Tenancy Act, apply to the tenancies and leases 
of lands, to which this Act applies. Section 106 of the Transfer of Property 
Act states that in the absence of a contract or local law or usage to the con- 
trary, a lease of immoveable property for agricultural purposes shall be deemed 
to be a lease from year to year, terminable, on the part of either lessor or 
lessee, by six months’ notice expiring with the end of a year of the tenancy. 
Mr. Manohar has contended that s. 106 of the Transfer of Property Act applies 
in the present case in regard to the period of notice, as sub-s. (1) of s. 39 of 
the Tenancy Act does not provide for any period of notice, and that conse- 
quently the opponent should have given six ‘months’ notice to the petitioner 
for terminating his tenancy. As no such notice was given, he has argued that 
the notice given by the opponent is invalid. There is no force in this argument. 
The provisions of s. 106 of the Transfer of Property Act apply only in the 
absence of any local law. The relevant local law, sub-s. (/) of s. 39 does not 
provide for any period of notice. All that it requires is that the tenant should 
be given a notice in writing. That requirement has been complied with. 

As stated above, the last date for making an application under sub-s. (J) 
of s. 39 originally was March 31,1959. If Mr. Manohar’s argument is accepted, 
no landlord could have availed himself of this provision, because it was not 
possible for him to give six months’ notice after it came into force on December 
30, 1958 and before March 31, 1959. He could not also have given six months’ 
notice under the section as amended in 1959, because the amending Act came 
into force on May 4, 1959, i.e. less than five months before September 30, 1959, 
the last date then fixed for making an application under the section. It is, 
therefore, obvious that s. 106 of the Transfer of Property Act was not intended 
to apply in such cases. 

The view taken by the Revenue Tribunal that all that is required under 
sub-s. (7) of s. 39 for terminating a tenancy of the nature referred to in this 
sub-section is a notice in writing to the tenant followed by an application for 
possession as provided in sub-s. (2) of s. 36, is therefore correct. 


Rule discharged. 
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CRIMINAL REFERENCE, 
[NAGPUR BENCH] 


Before Mr. Justice Naik and Mr. Justice Paranjpe. 


STATE OF MAHARASHTRA 
v. 
SHEOSHANKAR BACHHOORAM PANDE.* 
Bombay Prohibition Act (Bom. XXV of 1949), Sec. 146-A—Constitution of India, Art. 14 
—Whether s. 146-A offends art. 14. 


The provisions of s. 146-A of the Bombay Prohibition Act, 1949, do not offend art, 14 
of the Constitution of India. : 

Budhan Choudhry v. The State of Bihar; In re The Kerala Education Bill, 1957* and 
Mohd. Hanif Quareshi v. The State of Bihar,’ referred to. 


On August 21, 1962, the police station at Bhandara received certain infor- 
mation that one Madhukar Moghe was attempting to carry some contraband 
articles in violation of the provisions of the Bombay Prohibition Act. Acting 
on the information, a police party was sent to the bus-stand wherefrom 
Madhukar was intending to proceed by a bus to some other place. Madhukar 
was questioned by the Head Constable Sheoshankar Pande regarding the con- 
tents of the box which he was carrying with him. Sheoshankar expressed an in- 
tention to search the box in connection with an alleged offence under the Pyohi- 
bition Act, The box was searched and a large number of bottles alleged to con- 
tain gajarasava were found incthat box. Suspecting that these bottles of 
gajarasava really contained alcohol, the Head Constable Sheoshanker seized 
those bottles and asked Madhukar to go with him to the police station because 
he was being arrested. Sheoshanker handcuffed him and paraded him under 
handcuffs through the town of Bhandara upto the police station. Madhukar 
complained about this conduct of Sheoshankar to the higher authorities but, 
apparently, no action was taken. On January 2, 1963, Madhukar filed a com- 
plaint under s. 220 of the Indian Penal Code against Sheoshankar. This com- 
plaint was filed more than four months after the date of the alleged misconduct 
by Sheoshankar. 

When the complaint was entertained by the magistrate, Sheoshankar raised 
an objection to its maintainability on the ground that the offence, if any, was 
not under s, 220 of the Indian Penal Code but fell under s. 95 of the Bombay 
Prohibition Act and the complaint was not filed within four months from that 
date and, therefore, it ought to be dismissed under s. 146A of the Bombay Prohi- 
bition Act. The magistrate overruled this objection and ordered that the com- 
plaint should be proceeded with. Sheoshankar moved the Sessions Judge, 
Bhandara, in revision. The Sessions Judge held that the complaint made alle- 
gations that Sheoshankar had maliciously searched Madhukar and had malici- 
ously exceeded or abused his lawful power under the Prohibition Act and, there- 
fore, s. 95 of the Prohibition Act as well as s. 220 of the Indian Penal Code were 
attracted and it was open to the complainant to proceed under either of these 
sections in view of s. 26 of the General Clauses Act. He further held that even 
if the complainant rightfully proceeded under s. 220 of the Indian Penal Code, 
the fact that the offences arose out of the alleged misconduct of Sheoshankar in 
connection with the investigation of an offence under the Prohibition Act must 
necessarily attract s. 146A of the Prohibition Act and, therefore, the complaint 
ought to be dismissed. He, therefore, made a reference to this Court to quash 
the proceedings pending before the learned trial Magistrate. 

“Decided, February 11, 1964. Criminal , [1955] 1 S.C.R. 1045. 
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The reference was heard by Paranjpe J. who, in the course of his judgment 
delivered on November 20, 1963, observed as follows :— 


PARANJPE J. Mr. D. B. Padhye, Assistant Government Pleader for the State, 
wanted to rely on certain remarks on pp. 841 to 343 in the fifth edition of Craies 
on Statute Law for urging that the subsequent enactment of ss. 25 and 146-A 
of the Bombay Prohibition Act in the year 1949 would amount to an implied 
repeal of s. 220 of the Indian Penal Code. Analogous remarks are now to be found 
on pages 367, 368 and 369 of the latest edition of Craies on Statute Law. I do 
not think it necessary to quote those observations or to consider the argument 
at any length because that same argument has been considered in the full bench 
decision reported in State v. Pandurang Baburao.’ The full bench after quoting 
the remarks of Dr. Lushington as reproduced at p. 344 in the fifth edition of 
Craies on Statute Law came to the conclusion that there was no question of an 
implied repeal of the earlier enactment and it was open to the complainant, in 
view of s. 26 of the General Clauses Act, to proceed under relevant sections of 
either of the enactments which may be applicable to the facts of that case. The 
opinion of the learned Sessions Judge that the complainant could rightfully pro- 
ceed under s. 220 of the Indian Penal Code though the conduct of the Head 
Constable was in relation to an alleged offence under the Prohibition Act, would 
stand supported by the decision of the full bench. 


While conceding that the alleged misconduct of Head Constable Sheoshankar 
was in connection with the investigation of an offence under the Prohibition Act 
which would make s. 95 of that Act applicable, Mr. Jakatdar was submitting 
that the previous circumstances of investigation under the Prohibition Act ought 
to be left out of account and only the last piece of conduct of Head Constable 
Sheoshankar, namely, his parading Madhukar under handcuffs through the town 
of Bhandara without granting him bail, should be considered by itself. I am 
unable to understand how that solitary circumstance can be taken out of its con- 
text. The Head Constable Sheoshankar had gone to the spot to investigate an 
alleged offence under the Prohibition Act. He made a seizure of the alleged 
contraband articles from the possession of Madhukar at the bus-stand. He told 
Madhukar to accompany him to the Police station because he was arrested under 
the Prohibition Act but Madhukar declined to go with him. It was in view of 
those antecedents and circumstances that Head Constable Sheoshankar com- 
mitted the further act of hand-cuffing Madhukar and parading him through 
the Bhandara town. I am expressing no opinion regarding whether this con- 
duct was or was not justified, but I must observe that that conduct was only 
in relation to the investigation of an offence under the Prohibition Act and, 
therefore, s. 95, as also s. 146-A, of the Bombay Prohibition Act would be neces- 
sarily attracted even though the complaint was filed under s. 220 of the Indian 
Penal Code, alone. In that view the complaint filed beyond four months would 
have to be dismissed and the reference made by the learned Sessions Judge will 
have to be accepted. 

However, Mr. Jakatdar raised another question, affecting the very vires of 
g. 146-A of the Bombay Prohibition Act. In the additional grounds which he 
was permitted to raise, he contended that an unwarranted discrimination was 
made in favour of accused who had committed certain offences in connection with 
their duties under the Prohibition Act as against other accused persons who had 
committed similar or the same offence but in connection with an investigation of 
offences under other laws. According to Mr. Padhye such a grievance about discri- 
mination can be made by an accused and not by the complainant. Mr. Jakatdar’s 
contention, on the other hand, was that the complainant in the present case was 
vitally affected by this unwarranted discrimination which had resulted in the 
likelihood of his complaint being dismissed under s. 146-A of the Bombay Prohi- 
bition Act.. Mr. Padhye was then submitting that the discrimination was based 
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478 THE BOMBAY LAW REPORTER. [VoL. LXVI. 


on a reasonable classification. I am not expressing any opinion on that point be- 
cause I think that this constitutional question ought to be decided by the con- 
stitutional bench of this Court. 

Accordingly I direct that this reference along with the additional grounds 
filed by Mr. Jakatdar today be placed before the Division Bench for deciding 
this constitutional question. 


The reference was heard by a bench ‘at Nagpur composed of Naik and 
Paranjpe JJ. 


G. R. Mudholkar, Additional Government Pleader, for the State. 
Y. V. Jakatdar, for non-applicant No. 2. 


Nar J. The reference to the Division Bench has arisen under the following 
circumstances; Madhukar Moghe was the proprietor of a Medical Stores run 
under the name and style ‘‘ Anil Medical Stores’’, Bhandara. Sheoshankar Pande 
was a head constable attached to the police station at Bhandara at the relevant 
time. It appears that he effected search of the Stores under the Bombay Probi- 
bition Act and the same day he approached Moghe and made enquiries about the 
contents of the box which he was carrying. Moghe informed the head constable 
that the box contained Ayurvedic medicines which he intended to take to Sakoli. 
The head constable searched the box, and on search it was found that it con- 
tained a number of bottles containing Gajarasava. ‘The head constable then 
seized the box, put Moghe under arrest and asked him to proceed to the police 
station and, when Moghe refused to do so, he was handcuffed. He paraded 
Moghe through the town. Moghe lodged a complaint on January 2, 1963, in the 
Court of the Judicial Magistrate, First Class, Bhandara, contending that the 
head constable acted maliciously in putting him under arrest and that he hand- 
cuffed and paraded him through the streets of the town with a view to disgrace 
him in the publie eye. This complaint is purported to be filed under s. 220 of 
the Indian Penal Code. 

The head constable raised a preliminary objection contending that the prosecu- 
tion was barred under s. 146-A of the Bombay Prohibition Act. The trial Magis- 
trate overruled the objection and directed the case to proceed according to law. 
From that judgment, the head constable went in revision to the Sessions Court. 
The learned Sessions Judge took the view that the complaint would be barred 
by limitation under s. 146-A of the Bombay Prohibition Act, and since he had no 
power to quash the order he referred the matter to the High Court for passing 
appropriate orders. 

The matter came up before my learned brother Mr. Justice Paranjpe, who 
agreed with the view taken by the Sessions Judge, namely, that the prosecution 
‘would be barred by limitation under s. 146-A of the Bombay Prohibition Act, 
Mr. Jakatdar, who appeared for Moghe before my learned brother, raised a new 
point, contending that the provisions of s. 146-A of the Bombay Prohibition Act 
offended art. 14 of the Constitution of India. Since this was a constitutional 
question, which could not be decided by a single Judge, my learned brother felt 
it necessary to refer it to a Division Bench. That is how the matter has now 
come up before us. 

In order to appreciate the rival contentions urged before us, it is necessary 
to refer to some of the provisions of the Bombay Prohibition Act. Chapter VIII 
of the said Act relates to excise duties. Section 105 defines the articles on 
which such duty may be leviable. Section 107 defines the power of the Collector 
for effecting a search in respect of dutiable goods and seizing them. Chapter IX 
defines the powers and duties of officers entrusted with the duties under the 
Prohibition Act. Section 117 lays down: 

“Save as otherwise expressly provided in this Act, all investigations, arrests, deten- 
tions in custody and searches shall be made in accordance with the provisions of the 
Code of Criminal Procedure, 1898.” 
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The proviso to that section then modifies the well recognised principle that the 
panchas for the search must be inhabitants of the same locality as the premises. 
Section 118 makes offences under the Prohibition Act cognizable. Section 120 
gives powers to the Director, Collector, or any Prohibition Officer duly empower- 
ed in this behalf by the State Government to effect an entry in a warehouse, 
godown, shop etc. and inspect the goods and seize contraband articles. Section 
121 empowers the Prohibition Officer duly empowered by the State Government 
to open the packages of any articles. 

It will thus be seen that special powers have been given to those officers who 
are entrusted with the responsibilities of carrying out the provisions of the Act. 
Special powers go hand in hand with special responsibilities. Section 146 of 
the said Act bars a suit or proceeding against the Government or against a 
Prohibition Police or other officer for anything in good faith done or purported 
to be done under this Act. The provisions of s. 146 are similar to the provisions 
of s. 1 of the Judicial Officers Protection Act, 1850. No action is maintainable 
against either the Government or the officer concerned for anything done by him 
in good faith or anything purported to have been done by him under the provi- 
sions of the Act. 

In this connection, we may refer to the provisions of s. 161 of the Bombay 
Police Act which, in effect, runs thus: 

(1) In any case of alleged offence by the Revenue Commissioner, the Commissioner, 
Magistrate, Police officer or other person, or of a wrong alleged to have been done by such 
Revenue Commissioner, Commissioner, Magistrate, Police officer or other person, by any 
act done under colour or in excess of any such duty or authority as aforesaid, or wherein, 
it shall appear to the Court that the offence or wrong if committed or done was of the 
character aforesaid, the prosecution or suit shall not be entertained, or shall be dismissed, 
if instituted, more than six months after the date of the act complained of.” 

Section 161 of the Bombay Police Act lays down a period of limitation for 
an action against an officer named therein, done by him under colour of such 
authority, which amounts to abuse of power or which is in excess of the authority. 
That takes us to the relevant provisions, namely, s. 146- of the Bombay Pro- 
hibition Act. Sub-section (J) provides: 

“All prosecutions of any Prohibition, Police or other officers, or of any persons em- 
powered to exercise powers or to perform functions under this Act, and all actions which 
may be lawfully brought against the Government or any of the aforesaid officers or per- 
sons, in respect of anything done or alleged to have been done in pursuance of this Act, 
shall be instituted within four months from the date of the act complained of, and not 
afterwards.” 

Mr. Jakatdar contended that this provision is discriminatory in character, 
in that it lays down a period of limitation for actions or prosecutions against 
officers or persons entrusted to carry on the duties under the Bombay Prohibi- 
tion Act, firstly because it does not lay down any period of limitation for launch- 
ing prosecutions against those who have committed offences under the Bombay 
Prohibition Act, and secondly because the period of limitation, which was six 
months under s. 161 of the Bombay Police Act, has been abridged to four months 
under s. 146-A of the Bombay Prohibition Act. 

Mr. Jakatdar’s argument is based on the provisions of art. 14 of the Consti- 
tution of India which runs thus: 

“The State shall not deny to any person equality before the law or the equal protec- 
tion of the laws within the territory of India.” 

The well known principle of equality before the law and the equal protection of 
the laws has been recognised and embodied as a fundamental right under art. 14 
of the Constitution of India, We have, therefore, to consider the question as 
to whether the provisions of either s. 146-A of the Bombay Prohibition Act or 
s. 161 of the Bombay Police Act would in any way offend the principlè of equa- 
lity before the law by enacting a period of limitation for launching prosecutions 
or actions against the officers named in those respective sections. We have al- 
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ready referred to the scheme of the Bombay Prohibition Act under which certain 
responsibilities have been thrust upon certain officers and certain corresponding 
powers have also been conferred for enabling them to carry out those respon- 
sibilities. It is thus clear that the position of an officer or a person entrusted 
with the responsibilities of carrying out the duties under the Bombay Prohibi- 
tion Act is not the same as the position of an ordinary citizen. A person, who 
is entrusted with the responsibilities of carrying on the provisions of the Bombay 
Prohibition Act, would not be ordinarily responsible for what he has done in 
good faith. His powers are statutory and his action would be liable to be im- 
pugned only when that action is either in excess of his powers or in abuse of the 
powers conferred on him. In case of excessive use or abuse of powers, he may 
make himself liable either for an action in tort or for a criminal prosecution. If, 
however, it is established that he has done these acts under colour of the autho- 
rity or in the discharge of his rights, then it is necessary to prescribe a time-limit 
for bringing the erring officer to book so as to protect him from vexatious and 
frivolous actions and prosecutions. It is this policy which underlies the provi- 
sions such as those contained in s. 161 of the Bombay Police Act and s. 146-A 
of the Bombay Prohibition Act. 

The main question to be considered under art. 14 of the Constitution of India 
is whether, when the special rule of limitation has been provided for officers or 
persons carrying out the duties eutrusted to them under certain statutes, there 
is any rational basis for making a distinction between this class of persons and 
ordinary citizens. The classification between those entrusted with certain res- 
ponsibilities under the statute and those who have no such responsibilitigs but 
who are ordinary citizens is clear and reasonable in view of the fact that special 
responsibilities have been thrust upon one class whereas there is no such respon- 
sibility upon the other class. It has been held by the Supreme Court in Budhan 
Choudhry v. The State of Bihar :1 

“It is well-settled that while Article 14 of the Constitution forbids class legislation, 
it does not forbid reasonable classification for the purpose of legislation. In order, how- 
ever, to pass the test of permissible classification two conditions must be fulfilled, namely, 

(i) the classification must be founded on an intelligible differentia which distin- 
guishes persons or things that are grouped together from others left out of the group; and, 

(ii) that differentia must have a rational relation to the object sought to be achieved 

by the statute in question, The classification may be founded on different bases; namely 
geographical, or according to objects or occupations or the like. What is necessary is that 
there must be nexus between the basis of classification and the object of the Act under 
consideration.” 
The classification between those entrusted with special responsibilities and those 
not entrusted with such responsibilities, is based on a definite principle. The 
differentia on which this classification is based is quite clear and easily intelligi- 
ble. That being the case, the classification on which the rule of limitation has 
been based cannot be attacked as being violative of the principle laid dowh under 
art, 14 of the Constitution of India. The principles enunciated in Budhan 
Choudhry v. The State of Bihar have been re-affirmed from time to time and 
have been reiterated in In re The Kerala Education Bul, 1957.2 In Mohd. Hanif 
Quaresht v. The State of Bihar? their Lordships laid down the following prin- 
ciple (p. 652) : 

“...The courts, it is accepted, must presume that the legislature understands and 
correctly appreciates the needs of its own people, that its laws are directed to problems 
made manifest by experience and that its discriminations are based on adequate grounds. 
It must be borne in mind that the legislature is free to recognise degrees of harm and 
may confine its restrictions to those cases where the need is deemed to be the clearest 
and finally that in order to sustain the presumption of constitutionality the Court may take 
into consifleration matters of common knowledge, matters of common report, the history 


1 [1955] 1 8.C.R. 1045, 3 [1959] S.C.R. 629. 
2 [1950] 8.0.R. 995. 
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of the times and may assume every state of facts which can be conceived existing at the 
time of legislation.” 

Providing immunity for the actions of the State servants in certain contin- 
gencies is an accepted principle of State policy. In the same way, protecting 
Government servants from frivolous and vexatious actions must also be consi- 
dered as a laudable object of policy. When an ordinary citizen commits a crime, 
he does it openly and unabashed. On the other hand, when a Government servant 
is guilty of any wrong, that wrong is the result of his excessive zeal or derelic- 
tion of duties. In any case, he does that particular act under colour of authority. 
It will not be correct to expose these officers to an action or a prosecution till 
eternity. That will open the floodgates for frivolous and vaxatious actions which 
may be instituted with ulterior objects. The Legislature, therefore, have found 
it necessary to lay down a period of limitation during which such actions must 
be started. The provision, therefore, is reasonable and is in the best interest of 
the administration. 

The second argument advanced by Mr. Jakatdar can be easily disposed of. 
According to Mr. Jakatdar, in one legislation, a limitation of six months has 
been provided whereas, in the other a limitation of a shorter period is provided 
and this amounts, according to him, to a discrimination. Once we come to the 
conclusion that it is open to the Legislature to provide a period of:limitation 
during which actions or prosecutions must be started against a group of persons, 
then it is entirely in the discretion of the Legislature to put down the period of 
limitation. The period of limitation is more or less in the nature of a rule of 
thumb. No rational explanation can be offered as to why s. 161 of the Bombay 
Police Act puts down the period of limitation as six months and not seven, eight . 
or nine months. After all, all periods of limitation are more or less arbitrary. 
Merely because, in one case the period of limitation is mentioned as six months 
and in the other it has been laid down as four months, the second 
legislation cannot be considered to be offending against the principle of 
equality before the law. Further, the reason why the Legislature, in this parti- 
cular case, must have laid down a smaller period of limitation than provided in 
s. 161 of the Bombay Police Act, appears fo us to be apparent in the very nature 
of the duties entrusted to the persons under the Bombay Prohibition Act. In 
the very nature of things the offences under the Bombay Prohibition Act are 
bound to be more numerous than the offences under ordinary law. There may 
be many more cases where the raids would be effected and houses searched. Some 
of these raids may be carried on on the basis of suspicion engendered by the in- 
formation given to the police officers. It would not be correct to allow the 
sword of prosecution or action against such persons hanging for a long time. 
That seems to be the reason behind putting down the period at four months 
under s. 146-A of the Bombay Prohibition Act. 

It is not necessary for the Division Bench to consider the question, which was 
considered by my learned brother in the referring judgment and decided by him, 
namely, that the bar of limitation under s. 146-A of the Bombay Prohibition 
Act would apply whether the prosecution purports to be launched under s. 220 
of the Indian Penal Code or s. 95 of the Bombay Prohibition Act. 

The result is that the reference is accepted, the order passed by the learned 
Magistrate is set aside and the complaint stands dismissed as barred by limita- 
tion under s. 146-A of the Bombay Prohibition Act. 

Reference accepted. 
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Present: Mr, Justice P. B. Gajendragadkar, Mr. Justice A. K. Sarkar, Mr. Justice 
K. N. Wanchoo, Mr. Justice K. C. Das Gupta and Mr. Justice N. Rajagopala Ayyangar. 


SONI VALLABHDAS LILADHAR v. THE ASSISTANT COLLECTOR 
OF CUSTOMS, JAMNAGAR. * 

Sea Customs Act (VIII of 1878), Secs. 186, 167(8), 167(81)—Evidence Act (I of 1872), 
Sec. 24—Whether s. 186 of Sea Customs Act bars prosecution for offence under Act 
where award under s. 167(8) has been made—Admissibility of statements made to 
customs officers under s. 24 of Indian Evidence Act—Necessity of proof of intention 
under s. 167(81) where it is proved that gold is smuggled gold. 


Section 186 of the Sea Customs Act, 1878, is no bar to the prosecution for an offence 
under the Act in connection with a matter in which the award of confiscation, penalty 
or increased rate of duty has been made under s. 167(8) of the Act. 

Leo Roy Frey v. The Superintendent, District Jail, Amritsar,’ referred to. 

Customs Officers are persons in authority and statements made to them would be 
inadmissible in a criminal trial under s, 24 of the Indian Evidence Act, if it is proved 
that they were caused by inducement, threat or promise. 

Oncé it is proved that the gold is smuggled gold, it follows that it was brought 
into the country without payment of duty or in violation of the prohibition or res- 
triction in force and whosoever brought it and whosoever dealt with it thereafter 
knowing it to be smuggled in the manner provided in s. 167(81) of the Sea Customs 
Act, 1878, must ke held to have the intention of evading the payment of duty or 
violating the prohibition or restriction as required by the section. 


Tre facts appear in the judgment. 


N. N. Keswani, for the appellants (In both the appeals). 
D. R. Prem, with R. N. Sachthey, for the respondent (In both the appeals). 


WancHoo J. These two appeals by special leave arise out of the same 
criminal trial before a magistrate at Porbunder and will be dealt with together. 
The three appellants along with one more person, namely, Keshavlal Nagjibhai 
were prosecuted under s. 167 (8/7) of the Sea Customs Act, No. VIII of 1878, 
(hereinafter referred to as the Act). The prosecution case briefly was that Valla- 
bhdas Liladhar, who is now dead, came in contact with an Arab from whom he 
purchased smuggled gold weighing a little more than 84 tolas on December 
1, 1956. Before this, Vallabhdas Liladhar had borrowed Rs. 3,600 from the 
other two appellants and Keshavlal about November 28, 1956, in order to make 
the purchase. After making the purchase, Vallabhdas Liladhar came to Por- 
bunder to the house of the other two appellants and Keshavlal and informed 
them of the purchase and wanted their help in the disposal of the gold. The 
other two appellants namely, Narandas Nagjibhai and Vallabhdas Nagjibhai are 
brothers. Keshavlal was also the brother of these two appellants. The pro- 
secution case further was that Narandas Nagjibhai asked Vallabhdas Nagjibhai 
to take the gold to Bantwa and sell it at the rate of Rs. 108 or so per tola. 
Vallabhdas Nagjibhai was also instructed that in case he could not sell the 
gold at that rate he should contact Vallabhdas Likadhar and Narandas Nagji- 
bhai at Bantwa bus stand from where they were to go to Junagadh to dispose of the 
gold if no suitable buyer could be found in Bantwa. Consequently, Vallabhdas 
Nagjibhai proceeded to Bantwa by bus on December 2, 1956, in the afternoon. 
In the meantime information was received by Mehta who was Inspector of Cus- 
toms about the smuggling of this gold. He consequently followed the bus in 
which Vallabhdas Nagjibhai was travelling and intercepted him at Kutiyana 
bus stand at about 3 pm. The Deputy Superintendent of Customs was also 


*Decided, January 27, 1964. Criminal 1 [1958] 8.0.R. 822, 
Appeals Nos, 48 and 80 of 1960. 
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with Inspector Mehta and Vallabhdas Nagjibhai was taken down from the bus 
at Kutiyana. On search in the presence of witnesses, five bars of gold weigh- 
ing about 84 tolas were recovered from his possession. Al these five bars bore 
marks of foreign origin and were taken in possession by the customs authorities 
after preparing a recovery list. Further investigation was made in the ma.ter 
and eventually on October 7, 1957, the Collector of Central Excise, Baroda, con- 
fiseated the gold bars under s. 167 (8) of the Act read with s. 23 of the Foreign 
Exchange Regulation Act, 1947, and also imposed a penalty of Rs. 1,000 each 
on the three appellants and a penalty of Rs. 500 on Keshavlal, Thereafter a 
complaint was filed by the Assistant Collector of Customs under s. 167 (8/) 
of the Act before the Magistrate at Porbunder on June 27, 1958. 

The case of Vallabhdas Liladhar was that he had not purchased the gold 
from any Arab but had brought it with him from Karachi in the year 1946. 
Vallabhdas Nagjibhai admitted the recovery of gold from him but said that 
` it belonged to Vallabhdas Liladhar and’ he was carrying it at the request of 
the latter and that he did not know that it was smuggled gold. Narandas 
Nagjibhai also admitted that Vallabhdas Liladhar had come to their house 
with the gold but added that it was not smuggled gold and that Vallabhdas 
Liladhar had told him that it belonged to him and was for sale. Keshavlal, 
the fourth person, who has been acquitted, said that he did not know anything 
about the matter and had no connection with it. 

It may be added that the three appellants had made statements before the 
customs authorities and those statements were also put in evidence in support 
of the prosecution case. In those statements, they practically admitted the 
prose€ution case that the gold was smuggled gold and they were trying to dis- 
pose it of. The Magistrate convicted all the four persons under s. 167 (81) 
of the Act and sentenced them to rigorous imprisonment for six months and a 
fine of Rs. 500. He relied on the statements made by the appellants and 
Keshavlal before the customs authorities and also on the evidence produced 
before him, which was mainly about the recovery of gold 

All the four convicted persons appealed to the Sessions Judge. The appeal 
was heard by the Additional Sessions Judge, Porbunder, who acquitted Keshav- 
lal. The appeal of the other three (namely, the three appellants now before 
us) was dismissed and their convictions and sentences were upheld. The ap- 
pellants then went in revision to the High Court. The High Court rejected 
the revisions of Vallabhdas Liladhar and Vallabhdas Nagjibhai summarily. The 
revision application of Narandas Nagjibhai was admitted but was eventually 
dismissed. The three appellants then applied for leave to appeal to this Court 
which was refused. They then prayed for special leave from this Court, which 
was granted, and that is how the matter has come up before us. 

Vallabhdas Liladhar, one of the appellants in Cr. A. 48 of 1960, is dead. 
So far, therefore, as he is concerned, his appeal abates. It only remains to 
consider the appeal of Vallabhdas Nagjibhai (Cr. A. 48) and Narandas Nagji- 
bhai (Cr. A. 80). Before, however, we consider the points raised before us on 
behalf of the appellants we may refer to the circumstances which have been 
found established by all the Courts and on the basis of which the conviction of 
the appellants has been upheld. These circumstances are— 

(1) Though the price of gold at the relevant time was over Rs. 105 per 
tola, the appellants were intending to sell these gold bars at a lower price of 
about Rs. 103 per tola. 

(2) The two appellants were working as goldsmiths at Porbunder and there 
was no reason why the gold had to be sent elsewhere for disposal. As Por- 
bunder is a fairly large town, there was no reason why the gold could not be 
sold in the market at Porbunder. 

(8) The two appellants displayed. undue haste in the disposal of gold. 

(4) . The surreptitious manner in which the gold bars were kept by Vallabh- 
das Nagjibhai as shown at the time of the recovery shows that the appellants 
knew that a were dealing with smuggled gold. 
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(5) The amount of Rs. 3,600 was advanced to Vallabhdas Liladhar but 

the entries in the account-book of the appellants were made in the name of the 
brother of Vallabhdas Liladhar who is the brother-in-law of the two appellants. 
- (6) The marking on the gold made it quite clear that it was of foreign 
origin and the two appellants could not be unaware of this, particularly as they 
work as goldsmiths. 
‘ In addition to the above circumstances, all the Courts relied on the state- 
ments made by the two appellants before the customs authorities and the pre- 
sumption under s. 178-A of the Act was raised and on that basis convicted 
the appellants, though the High Court held that even without the presumption 
under s. 178-A the evidence was sufficient to convict the appellants. 

Learned counsel for the appellants has very properly not challenged the con- 
current findings of fact by all the Courts. He has raised four points for our 
consideration, which are these— 

(1) The statements made to the customs authorities were inadmissible in 
evidence as they were not properly proved. 

(2) The statements made before the Collector of Customs were inadmissi- 
ble in evidence under ss. 24 and 25 of the Indian Evidence Act. 

(8) As the gold had already been confiscated and penalty Had been im- 
posed under s. 167 (8) of the Act, there could be no further trial in a criminal 
Court in view of s. 186 of the Act. 

(4) The ingredients of s. 167 (8/) are not satisfied in this case. 

Re. (1). 

So far as the first point is concerned, the only argument is that the lawyer 
who signed the statements made before the customs authorities was nof pro- 
duced to prove them, and therefore, the statements cannot be held to have been 
properly proved. It is, however, clear that the statements were not only signed 
by the lawyer of the appellants but also by the appellants. In their state- 
ments in Court, the appellants admitted that they had signed the statements 
though they said that they did not know what the statements contained and 
they signed it on being asked by their lawyer. This part of the statements 
of the appellants has not been believed by the Courts below and, in our opinion, 
rightly. As the statements bore the signature of the appellants which are 
admitted, they must be held to be proved by this admission and it was not further 
necessary to examine the lawyer who signed the statements along with the 
appellants. The contention on this head must, therefore, fail. 

Re. (2). 

As to the second point, we are of opinion that s. 25 of the Indian Evidence 
Act has no application to the facts of the present case which are on all fours 
with the facts in The State of Punjab v. Barkat Ram.’ In similar circumstances 
it was held by this Court in that case that customs officers are not police officers 
and statements made to them were not inadmissible under s. 25. Section 24 
would however apply, for customs authorities must be taken to be persons in 
authority and the statements would be inadmissible in a criminal trial if it is 
proved that they were caused by inducement, threat or promise. But the find- 
ing of all the Courts is that.the statements were not made on account of any 
jnducement, threat or promise as required by s. 24 of the Indian Evidence Act. 
In the face of this finding, therefore, it cannot be said that the statements are 
jnadmissible under s. 24 of the Indian Evidence Act. 

Re. (3). 
Next the appellants rely on s. 186 of the Act, which reads as follows :— 
“The award of any confiscation, penalty or increased rate of duty under this Act 
by an officer of Customs sball not prevent the infliction of any punishment to which 
the person affected thereby is liable under any other law.” 
It is urged that when s. 186 lays down that the award of any confiscation, penalty 
or increased rate of duty under the Sea Customs Act shall not prevent the in- 
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fliction of any punishment to which the person affected thereby is liable under 
any other law, it necessarily forbids by implication infliction of any punishment 
to which the person affected thereby is liable under the Sea Customs Act itself, 
In this connection our attention is drawn to certain observations in Leo Roy 
Frey v. The Superintendent, District Jail, Amritsar.2 It is true that in that 
ease this Court referred to s. 186 of the “Act; but that case was not directly 
concerned with the question whether a prosecution under s. 167(81) of the Act 
is permissible after the award of confiscation, penalty or increased rate of duty 
under s. 167(8) of the Act in view of s. 186. Clause (81) in s. 167 was in- 
troduced by the Amending Act No. XXI of 1955. Before that there were 80 
clauses in the section, and the scheme of those clauses was that a person could 
either be dealt with by the award of confiscation, penalty or increased rate of 
duty, or by a prosectition before a Magistrate. It was in those circumstances 
that s. 186 provided that the award of confiscation, penalty or increased rate of 
duty would not bar infliction of any other punishment under any other law. 
The intention of the Legislature by this provision in s. 186 was clearly to allow 
a prosecution under any other law even though there might be award of con- 
fiseation, penalty or increased rate of duty under the Act. Section 186 was 
thus meant for permitting prosecutions in addition to action under the Act in 
the shape of confiscation, penalty or increased rate of duty; it was never intend- 
ed to act as a bar to any prosecution that might be permissible after the award 
of confiscation, penalty or increased rate of duty. It was merely an enabling 
section and not a barring section and seems to have been put in the Act ex 
abundante cautela. When, however, cl. (8/) was introduced in s. 167, it be- 
came possible in some cases where goods had been confiscated and penalty 
inflicted under the Act by the customs authorities to prosecute persons also 
under cl, (87) of the Act. That, however, would not change the nature of the 
provision contained in s. 186 which was an enabling provision and not a barring 
provision. If the intention was to bar prosecutions in consequence of the 
award of confiscation, penalty or increased rate of duty, the words of s. 186 
would have been very different. We cannot, therefore, read in s. 186 a bar by 
implication to a prosecution under the Act simply because s. 186 enables prose- 
cution under any other law. In this view of the matter, s. 186 is no bar to the 
prosecution for an offence under the Act in connection with a matter in which 
the award of confiscation, penalty or increased rate of duty has been made. 
Re. (4). 

Next it is contended that the ingredients of cl. (87) of s. 167 are not satisfied 
inasmuch as it is not proved that the intention of the appellants was to defraud 
the Government of any duty payable on the gold which was the subject-matter 
of the charge in this case or to evade any prohibition or restriction for the 
time being in force. It is true that before cl. (81) can apply it has to be 
proved inter alta that the person charged thereunder with possession of any 
dutiable or prohibited or restricted goods or concerned in carrying, removing, 
depositing, keeping or concealing such goods has the intention of defrauding 
the Government of any duty payable thereon or of evading any prohibition or 
restriction thereon for the time being in force. So it is said that the prosecu- 
tion has failed to prove by positive evidence that the intention was to defraud 
the Government of the duty payable on the gold in this case or to evade the 
prohibition or restriction om the import thereon for the time being in force. 
We have not been able to understand this argument at all. Once it is proved 
that the gold is smuggled gold, it follows that it was brought into the country 
without payment of duty or in violation of the prohibition or restriction in 
force and whosoever brought it and whosoever dealt with it thereafter know- 
ing it to be smuggled in the manner provided in the section must be held to 
have the intention of evading the payment of duty or violating the prohibition 
or restriction. There is no force in this contention also. 


2 [1958] 8.C.R. 822, 827. 
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Lastly, it is urged that the substantive sentence of imprisonment in the case 
of the two appellants before us may be reduced to the period already under- 
gone, particularly as the appellants have been on bail since March, 1960 and 
it would not be in the interest of justice to send them back to jail for a short 
period after four years when about half the sentence has already been served 
out. We, however, see no reason to interfere with the sentence in cases of this 
nature. The appeals, therefore, fail and are hereby dismissed. 


Appeals dismissed. 


f 
Present: Mr. Justice K. Subba Rao and Mr. Justice’ J. R. Mudholkar. 


RAMCHANDRA RAMBUX v. CHAMPABAI.* 
Will—Mode of proof of,—Attesting witnesses—Credibility of such witnesses how to be 
judged—Whether Court entitled to look into: surrounding circumstances and pro- 
babilities, 


In order to judge the credibility of attesting witnesses to a will, the Court is 
not confined only to the way in which the witnesses have deposed or to the de- 
meanour of witnesses, but it is open to it to look into the surrounding circum- 
stances as well as the probabilities, so that it may be able to form a correct idea 
of the trustworthiness of the witnesses. This issue cannot be determined by con- 
sidering the evidence adduced in the Court separately from the surrounding cir- 
cumstances which have also been brought out in the evidence, or which appear 
from the nature and contents of the document itself. 

Kristo Gopal v. Baidya Nath,’ Chotey-Narain Singh v. Mussamat Ratan Koer: 
Karorpati Narain Singh v. Mussamat Ratan Koer, H. Venkatachala Iyengar v. B. N. 
Thimmajamma; Shashi Kumar Banerjee v. Subodh Kumar Banerjee, Sarat Kumari 
Bibi v. Sakhi Chand! and Tyrrell v. Painton# referred to. 


Tue facts appear in the judgment. 


J. B. Dadachanjt, Ravinder Narain and O. C. Mathur, for the appellant. 
Girish Chandra and Sardar Bahadur, for respondents Nos, 1, 2(2) to 2(w), 
3 and 4, 


MUDHOLKAR J. The question which arises for consideration in this appeal 
by a certificate granted by the High Court of Bombay is whether a will alleged 
to have been executed by one Ramdhan on May 23, 1947, is genuine or is a 
fabrication. By this will, Ramdhan is alleged to have bequeathed almost his 
entire property consisting of 16 fields assessed to land revenue at Rs. 425 per 
annum, five houses, a shop and movables consisting of 800 tolas of gold, 1,000 
tolas of silver, Rs. 50,000 cash and Rs. 15,000 due from debtors as well as cattle, 
agricultural implements, utensils, ete., to the appellant, and practically ex- 
cluded his widow, Sitabai and his three married daughters. The appellant is 
the grandson of one of the three predeceased uncles of Ramdhan, and the 
ground on which the widow and the daughters were practically excluded by 
Ramdhan is said to be the strained relations which developed between Ramdhan 
and his wife during his last days. 

Ramdhan died on October 31, 1948, and Sitabai, who was all along living 
with him, came into possession of Ramdhan’s property. Admittedly the 
appellant did not try to disturb her possession. According to him, he allowed 
Sitabai to remain in possession on his behalf, and that for some time she was 


“Decided February 17, 1964. Civil Appeal decided on September 13, 1963 (Supreme 
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managing the estate in a satisfactory way. Later on, however, she, in utter 
disregard of the appellant’s interests, began to give away some portions of the 
property to her daughters and strangers, even though she knew that the pro- 
perty had been bequeathed to him by Ramdhan, and that she was entitled to 
receive only a maintenance of Rs. 40 per month under the will of Ramdhan. 
It may be mentioned that Ramdhan was a resident of Peepalgaon in the district 
of Parbhani, and the entire property movable as well as immovable, is at 
Peepalgaon itself. $ 

Upon these allegations, the plaintiff instituted the suit out of which this 
appeal arises, in the District Court at Parbhani. Sitabai denied the execution 
of the alleged will by Ramdhan, and also denied the relationship claimed by 
the appellant with Ramdhan. According to her, after Ramdhan’s death she 
was in exclusive possession of the property, that she is a helpless widow with- 
out a male issue, and that the appellant taking advantage of this fact has set 
up @ false will and laid claim to Ramdhan’s property. While admitting that 
the immovable property had been correctly set out in the plaint, she challenged 
the correctness of some of the items of the movable property. During the pen- 
dency of the suit, one Madanlal was joined as a party to it on the basis of his 
claim to be the adopted son of Ramdhan. He also challenged the -genuineness 
of the will. According to him, he was adopted by Ramdhan in the month of 
Chatt, Samvat, 1999 according to the prevailing custom in the State of Udaipur. 
Sitabai died during the pendency of the suit, and her daughters, Champabai, 
Rambhabai, and Rajubai as also Ram Parshad, one of Sitabai’s sons-in-law, who 
was alleged to have obtained possession of the property after the death of 
Sitabai, were brought on record as the legal representatives of Sitabai. 

The trial Court held in favour of the appellant that he was related to Ram- 
dhan, as alleged by him, and that the ‘will executed by Ramdhan was genuine. 
It also negatived Madanlal’s claim of having been adopted by Ramdhan. On 
these findings, that Court decreed the appellant’s suit. The legal representa- 
tives of Sitabai thereupon preferred an appeal before the High Court, which 
held that the will set up by the appellant is not genuine, and on that ground, 
dismissed his suit. ` 

In support of the will, the appellant examined himself, the seribe, Venkat 
Rajaram and three of the attesting witnesses, Raja Kaniah Prasad, Rasheed- 
uddin Ahmed and Wamanlal. The appellant also cxamined some witnesses in 
support of his contention that the property bequeathed to him under the will 
was entrusted by him to Sitabai after the death of Ramdhan. On the other 
hand, the respondents have led evidence to show that Ramdhan could not have 
been at Hyderabad where the will is alleged to have been executed, on May 23, 
1947, because till the afternoon of the previous day he was at a village nearly 
3800 miles distant from Hyderabad. f 

The High Court, on a consideration of the entire evidence adduced by the 
parties, came to the conclusion that the will was prepared under highly suspi- 
cious circumstances, and that the evidence adduced by the appellant was not 
such as to satisfy it that the alleged. will was a genuine one. According to the 
High Court, the circumstances appearing in the case indicate that the alleged 
will was ‘‘in all probability’’ a false document brought into existence without 
the knowledge of Ramdhan. The High Court rightly pointed out that the 
nature of proof Which was required in a case of this kind was that laid down 
by the Privy Council in Sarat Kumari Bibi v. Sakhi Chand’, where it has been 
stated that in all cases in which a will is prepared under circumstances which 
arouse the suspicion of the Court that it does not express the mind of the 
testator, it is for the propounder of the will to remove that suspicion. Accord- 
ing to the High Court, the evidence led by the appellant was so unsatisfactory 
that it was impossible to give any effect to the alleged will. 


1 (1928) L.R. 56 I.A. 62, s.o. 31 Bom. L.R. 270. 
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Mr. Dadachanji’s grievance, however, is that the entire approach of the [igh 
Court to the evidence in this case was wrong, because it first took into considera- 
_tion the various circumstances, and then judged the credibility of the witnesses 
in the light of those circumstances. In support of his contention, he has relied 
upon the following observation of Biswas J., in Kristo Gopal v. Baidya Nath?: 
“_,.It is difficult to avoid the conclusion that the learned Judge for some reason or 
other must have formed the idea that the will was not a genuine document, and that 
having formed such an idea, he looked at the evidence of each of the witnesses with a 
suspicious eye. On no other hypothesis is it possible to explain the criticism which he 
has led himself to make.” (p. 90). $ 
The learned Judge has supported his observation by quoting the following ob- 
servations of Lord Watson in Chotey-Narain Singh v. Mussamat Ratan Koer: 
Karorpati Narain Singh v. Mussamat Ratan Koer: 
; “|..The theory of improbability remains to be considered; and the first observation 
which their Lordships have to make is, that, in order to prevail against such evidence 
as has been adduced by the Respondent in this case, an improbability must be clear and 
cogent. It must approach very nearly to, if it does not altogether constitute, an impossi- 
bility.” 
The learned Judge has then observed as follows (p. 90): 

“In a case where... attesting witnesses are produced and they give clear and 
cogent testimony regarding execution, one should require very strong circumstances to 
repel the effect of such testimony. It will not do to talk airily about circumstances of 
suspicion. It is no doubt true that a person who takes it upon himself to dispute the 
genuineness of a will cannot be expected to prove a negative in many cases.,At the 
same time, the difficulty in which, on his own seeking, he places himself, will not relieve 
him of the burden—it may be a heavy burden—of displacing the positive testimony on 
the other side. If he rests his case on suspicion, the suspicion must be a suspicion in- 
herent in the transaction itself which is challenged and cannot be a suspicion arising out 
of a mere conflict of testimony.” 

Then the learned Judge went on to observe that if there was evidence to show 
that the will was actually made, it would not be relevant to enquire whether 
there was any occasion or motive for the execution of the will, and that if such 
a test were to be applied in every case, no will could probably be proved at all. 

The questions which we have to consider are whether there was, in fact, a 
will, that is to say, whether Ramdhan did execute a will during his lifetime, 
and if so, whether the document upon which the appellant relies is a will exe. 
cuted by Ramdhan and duly attested by witnesses. The appellant can prove 
these facts only by adducing evidence of the due execution of the will by Ram- 
dhan and of its attestation. The challenge before us is as to the credibility of 
the witnesses who have come forward to say that the document upon which’ the 
appellant relies not merely bears the signature of Ramdhan but represents the 
disposition made by Ramdhan, that is, it was executed by Ramdhan, and that 
the attesting witnesses attested the execution of the will by Ramdhan. In 
order to judge the credibility of the witnesses, the Court is not confined only 
to the way in which the witnesses have deposed or to the demeanour of wit- 
nesses, but it is open to it to look into the surrounding circumstances as well as 
the probabilities, so that it may be able to form a correct idea of the trust- 
worthiness of the witnesses. This issue cannot be determined by considering 
the evidence adduced in the Court separately from the surround‘ng cireum- 
stances which have also been brought out in the evidence, or which appear from 
the nature and contents of the document itself. We do not understand the 
observations of Lord Watson to mean that the testimony as to the execution of 
the document has to be considered independently of the attendant cireum- 
stances. All that he says is that where there is a large and consistent body of 
testimony tending to show the execution of a will by the testator, that evidence 
should not be lightly set aside on the theory of improbability. 


2 [1939] A.L.R. Cal. 87. 3 (1894) L.R. 22 I.A. 12, 28. 
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Dealing with the mode of proof of a will, this Court has observed in H. Ven- 
katachala Iyengar v. B. N. Thimmajammat : 
©  “,..As in the case of proof of other documents so in the case of proof of wills it 
would be idle to expect proof with mathematical certainty. The test to be applied would 
þe the usual test of the satisfaction of the prudent mind in such matters. 

However, there is one important feature which distinguishes wills from other docu- 
ments. Unlike other documents the will speaks from the death of the testator, and so, 
when it is propounded or produced before a court, the testator, who has already departed 
the world cannot say whether it is his will or not; and this aspect naturally introduces an 
element of solemnity in the decision of the question as to whether the document pro- 
pounded is proved to be the last will and testament of the departed testator. Even so, in 
dealing with the proof of the wills the court will start on the same enquiry as in the 
case of the proof of documents. The propounder would be called upon to show by 
satisfactory evidence that the will was signed by the testator, that the testator at 
the relevant time was in a sound and disposing state of mind, that he understood the 
nature and effect of the dispositions and put his signature to the document of his awn 
free will. Ordinarily when the evidence adduced in support of the will is disinterested, 
satisfactory and sufficient to prove the sound and disposing state of the testator’s mind 
and his signature as required by law, courts would be justified in making a finding in 
favour of the propounder. In other words, the onus on ‘the propounder can .be taken 
to be discharged on proof of the essential facts just indicated. 

There may, however, be cases in which the execution of the will may be surrounded 

by suspicious circumstances. The alleged signature of the testator may be very shaky 
and dpubtful and evidence in support of the prepounder’s case that the signature in 
question is the signature of testator may not remove the doubt created by the appearance 
of the signature;....the dispositions made in the will may appear to be unnatural, im- 
probable or unfair in the light of relevant circumstances; or, the will may otherwise indi- 
cate that the said dispositions may not be the result of the testator’s free will and mind. 
In such cases the court would naturally expect that all legitimate suspicions should be 
completely removed before the document is accepted as the last will of the testator. 
The presence of such suspicious circumstances naturally tends to make the initial onus 
very heavy; and, unless it is satisfactorily discharged, courts would be reluctant to treat 
the document as the last will of the testator.” 
This Court also pointed out that apart from suspicious circumstances of this 
kind where it appears that the propounder has taken a prominent part in the 
execution of the will which confers substantial benefits on him, that itself is 
generally treated as a suspicious circumstance attending the execution of the 
will, and the propounder is required to remove the suspicion by clear and satis- 
factory evidence. In other words, the propounder must satisfy the conscience 
of the Court that the document upon which he relies is the last will and testa. 
ment of the testator. 

This decision has been recently referred to in a judgment of this Court in 
Shashi Kumar Banerjee v. Subodh Kumar Banerjee. There, Wanchoo J., 
who spoke for the Court, has observed as follows: 

“The mode of proving a will does not ordinarily differ from that of proving any 
other document except as to the special requirement of attestation prescribed in the 
case of a will by s. 63 of the Indian Succession Act. The onus of proving the will is on 
the propounder and in the absence of suspicious circumstances surrounding the execu- 
tion of the will, proof of testamentary capacity and the signature of the testator ag re- 
quired by law is sufficient to discharge the onus. Where however there are suspicious 
circumstances, the onus is on the propounder to explain them to the satisfaction of the 
court before the court accepts the will as genuine. Where the caveator alleges undue 
influence, fraud and coercion, the onus is on him to prove the same, even where there 
are no such pleas but the circumstances give rise to doubts, it is for the propounder 
to satisfy the conscience of the Court. The suspicious circumstances may be as to the 


4 [1959] Supp. 1 8.C.R. 426, 443. dated September 13, 1963 (Supreme Court). 
5 (1963) Civil Appeal No. 295 of 1960, 
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genuineness of the signature of the testator, the condition of the testator’s mind, 
the dispositions made in the will being unnatural, improbable or unfair in the light of 
relevant circumstances or there might be other indications in the will to show that the 
testator’s mind was not free. In such a case the court would naturally expect that all 
legitimate suspicion should be completely removed before the document is accepted as 
the last will of the testator. If the propounder himself takes part in the execution of 
the will which confers a substantial benefit on him that is also a circumstance to be taken 
into account, and the propounder is required to remove the doubts by clear and satisfac- 
tory evidence. If the propounder succeeds in removing the suspicious circumstances the 
court would grant probate, even if the will might be unnatural and might cut off wholly 
or in part near relations. It is in the light of these settled principles that we have to 
consider whether the appellants have succeeded. in eaba, that the will was duly 
executed and attested.” 

In Sarat Kumari Bibi’s case on which the High Court has relied and which 
is also relied upon in Venkatachala Iyengar’s case just cited, it was found that 
one Jamaluddin who took benefit under the will, had taken an active part in 
the preparation of the will, and, therefore, the rule made by Lindley and 
Davey L.JJ., in Tyrrell v. Painton® that where circumstances exist which 
would excite the suspicion of the Court, the burden is upon the propounder of 
the will to remove such suspicion and prove affirmatively that the testator 
knew and approved of the contents of the document, was applied. 


The High Court has analysed the entire evidence adduced by the propounder 
of the will to prove its due execution by Ramdhan, and along. with that evid- 
ence, it has also considered certain attendant circumstances. One is the fact 
that the will is said to have been executed at Hyderabad, which is a place where 
the appellant resides and carries on his profession as a medical practitioner 
and not at Peepalgaon, where Ramdhan resided. The evidence adduced in the 
case shows that on the day prior to the one on which the will purports to have 
been executed, Ramdhan was at Ghanegaon till the afternoon. This place is 8 
miles distant from Peepalgaon, and the nearest railway station is 20 miles dis- 
tant from Peepalgaon. The will is said to have been executed at about noon, 
and though it is not impossible, it is highly improbable that Ramdhan could 
have been present at the place of execution by that time. The third thing is 
that the will was executed in the house of the appellant. One of the circum- 
stances is that there was no particular reason why the will should have been 
executed at that time, because there is no suggestion that Ramdhan was not 
keeping good health. Then again, the property is very considerable, and in- 
stead of employing the services of a trained lawyer to draw up the will, a lay- 
man like Venkat Rajaram, who has given his profession as ‘‘Jagirdari’’ had 
been enlisted. The scribe as well as the attesting witnesses are not the personal 
friends of Ramdhan, though they say they knew him, but appear to be either 
the friends or neighbours of the appellant. Yet, the appellant wants the Court 
to believe that all these persons were collected by Ramdhan after his arrival at 
Hyderabad on the morning of May 23. This, in itself, would be an improbable 
thing indeed, because Ramdhan would not have had enough time at his dis- 
posal for doing it. Again, there is no explanation why he should collect only 
the friends and acquaintances of the appellant rather than persons, who were 
his own friends. 

The High Court has further pointed out that the document is inseribed on a 
flimsy paper. It is in high-flown Urdu, and is alleged to have been dictated by 
him in that language. No doubt, the evidence indicates that Ramdhan could 
speak in Urdu, but it also indicates that he cannot read or write in Urdu. It 
would, therefore, be legitimate to infer that the language which he could speak 
was the unlettered man’s Urdu and not high-flown Urdu, which contains an 
admixture of Persian words. Indeed, such words have actually been used in 
this document. The signature of Ramdhan is itself in Modi script, which 


6 [1804] P. 151, 157, 159. 
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would not have been the case if he were well-versed in Urdu. When we turn 
to the reverse of the sheet on which the document is inseribed, we find that as 
we go lower down, more and more words seem to be crammed in each line and 
the spacing between two lines tends to decrease, even though there appears to 
have been plenty of-room for the signature of Ramdhan to be seribed lower 
down on the paper. It would be legitimate to infer from this that the signa- 
ture was already there before the will was scribed. This feature of the docu- 
ment as well as the quality of the paper used would suggest that a piece of 
paper bearing Ramdhan’s signature has been utilised by the seribe for engross- 
ing what purports to be a will. 

Finally, there is the circumstance that the will is unnatural in the sense that 
though Ramdhan left property worth several lakhs, he made no provision for a 
residence for his wife but gave her only Rs. 40 per month as her maintenance, 
and made only paltry bequests to his daughters. It is true that the daughters 
are married in affluent families, but in the absence of a male issue, a father is 
normally expected to give at least substantial bequests to his daughters. In- 
stead, the will gives almost the entire property to a distant relative, who, it may 
be noticed, was neither brought up by the testator, nor was a person who looked 
after the testator during his declining years. All this is said to have been due 
to the fact that Ramdhan’s relations with his wife had become strained. In- 
deed, the relationship between Ramdhan and his wife had become so bad that 
Ramdhan, according to the appellant, suspected that she was trying to poison 
him. Curiously enough, in spite of this, Ramdhan continued to live with Sita- 
bai right till his death, and had made no arrangement for a person other than 
her to take charge of the cash and the gold and silver oranaments of the value 
of a couple of lakhs of rupees or so, in the event of his dying suddenly. There 
is nothing to suggest that Ramdhan’s food was cooked by any ene other than 
Sitabai. 

To prove the appellant’s allegations that Ramdhan and Sitabai were not 
getting on well, the main evidence is that of the appellant himself, who is the 
person who has obviously taken an active part in procuring the execution of 
the document which he has set up as the will of Ramdhan. He must be held 
to have taken an active part, even though, according to him, he did not do so, 
because the will was written not only at Hyderabad where he lives and carries 
on his profession but also in his own house, and the persons who played one 
part or the other in this connection are either his friends or bis neighbours. It 
is these cireumstances which have to be borne in mind while evaluating the 
testimony of the witnesses bearing on the execution of the will. Further, it is 
necessary for the appellant to satisfy the conscience of the Court about the 
genuineness of this will by removing all suspicions which naturally flow from 
the various circumstances, which we have set out above. There is not an iota 
of evidence in this regard, and we are not satisfied that the suspicion created 
by the circumstances referred to by us has been ‘removed. Learned counsel has 
taken us through the evidence of the appellant, the scribe and three attesting 
witnesses examined by him. All this evidence has been critically examined by 
the High Court but for reasons given by it in its judgment, not accepted by it. 
We find no reasons for viewing the evidence differently. 

‘We have already adverted to the fact that no particular reason has been 
even indicated by the appellant as to why Ramdhan thought of executing a will 
long before his death. If his idea in doing so was to make certain that his pro- 
perty does not fall in Sitabai’s hands after his death one would have expected 
him to make some arrangement for keeping the movables out of her reach. He, 
however, made no such arrangement. Further, he would have also taken the 
precaution of registering the will, so that any challenge to its gennineness could 
not have been successfully made. 

Further, there is no unimpeachable evidence to show that the will was 
brought to light immediately after Ramdhan’s death, which would have been 
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the case if it were a genuine will. On the other hand, there is one circumstance 
which suggests that the claim on the basis of.Ramdhan’s will was not even 
thought of by the appellant till long after Ramdhan’s death. The circum- 
stance is the continuance of Sitabai in possession of the cash, gold and silver 
articles and other movables, even subsequent to Ramdhan’s death. Of course, 
the appellant has given the explanation that he allowed her to remain in posses- 
sion on his behalf, but his evidence is wholly incredible. Indeed, the appellant 
has said that he instituted the suit because he found Sitabai parting with por- 
tions of Ramdhan’s movables in favour of her daughters and strangers after the 
death of Ramdhan. At least, one thing will follow from this that according to 
him Sitabai was more interested in her daughters than in him. If, therefore, 
he had a genuine claim to Ramdhan’s property, he would not have ‘allowed Sita- 
bai to remain in possession of Ramdhan’s movables. At least, he would have 
obtained from her a document containing the list and description of the mov- 
ables and also an admission to the effect that she was entrusted with them by 
the appellant and that she had no right in them. Had she refused to execute 
such a document, one would have naturally expected the appellant to institute 
a suit for their possession immediately. There is no explanation for the absence 
of such a document, and thus this is also a circumstance which militates against 
the genuineness of the will. 

In the circumstances, we hold that the High Court was right in rejecting the 
evidence of the attesting witnesses and the scribe as well as of the appellant 
with regard to the execution of the will by Ramdhan. 

‘We, accordingly, uphold the judgment of the High Court, and dismiss the 
appeal with costs. 

Appeal dismissed. 
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I. N. Shroff, for respondent No. 2 (In C.A. No. 695 of 1962). 
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for respondents. Nos. 1 to 4 and 6 to 9 (In C.A. No. 700 of 1962). 
IN. Shroff, for respondent No. 10 (In C.A. No, 700 of 1962). 


AYYANGAR J. These three appeals which are on certificates of fitness grant- 
ed by the High Courts—the first by the High Court of Bombay at Nagpur and 
the two others by the High Court of Madhya Pradesh—raise a common ques- 
tion as regards the construction of art. 277 of the Constitution and the validity 
of certain terminal taxes imposed by the respective appellant municipal autho- 
rities under notifications issued under Ch. IX of the C.P. and Berar Munici- 
palities Act, 1922, subsequent to the coming into force of the Constitution, and 
so have been heard together. 

Civil Appeal 598 of 1962 which is an appeal from the High Court of Bom- 
bay at Nagpur has been filed by the Municipal Committee of Amravati against 
a decision of the High Court allowing respondent No. 1’s petition under arts. 
226 and 227 of the Constitution. The Municipal Committee of Amravati has been 
established under the C.P. and Berar Municipalities Act, 1922 (C.P. and Berar 
Act II of 1922) hereinafter referred to as the Act. Chapter IX of the Act 
deals with the imposition, assessment and collection of taxes which might be 
imposed by the Municipal Committee. Section 66 specifies the taxes which, 
subject, to the provisions of the Chapter, the Committee may from time to time 
impose: Its first sub-section specifies in its several clauses 15 varieties of taxes 
and among them is cl. (o) which reads: 

“The terminal tax on goods or animals-imported into or exported from the limits 
of the Municipality provided that terminal tax under this clause and an octroi under 
clause (e) shall not be in force in any municipality at the same time;” 

The other sub-clauses which are relevant for the consideration of the question 
arising in the appeal are sub-cls. (2), (3) and (4) of s. 66 and they read: 

“(2) The State Government may, by rules made under this Act, regulate the im- 
position of taxes under this section, and impose maximum amounts of rates for any tax. 

(3) The first imposition of any tax specified in sub-section (1) shall be subject 
to the previous sanction of the State Government. 

(4) Subject to the control of the State Government, a committee may abolish any 
tax already imposed and specified in sub-section (1) clauses (a) to (m) inclusive, or 
may, within the limits imposed under sub-section (2), vary the amount or rate of any 
such tax: 

Provided that in the case of any municipality indebted to the Government, the 
abolition of any tax or a reduction in the amount or rate thereof shall be subject to 
the previous sanction of.the State Government.” 

Section 67 lays down the procedure for the imposition of taxes and it provides: 

“67. (1) A committee may, at a special meeting, pass a resolution to propose the 
imposition of any tax under section 66. 

(2) When such a resolution has been passed, the committee shall publish, in ac- 
cordance with rules made under this Act, a notice defining the class of persons or descrip- 
tion of property proposed to be taxed, the amount or rate of the tax to be imposed and 
the system of assessment to be adopted. 

(3) 

(4) oo... 

(5) The State Government, on receiving such ROR TA may sanction or refuse to 
sanction the'same, or sanction them subject to such modifications as it may think fit, or 
return them to the committee for further consideration. 

(6) No modification affecting the substance sball be made under sub-section (5), 
unless and until the modification has been accepted by the committee at a special meeting. 

(Dn eees 
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(8) A notification of the imposition of tax under this section shall be conclusive 
evidence that the tax has been imposed in accordance with the provisions of this Act.” 
The procedure for the variation of the taxes is to be found in s. 68 and it reads: 

“68. (1) A committee may, at a special meeting, pass a resolution to propose the 
abolition of any tax already imposed, or a variation in the amount or rate thereof. 

(2): 0... 

(3) If the proposal is to increase the amount or rate of any tax, the committee shall 
publish, in the manner prescribed by rules made under this Act, a notice showing in 
detail the effects of the proposal. 

(4) Any inhabitant of the municipality objecting to the proposed increase may, 
within thirty days from the publication of the notice, submit his objection in writing to 
the committee. 

(5) The committee shall take the proposal and all objections received thereto into 
consideration at a special meeting, and may modify the proposals as it, may think fit, and 
may pass a final resolution on the proposal. 

(6) If the proposal requires the previous sanction of the State Government under 
the provisions of section 66, sub-section (4) or sub-section (5), the committee shall for- 
ward it to the State Government and it shall be dealt with in the manner provided in 
section 67, sub-sections (4), (5) and (6). 

Co kes 


(9) The publication in the manner prescribed of the abolition or variation of any 

tax under this section shall be conclusive proof that-such abolition or variation has been 
made in accordance with the provisions of this Act.” 
From even before the constitution of the municipality under the Act and at a 
time when the municipal committee was governed by the Berar Municipal Law 
of 1886 which was in force prior to the Act and whose taxation provisions were 
continued by the Act of 1922, a terminal tax on goods imported by road or rail 
had been imposed by the Municipality by virtue of a notification dated August 
10, 1916, on several specified kinds of goods. This notification exempted silver, 
bullion and coin from the operation of this tax. This was superceded by a 
notification of June 2, 1921, under which the Schedules were modified and the 
terminal tax imposed was confined to goods imported into or exported out of 
the Municipal area by rail. The notification of June 1921 was amended from 
time to time by other items being added and the rates being increased but no 
change was effected in the taxes imposed after 1936. Under the scheme of the 
distribution of taxing powers between the provinces and the Central Govern- 
ment under the Government of India Act, 1935, terminal taxes on goods carried 
by rail were assigned exclusively to the Federal Centre under item 58 of List I 
to Sch. VII, but the validity of the levy and collection of the terminal tax in 
force, before April 1, 1937, was continued by s. 143 of the Government of India 
Act, 1935, and it was by virtue of this continuance that these taxes were con- 
tinued to be levied after April 1, 1987. Their continuance after January 26, 
1950, when after the repeal of the Government of India Act, 1935, the Constitu- 
tion came into force with the same scheme cf distribution of taxing power on 
the relevant item identical with that under the Government of India Act was by 
reason of art. 277 which was practically in the same terms as s. 148 of the 
Government of India Act, 1935. The taxes imposed by the pre-Constitution 
notification could, therefore, be legally levied and collected even after the Con- 
stitution came into force. 


Subsequent to January 26, 1950, there was a notification on December 1, 
1959, under which to the list of goods liable to terminal tax imported into or 
exported out of the Municipal area, not merely by rail, but also by road were 
added three new items—silver and silver jewellery, gold and gold jewellery, 
and precious stones, and these three specified items were subjected to the tax 
at the same rates as had been imposed on other articles by the notifications 
which were in force from before the Constitution. Before the notification was 


é 
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issued the procedure indicated by s. 67 was gone through and the Government 
accorded their sanction to the rules made by the Municipal Committee for the 
imposition of the tax on the newly added articles. The validity of the tax im- 
posed by this notification was challenged by respondent No. 1 who was carry- 
ing on business within Amravati municipality in gold, silver and precious 
stones on the ground of legislative incompetency which had not been saved by 
art. 277 of the Constitution, in a petition under art. 226. The learned Judges 
ot the High Court by a majority accepted the contention raised by the respon- 
dent and allowed the petition but granted a certificate of fitness and hence tkis 
appeal. The facts of the other two appeals are nearly similar but we shall refer 
to them after dealing with the common question which arises in these appeals, 
It is common ground that the right to levy a terminal tax is now vested in 
the Union Parliament: under Entry 89 of the Union List which reads: i 
“Terminal taxes on goods or passengers carried by railway, sea or air; taxes on 
railway fares and freights”, 
so that if the levy by the appellant of the terminal tax on the newly added 
items, and the same principle would apply to an increase in the rate of the 
duty, had to rest on the independent taxing power of the State, the same would 
have to be struck down for want of legislative competence. Besides, it is neces- 
sary to add that whereas under the notifications in fòrce prior to April 1, 1987— 
when Part III of the Government of India Act was brought into force articles 
imported into or exported out of the municipal area by road was not subject 
to the tax and that state of affairs continued till long after the Constitution 
came jnto force, a terminal tax was imposed by the impugned notification of 
December, 1959, on goods imported or exported by road—a tax which it was 
not open to the State to impose even with the aid of art. 277. But ignoring 
this feature of the impugned notification, in so far as it brought in goods carried 
by road within the scope of the terminal tax, it is admitted that the validity 
of the imposition cannot be justified if it was a fresh imposition. What is, 
however, urged in support of the validity of the imposition is that the same is 
saved by art. 277 which runs: 


“277. Any taxes, duties, cesses or fees which, immediately before the commence- 

ment of this Constitution, were being lawfully levied by the Government of any State or 
by any municipality or other local authority or body for the purposes of the State, 
municipality, district or other local area may, notwithstanding that those taxes, duties, 
cesses or fees are mentioned in the Union List, continue to be levied and to be applied 
to the same purposes until provision to the contrary is made by Parliament by law.” 
If learned counsel for the appellant is right in his contention that the impugned 
tax which he is now seeking to sustain, was the tax which ‘‘was being lawfully 
levied’’ by the municipality before the commencement of the Constitution he 
would certainly be well-founded in the submission that the fact that the ter- 
minal taxes are under the distribution of taxing powers under the Constitution 
assigned to the Union would make no difference for the valid continuance of 
the levy. The question, therefore, is whether this was the tax which was being 
levied by the municipal! authority before the Constitution and for whose con: 
tinuance the article provides. 

The first submission of Mr. Setalvad for the appellants was that this con- 
dition would be satisfied whenever a terminal tax (without reference either to 
the article on which it was levied or the rate) was being lawfully levied by the 
municipality prior to the commencement of the Constitution and as in this case 
admittedly a terminal tax was being levied on certain articles that condition 
was satisfied. His argument was that the words ‘tax or duty’ in the opening 
part of art. 277 should be read as meaning a tax or duty under a specified 
legislative entry, and if such a tax or duty was being levied before the com- 
mencement of the Constitution other duties of the same type or falling within 
the same category might be imposed after the Constitution notwithstanding 
that such duties or taxes were mentioned in the Union List by reason of the 
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words ‘‘shall continue to be levied’’. Secondly, he said that the word ‘levy’ 
meant not merely the ascertainment i.e., assessment and collection of the tax 
but included its imposition i.e., also the charging and if that expression were 
understood in that wide sense it would comprehend a case where other items 
than those originally specified were brought into the fold of the taxing provi- 
sion. The learned Attorney-General who appeared for the State and supported 
Mr. Setalvad, however, went a step further and submitted that it was not even 
necessary that a terminal taz should be actually imposed and was being col- 
lected prior to the Constitution, but that it was sufficient if the State enact- 
ment had vested in the municipality a power to levy such a tax. The argu- 
ment of the learned Attorney-General has to be rejected as lacking any sub- - 
stance, for on no construction, wide or narrow, of the expression ‘levy’ in the 
phrase ‘continue to be levied’ can such a case be comprehended. From the 
mere fact that a State enactment has authorised a municipality to levy a tax 
it cannot be said that a tax which had never been imposed was ‘‘being law- 
fully levied’’ by the municipality, not to speak of the tax ete. collected, being 
‘applied to the same purposes’’ before the commencement of the Constitution 
as contemplated by the concluding portion of the article. 

Coming next to what one might term the narrower submission of Mr. Setalvad 
we do not find it possible to agree with it either. His first submission may 
be expanded thus: The expression ‘‘taxes, duties, cesses’’ with which art. 277 
opens, has to be read in the context of part XII in which the article oceurs and 
so read has to be understood as referring to the class or category of taxes 
which were levied and collected by the State, municipality etc. before the com- 
mencement of the Constitution. In other words, the reference here is to the 
entries in the legislative lists which permit such taxes to be levied, and so read 
and taken in conjunction with the circumstance that the article is one designed 
to prevent the dislocation of the finances of the State or other local autho- 
rities, the terms of the article would be satisfied and the legislative power to 
continue to levy the tax would be conferred ‘‘notwithstanding that the tax, ete. 
are mentioned in the Union List’’. This argument, in our opinion, proceeds 
on ignoring the terms of art. 277. If, as is admitted, the sole object sought 
to be achieved by this provision for ‘‘continuance’’ is to avoid dislocation of 
the finances of. the State and local authorities, by depriving them of the re- 
venues which they were deriving at the commencement of the Constitution, it 
would mean that the intention was to permit the existing range of the taxes 
to be continued, not that the article conferred on them authority to expand 
the range of their taxation by subjecting new items to taxation or by increasing 
the rates of duties. This consideration apart, it is not possible to read the 
words ‘‘notwithstanding that the taxes etc., are mentioned in the Union List’? 
as conferring an unlimited legislative power to impose what in effect the argu- 
ment involves new taxes, though of the same type or nature as existed before 
the Constitution. The question of the proper construction of s. 148(2) of the 
Government of India Act, 1935, which is for all practical purposes indentical 
with art. 277 came up for consideration before this Court in Rama Krishna 
Ramanath v. The Janpad Sabha, Gondia.1 There it was submitted on behalf 
of the respondent-local authority that by virtue of s. 143(2) of the Government 
of India Act the Provincial Legislature was vested with a plenary power to 
legislate in respect of every tax which was being lawfully levied by local autho- 
rities prior to the commencement of the Government of India Act. This Court 
rejected that contention and observed (p. 82): 

“...Section 143(2) which is a saving clause and obviously designed to prevent a 
dislocation of the finances of Local Governments and of local authorities by reason of 
the coming into force of the provisions of the Government of India Act distributing heads 
of taxation on lines different from those which prevailed before that date, cannot be 
construed as one conferring a plenary power to legislate on those topics till such time 


1 [1962] Supp. 3 8.0.R. 70. 
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as the Central Legislature intervened. Such a construction would necessarily involve a 
power in the Provincial Legislature to enhance the rates of taxation—a result we must 
say from which Mr. Sanyal did not shrink, but having regard to the language of the 
section providing for a mere continuity and its manifest purpose this construction must 
be rejected.” 

No doubt, even the words ‘‘continue to be levied and to be applied to the 
same purposes’’ might import and imply a limited legislative power in the 
State. The scope of this limited power was also examined by this Court in the 
same case and it was stated (p. 87): ' 

“...In the context the relevant words of the sub-section could only mean ‘May — 
‘continue to be levied if so desired by the Provincial Legislature’ which is indicated by 
or is implicit in the use of the expression ‘May’ in the clause ‘may be continued until 
provision to the contrary is made by the Federal Legislature.’ This would therefore 
posit a limited legislative power in the Province to indicate or express a desire to con- 
tinue or not to continue the levy. If in the exercise of this limited power the Province 
desires to discontinue the tax and effects a repeal of the relevant statute the repeal would 
be effective. Of course, in the absence of legislation indicating a desire to discontinue 
the tax, the effect of the provision of the Constitution would be to enable the continuance 
of the power to levy the tax but this does not alter the fact that the provision by its 
implication confers a limited legislative power to desire or not to desire the continuance 
of the levy subject to the overriding power of the Central Legislature to put an end to 
its continuance and it is on the basis of the existence of this limited legislative power 
that the right of the Provincial Legislature to repeal the taxation provision under the 
Act of 4920 could be rested. Suppose for instance, a Provincial Legislature desires the 
continuance of the tax but considers the rate too high and wishes it to be reduced and 
passes an enactment for that purpose, it cannot be that the legislation is incompetent and 
that the State Government must permit the local authority to levy tax at the same rate 
as prevailed on April 1, 1937 if the latter desired the continuance of the tax. If such 
a legislation were enacted to achieve a reduction of the rate of the duty, its legislative 
competence must obviously be traceable to the power contained in words ‘may continue 

to be levied’ in s. 143(2) of the Government of India Act.” 

Dealing next with the import of the words ‘may continue to be levied’ the 
same was summarised in these terms: (1) The tax must be one which was law- 
fully levied by a local authority for the purpose of a local area; (2) the identity 
of the body that collects the tax, the area for whose benefit the tax is to be 
utilised and the purposes for which the utilization is to take place continue to 
be the same, and (3) the rate of the tax is not enhanced nor its incidence in any 
manner altered, so that it continues to be the same tax. It is obvious that if 
these tests were applied the submission on behalf of the appellant cannot be 
accepted. 

But authority apart, we cannot, even if this decision were put aside, accede 
to the construction for which Mr. Setalvad contends. It is not disputed that 
- in ultimate analysis the answer to the question raised should turn on the mean- 
ing of the word ‘levied’ in the phrase ‘continue to be levied’ which is the opera- 
tive word conferring a power. Mr. Setalvad submits that ‘levied’ is a word 
of wide and varying import and includes in its denotation not merely the 
actual collection of the tax, but the imposition in the sense of the creation of 
the charge by the statute, as well as the ascertainment of the amount due from 
the tax payer. Mr. Setalvad is right, for before a tax can be collected from any 
tax payer, its quantum must be ascertained and assessed, and for this to be 
lawfully done there must be legislative sanction—in other words an imposition 
of the charge—because it is the charge under the statute that is quantified by 
the authorities acting under the taxing enactment. The acceptance of this con- 
straction however does not lead to the result desired, for what can ‘‘continus 
to be levied’’ is what ‘‘was being lawfully levied’’ in the same sense of the 
word ‘‘levied’’, prior to the Constitution. Admittedly, there was no imposi- 
tion of the charge now sought to be recovered prior to the Constitution i.e., the 
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Act did not impose the charge by s. 66 but merely enabled the Municipal Com- 
mittee by appropriate procedure to impose the tax. If, of course, this power 
had, been availed of and a charge had been imposed it would be a different 
matter. So long as the municipal Committee did not pass the necessary resolu- 
tions and impose the tax there was no charge levied on the commodity, so that 
it could not be said that the tax ‘‘was being lawfully levied’’ before the com- 
mencement of the Constitution. The words ‘‘was being lawfully levied’’ ob- 
viously mean ‘‘was actually levied’’ and it would not be sufficient to satisfy 
those words that the Municipal authority could lawfully levy the tax, but had 
not availed itself of that power, 

There is another circumstance to which also reference may be made. The 
last portion of art. 277 uses the words ‘‘continue to be levied’’ and ‘‘to be 
applied to the same purposes’’. By reason of this collocation between the con- 
cept of the levy and of application of the proceeds of the tax, the Constitution 
makers obviously intended the word ‘levy’ to be understood as including the 
collection of the tax, for it is only when a tax is collected that any question of 
its application to a particular purpose would arise. It is apparent that if the 
words ‘‘levied’’ were understood in the sense which Mr. Setalvad contends, there 
could be no ‘‘application’’ of the proceeds of the tax to the same purposes as at 
the commencement of the Constitution. For ex concessis at that date there 
were no proceeds to be applied. In this connection learned counsel for the res- 
pondent referred us to the decision in Chuttilal v. Bagmal and Balwantrat? 
where the relationship between the levy and the application of the tax has been 
referred to as an aid to the construction of the expression ‘‘continue to be levied’? 
in art. 277. We find ourselves in agreement with the views there expréssed. 

The decision of the High Court is, therefore, correct and the appeal fails, 

Civil Appeal No. 695 of 1962. 

In this appeal a notification was issued under sub-ss. (5) and (7) of s. 67 
of the C.P. and Berar Municipalities Act, 1922, on December 9, 1960, imposing 
a terminal tax on gun-powder imported into or exported out of the municipal 
area by rail. It is admitted that previous to the Constitution there was no tax 
imposed on gun-powder. The position in this case is, therefore, identical with 
that in Civil Appeal No. 598 of 1962 which we have just disposed of and it 
follows that this appeal also fails and should be dismissed. a 

Civil Appeal No. 700 of 1962. 

In Civil Appeal 700 of 1962 the original notification imposing terminal taxes 
in respect of goods coming into or going out of the municipal area by rail was 
one dated March 17, 1926, which was operative from April 1, 1926. This was 
amended by a notification under s. 67(5) of the C.P. and Berar Municipal 
Act, 1922, dated September 23, 1960, by which new articles were included to the 
list of items imported into or exported from the municipal area by rail subject 
to the terminal tax and besides the rate of tax on the previously existing items 
was also increased. It was this inclusion of new articles for the levy of terminal 
tax by the notification of 1960 and the increase in the rate of duty on articles 
already subjected to tax, that was impugned in the writ petition filed by the 
respondent before the High Court. On our reasoning on the basis of which we 
have dismissed Civil Appeal 598 of 1962 it would follow that this appeal should 
also fail. We can see no difference between the inclusion of new items and the 
increase in the rate of duty because if there is an increase it would not be a 
mere continuance of the duty which had been lawfully levied which is the 
only purpose and function of art. 277. The judgment of the High Court 
allowing the writ petition of the respondent was, therefore, correct, 

In the result, all the three appeals fail and are dismissed with costs of the 
contesting respondent or respondents in each appeal. 

Appeal dismissed. 
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Before Mr. Justice Kantawata. 


RAMDAS CHIMNA v. PRALHAD DEORAO.* 


Transfer of Property Act (IX of 1882), Sec. 9—Indian Registration Act (XVI of 1908), Sec. 
17—Extinguishment of interest in immoveable property whether can be made orally— 
Oral relinquishment by mother of her interest in Hindu joint family property exceed- 
ing Rs. 100 in value whether valid and effective. 


A mere extinguishment of an interest in immoveable property is not required 
to be in writing and may be made orally. 

The relinquishment, therefore, by the mother of her interest in Hindu joint 
family property, when the property consists of immoveable property and the value 
of her share therein exceeds Rs. 100, can be effected without a written instrument, 
though if one is executed, it would require registration under s. 17 of the Registra- 
tion Act, 1908. 

Dattatraya Govind v. Narayan Gangaram,' Imperial Bank of India v. Bengal National 
Bank, Limited’ and Gauri Bai v. Gaya Bai,’ referred to. 


G. B. Gandhe, for the appellant. 
R. N. Deshpande, for the respondents. 


Kantawaua J. This appeal arises from the suit filed by the plaintiffs, who 
are respondents Nos, 1, 2 and 8 before me, for possession of survey No. 92 of 
mouza Kopadi. The following facts are no more in dispute. One Ramji, the 
grandfather of plaintiffs Nos. 1 and 2 and the husband of plaintiff No. 3, was at 
the relevant time the owner of this survey number. He died in the year 1941 
leaving him surviving his widow Bainabai, plaintiff No. 3, and two sons Deorao 
and Bhaurao, who are defendants Nos. 2 and 3 respectively, in the suit. Plain- 
tiffs Nos. 1 and 2, Pralhad and Dnyaneshwar, are the sons of Deorao. There 
was a partition of the joint family estate on December 31, 1951, whereunder 
the joint family properties were partitioned between Deorao and Bhaurao. As 
a result of this partition, the suit field along with other properties came to the 
share of Bhaurao. On January 5, 1952, Bhaurao sold away the suit field to 
defendant No. 1, who is the appellant before me, for the sum of Rs. 2,500. 
Subsequent to this sale-deed, on March 26, 1952, there was a partition between 
Deorao, defendant No. 2, and his two sons, Pralhad and Dnyaneshwar, plain- 
tiffs Nos. 1 and 2, whereunder the properties, which came to the share of Deorao 
under the partition dated December 31, 1951, were divided by metes and bounds 
between Deorao and his two sons. In this partition, as plaintiffs Nos. 1 and 2 
were then minors, Bainabai acted as their guardian. The present suit was filed 
in the year 1956 by the two sons of Deorao and Bainabai, the mother of Deorao. 
The reliefs asked for in the suit are that the partition dated December 31, 1951, 
between Deorao and Bhaurao is not binding on the plaintiffs, as under the said 
partition no share was allotted to the mother Bainabai. Secondly, the aliena- 
tion made by Bhaurao of the suit field in favour of defendant No. 1 was not 
valid and binding on the plaintiffs, and lastly there was a prayer for possession. 

The case of defendant No. 1 was that the partition effected on December 31, 
1951, between Deorao and Bhaurao was a valid partition. In fact, Bainabai 
plaintiff No. 3, had orally relinquished her interest in the joint family pro- 
perties in favour of her two sons, Deorao and Bhaurao, after the death of 
Ramji, and that is why no share was allotted to Bainabai when the joint family 
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properties were divided between the two sons, defendants Nos. 2 and 3, and the 
sale effected by Bhaurao in favour of defendant No. 1 was binding on the 
plaintiffs. : 

The trial Court accepted the contentions of defendant No. 1 and dismissed 
the plaintiffs’ suit. It held that after the death of Ramji, Bainabai had orally 
relinquished her interest in the joint family properties and the partition effec- 
ted between defendants Nos. 2 and 3 on December 31, 1951, was valid and 
binding. 

The plaintiffs came in appeal from this decision of the trial Court dismissing 
the suit. The appellate Court has modified the decree that has been passed by 
the learned trial Judge. It held that the partition dated December 31, 1951, 
was a valid partition. However, it took the view that it was not established 
that Bainabai had orally relinquished her interest in the joint family pro- 
perties after the death of Ramji and that was the reason why no share was 
allotted to her when the joint family properties were partitioned between the 
two brothers Deorao and Bhaurao. It further held that relinquishment of in- 
terest in the joint family properties, which consist of immoveable properties, 
can only be made by a registered deed if the interest to be relinquished is worth 
more than Rs. 100. Such relinquishment cannot be made orally and, as in the 
present case, there was no registered deed, Bainabai had not legally relinquished 
her interest in the joint family properties to which she was entitled. The ap- 
pellate Court, therefore, modified the decree in view of the said finding as stated 
above. It is from this decision of the learned Additional District Judge that 
defendant No. 1 has come in appeal to this Court. k 

Mr. Gandhe, the learned counsel who appears on behalf of the appellant, has 
contended before me that there is a patent error in the decision arrived at by 
the learned Additional District Judge, that he has come to the conelusion that 
Bainabai did not relinquish her interest in the joint family properties without 
appreciating the proper provision of law and the admitted facts on record, and 
secondly the learned Additional District Judge was in error in proceeding on 
the assumption that there can be no oral relinquishment. In my opinion, each 
one of these contentions must be upheld... 

The question then arises whether it is open to the mother to relinquish her 
interest in the joint family properties orally when the joint family properties 
consist of immoveable properties like the suit fields and the value of her share 
therein is more than Rs. 100. Mr. Deshpande drew my attention to the case 
reported in Dattatraya Govind v. Narayan Gangaram.’ It was held by Vivian 
Bose J. in that case that 

“Except in the case of partition among the members of a joint Hindu family, where 
the unities of possession, interest, title and time are complete and except in the case of 
entrance to a religious order involving complete renunciation of the world, no person 
can divest himself of interests which have once vested im him by a mere disclaimer. A 
title once vested can be divested only by a recognized conveyance or one of the other 
means allowed by law. It cannot pass by admission, relinquishment, or disclaimer when 
the law requires a deed.” : 

This case does not lay down that relinquishment cannot be made orally. All 
that it says is that the title once vested can be divested only by a recognized 
conveyance or by one of the other means allowed by law. It further says that 
the title once vested cannot pass by relinquishment when the law requires a 
deed. What has to be seen is whether the law requires that relinquishment 
ean only be made by a deed or by an instrument. The Transfer of Property Act 
clearly recognizes oral transfers. Section 9 of the Act provides that ‘‘a transfer 
of property may be made without writing in every case in which a writing is 
not expressly required by law.’’ It follows, therefore, that an oral transfer 
of property is the rule unless there is a law which expressly requires that it 
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should be made in writing. The Transfer of Property Act makes writing neces- 
sary in case of various transfers. Under s. 54, a sale of tangible immove- 
able property of the value of Rs. 100 or upwards, or of a reversion or other in- 
tangible thing is required to be made only by a registered instrument. Under 
s. 59, a writing is necessary in the case of a simple mortgage or in the case of 
all other mortgages except a mortgage by deposit of title-deeds where the prin- 
cipal sum secured is Rs. 100 or upwards. Under s. 107, a lease of immoveable 
property from year to year, or for any term exceeding one year, or reserving 
a yearly rent, is required to be made in writing. Under s. 123, a gift of im- 
moveable property can only be made by a writing. Under s. 180, all transfers 
of actionable claims have to be made by writing and, under s. 118, all exchanges 
are subject to the same rules as are applicable to sales. Thus, when the law 
requires that there should be an instrument in writing and that instrument 
must be registered, the transfer can only be effected in that manner. But 
where no writing is required by the Transfer of Property Act or any other law, 
the transfer may be made orally. Mr. Deshpande is unable to point out any 
statute which requires that the relinquishment by the mother of her interest in 
the joint family property, when the property consists of immoveable property 
and the value of the share therein exceeds Rs. 100, can only be made in writing 
or by an instrument registered. 

In Imperial Bank of India v. Bengal National Bank, Limited,? Rankin C. J. 
said that partition, release and surrender are all forms of transfer but that 
so far as the Transfer of Property Act is concerned, they come under no restric- 
tions. «A right to recover a share of immoveable property may be relinquished 
orally and without an instrument in writing. 

Mr. Deshpande, however, drew my attention to the provisions of s. 17 of the 
Registration Act. There is nothing in the Registration Act or the provisions 
of s. 17 thereof, which requires any particular transaction to be recorded in 
writing. That Act requires only that when certain transactions are so record- 
ed, the writing shall be registered. There is nothing in the Transfer of Pro- 
perty Act or any other law that I am so far aware which requires that a mere 
extinguishment of an interest in the immoveable property shall be in writing. 
The relinquishment by Bainabai of her interest in the joint family property was 
merely abandonment of her interest in the joint family property in favour of 
her two sons. Such a relinquishment or abandonment of interest in the joint 
family property, even though it consists of immoveable properties and is of 
the value of Rs. 100 and upwards, can be effected without a written instrument, 
though if one is executed, it would undoubtedly require registration under s. 17 
of the Registration Act: Gaurt Bai v. Gaya Bai.8 

Thus, the oral relinquishment by Bainabai of her interest in the joint family 
properties in favour of her two sons after the death of Ramji was valid and 
effective in law. Since the time of that relinquishment she ceased to have any 
interest in the joint family properties. The learned Additional District Judge 
was in error in taking the view that an oral relinquishment, even if proved, 
would not divest Bainabai of her interest in the joint family properties. 

In the result, the partition, dated December 31, 1951, between Deorao and 
Bhaurao was a valid and effective partition whereunder each one of the two 
brothers became entitled to the properties that were respectively allotted to 
them. It is not in dispute that the suit field was allotted to Bhaurao under the 
said partition and Bhaurao has sold it to the present defendant No. 1 in, the 
year 1952. In the result Bainabai is not entitled to any interest in the suit field. 

The appeal is allowed. The decree passed by the learned Additional District 
Judge declaring that Bainabai had 1/3rd share in the suit field and that she 
was entitled to recover possession of that share from defendant No. 1 is set 
aside and the suit is dismissed with costs throughout. 

Appeal allowed. 


2 (1930) L.L.R. 68 Gal. 136. 8 [1927] ALR. Nag. 44. 
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[NAGPUR BENCH] 


Before Mr. Justice Chitale and Mr. Justice Paranjpe. 


CHHOTELAL VERMA v. THE CORPORATION OF THE CITY OF 
NAGPUR.* 

City of Nagpur Corporation Act (II of 1950), Secs. 123, 119, 124(1), 3(2)—Corporation 
appointing assessor under s. 123—Valuation made by such assessor under s. 119 whether 
without Jurisdiction—Whether assessment referred to in s. 124(1) assessment of tax 
itself-—Valuation for assessing annual letting value arrived at only on basis of floor 
area whether permissible—Levy of taxes by Corporation whether illegal in absence 
of resolution passed by Corporation directing preparation of assessment register— 
Whether valuation made for taxes, assessment of tax payable and recovery of tax 
legislative functions of Corporation. 

The appointment of an assessor under s. 123 of City of Nagpur Corporation Act, 1948, 
amounts to delegation by the Corporation of the power to value lands and buildings 
to the assessor. Therefore, when a Corporation appoints such an officer, chooses to 
call him “assessor” and if such officer makes the valuation under s. 119 of the Act, 
such valuation made by him for the purpose of assessing property tax is not without 
jurisdiction. 

The assessment referred to in s. 124(1) of the City of Nagpur Corporation Act, 198, 
is the assessment of the annual value for the purpose of assessing the property tax, 
and not the assessment of the tax itself. 

Valuation for assessing the annual letting value of a building arrived at by a muni- 
cipality only on the basis of the floor area of the building would be arbitrary valuation. 

Lokmanya Mills v. Barsi Borough Municipality’ and Mahad Municipality v. Bombay 
S. R. T. Corp’ referred to. 

Rule 4 of the Rules framed under the C. P. and Berar Municipalities Act, 1922, is 
still in force by virtue of s. 3(2) of the City of Nagpur Corporation Act, 1948, and under 
this rule it is obligatory on the Corporation to prepare the assessment register. 
Therefore, the mere fact that a resolution directing revaluation and preparation of 
an assessment register was not passed by the Corporation will not make the levy 
of taxes by the Corporation illegal. 

Only the imposition of a tax and the determination of the rate thereof along with 
its basis are legislative functions, while the rest are administrative functions, There- 
fore, to make a valuation for the purpose of taxes as provided by the City of Nagpur 
Corporation Act, 1948, or prescribed by the rules thereunder, to assess the amount 
of the tax payable and the recovery of the tax are all executive or administrative 
functions and not legislative functions. 

Nagpur Kshatriya Khatik Samaj v. Corporation of City of Nagpur, referred to. 


Tre facts appear in the judgment. 


D. T. Mangalmurts and Shankar Anand, for the petitioners, 
8. M. Hajarnavis, C. 8. Dharmadhikari and M. N. Phadke, for the opponents. 


Carrare J. The petitioners in this case are residents of Nagpur. They have 
been paying municipal taxes viz. the property tax, water rate, conservancy 
tax and publie latrines cess. Prior to March 2, 1951, Nagpur City had a muni- 
cipality, whose affairs were managed by a Committee consisting of elected and 
other members. The said Committee was empowered by statute to levy some 
taxes on the residents of Nagpur in order to provide them with certain amenities. 
The Municipal Act that was applicable before the City of Nagpur Corporation 
Act, 1948, came into foree was the C.P. and Berar Municipalities Act, 1922 
(Act II of 1922). Section 66 of that Act empowered the Municipal Committee 

* Decided, September ait. Psat Special L.R. 181. 


Civil Application No. 31 of 1 2 (1960) 68 Bom. L.R. 174. 
1 [1961] ATR. 8.C. ise "s.c. 64 Bom. 3 [1956] Nag. 162. 
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to impose various taxes including (1) property tax, (2) latrine or conservancy 
tax, (3) tax for the construction and maintenance of public latrines and (4) 
water rate for water supplied by the Committee. The Nagpur Municipal Commit- 
tee had imposed these taxes in the city. The City of Nagpur Corporation Act, 
1948, hereinafter called ‘the Corporation Act’, received the assent of the Govern- 
nor General on January 22, 1950, and was brought into force on March 2, 1951. 
The provisions of s. 114 of the Corporation Act are similar to those of s. 66 of 
the C.P. and Berar Municipalities Act, hereinafter referred to as ‘the Muni- 
cipal Act’; sub-s. (3) of s. 114 of the Corporation Act corresponds to s. 71 of 
the Municipal Act. It is common ground that the above-said taxes are to be 
assessed on the gross annual letting value of buildings and lands. Section 119 
of the Corporation Act defines the expressions ‘the annual value of land’ and 
‘the annual value of buildings’; it also prescribes the mode of ascertaining the 
annual value of lands and buildings. It is not disputed before us that in the 
Corporation Act the expressions ‘the annual value’ and ‘the annual letting value’ 
are used in the same sense; they are synonymous. The petitioners allege that 
the imposition of taxes, their reduction, alteration or enhancement is exclusively 
within the authority of the Corporation, it is not merely an executive act, and 
it has to be done by the Corporation itself. The petitioners further allege that 
an exception seems to have been made in the Corporation Act in the case of pro- 
perty tax; but so far as the other taxes are concerned, the authority to impose, 
reduce or enhance them still remains with the Corporation and is regulated by 
rules made under s. 71 of the Municipal Act, as no fresh rules have been made 
underss. 114 (3) of the Corporation Act. These rules, according to the peti- 
tioners, provide for valuation, assessment and the revision thereof by the Cor- 
poration itself. The petitioners further allege that in about 1958 revision of 
assessment was undertaken by the Corporation Authorities and the Chief Execu- 
tive Officer began to act under s. 124 of the Corporation Act. The function of 
finding out of the annual letting value was entrusted to an officer, called ‘ Asses- 
sor’. He increased the assessment and issued notices under s. 127 of the Cor- 
poration Act, the ground of increase given in the notices being ‘the general rise 
in rate’. (See para. 7 of the petition). On receipt of these notices, tax-payers 
filed their objections under s. 128 of the Corporation Act. These objections, ac- 
cording to the petitioners, should have been heard by the Chief Executive Officer 
himself. He, however, did not hear them himself. Temporary officers were 
appointed to hear and decide these objections. According to the petitioners, 
these officers were not delegated the powers vested in the Chief Executive Officer 
under s. 129 of the Corporation Act or under the rules. The petitioners, there- 
fore, contend that the determination of the objections by the said officers was 
ultra vires and of no effect. 

The petitioners further mention that some tax-payers appealed to the Addi- 
tional District Judge, Nagpur. Against his decisions, the Corporation pre- 
ferred revision applications. These revision applications were heard by Mr. Justice 
Abhyankar, who held that the necessary powers were not delegated to the asses- 
sor and the procedure adopted for the reassessment was not sanctioned by the 
statutory provisions and was, therefore, illegal. In view of these findings, Mr. 
Justice Abhyankar held that the Corporation was not entitled to recover the in- 
creased taxes from the tax-payers in those cases. 

The petitioners allege that in spite of Mr. Justice Abhyankar’s decision, the 
Corporation issued bills for taxes, under s. 154 of the Corporation Act, based 
on the revalution which, according to them, was made without jurisdiction and 
illegally. Thereafter notices of demand were issued under s. 155 of the Cor- 
poration Act and tax-payers were threatened with coercive process. In some 
cases warrants were actually issued and taxes were realised. The petitioners 
further allege that objections to the notices of demand stating that the revalua- 
tion was without jurisdiction and hence the assessment was illegal were sub- 
mitted under s. 156 (1) (b) of the Corporation Act, but instead of investigating 
and deciding those objections demands are made by the Corporation. The peti- 
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tioners further allege that even in the cases in which objections were decided, 
the tax-payers were not heard and, therefore, that determination of the objections 
is illegal, being opposed to principles of natural justice. 


With regard to water rate, conservancy tax and public latrines cess, the peti- 
tioners allege that according to the rules in force, the power to make a revalua- 
tion and re-assessment of these taxes lay solely with the Corporation and the 
Corporation alone could exercise that power. In fact, however, the Corporation 
did not exercise that power by passing any resolution directing revaluation and 
re-assessment of the said taxes. The petitioners allege that the Chief Executive 
Officer did it on his own authority. According to the petitioners, the assessment 
made in 1958-60 for the purpose of increasing water rate, conservancy tax and 
public latrines cess is, therefore, illegal. 

According to the petitioners, in following the procedure for the re-assessment, 
the following illegalities are committed: 

(i) The Corporation has not framed bye-laws under s. 415(14) (b) (a) of the 
Act, and in the absence of such bye-laws, the annual values found out by the 
Assessor were arbitrary. 

(ii) That there is no authority either in the Act or in the Rules to fix the 
letting value on the floor area of the buildings classified according to various 
categories as the Assessor has done. 

(iii) That there was no delegation of authority by the Chief Executive Officer 
of the Corporation to the Objection Officers who had, therefore, no jurisdiction 
to hear and decide the objections. 

/(iv) That there was no delegation by the Chief Executive Officer to the As- 
sessor to act under s. 124 of the Corporation Act. 

(v) That the basis laid down for dealing with re-assessment of property tax 
is wrongly taken as the basis also for the re-assessment of water, latrine, and 
public latrines taxes. 

On these allegations, the petitioners pray for a writ of prohibition against 
the Corporation of the City of Nagpur and the Chief Executive Officer, now the 
Municipal Commissioner of Nagpur Corporation, prohibiting them from re- 
covering the increased taxes from the year 1958-59 onwards. 

The opponents, i.e. the Corporation of the City of Nagpur and the Municipal 
Commissioner in their reply contend that the objections raised by this petition 
could have been agitated in appeals provided by the Corporation Act, hence 
the present petition should not be entertained. They further contend that under 
the C.P. and Berar Municipalities Act, 1922, rules were framed for the imposi- 
tion, assessment and collection of taxes. Under r. 3 of the said rules, powers 
of re-valuation, assessment ete. were delegated to assessment officers appointed 
by the Nagpur Municipal Committee and the Civil Station Sub-Committee. These 
powers conferred on the assessment officers continued even after the Corpora- 
tion Act came into force, as they were saved by s. 3(2) of that Act. The oppo- 
nents further contend that the power which the Chief Executive Officer had 
under s. 124 could be delegated by an order passed under s, 123. Orders under 
s. 123 were passed authorizing the assessing officer, now called assessor, to re- 
value lands and buildings. The opponents further allege that the assessor before 
revaluing the lands and buildings in any ward in the city of Nagpur submitted 
the programme chalked out for the purpose of revaluation to the Chief Execu- 
tive Officer, who sanctioned that programme. According to the opponents, such 
sanction read with s. 123 of the Corporation Act amounted to delegation of the 
necessary authority in favour of the assessor. The opponents further allege that 
the powers under ss. 124 and 127 of the Corporation Act were delegated by the 
Chief Executive Officer on February 5, 1959, and notices were subsequently 
i.e. after April 1, 1959, issued under s. 127 by the assessor. The opponents 
alternatively contend that even assuming that the assessor was not duly autho- 
rized to issue notices under s. 127, the petitioners and other tax-payers sub- 
mitted their objections and those objections were heard under s. 129 of the 
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Corporation Act by an officer duly authorized in that behalf. The objections 
having thus been decided by a duly authorized person, such decision and the 
consequent assessment of the taxes would be legal and valid. The opponents 
have in their return stated that the then Municipal Committee created a post 
of an objection officer in the year 1936. The duties and functions of this officer 
were clearly stated in the resolution passed by that Committee. The power to 
hear objections to revaluation and consequent assessment was delegated to this 
officer and, according to the opponents, this delegation of authority still holds 
good under s. 3(2) of the Corporation Act. The opponents further point out 
that after the Corporation Act came into force, the Administrator in his capa- 
city as the Chief Executive Officer confirmed the appointment of the objection 
officer and also delegated to that officer his powers under s. 129 of the Corpora- 
tion Act. The opponents further allege that the assessment of the property 
tax is an executive act and was properly entrusted under the Corporation Act 
to the Chief Executive Officer—now the Municipal Commissioner. They further 
contend that the rules, which are still in force in view of s. 3(2) of the Corpora- 
tion Act, provide for the appointment of an officer for the exercise of the 
powers in respect of revaluation, assessment and collection of water rate, con- 
servancy tax and public latrines cess, hence the valuation and the assessment 
of these taxes made by the assessor is legal and valid. The opponents admit that 
the annual letting value is determined by the officer called assessor. They also 
admit that notices under s. 127 were issued by the assessor. It is also admitted 
that the objections were heard by officers other than the Chief Executive Officer. 
The opponents, however, contend that these officers were duly authorized, hence 
the action taken by them is not illegal. The opponents contend that r. 3 of the 
Assessment Rules empowers the Corporation to delegate the function of re-valua- 
tion and assessment to an officer of the Corporation, formerly called ‘assessment 
officer’ and now called ‘assessor’. In view of the rules framed under the C. P. 
and Berar Municipalities Act, 1922, which are still in force because of s. 3(2) 
of the Corporation Act, revaluation and assessment of water rate, conservancy 
tax, and public latrines cess is also legal and valid. The opponents deny that 
the re-valuation is arbitrary and based only on floor area basis. They allege that 
the asssesor has taken all the relevant circumstances into account, he has con- 
sidered each case separately and has made the revaluation and consequent 
assessment of the taxes in question. 

In order to consider the contentions advanced by Mr. Mangalmurti for the 
petitioners, it would be necessary to refer to certain provisions of the Corpora- 
tion Act before discussing the said contentions. 

Section 114 of the Corporation Act corresponds to s. 66 of the C. P. and 
Berar Municipalities Act, 1922. Section 114, sub-ss. (/) (a) to (d) refer to the 
taxes in question. The relevant portion of s. 114 reads thus: 

“114. (1) For the purposes of this Act, the Corporation shall impose— 

(a) a tax payable by the owners of buildings or lands situated within the city with 
reference to the gross annual letting value of the building or land, called property tax; 

(b) a latrine or conservancy tax payable by the occupier or owner upon private 
latrines, privies or cesspools or upon premises or compounds cleansed by Corporation 
agency; 

(c) a tax for the construction and maintenance of public latrines; 

(d) a water-rate, where water is supplied by the Corporation;...” 
From the wording of this section, it is clear that it is obligatory on the Corpora- 
tion to impose these taxes. This is clear in view of sub-s. (2) of s. 114 which 
also empowers the Corporation to impose some more taxes. But the wording of 
sub-s. (2) indicates that it is only an enabling provision and the Corporation 
may or may not impose the taxes mentioned in sub-s. (2). Subsection (3) of 
s. 114 provides that the State Government may frame rules to regulate the 
imposition, assessment and collection of taxes mentioned in s. 114. 

Section 115 deals with the procedure for imposing taxes. This section pro- 
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vides that the Corporation may, at a special meeting, pass a resolution proposing 
the imposition of any tax mentioned in s. 114. After passing such resolution, 
the same shall be published by the Corporation, so that the residents of the City 
can submit their objections to the proposals contained in the resolution. The 
Corporation may, after considering such objections, amend the resolution and 
the proposals as contained in the amended resolution shall be forwarded to the 
State Government for sanction. After receipt of the sanction by the State 
Government, it (sanction) shall be published in the Gazette and on such pub- 
lication it can be said that the tax is duly imposed and shall come into force 
from the date mentioned in the notification. 

Section 116 lays down on what properties the property tax would be imposed 
and what properties would be exempt from that tax. Section 116 also pre- 
scribes the minimum rate of property tax. 

Section 119 lays down the mode of ascertaining the annual value of land and 
buildings. The expression ‘annual letting value’ used in s. 114 and the expres- 
sion ‘annual value’ used in s. 119 seem to be synonymous. Section 120 autho- 
rizes the Chief Executive officer to require, by a written notice, the occupier of 
any land or building to furnish the name and address of the owner. Section 122 
lays down that the liability to pay the property tax is on the owner of the 
property. Section 123 provides that the Corporation may employ a person to 
determine the annual value of lands and buildings in accordance with the 
principles laid down in s. 119. Any person so employed shall have power after 
giving due notice to enter on, survey and value any land or building in the city, 
as per directions of the Chief Executive Officer. Section 124 lays dowh that 
the valuation of any land or building situated in the city, which had been 
made before the commencement of the Corporation Act and was in force at the 
commencement of the said Act, shall remain in force and shall be deemed to 
be the valuation for the assessment of the property tax on such land or build- 
ing, until the Chief Executive Officer makes a fresh valuation under the Cor- 
poration Act. Such valuation made by the Chief Executive Officer shall remain 
unchanged for one year and may thereafter be revised by the Chief Executive 
Officer at the termination of successive periods of one year. Sub-section (2) 
of s. 124 provides that the Chief Executive Officer may, instead of making a new 
assessment every year, adopt the existing assessment, with such alterations as 
he thinks fit, giving to the persons affected by such alterations same notice as 
would be required while making a new assessment. Sub-section (3) lays down 
that at least once in five years the Chief Executive Officer shall arrange for a 
survey for the purposes of assessment of each part of the city. 

Section 125 enables the Chief Executive Officer to get the necessary informa- 
tion from the owners or occupiers of lands and buildings for the purpose of 
preparing the assessment list. Section 126 provides that after the valuation 
under s. 124 of the lands and buildings is completed, the Chief Executive Officer 
shall get that valuation entered in a list and shall then give public notice of 
the place where such list may be available for inspection. The notice shall also 
invite objections to the valuation, if any, within the period mentioned in sub-s. 
(2) of s. 126. Section 127 provides that the Chief Executive Officer shall, in all 
cases in which any land or building is valued for the first time and in the cases 
where the valuation previously made is increased under s. 124, give special 
notice thereof to the owner or occupier concerned, and that notice shall contain 
a statement giving the grounds of the increase. Section 128 enables the citizens 
to submit objections to the valuation made under the abovesaid provisions. 
Section 129 provides that the Chief Executive Officer shall decide the objections 
submitted under s. 128 after hearing the persons submitting the objections. 
Sub-section (3) of s. 129 provides that if necessary the assessment list would 
be amended according to the decision on the abovesaid objections. Section 130 
provides an appeal to the District Court, Nagpur, against the decision of the 
Chief Executive Officer with regard to the said objections. Subject to the 
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decisions under ss. 129 and 180, the valuation made by the Chief Executive 
Officer under s. 124 is final under s. 181 of the Corporation Act. 

Section 154 provides for the presentation of a bill in respect of any tax that 
has become payable. Section 155 provides that if the bill presented under s. 
154 is not paid within 15 days, a notice of demand shall issue. Section 156 
provides that the person, on whom a notice of demand is served, shall within 
21 days either pay the sum demanded in the notice or show cause to the satis- 
faction of the Chief Executive Officer as to why the amount demanded should 
not be paid or prefer an appeal as provided by s. 164 to the Judicial Magistrate 
authorized to hear such cases. 

Reference may also be made to s. 59 of the Corporation Act. Sub-sections 
(3) (a) and (4) of that section read thus: 

“(3) Subject, whenever it is in this Act expressly so directed, to the approval or 
sanction of the Corporation or of the Standing Committee, and subject also to all other 
restrictions, limitations and conditions imposed by this Act, the entire executive power for 
the purpose of carrying out the provisions of this Act, vests in the Chief Executive Officer, 
who shall also— 

(a) perform all the duties and exercise all the powers specifically imposed or con- 
ferred upon him by this Act; 

(b) ... 

(e) ... 

(4) Any of the powers, duties or functions conferred or Imposed upon or vested in 
the Chief Executive Officer by this Act may be exercised, performed or discharged under 
the Chief Executive Officer’s control and subject to his superintendence and to such 
conditions and limitations, if any, as he may think fit to prescribe, by any municipal 
officer, whom the Chief Executive Officer may generally ‘or specially empower in 
writing in this behalf.” 

It is important to note that sub-s. (3) of s. 59 lays down that the entire exe- 
cutive authority for the purpose of carrying out the provisions of the Corpora- 
tion Act vests in the Chief Executive Officer. It is also material to note that 
sub-s. (3) (a) further lays down that the Chief Executive Officer shall perform 
all the duties imposed on him by the Corporation Act and shall also exercise all 
powers conferred on him by that Act. Sub-section (4) of s. 59 authorizes the 
Chief Executive Officer to delegate any of his powers to any municipal officer 
whom he thinks fit, subject to his control and superintendence. This delegation 
may be general or specific, but it has to be in writing. So also s. 3(2) of the 
Corporation Act is material. It reads thus: 

“Every appointment, rule, byelaw, form, notification, notice, tax, scheme, order, licence 

or permission made, issued, imposed, sanctioned or given, under the Central Provinces 
and Berar Municipalities Act, 1922, shall, so far as it relates to the Municipality of 
Nagpur and so far as it is in force at the commencement of, and is not inconsistent with, 
this Act, be deemed to have been made, issued, imposed, sanctioned or given under the 
provisions of this Act, and shall unless previously altered, modified, cancelled, suspended, 
surrendered or withdrawn, as the case may be, under this Act remain in force for the 
period, if any, for which it was so made, issued, imposed, sanctioned or given.” 
It is important to note that all appointments, rules and taxes under the prior 
Municipal Act are continued as if made under the Corporation Act, unless 
they are inconsistent with the provisions of the Corporation Act or they are 
changed under the provisions of that Act. These are the material provisions 
which we will have to bear in mind while considering the contentions raised in 
this petition. 

Before dealing with Mr. Mangalmurti’s contentions we would like to mention 
the preliminary objections, which are raised in the return submitted by the 
opponents. The opponents contend that the petitioners had a right to appeal 
provided by the Corporation Act. They have not exercised that right, hence 
they are not entitled to get relief under art. 226 of the Constitution. They also 
contend that there has been considerable delay in approaching this Court under 
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art. 226, hence the discretionary relief sought for should not be granted by this 
Court. 

Mr. Mangalmurti on behalf of the petitioners relies on a decision of the 
Supreme Court, viz. Calcutta Discount Co. v. I. T. Oficer.) Reliance is placed 
on the observations in para. 28 of the judgment. The relevant observation is: 


“ ..The existence of such alternative remedy is not however always a sufficient 

reason for refusing a party quick relief by a writ or order prohibiting an authority act- 
ing without jurisdiction from continuing such action.” 
Reliance is also placed on another decision of the Supreme Court, viz. A. V. Ven- 
kateswaran v. R. 8. Wadhwani.2 The observations in paras. 8 and 10 of the 
judgment in that very case clearly indicate that although existence of another 
remedy may not be an absolute bar, the discretion always lies with the High 
Court to consider whether the discretionary relief under art. 226 of the Con- 
stitution should be granted or not in cases where an alternative remedy exists. 
The ground of delay also is always taken into account by the High Court in 
granting discretionary relief under art. 226 of the Constitution. In this case, 
however, we do not propose to dispose of the application on these grounds. We 
may also mention that Mr. Phadke, who appears for the Corporation, has not 
pressed these objections and has fairly stated that in view of the fact that the 
Corporation seeks guidance from the decisions of this Court, the application 
should be disposed of on merits, and not on the preliminary points. 

We may also mention here another objection raised in the return submitted 
by the opponents, viz. this is a joint petition by several petitioners making 
vague and general allegations without giving the necessary facts of each case. 
There is some force in this contention raised by the opponents. As we will 
presently point out, while dealing with some questions raised in the petition, 
difficulty arises because the necessary facts are not available from the petition 
and this difficulty arises because several tax-payers have submitted a joint 
petition. 

The first contention raised by Mr. Mangalmurti is that the revaluation, i.e. 
fresh assessment of the annual value of the property tax, contemplated by s. 124, 
is in fact made by, the assessor employed by the Corporation and not by the 
Chief Executive Officer, as should have been done under s. 124 of the Corpora- 
tion Act. It is urged that under s. 124 it is the Chief Executive Officer alone 
who can make such revaluation, hence the revaluation admittedly made by the 
assessor is without jurisdiction and, therefore, illegal. It is common ground 
that the revaluation is, in fact, made by the assessor. The Corporation, how- 
ever, contends that the work of revaluation done by the assessor was duly autho- 
rized and ultimately sanctioned by the Chief Executive Officer, hence the re- 
valuation and the consequent assessment of the property tax is legal and valid. 
The Corporation also contends that the assessor, who has made the revaluation, 
is appointed under s. 123 of the Corporation Act, and in view of the provisions 
of s. 123 the assessor is duly authorized to make the necessary revaluation for 
the purpose of assessing the property tax. 

We shall first deal with the argument based on s. 123 of the Corporation Act. 
Sub-section (7) of s. 123 reads thus: 

“123. (1) The Corporation may, if it thinks fit, employ a person to determine the 
annual value of lands and buildings in accordance with the principles laid down in section 
119.” 

It is important to note that the appointment of an assessor under s. 123 is for 
determining the annual value of the lands and buildings in accordance with 
the principles laid down in s. 119. Section 119 makes it quite clear that the 
determination of the annual value is for the purpose of assessing lands and 
buildings to the property tax. In the present case, it is not disputed before us 
that the assessor, who has made the revaluation and has determined the annual 
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value of the lands and buildings, was duly appointed. In fact, the Corporation 
has produced a copy of the order, dated March 12, 1951, appointing Mr. D. 8. 
Dixit, who was ‘Assessment Officer’ under C.P. and Berar Municipalities Act, 
1922, as ‘Assessor’ under the Corporation Act (annexure A-2). The Corpo- 
ration Act came into force on March 2, 1951. After that Act came 
into force, until the Corporation could start functioning, all the powers under 
that Act vested in and were exercised by an Administrator. That Administra- 
tor issued the said order, annexure A-2, which states, that the old ‘Assessment’ 
Officer’ Shri D. S. Dixit will be styled as ‘Assessor’ and that he and his assis- 
tants called ‘Assistant Assessors’.will be in charge of revaluation in the respec- 
tive areas mentioned in that order. Under s. 124 of the Corporation Act the 
Chief Executive Officer has to make a fresh valuation, i.e., determine afresh 
the annual value of the lands and buildings in the Corporation area, at least 
once in five years. Once he determines such value, that will remain unchanged 
for one year. The Chief Executive Officer may revise that valuation at the 
termination of successive periods of one year. It is obvious that such valuation 
for the property tax has to be made according to the principles laid down by 
s. 119 of the Corporation Act. It is urged on behalf of the Corporation that 
the Corporation Act by s. 123 provides that the Corporation may appoint an 
assessor for determining the annual value of lands and buildings according 
to the principles laid down in s. 119. This appointment under s. 123 itself 
amounts to delegation by the Corporation of the power to value lands and build- 
ings to the assessor. In our opinion, there is considerable force in this conten- 
tion. It is true that under s. 124 read with s. 119 the Chief Executive Officer 
has tô make a fresh valuation according to the principles laid down in s. 119. 
From that, however, it does not necessarily follow that the valuation made by 
the assessor is without authority and hence illegal. The Corporation Act itself 
by s. 128 confers on the Corporation the power to appoint an officer to determine 
the annual value of lands and buildings as provided by s. 119. If the Corpora- 
tion appoints such an officer, chooses to call him ‘Assessor’, and if such officer 
makes the valuation under s. 119, it cannot be said to be without jurisdiction. 
Mr. Mangalmurti on behalf of the petitioners urged that under s. 123 the asses- 
sors could only make valuation on the principles laid down in s. 119, but he 
could not make assessment of the annual value of lands and buildings for the 
property tax under s. 124 of the Corporation Act. We are unable to accept this 
contention. In this connection, it is important to note that s. 119 itself lays 
down that the valuation to be made according to the principles mentioned in 
that section is for the purpose of assessing lands and buildings to the property 
tax. The opening words of s. 119 make this quite clear. Thus it is clear that 
the valuation as per s. 119 is made for the purpose. of assessment of property 
tax. If that is so, the assessment of property tax based on such valuation would 
be only a matter of calculation, only an administrative act, inasmuch as the rate 
at which the property tax is to be assessed on the basis of the said valuation is 
decided by the Corporation itself, the minimum rate having been fixed by the 
Corporation Act. Hence, in our opinion, it cannot be said that the valuation 
made by the assessor for the purpose of assessing the property tax was without 
jurisdiction. 

We may mention here one argument advanced by Mr. Mangalmurti on be- 
half of the petitioners. He relies on a decision of the Nagpur High Court, viz. 
Nagpur Kshatriya Khatik Samaj v. Corporation of City of Nagpur? and con- 
tends that imposition, assessment and collection of taxes is a legislative func- 
tion and it cannot be delegated by the Corporation to anyone else. Reliance is 
placed on the following observations (pp. 105-106): 

“The main question in the present case is whether the Corporation in levying this 
socalled fee has exceeded the taxing power delegated to it. It may be pointed out that 
the power to tax belongs to the legislature. The State Legislature has delegated the 


3 [1956] Nag. 102. 


510 THE BOMBAY LAW REPORTER. [VOL. LEVL 


power in respect of municipal administration to the Corporation, but the taxing power 
of the Corporation depends upon the grant to it in the Act. The Corporation cannot 
either change or exceed the delegated powers. The power of the municipal corporations 
to impose taxes, licence fees, or other imposts is not an absolute power.” 

In our opinion, only the imposition of a tax and the determination of the rate 
thereof along with its basis are legislative functions, while the rest are adminis- 
trative functions. Whether to impose a particular tax or not, and the deter- 
mination of the rate including the basis for that rate, at which the tax would 
be imposed, are the only legislative functions. The imposition of the taxes we 
are concerned with is obligatory as can be seen from s. 114 of the Corporation 
Act. The Corporation has to determine, with the sanction of the State Govern- 
ment, the rate of these taxes. Basis for the rate of property tax is also provided 
by ss. 114(7) (a), 116(7) and 119 of the Corporation Act. Basis for the rate 
of the other taxes is provided by rules. But to make a valuation for the pur- 
pose of these taxes as provided by the Act or prescribed by the rules thereunder, 
to assess the amount of the tax payable and the recovery of the tax are all 
executive or administrative functions. We are unable to agree with Mr. Man- 
galmurti that these also are legislative functions. 

On behalf of the Corporation, reliance is also placed on the fact that the 
proposals regarding re-valuation were submitted by the assessor to the Chief 
Executive Officer. (See Annexures D and D-1). Annexure D shows that the 
proposals regarding revaluation were submitted by the assessor to the Chief 
Executive Officer and he sanctioned these proposals. It may also be noted 
that a reference was made to the Standing Committee for sanction. The Stand- 
ing Committee, however, directed that action should be taken as provided ‘under 
the law, thereby indicating that action under s.:124(3) of the Corporation Act 
should be taken by the Chief Executive Officer. Ultimately, the Chief Executive 
Officer sanctioned the proposed programme of re-valuation on May 29, 1955. 
Thus, it will be clear that the re-valuation was, in fact, sanctioned by the Chief 
Executive Officer. A similar sanction was further accorded on February 19, 
1957. It is, however, urged by Mr. Mangalmurti on behalf of the petitioners 
that this would at the most be a sanction to the proposed re-valuation, but not 
a sanction to the actual valuation arrived at. That seems to be so. On behalf 
of the Corporation, however, reliance is placed on the fact that after this re- 
valuation, the valuation which was arrived at was entered in a list and a publie 
notice was issued as required by s. 126, sub-s. (7), and objections were invited. 
Thereafter under s. 127 notices were issued to those individuals whose lands or 
buildings were valued for the first time, and also in those cases where valuation 
was increased under s. 124 read with s. 119. Thereafter, according to the Cor. 
poration, objections submitted by the tax-payers were heard and determined 
by officers duly authorised in that behalf. Relying on these facts, it is urged 
that after all due opportunity was given to the tax-payers to raise objections to 
the valuation arrived at and those objections were determined by officers duly 
authorized and thus the valuation, which was finally arrived at, was by an officer 
duly authorized in that behalf. In support of this contention, reliance is placed 
on certain orders, by which some persons were authorized to hear objections. 
Reliance is placed on annexure C to the return. It indicates that by a resolu- 
tion dated April 20, 1936, the Municipal Committee sanctioned the creation of 
a post of an officer for the disposal of objections to re-valuation and assessment. 
Reliance is further placed on annexure C-1. This is an order dated June 28, 
1952. This is an order issued by the Administrator after the Corporation Act 
came into force. By this order, Mr. D. Y. Mardikar was appointed as Objection 
Officer with effect from July 1, 1952. Reliance is also placed on annexure C-2, 
by which the Administrator, who was the then Chief Executive Officer, dele- 
gated powers vested in him under s. 129 to the Assistant Secretary of the Cor- 
poration. There was similar delegation of authority in favour of Mr. 8. V. 
Dahat, Assistant Objection Officer, by an order, dated July 1, 1952 (Annexure 
C-3), Some more documents indicating such delegation of authority are pro- 
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duced. These documents are relied upon to show that persons were duly 
authorized to hear the tax-payers’ objections. Reliance is also placed on s. 
59(4) of the Corporation Act, which provides that the Chief Executive Officer 
can delegate any of the powers conferred on him by the Corporation Act to 
any other municipal officer. In view of s. 59(4) and the various documents 
referred to above, there can be no doubt that persons were duly appointed and 
authorized to hear the objections submitted to the valuation made by the asses- 
sor. These persons seem to be duly authorized and it cannot be said that the 
objections that were heard, were heard by persons not duly authorized in that 
behalf. In para. 8 of the petition, the petitioners generally allege that the 
Chief Executive Officer should have heard the objections under s. 128; he did 
not hear them, but they were heard by officers who had no authority to hear 
them. For reasons indicated above, we are unable to accept this contention. 
We may mention here that it is in the case of such points that a difficulty arises 
because of a joint application submitted by several tax-payers. In para. 8 of 
the petition there is a vague and general allegation that the objections were 
ordered to be decided by persons not duly authorized. The petition itself states 
that some of the objections were heard and decided. The petition, however, 
does not give the necessary details of each individual case. In view of this and 
in view of the facts alleged and proved by the Corporation by producing the 
abovesaid papers, we must hold that the petitioners have failed to prove that 
the objections were ordered to be decided by persons not duly authorized, or 
that some objections were decided by persons not duly authorized. 

The next question for consideration is whether the petitioners’ contention 
that the fresh assessment of annual letting value and the consequent assessment 
of the property tax by the Corporation is illegal and invalid is correct in view 
of the facts stated above. Under s. 124 of the Corporation Act, what the Chief 
Executive Officer is required to do is to make valuation for the purpose of the 
assessment of the taxes. It is important to note that s. 124 does not deal with 
the assessment of the property tax itself. It merely deals with the assessment 
of the annual value and duration of such assessment for the purpose of property 
tax. On behalf of the petitioners, reliance is placed on the expression ‘‘after 
such assessment has been made by the Chief Executive Officer’’ used in s. 124(/). 
Read in its context, however, it is clear that the assessment referred to in that 
expression is the assessment of the annual value for the purpose of assessing 
the property tax, and not the assessment of the tax itself. This will also be 
clear from the other provisions of the Act that follow. After the valuation is 
made, s. 126 provides that the valuation shall be entered in a list, that list shall 
be published and objections will be invited; s. 127 provides that in cases where 
valuation is first made and in cases where the valuation is increased, not merely 
a general notice, but a special notice will be given to the individuals concerned. 
Section 129 provides investigation into the objections to the valuation submitted 
under s. 128. Section 130 provides an appeal against the decision of the muni- 
cipal officer deciding the said objections. After the objections are thus finally 
decided, under s. 132 a final assessment list, showing—among other items—the 
amount of the property tax payable, is to be prepared and thereafter such as- 
sessment list duly authenticated by the Chief Executive Officer will be conclu- 
sive evidence of the amount of the property tax leviable on each land or building 
under s. 133 of the said Act. Thus, in view of these provisions it is clear that 
the final assessment of the leviable tax is made under s. 132, after the objections 
are decided. As already stated, the objections seem to have been decided by 
persons duly authorized and after these objections were decided, the assessment 
list under s. 182 was prepared. We may mention here that the conclusive nature 
of the assessment list, as provided by s. 183(2) of the Corporation Act, was not 
ehallenged except on the ground that objections under s. 128 were heard by 
persons not duly authorized. We are, therefore, unable to hold that so far as 
the property tax is concerned, the valuation made by the assessor under s. 119 
and the consequent assessment of the property tax was without jurisdiction 
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and, therefore, illegal, as contended by the petitioners. We may incidentally 
mention here that although the petitioners had taken additional grounds, which 
they were allowed to do, challenging the vires of ss. 59 and 124 of the Corpora- 
tion Act, these grounds were not pressed at the hearing before us. 

One more contention urged by the petitioners is that there is no authority, 
either in the Act or in the rules, to fix the annual letting value on the basis of 
the floor area of the buildings classified into various categories, as the assessor 
has done. This allegation is denied by the opponents in para. 16(b) of their 
return. They allege that although certain general tests were formulated, these 
tests were applied to each individual case, taking into account the variations 
depending upon the circumstances in each case. Here again difficulty arises 
because of a joint application submitted by several tax-payers. The petition 
does not give the necessary details, hence it is not possible for us to decide whe- 
ther the abovesaid contention raised by the petitioners is correct or not. Mr. 
Phadke, who appears for the Corporation, stated before us that the assessor 
while making the valuation has considered each case separately and has not 
taken the floor area as the only basis for valuation. As already stated, in the 
absence of necessary facts and details, it is not possible for us to determine 
whether the petitioners’ abovesaid contention is correct or not. We may, how- 
ever, invite the attention of the Corporation to a decision of the Supreme Court 
viz. Lokmanya Mills v. Barsi Borough Municipality+. The relevant observa- 
tions are in paras. 5 and 6 of the judgment. The pertinent observations are: 

“...The Municipality ignored both the methods of valuation and adopted a method 
not sanctioned by the Act. By prescribing valuation computed on the area of the fac- 
tory building, the Municipality not only fixed arbitrarily the annual letting value which 
bore no relation to the rental which a tenant may reasonably pay, but rendered the 
statutory right of the tax-payer to challenge the valuation illusory.” 

Mr. Phadke invites our attention to the following observations in the same 
decision (p. 1361) : 

“If the Municipality of Barsi had adopted any of the recognised methods of valua- 

tion for assessing the annual letting value, the tax would not be open to challenge, but 
the method adopted was not a recognised method of levying the rate.” 
What we wish to emphasize is that as laid down by their Lordships of the 
Supreme Court, the method of valuation should not be arbitrary and if the 
valuation is arrived at only on the basis of floor area, that would be arbitrary 
valuation. 

Mr. Phadke also referred to a recent decision of this Court, viz. Mahad Muni- 
cipality v. Bombay S. R. T. Corp.©. As stated already, we are not, in the ab- 
sence of necessary facts, in a position to decide whether the petitioners’ conten- 
tion, viz. the valuation is made only on floor area basis and is, therefore, arbi- 
trary, is correct or not. We have invited the attention of the Corporation to 
the abovesaid decision, so that if there are any defects in the valuation, they 
may be removed. 

The next contention of Mr. Mangalmurti is that the water rate, conservancy 
tax and tax for the construction and maintenance of public latrines, that is now 
imposed, is also illegal inasmuch as it is levied by persons not duly authorized. 
In para. 11 of the petition, the petitioners allege that under the rules in force, 
the power to levy the said taxes remains solely with the Corporation, which alone 
can exercise that right. The Corporation has not in fact done it. The Corpora- 
tion never met and passed a resolution directing re-valuation and consequent 
re-assessment for the purpose of increasing water rate and latrine taxes. The 
Chief Executive Officer has done it on his own authority. The assessment made 
in 1958-60 for the purpose of increasing water and latrine taxes is, therefore, 
ilegal. The opponents in their return admit that the Corporation has not pass- 
ed any resolution with regard to re-valuation for the purpose of water rate, 
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conservancy tax and tax regarding publie latrines. The opponents, however, 
contend that r. 3 of the Assessment Rules (published in Notification No. 6973- 
3707-M-XIII .dated September 17, 1941) in respect of latrine or conservancy 
tax empowers the Corporation to delegate the function of valuation to an officer 
of the Corporation specially appointed for that purpose. There is a similar 
rule in respect of water rate. Such delegation was made in favour of the asses- 
sor, who has done the work of valuation. Reliance is placed on annexure A: to 
the return. This is an extract from the proceedings of a meeting of the General 
Committee, dated June 22, 1939. This, however, merely authorizes the assess- 
ment officer to sign the notices in respect of assessment. What is, however, 
more important is annexure A-2 to the return. This is an order passed by the 
Administrator on March 12, 1951, i.e. after the Corporation Act came into force, 
and by this order the ‘Assessment Officer’ appointed under the old Act was 
styled as ‘Assessor’. In other words, he was invested with the powers of an 


-assessor under s. 123 of the Corporation Act. (See marginal note to s. 123). 


Now, it is important to note that although s. 123 read with s. 119 authorizes the 
assessor to determine the annual value of lands and buildings for the purpose 
of property tax only, the water rate, conservancy tax and tax for the construc- 
tion and maintenance of public latrines—these taxes also are assessed on the 
same annual value, which is admittedly the same as annual letting value, arrived 
at according to the principles laid down in s. 119 of the Corporation Act. Re- 
liance is also placed on the rules made in respect of the above-said taxes. Rules 
published on August 19, 1941, relate to the imposition of a tax on private latrines 
and fog the constriction and maintenance of public latrines. Rule 2 reads thus: 
“2, There shall be imposed— 

(i) On every building or land without a private latrine, a tax payable by the owner 
‘under section 66(1)(4) for the construction and maintenance of public latrines according 
to the following scale on its gross annual letting value:— 

Rate of the tax per annum...” 


This rule will indicate that it was obligatory on the municipality to impose this 


tax. There is a similar rule in respect of water rate in the rules published on 
September 28, 1949. (See page 27 of the rules). Similarly there are rules 
with regard to assessment of the said taxes, which are called ‘Assessment Rules’. 
(See pages 41 and 47 of the rules). Now, sub-r. (1) of r. 1 lays down how the 
gross annual letting value of a building is to be arrived at. Sub-rule (2) of r. 
1 lays down that the valuation arrived at under sub-r. (/) shall ordinarily re- 
main in force for a period of five years. Rule 3 provides that the valuation 
shall be made by an officer specially appointed for the purpose by the Municipal 


‘Committee. Rule 7 provides that the Municipal Committee may delegate to 


a Sub-Committee or to one of its officers the power to hear and finally dispose 
of the objections under r. 6. (See pages 41 to 43 of the rules). Now it is 
clear from these rules that for determining the annual letting value for the 
purpose of latrine and conservancy tax, mode of valuation is preseribed by the 
rules. The rules also provide that the valuation shall be made by officers spe- 
cially appointed in that behalf and that objections to valuation and assessment 
could be heard and determined by an officer appointed to hear such objections. 
There are similar rules with regard to water-rate. (See pages 47 to 49 of 
the rules). : 

On behalf of the petitioners Mr. Mangalmurti relies on r. 4 which lays down: 


“The committee shall on or before the 31st January of every third year cause to be 
prepared an assessment register containing...” 
Then the details to be entered in that register are set out. Mr. Mangalmurti points 
out that the last item to be entered in that register is the amount of tax, It is 
urged on behalf of the petitioners that this rule makes it clear that it is the 
Committee, i.e. the Municipal Committee, which has to do all this. Mr. Mangal- 
murti relies on the admission in the opponents’ return that the Corporation itself 
never met to pass a resolution regarding the valuation and preparation of the 
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assessment register. It is, however, important to note that r. 4 itself lays down 
that the Committee shall cause the assessment register to be prepared, ie. the 
rule does not contemplate that the assessment register will be prepared by the 
Committee itself. What is urged on behalf of the petitioners is that the Com- 
mittee must direct a re-valuation and preparation of assessment register by pass- 
ing a resolution at a duly convened meeting, and in the absence of such direc- 
tion by the Committee, re-valuation made by other officer would be without juris- 
diction. We are unable to accept this contention. As pointed out above, the 
imposition of these taxes, viz. water rate, conservancy tax and tax for the con- 
struction and maintenance of public latrines, is obligatory under the rules, 
which are admittedly in force because of s. 3(2) of the Corporation Act. It 
may be pointed out that under the Corporation Act also under s. 114 sub-s. (1) 
(b), (c) and (d), imposition of these taxes is obligatory. It is not open to 
the Corporation to decide whether it shall levy these taxes or not. If it is obli- 
gatory on the Corporation to levy these taxes, it fqllows that making the valua- 
tion for the purpose of these taxes is also obligatory. The rules with regard to 
these taxes, referred to above, must be deemed to be in force in view of s. 3, 
sub-s. (2) of the Corporation Act. This is not disputed before us. Rule 4 
relied upon by Mr. Mangalmurti provides for the preparation of the assessment 
register on or before January 31 of every third year. Now, reading the rules 
as a whole it is clear that the preparation of this assessment register is necessary 
because this assessment register furnishes evidence with regard to the amount 
of tax that is to be recovered, while the valuation provides the basis for deter- 
mining the amount of these taxes. As already stated, it is obligatory on the 
Corporation to levy these taxes. The Corporation has no discretion to decide 
whether to levy these taxes or not; it, therefore, follows that the preparation 
of the assessment register also is obligatory on the Corporation. There is no 
discretion to be exercised in this respect, hence the mere fact that a resolution 
directing revaluation and preparation of an assessment register was not passed 
by the Corporation would not make the levy of the said taxes illegal. Since 
the valuation arrived at for the purpose of these taxes is made by an officer 
duly authorized in that behalf it must be held that the assessment and levy of 
these taxes also is not illegal, as alleged by the petitioners. It is also urged by 
Mr. Mangalmurti on behalf of the petitioners that the rules do not provide for 
an assessor, hence the valuation made by an assessor in the present case is illegal. 
There is no substance in this contention. As pointed out above, r. 3 provides 
that the valuation shall be made by an officer specially appointed for the pur- 
pose by the Municipal Committee. As already pointed out, these rules are still 
in force by virtue of s. 3, sub-s. (2), of the Corporation Act. The valuation is 
thus made by a duly authorized person and whether he is called assessor or by 
any other name would be immaterial. 

In para. 9 of the petition, the petitioners referred to the decision of Mr. Justice 
Abhyankar in Civil Revision Application No. 193 of 1960 and other companion 
revision applications. That decision is: City of Nagpur Corp. v. Bhalchandra®. 
-From the observations of Mr. Justice Abhyankar at page. 772 it is clear that the 
decision, so far as the points involvedin this petitioin are concerned, was based on 
a concession made at the Bar. The opponents in their return have frankly stated 
that when the revision applications were heard by Mr. Justice Abhyankar, 
they could not produce the necessary documents, and the decision should be 
confined to the cases that were decided. As already pointed out, Mr. Justice 
Abhyankar’s decision proceeds mainly on the concession made at the Bar and 
it is obvious that the decision must be confined to the cases decided by Mr. Justice 
Abhyankar. We are also told that the Corporation filed a review application, 
but it was rejected. Even so, the effect would be that Mr. Justice Abhyankar’s 
decision would conclude the particular cases decided by him. It'is not even 
suggested before us that that decision would operate as a bar on the principles 
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of res judicata. Hence, we have decided the points raised before us on the 
material placed before us. 


For reasons indicated above, the petition fails and is dismissed. It appears 
that the Corporation’s failure to produce the necessary material before Mr. 
Justice Abhyankar has given rise to this petition. We, therefore, think that 
there should be no order as to costs. 

Petition dismissed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Chitale. 


MANIK SADASHIV v. KRISHNABAI KISAN MOHOD.?® 
Indian Limitation Act (IX of 1908), Art. 132—Transfer of Property Act (IV of 1882), 
Secs. 92, 100—Right of contribution and right of subrogation—Starting point of limitation 
for suit to enforce rights similar to those of mortgagees and suit to jenforce right to 
claim contribution. 

The right of contribution is quite independent of the right of subrogation conferred 
by s. 92 of the Transfer of Property Act, 1882. While considering the question of 
limitation in such cases, the important point for consideration would be “What is the 
nature of the claim in suit?” That is to be decided on the allegations in the plaint. 
If the allegations in a plaint indicate that it is a suit to enforce rights similar to those 
of the mortgagee, in that case the plaintiff cannot have higher rights than the mort- 
gagee, even though the plaintiff may have a right of subrogation under s. 92 of the 

`- Transfer of Property Act and the starting point of limitation would be the date when 
the amount due under the mortgage became payable. If, however, the allegations 
in the plaint indicate that the plaintiff is seeking to enforce his right to claim con- 
tribution, along with his right to enforce the charge arising in his favour under s, 100 
of the Transfer of Property Act, the starting point of limitation would be the date 
on which the plaintiff in such a suit made payment and redeemed the mortgage. 
Aziz Ahmad Khan v. Chhote Lal, agreed with. 

Mahomed Ibrahim Hossein Khan v. Ambika Persad Singh’, Balchand v. Ratanchand’, 
Rameswar Prasad v. Ramnath Khemka', Brij Bhukhan v. Bhagwan Datt and Suwa- 
bai v. Krishna Ravji‘, referred to. 


Tp facts appear in the judgment. 


C. P. Kalele, for the appellants. 
G. R. Mudholkar, for the respondents. 


Curate J. The only question that arises in this appeal is one of limitation. 
The relevant facts are as follows: On May 18, 1933, one Anant for himself and 
as the guardian of his minor son mortgaged to one Shrikrishna Survey Nos. 38 
and 116/1 for Rs. 700. The mortgage amount was payable by seven annual 
instalments, the first one being payable on January 15, 1934. On July 23, 1940, 
the mortgagors sold to the plaintiffs their equity of "redemption in respect of 
3 acres and 20 gunthas out of Survey No. 38, now numbered as Survey No. 38/2, 
and the whole of Survey No. 116/1 for Rs. 1, 400. Out of the said consideration, 
Rs. 650 were paid in cash and the remaining Rs. 750 were to be paid by the 


* Decided, September 24, 1963. Second Appeal (1928) I.L.R. 50 All. 569. 
BA 171 of 1967, against the decision of (1911) L.R. 89 LA. 68, s.c. 14 Bom. 
B. S. Wankhade, Additional District Judge, at L.R. 280. 
Achalpur, in Civil Appeal No. 6-A of 1956, [1942] Nag. 393. 
confirming the decree passed by N. B. [1950] A.I.R. Pat. 174. 
[1942] ALR. Oudh 449, rn. 


ages Civil Judge Class II, at Achalpur, 
in Suit No. 48-A of 1955. [1948] A.I.R. Nag. 256. 
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plaintiffs to the above-said mortgagee. The sale deed recites that the mortgagee 
had agreed to settle his dues for Rs. 750. The original defendant Kisan was a 
co-occupant in Survey No. 116, he being the owner of Survey No. 116/2. Kisan, 
the present defendant, filed a suit for pre-emption against the plaintiffs in 
respect of Survey No. 116/1. A pre-emption decree was passed in favour of Kisan, 
the present defendant, on June 30, 1942; he was allowed pre-emption and pos- 
session on depositing Rs. 315 subject, however, to the abovesaid mortgage. On 
April 16, 1948, the plaintiffs paid Rs. 825 to the mortgagee Shrikrishna and 
redeemed the whole mortgage. On April 13, 1955, the plaintiffs filed the pre- 
sent suit for contribution. In the plaint, after setting out the above mention- 
ed facts, the plaintiffs allege that they are entitled to receive contribution and 
if the defendant, i.e. Kisan, fails to pay the amount due from him by way of 
contribution, the amount should be recovered by enforcing the charge, which 
the plaintiffs have under s. 100 of the Transfer of Property Act. 

The defendant contested the suit on various grounds. So far as this appeal 
is concerned, the only important contention is that the suit is barred by limi- 
tation. 

Both the trial Court as well as the lower appellate Court have held that the 
present suit is barred by limitation under art..1382 of the Limitation Act, the 
starting point of limitation being the date on which the mortgage amount be- 
came payable, It is against this decision that the present second appeal is filed 
by the plaintiffs. 

It is common ground that art. 132 of the Limitation Act applies to the present 
suit. The only dispute is what’ would be the starting point of limita- 
tion. The starting point of limitation mentioned in art. 132 is ‘‘when 
the money sued for becomes due.’’ On the allegations in the plaint, it 1s 
quite clear that the present suit is one for contribution and not for recovery 
of an amount due under a mortgage. If this is a suit for coutribution prima 
facie the cause of action would take place when the plaintiffs paid the amount 
due to the mortgagee and redeemed the mortgage. It could not in any case be 
earlier than that. It is obvious that unless the amount due under the mortgage 
‘was paid and the mortgage was redeemed by the plaintiffs, there could be no 
question of the plaintiff’s claiming contribution. The defendant, however, con- 
tends that under s. 92 of the Transfer of Property Act a person in the position 
of the plaintiffs is subrogated to the rights of the mortgagee, he has the same 
rights as the mortgagee, hence the suit must be within twelve years from the 
date when the amount due under the mortgage became payable. 

On behalf of the respondent-defendant Mr. Mudholkar relies on a decision 
of the Privy Council, viz. Mahomed Ibrahim Hossein Khan v. Ambika Persad 
Singh.1 The observations relied upon are as follows (p. 84): 

“...But as the Rs. 12,000 were under the zarpeshgi deed of November 20, 1874, repay- 
able in Jeth 1294 Fasli (September, 1887) and this suit was not brought until September 
22, 1900, the claim of the plaintiffs to priority is barred by art. 132 of the Second Sche- 
dule of the Indian Limitation Act, 1877, and all that they are entitled to so far as the 
5 annas 4 pies share in Fatehpur-Lawaech is concerned is a decree entitling them to re- 
deem the mortgage of January 7, 1888, on payment to the legal representatives of Lalji- 
Mahto of the amount of the principal and interest in respect of which the 5 annas 4 pies 
share in Fatehpur-Lawaech was sold to him under the decree for salé in Gajadhur Mahto’s 
suit of September 6, 1888.” : i 
Relying on these observations, it is urged that the plaintiffs have no higher 
rights than the original mortgagee. The mortgage amount became payable on 
January 15, 1940, hence the present suit filed after more than twelve years, i.e. 
on April 13, 1955, must be held to be barred by limitation. Mr. Kalele for the 
plaintiffs seeks to distinguish the abovesaid case on the ground that it was a 
suit by a person who had redeemed an earlier mortgage against the subsequent 


1 (1911) L.R. 89. I.A. 68,8.0, 14 Bom. L.R. 280. - 
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mortgagees, hence, according to Mr. Kalele, different considerations would pre- 
vail. Mr. Kalele contends that that was not a suit against one, who was in 
the position of a mortgagor and thus bound to redeem. That case is also sought 
to be distinguished on the ground that in that case the suit was barred in any 
event, even if it was held that the starting point was the date of the payment 
by the person who was subrogated. The above-quoted observations will indicate 
that the money due under the mortgage, that was redeemed, became payable in 
September 1887. It was, in fact, paid in February 1888. The suit was filed 
on September 22, 1900. Thus the suit was beyond twelve years even from the 
date of payment. From the judgment in the above-mentioned Privy Council 
case, it appears that the question as to what would be the starting point of limi- 
tation in a suit for contribution did not arise before their Lordships of the 
Privy Council. There seems to be no discussion in the judgment on such a 
question. All that their Lordships observed is that a person claiming subroga- 
tion under s. 92 of the Transfer of Property Act has the same rights as the 
original mortgagee. In my opinion, the above-mentioned Privy Council decision 
` does not cover the point that arjses for consideration in the present appeal. 

Mr. Mudholkar also relies on Balchand v. Ratanchand.? The above-mentioned 
Privy Council case was referred to in this decision. After referring to that 
case, the learned Judge observes (p. 399) : 

“In view of this clear exposition of the law, it cannot be contended that the right to 
enforce the charge acquired by subrogation arises as a fresh right on payment of the prior 
mortgage~debt.” 

On the same page, the learned Judge observes (p. 399) : 

“As pointed out in Stbanand Misra v. Jagmohan Lal? subrogation is in most cases rather 
an additional remedy than an additional right and may exist concurrently with and as 
a further security to the right to a simple action for reimbursement.” 

It is, however, important to note that the learned Judge observes (p. 401): 

“| ..That right arises not under section 92 of the Transfer of Property Act, but under 

section 82 and section 95 read with section 100 of that Act. [See Ahmad Wali Khan 
v. Shamsh-ul-Jahan Begam, Aziz Ahmad Khan v. Chhote Lal’ and Kotappa v. Ragha- 
vayya’.] To recover contribution, Balchand would have a fresh period of limitation 
from the dates on which he made the payment, i.e., in 1937 and 1938.” 
Thus this decision does not go against the plaintiffs. On the other hand, some 
of the observations indicate that the right of claiming contribution is a right 
independent of subrogation and that it is an additional right. Mr. Kalele for 
the plaintiffs relies on a decision of the Allahabad High Court, viz. Aziz Ahmad 
Khan v. Chhote Lal. The learned Judges formulated the question for consi- 
deration as follows (p. 575) : 

“The question before us is whether Chhote Lal, having paid the decretal amount, not as 

a puisne encumbrancer, but as a purchaser of the village Nagla, was entitled to exact con- 
tribution from the remaining 9 properties; and whether this claim for contribution is 
within time.” 
In this case also, the defendants’ contention was that the person making the 
payment, Chhotelal, was subrogated to the position of the original mortgagee, 
the suit was virtually to enforce the mortgagee’s rights and the suit having 
been filed more than twelve years from the date the mortgage amount became 
payable, it was barred by limitation. The important observations are as follows 
(pp. 579-582) : 

“The doctrine of subrogation has been applied for the benefit of a party making the 
payment in suitable cases and cannot be applied to the disadvantage of that party. Where 
a suit is brought to enforce a contribution, which is based on the maxim ‘equity is equa- 
lity’, it is only partially right to say that the party making the payment and relieving the 

2 [1942] Nag. 393. L.R. 397, P.O. 


3 (1922) LL.R. 1 Pat. 780. 5 (1928) LL.R. 50 All, 569, 
4 (1906) LL.B. 28 All. 482, s.o. 8 Bom. 6 (1926) I.L.R. 60 Mad. 626, 
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co-mortgagor’s property from burden is subrogated to the position of the mortgagee. It 
is clear that he cannot enforce the right of the mortgagee to sell all or any of the proper- 
ties to realize the entire money recoverable by him, The mortgagee would be entitled, 
without any restriction, to enforce the payment of the entire mortgage money against any 
one of the properties he might choose to proceed against; but the mortgagor seeking con- 
tribution has to exempt his own property (if it has not been sold) and must bear a pro- 
portionate part of the mortgage money. Then, he has to split up his claim and must ask 
for a proportionate payment from the owners of the remaining properties. Properties 
would contribute, some more and others less, according to the respective values of the 
properties. Thus it is clear that a co-mortgagor seeking contribution is not ‘exactly in 
the same position, in all respects, as the mortgagee whom he has redeemed... 

There can be no doubt that where a right of contribution exists, that right comes into 
play only when a payment is made. It would be absurd to say that although the right to 
exact contribution arose in Chhote Lal on the 19th of July, 1916, the limitation against 
him had begun to run on the 23rd of September, 1899, (the date of the mortgage), and 
that it had already been time-barred on the 23rd of September, 1911, i.e., even before the 
right accrued. The right of contribution in India, where the Transfer of Property Act 
is enforced, arises under the provisions of section 82 of the Act. Under the view express- 
ed by their Lordships of the Privy Council in the case of Ahmad Wali Khan v. Shamsh- 
ul-Jahan Begam, quoted above, section 95 is equally applicable. On the satisfaction, 
therefore, of a mortgage by a co-mortgagor, a charge arises in favour of the person making 
the payment and that charge can be enforced under section 100 of the Transfer of Property 
Act. Thus we have the clearest sanction for holding that the right to enforce arose on 
payment and, under article 132 of the Limitation Act, the person making the payment 
has 12 years within which to enforce the charge.” 

The above-quoted observations make it quite clear that the right of contribu- 
tion is quite independent of the right of subrogation conferred | by s. 92 of the 
Transfer of Property Act. Thus while considering the question of limitation in 
such cases, the important point for consideration would be ‘‘what is the nature 
of the claim in the suit?’ That is to be decided on the allegations in the plaint. 
If the allegations in a plaint indicate that it is a suit to enforce rights similar 
to those of the mortgagee, in that case it is obvious that the plaintiff cannot 
have higher rights than the mortgagee, even though the plaintiff may have a 
right of subrogation under s. 92 of the Transfer of Property Act. If, however, 
the allegations in the plaint indicate that the plaintiff is seeking to enforce his 
right to claim contribution, along with his right to enforce the charge arising 
in his favour under s. 100 of the Transfer of Property Act, the starting point 
of limitation would obviously be different and that would be the date on which 
the plaintiff in such a suit made payment and redeemed the mortgage. With 
respect, I agree with the view and the reasoning for the same adopted by the 
Allahabad High Court in Aziz Ahmad Khan v. Chhote Lal. Mr. Kalele also refer- 
red to Rameswar Prasad v. Ramnath Khemka” and Brij Bhukhan v. Bhagwan 
Dati.8 These decisions also emphasize the distinction mentioned by me above. 


In the present case, on the allegations in the plaint it is quite clear that the 
plaintiffs are claiming a right of contribution. They also seek to enforce the 
charge that arises in their favour under s. 100 of the Transfer of Property Act. 
In view of this, I hold that the starting point of limitation under art. 132 of the 
Limitation Act would be the date on which the plaintiffs redeemed the mortgage, 
viz. April 16, 1943. Hence the present suit filed on April 13, 1955, must be held 
to be within limitation. 


The lower appellate Court in para. 21 of its judgment refers to Suwabai v. 
Krishna Ravji, and observes that the decision is binding on it. It, therefore, 
held the suit to be barred by limitation and dismissed it. The learned Judge, 
who decided the above-mentioned case viz. Suwabai v. Krishna Ravji, referred to 


7 [1950] AIR. Pat. 174. Q [1048] ALR. Nag. 256. 
8 [1042] AIR. Oudh 449, F.B. 
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the earlier decision, viz. Balchand v. Ratanchand and held that the suit was 
barred by limitation. He, however, observes (p. 257) : 

«It follows that although a suit for contribution would have been within time by 
reason of the fact the present suit was filed within 12 years from 28-9-1929, the date 
on which the plaintiff deposited the decretal amount in C.S. No. 37 of 1928,...” 

These observations indicate that the learned Judge held the suit to be time- 
barred, as he took the view that it was not a suit for contribution. In my 
opinion, the lower appellate Court has misread that decision. 

With regard to interest, the plaintiffs in their plaint have claimed interest at 
Rs. 12 per cent. per annum from the date of payment. The plaintiffs would 
not, however, be entitled to interest. They do not seem to have given notice 
before suit claiming contribution with interest, hence they would be entitled 
to interest only from the date of the suit. In my opinion, reasonable rate of 
interest would be Rs. 6 per cent. per annum. 

For reasons indicated above, I allow the appeal, set aside the decree of the 
lower appellate Court and decree the plaintiffs’ claim to the extent of Rs. 400 
with future interest from the date of the suit at Rs. 6 per cent. per annum. 
There shall be a charge for the decretal amount on Survey No. 116/1. Defen- 
dant shall pay plaintiffs two-third costs throughout. In view of my conclusion 
recorded above, the cross-objections do not survive, they are dismissed. 

Appeal allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Wagle. 


SHRI KESHEORAJ DEO SANSTHAN KARANJA v. BAPURAO DEOBA.* 

Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) Act (Bom. 
XCIX of 1958), Secs. 2(11) (12) (21), 38, 129—Idol owning land as landlord whether 
can terminate tenancy of tenants on ground of personal cultivation—Whether idol 
capable of cultivating land personally within s. 2(12). 

An idol or a juridical person who owns land as a landlord is not capable of cul- 
tivating the land personally within the meaning of s. 2(12) of the Bombay Tenancy 
and Agricultural Lands (Vidarbha Region and Kutch Area) Act, 1958, and therefore 
the benefit of the provisions under the Act pertaining to termination of tenancies 
on the ground of personal cultivation of the landlord cannot be extended to such 
a juristic person. 

“In order to claim a right to a personal cultivation there must be established 
a direct nexus between the person who makes such a claim, and the agricultural 
processes or activities carried on on the land. All the agricultural operations, though 
allowed to be done through hired labour or workers must be under the direct super- 
vision, control, or management of the landlord. The requirement of personal super- 
vision under the third category of personal cultivation provided for in the defini- 
tion contained in s. 2(12) of the Act does not admit of an intermediary between the 
landlord and the labourer, who can act as agent of the landlord for supervising the 
operations of the agricultural worker. 

Shri Kalanka Devi Sansthan, Patur v. Pandu Maroti! approved. 


Tue facts appear in the judgment. 


B. A. Udhoji and 8. R. Wadodkar, for the petitioner. 
C. 8. Dharmadhikari, for respondent No. 1. 


*Deoided, February 14, 1964. Special Civil Civil Applications Nos. 369 to 373 of 1962). 
Application No. 368 of 1962 (with Special 1 [1963] Mh. L.J. 249. 


520 THE BOMBAY LAW REPORTER. [Vou. LXVI. 


ABHYANKAR J. This order will govern the disposal of all these petitions which 
raise a common question under the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region and Kutch Area) Act, 1958, Act No. XCIX of 1958. 

The petitioner in all these cases is Shri Kesheoraj] Deo Sansthan of Karanja. 
The Sansthan filed an application against several tenants in respect of lands 
held by them, before the Naib Tahsildar, Murtizapur, claiming possession of the 
lands under cultivation of the several tenants under s. 36(2), read with r. 16, 
of the Bombay Tenancy Act of 1958 and the rules made thereunder applicable 
in this region. Prior to that the petitioner had issued a notice purporting to be 
a notice under s. 38 of the new Tenancy Act through their advocate to various 
tenants. One such notice is to be found at page 16 of the paper book in Special 
Civil Application No. 368 of 1962. The notice recites that the client on whose 
behalf the notice is given, is a private Sansthan and that one Kesheorao Amte 
was its Wahiwatdar. Then the notice proceeds to say that the Sansthan owns 
property described in the notice and that the Sansthan is entitled to.determine 
the tenancy in respect of the land because the landlord bona fide requires the 
land for cultivating it personally. Then certain reasons are given as to why 
the landlord requires resumption of the land; the principal reason is that culti- 
vation of the land is the main source of income of the Sansthan and its establish- 
ment and that the land which is yielding income by way of leasing is required 
to be brought under personal cultivation to increase the return from this pro- 
perty, Similar averments are made in the application filed by the petitioner in 
the several cases before the Naib Tahsildar. The Naib Tahsildar did not issue 
notice to any of the tenants. He passed a short order rejecting the petition with 
the following observation : 

“| ..The landlord in this case, the deity, has applied for personal cultivation under 
section 38 of the Bombay Act 99/58 through Manager. As per recent rulings of Bombay 
Revenue Tribunal, the deity cannot required (v.o.sic.) land for personal cultivation, as 
the agent’s requirements cannot be deemed deity’s requirement and it cannot be said 
that the landlord bona fide required the land for personal cultivation vide Case No. 
Ten./1142. of 1955, dated 23-8-55 (S. V. Mathad v. V. K. Ajjappalawar). Hence the 
application is rejected.” 

Against this order the petitioner preferred an appeal before the Sub-Divisional 
Officer. The Sub-Divisional Officer attempted to answer the arguments which 
were addressed before him on behalf of the petitioner. In repelling the conten- 
tion of the petitioner, the Sub-Divisional Officer observed as follows: 

“It must be seen first whether a deity is capable of cultivating the land personally. 
To cultivate personally, means to cultivate on one’s own account, 1. by one’s own labour, 
or 2. by the labour of any member of one’s family, or 3. under the personal supervision 
of oneself or of any member of one’s family by hired labour or by servants on wages 
payable in cash or kind but not in crop share. 

The clauses 1 and 2 cannot apply in the present case and it could not be said that 

the manager who could be cultivating the land is a servant on wages payable in cash. 
Moreover, the personal supervision of the deity or a member of its family is impossible. 
The deity cannot therefore cultivate the land personally.” 
The Sub-Divisional Officer also rejected the contention of the petitioner that the 
manager was a legal owner and that he could ask for land for his cultivation on 
the ground that the land was needed for personal cultivation. The Sub-Divi- 
sional Officer observed that in that case the possession will be only that of the 
manager and he could not be deemed to be landlord of the property, the legal 
owner of the property being the Deosthan. On these findings he dismissed the 
appeal. 

The matter was taken before the Revenue Tribunal and by an elaborate and 
well-considered order the Tribunal upheld the decisions of the two Courts be- 
low. In arriving at their conclusion the Tribunal referred to a statement in 
para. 3(J)(c) of the application filed before the Tahsildar in which the peti- 
tioner has alleged that the income by the cultivation of the land, of which the 
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Sansthan is entitled to take possession, is the principal source for the establish- 
ment, upkeep and maintenance of the Sansthan and its wahiwatdar. The Tri- 
bunal observed : 

“The words underlined by us in the above extract clearly support the argūment of 

Shri Dharmadhikari. That being so, there is no valid basis for the argument advanced 
by Shri Wadodkar that in the instant case the lands are not required for the mainten- 
ance of the Wahiwatdar but for the maintenance of the deity alone.” 
In this context a reference was also nade to a decision of a Division Bench of 
this Court reported in Buvasaheb Tatyasaheb v. Yesu Krishna.’ The Tribunal 
also referred to another decision of the Revenue Tribunal in Revision Application 
No. 267 of 1961, decided on January 16, 1962 (Raghunath v. Gopal), and found 
that the decisions of the two lower authorities were in conformity with that 
decision. 


The petitioner has now come to this Court and challenges this view taken 
before the Revenue Courts declining to give relief to it. 


We shall first dispose of an alternative contention raised on behalf of the 
petitioner that in any case an application at the instance of Shri Amte, who 
claimed to be the manager of the Sansthan, should have been held tenable. Ac- 
cording to this contention, the manager was in the position of a trustee of the 
Sansthan Property, and as such its owner. If one of the trustees of the Sans- 
than made an application for termination of tenancy on the ground of personal 
cultivation, such an application ought to be allowed as the trustee could in any 
case oultivate personally. The short answer to this contention is that it was 
never the case of the petitioner, and it could not be, in view of the document 
filed, that either the manager or any trustee was vested with the legal ownership 
of the property in those fields. The petitioner has not left anyone in doubt as 
to who is the legal owner of the property, and therefore, the landlord within 
the meaning of the Tenancy Act. In the notice as well as in the application 
made by the petitioner, there is a categorical statement that the Sansthan, which 
is a private one, is the landlord of the property mentioned in the notice and 
the application, and that Kesheorao Amte is the Wahiwatdar of the Sansthan. 
It is difficult to imagine how a Wahiwatdar or a manager could claim rights of 
ownership in the property which is vested in the Sansthan as a result of gift 
or dedication by the original donor. We must, therefore, rule out the conten- 
tion as wholly untenable that Shri Amte could at all claim a right to terminate 
the tenancy on the ground that he required it for his personal cultivation. That 
contention could not be entertained and has been rightly rejected. 


` However, the principal contention raised on behalf of the petitioner is that 
the Sansthan or the idol of the Kesheoraj Maharaj is the owner of the property. 
It is the Sansthan which is the landlord of the lands held by the tenants. The 
idol is a juridical person in the eye of the law. Under the Tenancy Act both 
a legal person as well as a natural person are capable of owning property and 
being landlords. In this connection reference is invited to the provisions of 
s. 129 of the new Tenancy Act which exempts from the operation of certain 
provisions of the Act lands held by local authority, universities established by 
laws in the State, or institutions for public religious worship, or Jand taken 
under management by civil, revenue, or criminal Courts ete. A variety of juri- 
dical persons or entities are capable of owning property and an idol within , 
the concept of Hindu law and jurisprudence, is capable of being such an owner. 
Therefore, there is no difficulty so far as claiming the attributes of ownership 
in the property as a landlord in the idol. But the question that falls 
for determination in this case is whether an idol or a juridical person 
is capable of cultivating the land personally. The definition section in its vari- 
ous sub-clauses has given definitions of many relevant words used in the Act. 
popor s. 2(71) “to cultivate’ means to carry on any agricultural operation. 


1 (1959) 62 Bom. L.R. 219, s.c. [1960] N.L.J. 219. 
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Then follows the definition of ‘‘to cultivate personally” in s. 2(12) of the Act. 
That definition is as follows :— 

“ 4o cultivate personally’ means to cultivate on one’s own account— 

(i) by one’s own labour, or 

(ii) by the labour of any member of one’s family, or 

(tii) under the personal supervision of one-self or of any member of one’s family 
by hired labour or by servants on wages payable in cash or kind but not in crop share; 

Explanation I—A widow or a minor or person who is subject to any physical or 
mental disability, or a serving member of the ‘armed forces shall be deemed to cultivate 
the land personally if it is cultivated by her or his servants or by hired labour; 

Explanation I.—In the case of a joint family, the land shall be deemed to have been 
cultivated personally if it is cultivated by any member of such family;” 


As rightly pointed out by the Sub-Divisional Officer, it is not possible for 
the petitioner to contend that it can cultivate personally within the meaning 
of the definition ‘‘by one’s own labour’’. That is simply not possible. The 
second method of personal cultivation is by the labour of any member of one’s 
family. That also is not possible in the case of a juridical person such as an 
idol. The third method of cultivation is under the personal supervision of one- 
self or of any member of one’s family by hired labour or by servants on wages 
payable i in cash and kind but not in crop share. The petitioner’s case is that it 
can in any case cultivate personally according to this third mode of personal 
cultivation prescribed by the Act. The argument is that the personal supervi- 
sion which is necessary as an essential element in this type of personal cultivation, 
is not necessarily the supervision of the person i.e. of the landlord wh the 
physical sense. If this supervision can be delegated lawfully to some other 
person i.e. some other human being, on behalf of the landlord who is a 
juristie person, and labourers or workers are engaged for agricultural: ope- 
rations on hire, on payment of wages in cash or kind, it should be possible to 
hold, the argument runs, that a juridical person can also cultivate personally. 
Reference is also made to the definition of ‘‘person”’ given in s. 2(2/) of the Act 
which says that ‘person’ includes joint family. The definition of ‘‘person’’, 
therefore, is an inclusive definition and should, according to the petitioner, in- 
clude a juristic person or a legal person. 


In our opinion, it is not possible either to accept this interpretation of the 
words ‘‘to cultivate personally’’ or to hold that the scheme of the Act and the 
particular provisions pertaining to termination of tenancies on the ground of 
personal cultivation of landlord can admit of the benefit of these provisions to 
be extended to a juristic person. On a scrutiny of the several instances of per- 
sonal cultivation which are prescribed and defined in s. 2(12) of the Act it will be 
clear that the insistence is on the personal element in the process of cultivation. 
Now, there is no definition of the word ‘‘personal’’ in the Act and it should, 
therefore, bear the ordinary meaning. According to Chambers’s Twentieth 
Century Dictionary, ‘‘personal’’ means ‘‘belonging to a person, or having the 
nature or quality of a person or peculiar to a person, or done in person or relating 
to one’s own self.” The Shorter Oxford English Dictionary also gives meaning 
to the word ‘‘personal’’ in the same sense. According to this Dictionary, it 
means ‘‘of, or pertaining to, or concerning or affecting the individual person or 
self’’, or it means ‘‘done, made, performed, held ete. in person’. Thus, it is 
- clear that the dominating idea of anything done personally or in person is that 
the thing must be done by the person himself and not by or through someone 
else. The two Explanations added to the definition given in s. 2(J2) of the 
phrase ‘‘to cultivate personally’’ would also emphasize this aspect. The first 
Explanation excepts and exempts a widow or a minor or a person who has suffer- 
ed from a physical or mental disability or a serving member of the Armed Forces, 
who is a landlord, from strict application of the definition. If in the case of her 
or his land the land is cultivated by her or his servants by hired labour, then the 
requirement of personal supervision is not an essential attribute in this mode of 
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personal cultivation in the case of a widow, a minor, a person who has suffered 
from a physical or mental disability, or a member of the Armed Forces. The 
second Explanation refers to a jomt family and the provision is made for any 
one member of such joint family cultivating the land personally, which would 
acerue for the benefit of the family as a whole. 

It should thus appear that the legislative intent clearly is that in order to 
claim a cultivation as a personal cultivation there must be established a direct 
nexus between the person who makes such a claim, and the agricultural pro- 
cesses or activities carried on the land. In other words, all the agricultural 
operations, though allowed to be done through hired labour or workers must be 
under the direct supervision, control, or management of the landlord. It is in 
that sense that the words ‘‘personal supervision’’ must be understood. In other 
words, the requirement of personal supervision under the third category of per- 
sonal cultivation provided for in the definition does not admit of an interme- 
diary between the landlord and the labourer, who can act as agent of the land- 
lord for supervising the operations of the agricultural worker. If that is not 
possible in the case of one landlord, we do not see how it is possible in the case 
of another landlord merely because the landlord in the latter case is a juristic 
person. The provision cannot be interpreted to permit the interposition of a 
third person as a supervisor on behalf of a landlord where the landlord is a 
juristic person. The provision of such a facility will not be available for the 
landlord who is a natural person also. The whole emphasis in the Act is on 
insisting cultivation of land by persons who want to get benefit out of the land. 
Even én the case of a tenant the same obligation holds good. The moment by 
force of circumstances the process of cultivation is required to be entrusted to 
someone else the landlord cannot possibly claim the benefit except under Expla- 
nations I and II, by which the landlord is deemed to be cultivating the land 
personally. Thus, by the very definitions of these words, namely, ‘‘to cultivate’’ 
and ‘‘to cultivate personally’’ given in the definition clause, the Legislature 
seems to have made it abundantly clear that so far as cultivation of the land 
is concerned, it must be by human beings themselves i.e. by natural persons 
and not by legal persons. 

In this context, the provisions of s. 129 to which a reference was made on 
both sides, may throw some light. Under the opening words of that section, 
nothing in the foregoing provisions of this Act, except s. 2, the provisions of 
chapter II (excluding ss. 21, 22, 23, 24 and 37) and s. 91 and the provisions of 
chapters X and XII in so far as the provisions of the said chapters are appli- 
cable to any of the matters referred to in sections mentioned above, shall apply 
to lands held by several authorities or under specified circumstances given later 
on in the section. Sections 38 and 39, therefore, do not apply to lands held 
by these specified authorities. Similarly, the provisions of ss. 21 to 24 about 
the manner of surrender also do not apply. Section 46 is one of the important 
sections in chapter III which compulsorily transferred ownership of land to 
tenants on and from what is called ‘tiller’s day’ also does not apply. The 
provisions regarding transfer of management of lands which would otherwise 
have applied, have also been excluded. The idea seems to be that in cases of 
lands held by authorities or under the circumstances given in s. 129, there is no 
right in the tenants of these lands to acquire ownership to the lands though 
they may continue to be tenants until the tenancy is capable of termination 
either by surrender or abandonment, which is to be duly certified, or for non- 
payment of rent. On the other hand, land held by other juristic persons such 
as companies or other legal persons are subject to the same restrictions and 
limitations as other Jandlords, like individuals or joint families. Under the 
Act termination of tenancy is possible only in specified circumstances. A land- 
lord may terminate the tenancy for non-payment of rent under s. 19. A tenant 
may surrender land by surrendering his interest, in which case the tenancy will 
terminate. The third category of cases in which tenancy may be terminated 
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is by giving notice either under s. 38 or s. 89. Iņ both of these cases, however, 
the notice may be given only on the ground that the land is required for per- 
sdnal cultivation. Termination of tenancy by efflux of time in the original 
contract or agreement of lease, is not possible in the case of tenants who come 
under the protection of Tenancy Act by virtue of s. 9. These tenancies do not 
come to an end merely by lapse ‘of time, i.e. at the end of the term fixed under 
the contract of lease. It is, therefore, clear that the whole object of this legis- 
lation is to stabilise the tiller of the soil on the land by giving him as much pro- 
tection and security of tenure as possible consistent with certain correspond- 
ing rights of landlord, such as due payment of. rent or the landlord having a 
right to cultivate land for personal cultivation. In view of the evident object 
with which the legislation was put on the statute book it cannot be seriously 
contended that even though ‘the termination of tenancy and recovery of pos- 
session may not result in the landlord personally cultivating the land, such a 
result should be possible by an interpretation of the definition of the words 
“to cultivate personally’’ which will obviously run counter to the intent of 
the Legislature. Unless, therefore, there are compelling words to enable us 
to come to such a conclusion, the interpretation contended for by the petitioner 
would lead to a result contrary to the intention of this legislation. We are 
not satisfied that there is any provision in the Act which would justify such an 
artificial interpretation being put on the words ‘‘to cultivate personally’’ in the 
sense that cultivation through an agency on behalf of a juristic person would 
also come within the meaning of the definition of those words. 


The learned counsel for respondent No. 1 has brought to our notice a 
recent decision of the Maharashtra Revenue Tribunal which is reported in 
Shri Kalanka Devi Sansthan, Patur v. Pandu Marott.2 In para. 4 of their order 
the Tabone observed : s 

..The Deity or Sansthan is, in the nature of things, incapable of cultivating land 

by Beate labour or supervision within the meaning of section 2(12) of the New Tenancy 
Act. In section 38(2)(d) of the Act special provision has been made for landlords who 
are subject to physical or mental disability but no such provision has beeri made for 
juridical persons like a Deity or Sansthan. The entire scheme of termination of tenancy 
for personal cultivation incorporated in sections 38 and 39 of the New Tenancy Act centres 
round a family of person or persons who are capable of acting for themselves and for 
persons who cannot so act, special provision has been made in sub-section (2) of sec- 
tion 38. The fact that no such provision has been made for Deities and Sansthans indi- 
cates that such juridical persons are excluded from the scheme of termination of tenan- 
cies for personal cultivation.” 
In our opinion, the Tribunal correctly interprets the provisions of this Act in 
respect of personal cultivation by the landlord and the necessary conditions 
which are to be satisfied before land could be claimed for this purpose. We 
must, therefore, confirm the decision taken by the two Courts below and by 
the Tribunal, and hold that there is no case for interference with their decision. 

The result is that all these petitions fail,and are dismissed with costs. One 
set of costs for all these petitions. 

Petitions dismissed. 


2 (1963) Mb. L.J, 249. 
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[NAGPUR BENCH] 


Before Mr. Justice Naik. 


CHAPSIBHAI DHANJIBHAI JAIN v. PURUSHOTTAM MOTILAL 
JHUNJHUNWALA.* 

Lease—Construction of ldase—Lease for lifetime of lessee or permanent lease, principles 
for determining—Lessee acquiring additional property belonging to lessor by ad- 
verse possession whether gets absolute title to such property—Indian Limitation Act 
(IX of 1908), Art. 142, whether requires plaintiff to prove possession as owner. 


Ordinarily, a lease which provides that the lessee will continue so long as he pays 
the rent, will be a lease for the lifetime of the lessee; but this is just a presumption 
of law and cannot be treated as a universal proposition of law as there may be 
cases of lease wherein there are other terms suggesting that the lease was heritable 
in which case on a proper construction of the document, the Court is free to come 
to the conclusion that the lease is a permanent lease. This principle would also 
apply to a lease for building purposes in respect of which a presumption may be 
available, namely, that such a tenancy is either for the lifetime or in certain cases 
is a permanent tenancy but, in no case, is a tenancy at will. 

Gopalrav Vithal Deshpande v. Bhavanrav Nagnath Mutalik; Suleman Abmham 
Moredhar v. Asmad Isap Dathra,’ Vaman Shripad v. Myki; Bai Sona v. Bat Hirg- 
gavri; Manicka v. Chinnappa,’ Abdulrahim v. Sarafalli,s Indian Cotton Co. Ltd. v. 
Raghunath,’ Ramchandra Balwant v. Narsinha Chintaman’ Donkangouda Ram- 
ckhandragouda v. Revanshiddappa Shivlingappa,’ Lekhraj Roy v. Kunhya Singh,” 
Bavasaheb v. West Patent Press and Rammohanrai Jaswantrai v. Somabhai,” 
referred to. 

A lessee can acquire additional property belonging to the lessor by adverse posses- 
sion but the lessee does not get absolute title to that property but such property 
enures to him as an accretion to his leasehold interest. 

Esubai v. Damodar Ishvardas* and Devendra v. Jhumur,4 referred to. 

The only requirement under art. 142 of the Indian Limitation Act, 1908, is that the 
plaintiff should prove to the satisfaction of the Court the fact of his having been in 
possession within twelve years of the institution of the suit. It is not necessary for 
him to prove possession as owner. 


Tue facts appear in the judgment. 


P. P. Deo and R. R. Dandige, for the appellant. 
8. N. Kherdekar, for the respondent. 


NA J. These two appeals can be disposed of by a common judgment for 
the sake of convenience since they involve some facts which are common to both 
the cases, Second Appeal No. 217 of 1961 has arisen out of a suit filed by 
Chapsibhai Dhanjibhai Jain against Purushottam, son of Motilal Jhunjbun- 
wala. Second Appeal No. 218 of 1961 has arisen out of a suit filed by Puru- 
shottam Motilal Jhunjhunwala against Chapsibhai Dhanjibhai Jain. Through- 
out the judgment, Chapsibhai will be referred to as the plaintiff and Purnshot- 


"Decided, March 4, 1964. Second Appeal 6 (1928) 30 Bom. L.R. 1696. 
No. 217 of 1961 (with Second Appeal No. 218 7 [1931] A.L.R. Bom. 178, s.c. 38 Bom. 
of 1961), against the order paszged by V.R. L.R.1I1I1. 
Talasikar, Assistant Judge at Khamgaon, in 8 [1931] A.IL.R. Bom. 466, s.c. 33 Bom. 
Civil Appeal No. 199 of 1960, from the order L.R. 590. 
passed by 8. G. Borde, Joint Civil Judge, 9 (1942) 45 Bom. L.R. 194. 
Junior Division at Khamgaon, in Civil Suit 10 (1877) LL.R. 3 Cal. 210. 


No. 56-A, of 1958. 11 (1953) 58 Bom. L.R. 61. 
1 (1874) P.J. 279. 12 (1949) 52 Bom. L.R. 97, 8.0. [1950] 
2 (1877) P.J. 177. ALR. Bom. 161. 
3 (1879) LL.R. 4 Bom.. 424. 13 (1891) LL.R. 16 Bom. 552. 
4 (1926) 28 Bom. L.R. 552. 14 [1926] A.I.R. Cal. 883. 
5 (1912) LL.R. 36 Mad. 557. 
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tam will referred to as the defendant. The facts underlying this litigation may 
be briefly stated as follows: There is an open piece of land belonging to the 
predecessors-in-title of the defendant at Khamgaon. On May 5, 1906, the plain- 
tiff’s father took the easternmost portion of this land, measuring 26 feet east- 
west and 225 feet north-south on lease and passed a kabuliyat on May 5, 1906, 
in respect of the same. In 1906 the plaintiff’s father constructed a building 
which he started using as a shop in the northernmost portion of the plot taken. 
on lease by him. Again, in 1909 he built a godown in the southernmost portion. 
In 1921, the plaintiff’s father put up a three storied structure in the middle of 
the plot, that is to say, between the two buildings already constructed by him 
and started residing therein. There was a well situate to the west of the north- 
ernmost strip of the plot leased to the plaintiff’s father. The portion to the 
west of the plot given on lease to the plaintiff’s father was lying vacant for-a 
long time. It appears that the defendant’s father put up a small structure in 
the northernmost portion of the land belonging to him to the west of the well, 
but the year of the construction has not come on record. It is, however, in evi- 
dence that in about the year 1954 the defendant had installed a printing press 
in the building. Even after the construction of the aforesaid building, the 
remaining portion to the south of the defendant’s plot continued to remain 
vacant and unoccupied. It is the case for the plaintiff that he used a four feet 
strip lying to the west of the plot given to him on lease as a passage. The plain- 
tiff has opened six windows on the ground floor and three windows on the first 
floor of his residential building which have an opening to the west. It appears 
that, in about 1929, the entire land was measured and the portion leased out 
to the plaintiff was given plot No. 94 whereas the portion remaining with the 
defendant was given plot No. 93. The measurement appears to have been based 
on the area mentioned in the lease deed. The plaintiff has alleged that, in 
1954, the defendant started constructing a building as a result of which five 
of the windows on the ground-floor and three on the first floor of his building 
have been blocked. According to the plaintiff, he has acquired a right in the 
nature of easement of taking light and air through these windows by user for ` 
over the statutory period. It is further his case that the roof of his building 
projects to a distance of about 24 feet towards the west and that the rain water 
falls on plot No. 93 from the eaves of the roof. It is also his case that he has put 
up a pakka gutter from point N to O, and that further to the south he has put 
up a kaccha drain for the passage of rain water, as also the water used by the 
residents of the building. According to the plaintiff, the defendant’s building 
almost touches the western wall of his own building and, in that way, not only 
obstructs the free access of light and air to the windows but also affects the 
drain. The plaintiff has appended a map along with the plaint. He has de- 
seribed the four feet strip lying to the west of his house by the letters 
PNHORSTMP. According to the case originally made out in the plaint, the 
plaintiff claimed a right to this strip by accession to his leasehold property. 
Later on, he amended the plaint and stated that this strip is a part of the pro- 
perty given to him on lease. The plaintiff contended that the defendant has 
encroached upon this strip and has spoiled the gutter in parts. The plaintiff 
has further stated that the defendant has put up an Oil Mill in the newly con- 
structed building, and the noise created by the working of the mill, the bad 
odour emitted by the oil-cakes and the dumping, have created a nuisance for 
the residents of the building. The plaintiff had also alleged that the vibrations 
caused by the working of the mill had affected the safety of his building; but 
this aspect of the case is not pressed before me in this appeal by the plaintiff’s 
counsel and need not, therefore, detain us. The plaintiff, therefore, claimed 
the following reliefs: 

(1) Declaration that the strip of land denoted by the letters PRHORSTMP 
is an accession to the lease, dated May 5, 1906, within the meaning of s. 108(e) 
of the Transfer of Property Act. 
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(2) Declaration that the said strip is covered by the said lease. 

(8) A direction to the defendant to remove the encroachments and en- 
cumbrances in respect of the said strip and to deliver possession of the same to 
the plaintiff. In case the defendant fails to remove the encroachments, the 
plaintiff should be permitted to remove the same and obtain possession thereof. 

(4) (a) A permanent injunction restraining the defendant, his agents 
and servants from interfering with the plaintiff’s right to enjoy free and un- 
interrupted light and air from the windows. 

(b) From interfering with the plaintiff’s right to enjoy uninterrupted use 
of the strip of land mentioned above. 

(e) (i) From interfering with the plaintiff’s right to enjoy physical and 
mental comfort by closing the windows by the roof of the corrugated iron sheets. 

(ii) - Working an oil mill in plot No. 93 which creates nuisance by un- 
bearable noise, foul smell, vibrations, smoke and the like. 

It may be mentioned that, according to the plaintiff, the lease created by the 
kabuliyat (exh, P-4) is a permanent lease. 

- The defendant resisted the plaintiff’s claim on various grounds which may 
be set out as follows: (1) The lease created under the kabuliyat (exh. P-4) is 
not a permanent lease but a lease for a fixed period of thirty years at the end of 
which there would be a tenancy at will. (2) The plaintiff and his predecessors- 
in-interest have never been in possession of this strip which is mentioned by 
the letters PNHORSTMP at any time. There is no question of the aforesaid 
strip amounting to accession to the plaintiff’s lease. The defendant also de- 
nied that the aforesaid strip was used as a passage for going to the well or 
taking cattle to the well. According to the defendant, the gutter was construct- 
ed recently and the plaintiff had acquired no right of easement so far as the 
gutter was concerned. (3) As regards the right to take light and air through 
the windows in the western wall of the plaintiff’s building, the defendant con- 
tends that this wall is at the western extremity of the plot’ given to the plaintiff 
on lease, and the plaintiff, therefore, is incapable of acquiring any rights of 
easement so far as the passage of light and air is concerned. (4) The defend- 
ant has denied that any kind of nuisance is created to the plaintiff or the mem- 
bers of his family either as a result of the noise created by the working of the 
mill or as a result of any bad smell emitted through the working of the mill. 

Before setting out the decisions of the Courts below so far as the plaintiff’s suit 
(for the sake of convenience I will occasionally call it the first suit) is concern- 
ed, it would be convenient to refer to the suit filed by the defendant. This suit 
(for the sake of convenience I will call it the second suit) relates to the well 
which lies to the west of the plaintiff’s plot. This well has been in existence 
since before the date of exh. P-4 as is clear from the description of the boun- 
daries contained in the deed. It appears that the plaintiff was taking water 
from this well for domestic consumption and also for the use of his cattle. It 
further appears that in 1931, with the permission of the defendant, the plaintiff 
put up a hand-pump for pumping water from the well. Later on, the plaintiff 
started pumping water from the well with the aid of an electric motor fixed 
in his own premises. The defendant, therefore, brought a suit for the removal 
of the pumping arrangement and for an injunction restraining the plaintiff from 
taking water through the well with the aid of the electric pump. The defend- 
ant also wanted a prohibitory injunction restraining the plaintiff from taking 
water from the well in any manner. 

The plaintiff contended that he and his predecessors-in-interest have been 
using the water of the well since the date of the lease, that is, since 1906 and, 
therefore, he has acquired a right in the nature of an easement of taking water 
from the well according to his needs. 

Several issues were framed in the first suit brought by the plaintiff. The 
trial Court held that the lease in favour of the plaintiff was a perpetual lease. 
It further held that the plaintiff failed to prove his claim to the strip of the 


528 THE BOMBAY LAW REPORTER. i [VOL. LXVI. 


width of four feet as accession to the leasehold property. The trial Court went 
so far as to say that the plaintif failed to prove his possession within twelve 
ycars before the institution of the suit. The trial Court, however, upheld the 
plaintiff ’s claim for easementary rights over this strip as accession to the lease- 
hold property. The trial Court also accepted the plaintiff’s claim so far as the 
right to take light and air through the windows in question was concerned and 
held that the plaintiff had aequired such right by prescription. According 
to the trial Court, the plaintiff has acquired a right to drain out the waste water 
from his house and also roof water through the gutter which lies on the four 
feet wide strip. The trial Court did not accept the plaintiff’s claim, namely, that 
the oil mill was causing nuisance, mischief or discomfort to the plaintiff. Con- 
sequently, the plaintiff’s suit came to be partially decreed. 

With regard to the defendant’s suit, the trial Court held that, although 
the plaintiff might be using the water from the well, there was nothing to sug- 
gest that he was doing so in the exercise of an easement right. The trial Court 
took the view that the plaintiff’s use of the well water was all along permissive. 
In consequence, the defendant’s suit came to be decreed in full. 

The plaintiff preferred Civil Appeal No. 199 of 1960 from the part of his 
claim which was rejected by the trial Court and the defendant filed crosgs- 
objections from the decree granted in favour of the plaintiff. The plaintiff 
preferred Civil Appeal No. 189 of 1960 against the decree passed in favour of 
the defendant in the second suit. Both these appeals were heard by the Assist- 
ant Judge, Khamgaon, together, as they involved certain common questions of 
fact and law. K 

The Assistant Judge came to the conclusion that the lease was not a per- 
petual lease but a lease for a specific periód at the end of which it would be a 
tenancy at will. He negatived the plaintiff’s claim to accession of the four 
feet wide strip to his leasehold interest. Disagreeing with the view taken by 
the trial Court, the appellate Court came to the conclusion that the plaintiff 
had not and could not prescribe any right by way of easemeut of taking light 
and air through the windows in the western wall. The appellate Court agreed 
with the conclusion reached by the trial Court on the question of the oil mill 
causing any nuisance to the inmates of the plaintiff’s family. It also agreed 
with the view taken by the trial Court in the suit filed by the defendant regard- 
ing the well. Consequently, the appellate Court dismissed the plaintiff’s ap- 
peal, allowed the cross-objections and dismissed the plaintiff’s suit in toto. It 
also dismissed the plaintiff’s appeal in the second suit, maintaining the order 
of dismissal of his suit by the trial Court. It is against these two judgments 
that the plaintiff has preferred Second Appeal Nos. 217/61 and 218/61 from 
the first and second suits respectively. 

The first and the main question to be considered in this appeal is whether 
the lease granted under exh. P-4 is a permanent lease or not. The finding on 
this issue will have an important bearing on certain other matters in issue, 
such as, the nature of the right acquired by accession to the four feet wide 
strip (if held proved), and the right to take light and air through the windows. 
The decision of this question mainly turns upon the construction of the docu- 
ment exh. P-4 as a whole and the surrounding circumstances. It may be noted 
that the document is in the form of a rent note passed by the lessee to the lessor 
on May 5, 1906. The main terms of the document are as below: 


“I have taken from you the above open land...on a 30 years agreement of lease for 
constructing a pucca structure and to reside there as agreed to. I shall construct a house 
on the said land according to my convenience, and I shall myself incur whatever expenses 
will be needed for that construction...The ownership of the building shall vest in me 
and you shall have no right over it. The rent of the land, which shall be Rs. 130/— per 
annum, shall be paid by me to you every'year...Even after the prescribed time limit, I 
shall have a right to keep my structure on the leased Jand so long as I like and I shall be 
paying to you the rent every year as stated above. You will have no right to increase 
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the rent and I shall also not pay it. Myself and my heirs shall use this land in whatever 
manner we please. After the leasa period, we shall, if we like, remove our building 
right from the foundation and vacate your land. In case we remove our structure before 
the stipulated period, we shall be liable to pay to you the rent for all the thirty years 
as agreed to above....In case I were to sell away the buildings which I shall be construct~ 
ing on the above land, to any one else, then the purchaser shall be bound by all the terms 
in this lease deed...I shall have a right to build pucca or kaccha structures on this land 
in whatever way I please and you shall not be entitled to raise any objection thereto.” 

The important features of this lease are: 

(a) This is a lease for building purposes. 

(b) The lease is to enure, in the first instance, for a period of thirty years. 

(c) The lessee will have a right to continue to enjoy all the rights under 
the lease even after the expiry of the initial period of thirty years. 

(d) The rent is fixed and the lessor has no right to inerease it in any 
manner. 

(e) The rights of the lessee will be heritable and shall pass on to the 
heirs. The right under the lease is transferable. 

Till 1926 there was a consistent trend of judicial decisions so far as this High 
Court is concerned which held that when the lessee is given the power of holding 
the land as long as he pleases, the lease of land is determined by the death of 
the lessee: vide Gaopalrav Vithal Deshpande v. Bhavanrav Nagnath Mutalik), 
Suleman Abraham Moredhar v. Asmad Isap Dathra? and Vaman Shripad v. 
Makis. The question of interpretation of a similar clause came up for consi- 
deratidh before a Division Bench comprising Macleod, C.J. and Crump, J. In 
Bai Sona v. Bai Hiragavri*, Macleod, C.J., differed from the view taken by the 
Bombay High Court in earlier cases on the ground that the documents conveying 
interests in land in this country are loosely drawn. The learned Chief Justice 
also referred to s. 108(j) of the Transfer of Property Act which allows the 
lessee to transfer his interest in the leasehold property to emphasize his view 
that such a lease would also enure for the benefit of his heirs. According to 
the learned Chief Justice, where the terms of the lease provide that so long 
as the lessee goes on paying rent to the lessor, the lessor will not be entitled to 
get the premises vacated, that lease is a permanent lease and is not de- 
termined by the death of the lessee. 

The view taken by the Madras High Court was contrary to the view that 
prevailed in Bombay. In Manicka v. Chinnappa® it was held: 

“A lease by which the lessees are to hold for such time as they require or wish is a 
tenancy at the will of the lessees which in law is a tenancy at the will of the lessor also.” 
The logical corrollary of this view would be that whenever a lease stipulates 
a specific period beyond which it gives an option to the lessee to continue as 
long as he pleases, the tenancy would become a tenancy at will of either of the 
parties after the expiry of the stipulated period. This question was considered 
by a Division Bench of the Bombay High Court in Abdulrahim v. Sarafalli®. 
Dissenting from the view taken by the Madras High Court, Justice Patkar held 
that the lease for a particular period, after which an option is given to the 
lessee to continue in possession on payment of rent, enures for the lessee’s benefit, 
and the principle of reciprocity or mutuality cannot be invoked. After the 
expiry of the lease, the lessee can continue in possession as long as he pays the 
rent, that is, it enures during the lifetime of the lessee. Justice Patkar relied 
upon the earlier decision of the Bombay High Court in Vaman Shripad v. Maki 
and pointed out that although there was a conflict between that decision and 
the decision in Bai Sona’s case, it would not be necessary to consider that aspect 
of the matter since it was not contended in the Court below that the lease in 
question amounted to a permanent lease. According to Justice Patkar, ordi- 
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uarily a lease, which gives an option to the lessee to continue on payment of rent, 
is a lease for the lifetime of the lessee. An option given to the lessee would not 
necessarily also amount to an option given to the lessor for the'simple reason 
that such an option is for the benefit of the lessee, and the lessee will be pre- 
sumed to exercise the option in his own favour. There was, therefore, no reci- 
procity or mutuality involved in the option given to the lessee. In order that 
a tenancy should amount to a tenancy at will, an option must be given to the 
lessor to terminate the lease at his will. A similar view was taken by. the Divi- 
sion Bench comprising Patkar J. and Barlee J. in Indian Cotton Co. Lid. v. 
Raghunath’. In that case, the land was given to a limited company on lease 
for five years with an option to the company to continue on the same rent so 
long as they wanted to continue. Justice Patkar held that such a lease amounts 
to a lease for the lifetime of the company. In the same volume is reported the 
case of Ramchandra Balwant v. Narasinha Chintaman® decided by a Division 
Bénch consisting of Patkar J. and Broomfield J. wherein it was held: 

“Where a certain property is leased for an ‘aniyamit’ (i.e, indefinite or unlimited or 
unrestricted) period viz., ‘so long as the Kesari Maratha institution is im existence’ the 
lease though not a permanent lease is yet one which is valid according to law [and will 
enure so long as the trust was in existence.”] 

It would thus be seen that barring the. discordant note struck by Macleod, 
C.J., in Bai Sona’s case, it has been consistently held in Bombay that a tenancy, 
which is either for an indefinite period or is held good so long as the tenant 
pays the stipulated rent, is ordinarily a tenancy which enures till the aR 
of the lessee and determines by ihe death of the lessee. 

In Donkangouda Ramchandragouda v. Revanshiddappa Shivlin I A a 
Division Bench comprising Beaumont C.J. and Wassoodew J. emphatically dis- 
sented from the view taken by Macleod C.J. in Bai Sona’s case. The terms of 
the Jene in that case were as follows :— 

..I shall go on paying the amount of rent and take a receipt from you every year. 
You should not evict me from possession of the house so long as you receive from me 
the said amount of rent... You must never raise the rent.. 
It was held that the tenancy created was not permanent but was such as to 
enure during the life-time of the tenant. Sir John Beaumont pointed out that 
merely because the tenancy is transferable, it does not follow that it is at the 
same time heritable. Ile also pointed out that Bat Sona’s case was wrongly 
decided because of the failure to note a distinction between transferability and 
heritability. Sir John Beaumont emphasized that, if the intention was ta ereate 
a permanent lease, one would expect to find a reference such as ‘‘heirs 
or successors’? and that, since the lease provides that the lessee shall continue 
so long as he pays the rent, the lease must be treated as a lease enuring for the 
life-time of the lessee. 

It would be clear from the above discussion that ordinarily a lease, which 
provides that the lessee will continue so long as he pays the rent, will be.a lease 
for the life-time of the lessee; but this is just a presumption of law and cannot 
be treated as a universal proposition of law as there may be cases of lease where- 
in there are other terms suggesting that the lease was heritable, in which case, 
on a proper construction of the document, the Court is free to come to the con- 
clusion that the lease is a permanent lease. In this connection, a reference may 
be made to the decision of the Privy Council in Lekhraj Roy v. Kunhya Singh’ 
wherein it was held: 

“The rule of construction that a grant made to a man for an indefinite term enures 
only for the life of the grantee and passes no interest to his heirs, does not apply in cases 
where the term can be definitely ascertained by reference to the interest which the grantor 
himself has in the property, and which the grant purports to convey.” 
au (2081) AIR. Bom. 178, 3.0. 33 Bom. L.R. 590. 
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The entire question was fully reviewed by the Division Bench of the Bombay 
High Court in Bavasaheb v. West Patent Pr ess! 1, The material part of the 
keare provided thus: 

‘... At the end of the remaining years out of the agreed period of 30 years, you may 
continue on the premises, so long as you choose or desire, provided you go on paying me 
Rs. 40 as rent every year. You may erect buildings or lay out lanes on the premises and 
I have no objection for the same, if you do so, with the permission of the Government. 
In case you want to quit and go, you should remove your wood-work- and machinery 
and leave the walls on the land for us...” 

The learned Judges took a comprehensive survey of the various cases decided 
by the High Court of Bombay and also other High Courts. They expressed 
: their dissent from the view taken by the Madras High Court in Mawicka v. 
_Chinnappe and approved of the view taken by Patkar J. in Indian Cotton Co. 
Ltd. v. Raghunath. Their Lordships also dissented from the view taken by Chief 
Justice Macleod in Bai Sona’s case, and approved of the view taken by Beaumont 
C.J. in Donkangauda Ramchandragouda vw. Revanshiddappa Shivlingappa. 
They summed up the position in the following words (p. 67): 

“... The position, therefore, is that subsequent to the decision of this Court in Donkan- 
gauda v. Revanshiddappa this Court has always taken the view that the contract of tenancy 
which authorises the tenant to remain in possession of the property on payment of rent 
is a contract for an indefinite period and therefore must be treated to be a contract valid 
during the life-time of the tenant.” 

At the same time, following the view taken by the Privy Council in Lekhraj Roy 
v. Kunhya Singh, the Division Bench held that the decision in each case must 
turn upon & proper construction of the terms of the document. This principle 
would also apply to a tenancy for a building purpose in respect of which a pre- 
sumption may be available, namely, that such a tenancy is cither for the life- 
time or in certain cases is a permanent tenancy but, in no case, is a tenancy at 
will. Their Lordships laid down the following rule of construction relating to 
a lease for building purposes which provides that the lessee has an option of 
continuing on the premises so long as he liked or so long as he paid rent (p. 64): 

“|..The, nature of the tenancy created by any document must...be determined by 
construing the document as a whole. If the tenancy is for a building purpose, prima facie, 
it may be arguable that it is intended for the life-time of the lessee or may in certain 
cases be even a permanent lease. Prima facie such a lease is not intended to be a tenancy 
at will. But whether it is a tenancy for life or permanent tenancy must ultimately depend 
upon the terms of the contract itself, And in construing the terms of such contracts the 
Court must look at the substance of the matter and decide what the parties really in- 
tended to do. ...If the lease is for a definite period and before the period is over, the 
lessee dies, during the remainder of the period, the lease-hold rights enure for- the 
benefit of his heirs, unless the document clearly stipulates that in case of the lessee’s 
death before the expiration of the period the rights of the lessee are not to enure for the 
benefit of his successors. If the lease is for an indefinite period it does not enure for the 
benefit of his heirs. It is usually for the life-time of the lessee himself unless again it 
clearly appears from the contract that the benefit of the lease is intended to accrue to the 
successor of the lessee....If the lease is expressed to be terminable at the option of the 
lessor or at the option of the lessee it creates a tenancy at will and such tenancy is 
determined at the option of either party to the contract. A tenancy at will is necessarily 
determined by the death of the lessee. It can be determined by the lessee creating a lease 
in favour of another person or by the lessee assigning his right to a stranger.” 

The terms and circumstances set out below will have an important bearing in 
applying the principles set out above: 

(1) The lease is granted for building purposes. 

(2) The lessee was allowed to construct a pucca structure and, as a matter 
of fact, he has put up three massive structures. 
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(3) The rent was fixed at Rs. 180/- and was not liable to be revised. 

(4) At the end of the period of thirty years, the lessee was allowed to 
continue on payment of the same rent as long as he liked. 

(5) The lease was transferable. 

(6) The lease was heritable, and 

(7) It contained an express stipulation ‘‘Myself and my heirs shall use 
this land in whatever manner we please.’’ 

(8) Even after the death of the original lessee, his heirs have been al- 

lowed to continue without demur and rent is accepted from the heirs and suc- 
eessors of the original lessee. 
The most important term in the document is the one which provides for the 
leasehold right continuing to the heirs and successors. As was stated by the 
Privy Council in Lekhraj Roy v. Kunhya Singh and also by Bavasaheb v. West 
Patent Press, any words indicating that the interest shall pass on to the heirs 
would suggest that the lease was not to come to an end on the death of the lessee 
but it was to enure permanently. In this connection, I may refer to another 
decision of the Bombay High Court in Rammohanrai Jaswantrai v. Somabhai’? 
in which emphasis was laid upon the use of the words indicating that the tenancy 
was to continue alter the death of the lessee and also upon the surrounding 
circumstances, such as, the subsequent conduct of the parties. On considering 
the terms of the lease as a whole and taking into account the conduct of the 
lessee in putting up strong and massive construction and that of the lessor in 
not terminating the lease on the death of the original lessee, I feel no hesitation 
in holding that the lease in the present case was intended to be a permanent 
lease. 

The next question for consideration in the order of importance is whether the 
plaintiff was in possession of the four feet: strip for over a period of twelve years 
and whether he has acquired this strip as accession to his leasehold property. 
Section 108 (d) of the Transfer of Property Act provides: 

-“If during the continuance of the lease any accession is made to the property, such 

accession (subject to the law relating to alluvion for the time being in force) shall be 
deemed to be comprised in the lease.” 
The learned Assistant Judge has interpreted this clause to mean that there can 
be accession to the leasehold property only if the land has imperceptibly ac- 
ereted as happens in alluvial re-formation. The plaintiff has never pleaded 
that he got this property by imperceptible accretion either by alluvion or other- 
wise. His case throughout was that he encroached upon the four feet strip 
for various purposes. Firstly, he used it as a passage to go to the well. Second- 
ly, he took a projection of 24 feet of the eaves of the roof and allowed the rain 
water to fall on this strip. Thirdly, he put up an open gutter for the passage 
of the domestic, as also, the rain water. It seems to have been assumed in the 
Courts below that the plaintiff had not pleaded accession to the said strip by 
adverse possession. I will refer to the pleadings shortly but it may at once 
be conceded that he has not used the words ‘‘adverse possession’’ as such. But 
his case throughout has been that he has remained in possession of this strip 
from the beginning of the tenancy and has put it to various uses and, therefore, 
he has acquired that strip as accession to the leasehold right. 

Before discussing the pleadings and the evidence in this case, it will be neces- 
sary to clarify the position as to how there can be accession to the leasehold 
property by adverse possession and what would be the legal effect of such acces- 
sion. At page 671 of Mulla’s Transfer of Property Act, 1949 Edn. under the 
heading ‘‘Eneroachments’’, the learned author, after referring to the English 
rule as to accretions, comments: 

“Therefore, although the clause (clause relating to artificial accretions) does not in 
terms apply to encroachment made by the lessee, the law as to encroachments is the 
same, If the lessee ‘encroaches upon adjoining land and acquires title thereto by pre- 
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scription, he must surrender the land to the lessor at the expiry of the term whether the 
land be waste land or land of a stranger. The true presumption is that the land so en- 
croached upon is added to the tenure and forms part thereof for the benefit of the tenant 
so long as the original holding continues, and afterwards for the benefit of the landlord. 
If the land of the lessor is encroached upon the lessor may of course eject the lessee before 
he has acquired a prescriptive title, but in the interval after the acquisition of that 
title and before the end of the term.” 

Two conclusions can be deduced from the above quotation. The first is that 
the lessee can acquire additional property belonging to the lessor by adverse 
possession and the second is that the lessee does not, however, get absolute title 
to that property but such property enures to him as an accretion. The Courts 
below have not appreciated the distinction between a lessee acquiring additional 
land as accession to the leasehold property and prescribing absolute title there- 
to. In the same connection, a reference may be made to a passage appearing 
at page 1043 in Woodfall on Landlord and Tenant, 26th edn., as follows :— 

“An encroachment upon adjoining land of the landlord, after occupation by the tenant 
for more than twelve years, cannot be recovered by the landlord during the term, and 
in one case was held on the facts to have been occupied by the tenant as part of the hold- 
ing, so as to be recoverable by the landlord at the end of the term”. 

In Esubai v. Damodar Ishvardas’? a plot of land in the centre of the defend- 
ants’ oart was granted to the plaintiff’s predecessor-in-title on Fazendari tenure, 
to build a dwelling upon. A hut was accordingly built thereon. No privy was 
built with or attached to the hut, the occupants of the hut using the oart, or 
neighbeuring oarts, for natural purposes. The plaintiff bought the hut, knock- 
ed it down and proceeded to build a substantial dwelling with a privy on the 
site of the old hut. Defendant denied his right to build a privy, or to have 
any right of way for sweepers to the said privy when built. The plaintiff claimed 
a right of passage over a strip of land 10 or 15 feet in width surrounding the 
premises including the site for the privy and for an injunction restraining the 
defendants from so obstructing him. It was not clear from the evidence as 
to whether the aforesaid piece of land was originally granted by the Fazendar 
under the lease of that date but it was found that this strip was oceupied since 
1862, either by original grant or by encroachment, either with or without the 
assent of the Fazendar. It was held that an encroachment would be deemed 
to be added to the tenure and formed a part thereof although it could not be 
presumed to have been made by the tenant absolutely for his benefit. 

In Devendra v. Jhunur'4 their Lordships observed (p. 885)) : 

“Tf the land is found as not included in the admitted tenancy, it must be a case of 
encroachment or trespass by the defendant. In such a case it is well settled that if the 
tenant is in adverse possession of the absolute interest for over twelve years, then the 
landlord's right should be held to be completely extinguished. If the tenant is in adverse 
possession for such a period in respect of only of a limited interest as tenant, then, what- 
ever may be the effect of it on the question of the landlord’s right to khas possession a 
claim for assessment of rent will not be barred...” 

In the light of the above principles, let ns now turn to ihe facts established 
in the case. In the plaint, at para. 2, the plaintiff asserted: 

“During this period (1906 to 1958) excepting a small structure which has been let out 
to Sovereign Soap Factory, the rest of the Nazul plot No. 93 was all vacant. This portion 
of the width of 4 feet is shown in the schedule ‘No. 1” by letters ‘PNHORSTMP’ in the 
Section titled as ‘Plan of the Western wall of the building’. The total area of the strip 
is 650 sq.ft. and is the land in suit in respect of which the plaintiff is claiming relief 
along with other reliefs. Plaintiff further submits that although a large space between 
the construction made in 1906 and 1909 was vacant till the year 1922, the land in suit was 
under the user of the plaintiff as a passage-for all purposes.” 
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At para. 3, the plaintiff avers: 

“the entire waste water of the plaintiff's house is made to pass by a drain which 
was constructed within the strip of the land (4 feet wide strip) more particularly describ- 
ed in para. 2 above and which is the land in suit. This drain was constructed along with 
the western border of the Nazul plot No. 94 but within the area of the Nazul plot No. 93 
and the water used to be drained from the north to the south along the points ‘PNHO’ 
and thereafter from ‘O’ to ‘M’ and ‘S’ as shown in the schedule...” 

At para. 4, the plaintiff states: 

“The roof of the entire building of the plaintiff has a projection of a width of 23 feet 
and on the western side. This projection of the roof extends over the area of the Nazul 
plot No. 93 but within the width of the strip of land of which possession is claimed by the 
plaintiff as detailed in paragraph 2 above. As a consequence of this projection, the rain 
water from the roof must necessarily fall within the area of the said strip of land, Besides 
on the first and second floors there are openings in the western wall for the passage of 
rain water falling on the terraces.” ; 

At para. 7, the plaintiff mentions the right which the defendant has either vio- 
lated or threatened to violate. Sub-parderaph (a) of para. 7 runs thus: 

“The plaintiff has a right to hold and possess quietly and without interruption the 

strip of land denoted by letters ‘PNHORSTMP’ as shown in the schedule... being an acces- 
sion to the leasehold rights of the plaintiff in respect of the Nazul plot No. 94.” 
The plaintiff has claimed possession of the aforesaid strip. This was the case 
as made ont by the plaintiff in the original plaint. Later on, he amended the 
plaint by adding the alternative contention that the four feet wide strip is a 
part of the leasehold arca covered by the original kabuliyat, dated May 3, 1906. 
It is true that the plaintiff has not stated in so many words that he has acquired 
the above strip by adverse possession as a lessee. At the same time, he has 
stated that this property is an accession to his leasehold property and has also 
mentioned the detailed uses to which he has been putting this property. The 
trial Court framed issues Nos. 1(a) and 1(b) covering the plaintiff’s main case 
about accession and the alternative case about the strip being a part’ of the 
leasehold property. Sinee the plaintiff had asked for possession on the ground 
of dispossession in 1957, the Court also framed an issue No. 1(c) calling upon 
the plaintiff to prove his possession within twelve years before the institution 
of the suit. The discussion of these issues is found at para. 10 of the trial 
Court’s judgment, which is very perfunctory, as follows: 

“Thus the plaintiff has three-fold case in relation to this strip, There is, however, 
not an iota of evidence to show that the plaintiff got this strip by accession with the per- 
mission of the defendant’s ancestors. The plaintiff himself is silent on the point. The 
defendant does not admit the same. Hence, the plaintiff fails to prove alleged accession. 
This plaintiff's learned Advocate Mr. Chande, however, argues at the bar that the plaintiff 
claims this accession by adverse possession. But this argument has no substance and 
basis because that was never the plaintiff's case, nor is there any evidehce on this point.” 
As pointed out aboye, it was wrong on the part of the trial Court to have as- 
sumed that the plaintiff had not made out a case of accession by adverse pos- 
session. It was equally wrong on the part of the trial Court to have dismissed 
the whole question by a cryptic half sentence ‘‘nor is there any evidence on 
this point.” 

` With regard to the plaintiff’s proving his possession to the four feet wide 
strip within twelve years, the trial Court has confused the issue. At the end 
of para. 14 the trial Court has disposed of this matter by another misleading 
sentence: 

“The plaintiff has, however, failed to prove his possession as owner of the strip in 
dispute. So issue No. 1(C) is decided in the negative.” 

There was no question of proving possession as owner and it was enough. for 
the plaintiff to prove the fact of his having been in possession within twelve 
years. The only requirement under art. 142 of the Limitation Act is that the 
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plaintiff should prove to the satisfaction of the Court the faet of his having 
been in possession within twelve years of the institution of the suit. 


Let us now turn to the approach made to this question by the appellate Judge. 
The appellate Judge has interpreted certain statements of the plaintiff to which 
reference will be made presently to mean that ihe plaintiff has given up his 
- ease of accession to the four feet wide strip on the strength of adverse possess- 
jon and that he wanted to confine his case only to the said strip having been in- 
cluded in the leasehold property under the document. Even so, the learned 
Assistant Judge proceeded to discuss this question at para. 15 of the judgment. 
After pointing out that there was no specific case made out in the plaint of 
accession by adverse possession and no specific issue in the trial Court, the 
learned Assistant Judge has referred to a decision in Prohlad Teor v. Kedar 
Nath Bose! and observed: 

“It was held in the above case that when a tenant encroaches on the land of his 
landlord, he does not by such encroachment become a tenant of the encroached land 
against the will of the landlord. It is not the plaintiffs case that the initial lease was 
valid and hence his possession of the entire area was wrongful from 1906 with the result 
that he perfected a title in himself by adverse possession for more than 12 years.” 
Again, while discussing the question as to whether the plaintiff has prescribed 
the right to take light and air through the windows in the western wall of his 
building, the learned Assistant Judge has pointed out that from 1935 to 1941 
the plaintiff’s father had also taken on lease plot No. 93 and was in possession 
in hig capacity as a tenant. Mr. Kherdekar wanted to make use of this obser- 
vation in support of his contention that the plaintiff’s adverse possession so far 
as the four feet wide strip of land is concerned, was interrupted between the 
period from 1935 to 1941. The plaintiff, therefore, cannot get the four feet 
wide strip as accession by adverse possession. It may at once be pointed out 
that the above observation of the learned Assistant Judge is not only not sup- 
ported from the evidence but is actually negatived therefrom. In his plaint, 
the plaintiff specifically stated at para. 2 that this- strip of four feet was not 
included in the lease of plot No. 93 obtained by him. It is significant to note 
that, in the notice given by the plaintiff to the defendant on December 24, 1941 
(exh, P-6), it is stated that a portion of plot No. 93 was leased out to the plain- 
tiff’s father. The rent note, which the plaintiff’s father had executed in respect 
of plot No. 93, was produced during the cross-examination of the plaintiff and 
the plaintiff was asked to identify the signature of his father. The plaintiff stat- 
ed that he was unable to identify the signature of his father. No attempt was 
made thereafter to prove the document and the document. remained unexhibited 
till the end. Tater on the document was taken back by the defendant. It was 
not produced either before the lower appellate Court nor was it produced before 
me. It is, therefore, extremely unfair to say that the rent note executed by the 
father of the plaintiff related to the entire portion of plot No. 98. The sudden 
manner in which the plaintiff was confronted with the document in the witness- 
box and the surreptitious way in which it was taken back without attempting to 
prove the same, raise doubts cither about the genuineness of the rent note or about 
the suggestion that the rent note related to the entire plot No. 98. Apart from 
the mistaken observation made by the learned Assistant Judge in regard to the 
so-called interruption ‘of the plaintiff’s possession of the four feet wide strip, 
as I have stated above, the whole case about the accession has been misunderstood 
by the learned Assistant Judge. At one stage, the learned Assistant Judge 
has stated that the plaintiff had given up his case of accession by adverse 
possession, and at another stage the learned Assistant Judge has proceeded to 
consider the question on the basis as to whether the plaintiff could acquire a right 
of absolute ownership to the four feet wide strip. I have also pointed out how 
the trial Judge has misapplied his mind to this aspect of the matter. That being 


15 (1897) I.L.R. 25 Cal. 302. 


586 THE BOMBAY LAW REPORTER. [VOL LXVI. 


the casc, the finding of fact arrived at by the Courts below cannot be considered 
as binding. 

It has been observed by the Privy Council in Rahmat Iahi v. Md. Hayat 
Khan'® that— 


“.,.Their Lordships had occasion to point out in 46 I. A. 140" that where the Courts 
below had misconceived the real question of fact they had to try there was an error of 
law on which a second appeal lay; and their Lordships can see no difference in principle 
between a failure to appreciate and determine the real question of fact to be tried and 
a failure to appreciate and determine a question of fact which vitally affects the issue 
stated in the case. In either case the failure is a failure in the duty imposed by law upon 
the Court and the question whether there has been such a failure must in their Lordships’ 
opinion be a question of law.” 

In my view, the Courts below have misconceived the real question ef fact 
which they had to try. They have also failed to appreciate and determine a 
question of fact which vitally affects the issue stated in the case. The Courts 
below ought to have recorded a clear finding as to whether the plaintiff was, in 
fact, in possession of the four feet wide strip for over a statutory period in his 
capacity as a lessee. Such an issue was never formulated nor has any finding 
been recorded on that precise question. It is, therefore, necessary to see whe- 
ther the plaintiff has led evidence to show that he has been in possession of the 
four feet wide strip, and has been enjoying the same in his capacity as a lessee. 
I have already referred to the averments contained in the plaint and the various 
acts of user which have been set up by the plaintiff so far as the above strip is 
concerned. In his deposition, the plaintiff has reiterated the position taken up 
by him in the plaint relating to the user. In answers to questions in cross- 
examination, the plaintiff stated: 


“I say even now that the land covered by the land and the well is in my right under 
the lease deed, and I say so in respect of the land surrounding the well also. I do not 
say that the land comprising the lane was got by me after the lease deed, I have a right 
on both the properties under the lease deed itself...I am under the impression that both 
these properties are covered by my lease deed...Whatever rights I have acquired are 
under the lease deed itself and not afterwards.” 

Mr. Kherdekar contended that these admissions amounted to the plaintiff 
giving up his claim to the four feet strip by adverse possession. I am unable 
to accept this line of reasoning. It is the plaintiff’s case in the alternative that 
the four feet wide strip is included in the land leased to him. It is an admitted 
fact that no measurements had taken place at the time when the present plot 
No. 94 was granted in lease to the plaintiff’s father. The lands must have been 
roughly demarcated and delivered into the possession of the lessee. The plain- 
tiff’s predecessors and the plaintiff have all along been under the impression 
that they got this strip under the lease. That only means that they have been 
in possession of this strip from the commencement of the lease. These admis- 
sions are in no way destructive of the plaintiff’s claim to this property as acces- 
sion by adverse possession. In the present case, what- is necessary for the 
plaintiff to prove, is not that he has remained in possession in assertion of his 
ownership. All that is necessary for him to prove is that he has been in possess- 
ion in his capacity as a lessec. Far from being inconsistent with such a case, 
the plaintiff’s statements cited above lend full support to his case of accession 
of this strip to his leasehold right. It is equally clear from the evidence of the 
plaintiff that the statement made by the Courts below that there is no evidence 
to show that the plaintiff has been in possession as a lessee, is erroneous. It 
appears that the plots were measured in 1929 and plot No. 94 was given to the 
leased Jand, and plot No. 93 to the remaining portion belonging to “the defend- 
ant. Mr. Kherdekar contended that the measurements must have been made 

_ on the basis of the actual gn and since it is clear that the area of four 
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feet wide strip is not included in plot No. 94, this strip must not have been in 
the possession of the plaintiff or his predecessors-in-interest. Unfortunately, 
no evidence has been led as to on what basis the measurements were made. Judg- 
ing from the areas of the respective plots, it appears that the measurements have 
been made on the basis of the area mentioned in the lease deed exh. P-4. 
Mr. Kherdekar drew my attention to the admission made by the plaintiff to the 
effect that plot No. 94 was given to the land in his possession and plot No. 93 
was given to the land in the possession of the defendant. This is, in my view, a 
general statement and does not specifically touch the question of the possession 
of the four feet wide strip. The other witness on this point is Kripal Dhanji 
(P.W. 6), who was in the service of the plaintiff’s family since 1907. He left 
the service in 1939. He has, therefore, no axe to grind in supporting the plain- 
tiff’s case. He says: 

“The land towards the west of the godown measuring about 4/5 feet right upto the 
well, was in plaintiffs use. Plaintiffs cattle used to go on that land for drinking well 
water. People using the well were also going from that land. There was also a drain 
for carrying away the water. The roof of the house slopes towards the west. It extends 
to about 2/21 feet on the open land. The rain water and the utensils water used to fall 
in that gutter. The drain was constructed pucca in 1922, about 40/50 feet in length.” 
This evidence remains unshaken in cross-examination. It is equally necessary 
to remember that the plaintiff’s wall comes at the western extremity of plot 
No. 94. It is unlikely that a wall will be built at the extreme end without leav- 
ing any space for coming in and going. It is still more unlikely that a number 
of windows would be kept in that wall, if the plaintiff and his predecessors were 
to knofy that the land beyond the wall ‘did not belong to them and that the land- 
lord would have a right to close the windows at any time by erecting a wall 
adjoining their own wall. The defendant nor his predecessors have ever ob- 
structed the plaintiff and his predecessors in opening the windows in the western 
wall and in putting up the eaves which projected to a distance of about 24 
feet upon the defendant’s land. The conduct of the parties, therefore, suggests 
that both the lessor and the lessee were under the impression that some more 
land beyond the western wall was given to the lessee and the latter was entitled 
to use the same. The plaintiff’s evidence is consistent about the width of this 
land and, according to him, this strip was four feet wide. I am, therefore, 
satisfied that the plaintiff was in possession of the four feet wide strip since 
1906 in his capacity as lessec and, therefore, has acquired this strip as accession 
to his leasehold property. 

In view of my finding about the four feet wide strip, it is wholly unnecessary 
to consider the question as to whether the plaintiff has acquired a right to take 
light and air through the windows as easements by user for over a statutory 
period. Only a few observations would, therefore, suffice on this point. Before 
succeeding on this point, the plaintiff has to cross two hurdles, The first is that 
a lessee cannot acquire an easementary right to take light and air as against 
the land of his lessor and the second is that the plaintiff has not enjoyed the 
right to take light and air with the consciousness that the windows open against 
the land of another. On the first point, Mr. Deo referred me to a Full Bench 
decision of the Allahabad High Court in Abdul Rashid v. Braham Saran'8, In 
that case, their Lordships held that although a lessee of land, which he has 
taken for building purposes, cannot acquire a right of way by prescription over 
the land of the landlord, he may acquire such a right so far as the passage of 
light and air through the windows opening on the latter’s property is concerned. 
This distinction was based on the provisions of ss. 2 and 3 of the English Pres- 
eription Act of 1832. Right of way and other easements have been dealt with 
in s. 2 and the right by way of easement of the use of light for a dwelling house 
is dealt with in s. 3. Section 2 did not refer to buildings at all, whereas s. 3 
related to right acquired in favour of a dwelling house. Their Lordships held 
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that the Indian Easements Act closely follows the English law and, therefore, 
came to the conclusion that an easement for the use of light in favour of a house 
belonging to the lessee can be acquired as against the land of the lessor. This 
question came up for consideration before a Division Bench of the Bombay High 
Court in Ambaram Popat v. Budhalal Mahasukram'?. After referring to the 
Allahabad decision, Sir John Beaumont pointed out that s. 12 did not'make a 
distinction between the acquisition of an easement for light and other ease- 
ments, such as, the use of a way. He also stated that there was no basis for the 
view that the Indian Easements Act closely follows the provisions of the English 
Hreserption Act. Finally, he observed (p. 802): 


..I must confess that I am wholly unable to agree with that view. I demur to the 

suggestion that a lessee who builds a house as a permanent structure on the land com- 
prised in the lease becomes the owner of the house for more than the leasehold interest 
in the land. He may have a right to remove the house; and he may leven be regarded 
as the owner of the materials of which the house is built. But that is the ownership of a 
chattel, and an easement cannot be annexed to a chattel.” 
Sir John Beaumont pointed out that if the lessee. acquires a right to light he 
acquires it on behalf of the owner which means the absolute owner and he can- 
not acquire it on behalf of the owner as against such owner, because a man 
cannot acquire an easement as against himself. He, therefore, held that, under 
the Indian Easements Act, a lessee cannot acquire a right to light over the ad- 
joining property which belongs to his landlord. Mr. P. P. Deo contended that 
this decision is based on the supposition that the duration of the leasé is limited 
and that a time may come when the lease would come to an end. In the present 
case, the lease is a permanent lease and, therefore, there is no question of the 
house being removed and turned into a chattel. There is some force in this 
line of reasoning but I do not think it necessary to pursue the point any further, 
firstly because I am sitting singly and thus would be bound by the view taken 
by the Division Bench, and secondly, decision on this controversy is not called 
for in view of my finding about the four feet wide strip. 

On the second hurdle also, it is sufficient to refer to the decision of the Bombay 
High Court in Raychand Vanmalidas v. Maneklal®° wherein Justice Divetia, 
after pointing out the inconsistency in the position of claiming ownership over 
the strip of the land and claiming easement rights as against the samé, stated 
(p. 82): 

“...To prove that the right was exercised as an easement, it is necessary to establish 
that it was exercised on somebody else’s property and not as an incident of his own 
ownership of that property. For that purpose his consciousness, that he was exercising 
that right on the property treating it as somebody else’s property, is a mecessary ingre- 
dient in proof of the establishment of that right as an easement.” 

Turning to the question as to whether any nuisance is caused to the inmates 
of the plaintiff’s house by reason of the working of the oil mill set up by the 
defendant in plot No. 93, it may be pointed out that there is a concurrent find- 
ing of the two Courts below to the effect that no nuisance is caused as a result 
of the working of the oil mill. Mr. P. P. Deo gave up his case that the work- 
ing of the oil mill creates vibrations to the plaintiff’s building and thereby 
endangers its safety. The case for nuisance thus restricts itself to the creation 
of noise which causes disturbance and discomfort to the inmates of the plain- 
tiff’s house and to emitting bad smell and flames through the chimney. It was 
alleged that the mill was working day and night. It is, however, conceded that 
the mill is now working only during day time. Originally, the mill.was work- 
ing as an oil mill and, therefore, a ‘chimney was set up for the passage of the 
smoke. Sparks used to be flown through this chimney. During the. trial, a 
devise was fixed for preventing the flying of these sparks through | the chimney. 
It is an admitted fact that at present the whole mill is working on electric energy. 
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The result obviously, therefore, is that the noise is abated and there is no ques- 
tion of emitting any smoke or flying of the sparks. The witnesses examined 
on behalf of the plaintiff have indulged in considerable exaggeration so far as 
the causing of disturbance and discomfort to the members of the plaintiff’s 
family are concerned. The oil mill is known as Baby Expeller Oil Mill and it 
has been found that the noise created is not of such a character as to cause any 
disturbance to the inmates of the plaintiff’s house. It is true that the lower 
appellate Court has tried to apply a somewhat rigorous standard by saying that 
the house must be rendered useless for habitation. Apart from indicating ‘a very 
stiff yard-stick, there is nothing to suggest that the lower appellate Court has 
misapplied its mind to the real question in controversy, namely, as to whether 
the noise was of such magnitude as to cause discomfort taking into account the 
locality in which the mill is situated and the conditions of modern life. I do 
not, therefore, think it necessary to discuss the various decisions cited at the Bar 
on this point and it is sufficient to observe that I entirely agree with the finding 
arrived at by the Courts below that no nuisance is caused to the plaintiff and 
the members of his family as a result of the working of the oil mill in plot No. 94. 

So far as the appeal relating to the plaintiff’s right to use the water from the 
defendant’s well is concerned, the finding is clear, namely, that such use as the 
plaintiff was making was permissive. This finding is based not only upon the 
evidence led in the case but also the contents of the agreement at exh. P-4. The 
very fact that the plaintiff’s father felt the need of securing the consent of the 
defendant’s predecessors for fixing a hand-pump on the well clearly shows that 
the plaintiff was not using the water of the well as a matter of right. The find- 
ing atrived at in this respect also is essentially a finding of fact which cannot 
be re- opened in second appeal. ` 

The plaintiff had asked for a direction for removing the encroachments and 
encumbrances made by the defendant in respect of the four feet wide strip. 
It will be recalled that the defendant constructed the structure which adjoins 
the plaintiff’s western wall and covers even some of the windows on the first 
floor. That means that part of the structure falls within the four feet wide 
strip which, according to my finding, is an accession to the plaintiff’s lease- 
hold property. We have, therefore, to consider the logical effect of this finding. 
Mr. Deo contended that it must follow from the finding that a mandatory in- 
junction is given to the defendant calling upon him to remove the eneroach- 
ment from the four feet wide strip. The words ‘‘mandatory injunction’’ have 
not been used in the plaint. The trial Court has not granted any relief by way 
of mandatory injunction although it held that the plaintiff was entitled to an 
easementary right of light and air through the western windows. One of the 
grounds perhaps may be that the plaintiff had not asked for mandatory injunc- 
tion in so many words. It appears that an application was made to the trial 
Court after-the passing of the decree for amending the decree by granting the 
relief of mandatory injunction under s. 152 of the Code of Civil Procedure. That - 
application was, however, rejected. Mr. P.P. Deo has made an application 
to this Court requesting that he should be allowed to amend the plaint by 
adding the prayer for.mandatory injunction. The application has been very 
vigorously opposed by Mr. Kherdekar on behalf of the defendant. In my view, 
however, the amendment sought is not necessary because the prayer made covers 
the relief of mandatory injunction. If, however, the clarification is allowed 
to be made in the form of amendment, that will not in any way affect or pre- 
judice the defendant’s case. This appears to be an amendment by way of 
abundant caution and I sec no reason why the same should not be allowed. 

The result is that Second Appeal No, 217 of 1961 partly succeeds; the decree 
of the lower appellate Court is reversed and the decree of the. trial Court. is 
modified and the following order substituted in its place: 

The plaintiff has acquired the four feet wide strip described by the letters 
PNHORSTMP in the schedule as accession to his leasehold which is of a perma- 
nent character. The defendant has no right to encroach upon any part of this 
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strip so long as the lease remains in existence nor has he any right to obstruct 
the windows by putting up a construction or projection so as to block either 
wholly or partially these windows. The defendant is hereby directed to remove 
the construction or projection put up by him on any part of this four feet wide 
strip within 30 days from the date of this order failing which the same would 
be removed under directions of the lower Court at the cost of the defendant. 
The plaintiff’s claim for relief against the nuisance alleged to have been created 
by the working of the mill fails. The defendant to pay the costs of this appeal. 
Second Appeal No. 218 of 1961 is dismissed with costs. 

Order accordingly. 


[NAGPUR BENCH] 


Before the Hon’ble Mr. H. K. Chainant, Chief Justice, and Mr. Justice Abhyankar. 


DHONDU SHAMRAO POLAKHARE v. MAHARASHTRA REVENUE 
: TRIBUNAL.* 

Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) Act (Bom. 
XCIX of 1958), Sec. 38(3)(c)—Whether condition about land being principal source 
of maintenance must be satisfied by landlord holding less than one family holding 
and who earns livelihood principally by agriculture. 


The condition in s. 38(3) (c) of the Bombay Tenancy and Agricultural Lands (Vidarbha 
Region and Kutch Area) Act, 1958, about the land being the principal source of enain- 
tenance need not be satisfied by the landlord if (1) his total holding is less than one 
family holding and (2) if he earns his livelihood principally by agriculture or by agri- 
cultural Jabour. If he satisfies both these conditions, he will be entitled to resume 
the land, without showing that the income from it will be the principal source of 
his maintenance. 


Tux facts appear in the judgment. 


S. M. Kherdekar, for the petitioner. 
V. R. Manohar, for respondent No. 4. 


CHAINANI C.J. The petitioner is a tenant of the land, which belongs to oppo- 
nent No. 4, hereinafter referred to as the opponent. The opponent made an 
application under s. 38 of the Bombay Tenancy and Agricultural Lands (Vi- 
darbha Region and Kutch Area) Act, 1958, for obtaining possession of the land 
from the petitioner, on the ground that he required the same bona-fide for per- 
sonal cultivation. The Naib Tehsildar granted his application. That order 
was set aside in appeal by the Sub-divisional Officer, who held that the income 
from the land would not be the principal source of maintenance of the oppo- 
nent. In revision, the Revenue Tribunal set aside the order’passed by the 
Sub-divisional Officer and restored the order made by the Naib Tehsildar. The 
order passed by the Revenue Tribunal is being challenged before us. 

Sub-section (3) of s. 38 of the Tenancy Act provides that the right of a land- 
lord to terminate a tenaney under sub-s. (7) shall be subject to the following 
conditions, namely— 

“(c) The income by the cultivation of the land of which he is entitled to take posses- 
sion is the principal source of income for the maintenance of such landlord not being a 
landlord whose total holding whether as tenure holder or tenant or partly as tenure holder 
and partly as tenant does not exceed one family holding and who earns his livelihood 
principally by agriculture or by agricultural labour.” 

The words beginning with ‘‘not being a landlord’’ were inserted in cl. (c) by 
s. 8(b) of the Bombay Tenancy and Agricultural Lands (Vidarbha and Kutch 
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Area) Amendment Act, 1960 (Maharashtra Act No. V of 1961). If these words 
are left out of consideration, the position would be that before a landlord can 
obtain possession of any land, he must prove that the income from that land 
will be the principal source of income for his maintenance. 

The question to be considered is what is the effect of the amendment, which 
was made in 1961. The words ‘‘not being a landlord’’ mean ‘‘who is not a 
landlord’’, that is to say, that a landlord will have to satisfy the condition about 
the land being the principal source of his maintenance, unless he is a landlord of 
the type referred to in the latter part of the clause. The controversy before 
us has been in regard to the last words in the clause ‘‘and who earns his 
livelihood principally by agriculture or by agricultural labour.’’ It has 
been urged by Mr. Manohar that these words go with the words ‘‘such land- 
lord” and not with the words ‘‘not being a landlord”. This construction is, 
however, not warranted by the language of the clause. If Mr. Manohar’s argu- 
ment is accepted, the clause in so far as the landlords, whose holding exceeds one 
family holding, would read as follows: 

“The income by the cultivation of the land of which he is entitled to take possession 
is the principal source of income for the maintenance of such landlord....and who earns 
his livelihood principally by agriculture or by agricultural labour.” 

This would be an inappropriate and a clumsy way of laying down a condition 
that every landlord, other than the one whose holding is less than a family hold- 
ing, should earn his livelihood principally by agriculture or by agricultural la- 


- bour. If such had been the intention, the condition would in all probability have 


been shecified like other conditions as a separate condition in a separate clause or 
at least this clause would have been worded differently and the words ‘‘and who 
earns his livelihood principally by agriculture or by agricultural labour’’ would 
have come immediately after the words ‘‘such landlord’’. It is also not likely that 
this could have been intended by the Legislature, because in that case many land- 
lords, whose holding is more than a family holding, but all of whose lands are in 
the possession of tenants, would not be able to obtain possession of any of their 
lands for personal cultivation, as they would find it difficult to prove that they 
were dependent principally on agriculture, The amendment was obviously made 
in order to help small landlords, who are mainly dependent on agriculture, by 
exempting them from the requirement that they could get possession of the leased 
lands only if their income was going to be the principal source of income for their 
maintenance. It does not appear to have been made to impose a further restric- 
tion on the restricted rights given to landlords who possess more than one family 
holding to obtain possession of their lands on the ground that they require them 
bona fide for personal cultivation. 
The Revenue Tribunal has in its order observed: 


“If the argument of Shri Jakatdar were to prevail, it would render the amendment 
nugatory and the object of the legislature would be frustrated since no petty landlord 
would ever be able to show that he lives principally by agriculture.” P 
This observation does not appear to be correct, because there are many petty 
landlords, who live principally on agriculture, but whose income is not sufficient 
for their maintenance. It is evidently to help such small landlords that the 
amendment has been made. The amendment provides for an exception to the 
first part of the clause, and specifies when the condition about the land being 
the principal source of maintenance need not be satisfied. : 

A plain reading of the clause shows that the words ‘‘whose total holding” and 
‘fand who earns his livelihood” both go with the words ‘‘not being a Jandlord’’. 
In other words, the first part of the clause will not apply and the condition about 
the land being the principal source of maintenance need not be satisfied by a 
landlord, if (1) his total holding is less than one family holding and (2) if he 
earns his livelihood principally by agriculture or by agricultural labour. If he 
satisfies both these conditions, he will be entitled to resume the land, without 
showing that the income from it will be the principal source of his maintenance. 
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In the present case, the opponent’s total holding is less than a family holding. 
He does not, however, earn his livelihood principally by agriculture or by agri- 
cultural labour. He will consequently not be entitled to take advantage of the 
exception made in the latter part of cl. (e). He will, therefore, have to prove 
that the income from the land, of which he is entitled to take possession, will be 
the principal source of his maintenance. It will be necessary to make a proper 
jnquiry on this point and the matter will consequently have to be remanded. 

We, therefore, set aside the orders made by: the Revenue Tribunal, the Sub- 
Divisional Officer and the Naib Tehsildar, and remand the matter to the Naib 
Tehsildar. He should allow-both the parties to lead further evidence, if they so 
desire and then determine whether the income from the land, of which the 
opponent is entitled to take possession, will be the principal source of his main- 
tenance. In the light of his finding on this issue, the Naib Tehsildar should pass 
further orders in accordance with law. No order as to costs. 

Orders i aside. 


INAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Wagle. i 


GOPAL RAMJI DHENGE v. THE RETURNING OFFICER, 
LAKHANI ELECTORAL DIVISION, BHANDARA.” 
Maharashtra Zilla Parishads and Panchayat Samitis Act (Mah. V. of 1962), See. 27— 

Maharashtra Zilla Parishad Election Rules, 1962. Rule 20(8)—Constitution of India, 
Arts, 226, 227—Bombay Village Pañńchayats Act (Bom. VI of 1933), Secs. 14,-15, 16— 
Whether elector precluded under Mah. Act V of 1962 from challenging under art. 226 
or 227 of Constitution improper acceptance or rejection of nomination paper by Re- 
turning Officer—Elector not given right under Mah. Act V of 1962 to challenge such 
improper acceptance or rejection of nomination paper whether can invoke jurisdiction 
of High Court to show that election result vitiated by such acceptance or rejection. 

An elector is not precluded by any provisions of the Maharashtra Zilla Parishads and 
Panchayat Samitis Act, 1961, or the Rules made thereunder in an appropriate case 
from challenging under art. 227 or 226 of the Constitution of India, the action of the 
Returning Officer if he, in the constituency in which the elector has a right to vote, 
improperly accepts or rejects a nomination paper. 

Although under the Maharashtra Zilla Parishads and Panchayat Samitis Act, 1961, 
and the Rules made under it,.an, elector has not been given a right to challenge the 
improper acceptance or rejection of the nomination paper of a candidate by the Re- 
turning Officer, in a proper case the elector can invoke the jurisdiction of the High 
Court to show that the election result is vitiated because the person who had a-right 
to contest the election has been improperly refused an opportunity or that a person 
who had no right to contest the election has been elected by acceptance of his nomi- 
natien paper. 


Tum facts appear in the judgment. 


C. 8. Dharmadhikari, for the petitioner. 

G. R. Mudholkar, Additional Government Pleader, for uespondent No. 1. 
P. G. Palsikar, for respondents Nos.-2, 6 and 8 to 12. 

T. L. Junankar, for respondent No. 3. a 


'ÀBUHYANKAR J. This petition is filed by a voter under arts. 226 and 227 of 
the Constitution. 


The petitioner is a resident of village Kesalwada, in Sakoli tahsil of Bhandara 
district.. His name has been included in the list of voters for the Electoral Divi- 
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sion of Lakhani prepared under s. 13 of the Maharashtra Zilla Parishads and 
Panchayat Samitis Act, 1961 (hereinafter called the Zilla Parishads Act). The 
petitioner has given the serial number of his name in the voters’ list of village 
Kesalwada which is 248 and Kesalwada is included in Lakhani Electoral Divi- 
sion of Bhandara Zilla Parishad. 

The election of Councillors to the Bhandara Zilla Parishad from Lakhani 
Electoral Division was ordered to be held by the Collector, Bhandara, who fixed 
a certain programme. According to that programme, nominations were to be 
received upto May 7, 1962, scrutiny of nomination papers: was fixed for 
May 8, 1962 and candidates were allowed to withdraw from contest between 
May 12, 1962 to May 14, 1962, and the poll, if necessary, was to be taken 
on May 27, 1962. In pursuance of this programme, respondents Nos 2 to 11 
and one Laxman filed nomination papers for being elected as a councillor 
from the Lakhani Electoral Division. On the date fixed for scrutiny of the 
nomination papers, the Returning Officer, according to the rules, permitted the 
candidates, their proposers and in some cases only one person duly authorised 
in writing by a candidate to attend the proceedings for scrutiny, Thus the peti- 
tioner, who was an elector, did not and could not attend at the time of the 
scrutiny, 

From.the candidates, who had filed nomination papers, the nomination paper 
of respondent No. 9 Patiram Tulsiram Kamane was rejected on the ground that 
his proposer was disqualified under r. 14(2) read with r. 19(2)(b) of the Elec- 
tion Rules, because the proposer had subscribed as proposer to four nomination 
papers filed by the same candidate. On this ground the nomination paper of 
Patiram was rejected by the Returning Officer. Thereafter some of the other 
candidates, viz. respondent No. 6 Nemichand, respondent No, 7 Pandurang, res- 
pondent No. 8 Maroti, respondent No. 10 Nagorao Badge and respondent No. 11 
Nilkanth Ganvir withdrew their candidature leaving in the field only respon- 
dents Nos. 2 to 5 as contesting candidates. The electorate went to poll on May 
27, 1962, and the votes were counted by the Returning Officer on May 31, 1962. 
He declared respondent No. 3 Govinda Shivaji Nimbekar as the elected councillor, 
Govinda haying polled 3,479 votes which was the maximum number of votes poll- 
ed amongst the contesting candidates. 

The petitioner has filed this petition challenging the election of respondent 
No. 3 on the ground that the nomination paper of respondent No. 9 Patiram was 
wrongly rejected by the Returning Officer and thus, the result of the election 
has been vitiated because of such a wrong and illegal rejection of the nomination 
paper of one of the candidates viz. Patiram. He had, therefore, prayed that the 
order of the Returning Officer rejecting the nomination paper of respondent 
No: 9'Patiram should be quashed and the nomination filed should be held proper 
and accepted and a fresh election be ordered to be held after setting aside the 
declaration of respondent No, 3 as the elected councillor. 

This petition was filed on June 15, 1962, i.e. after the poll was taken and res- 
pondent No, 3 was declared elected. But the Court declined to stay axy action 
in respect of the election. The contention of the petitioner is that he has no 
remedy to challenge the result of the election on the ground that a nomination 
paper of one of the candidates was wrongly rejected under the Act. As an 
elector the petitioner has been given a right under s., 27(1) of the Maharashtra 
Zilla Parishads Act to challenge the validity of the election of a councillor, but 
this right is restricted by several sub-clauses of s. 27. The inquiry that ean be 
held by the District Judge as the tribunal empowered to hold that inquiry on an 
election petition filed under s. 27 is restricted, by sub-s. (5) and sub-s. (7) of 
s. 27. Sub-section (7) of that section is as follows: :— 

“(7) If the validity of any election is brought in question only on the ground of an 
error made by the officer charged with carrying out the rules made in this behalf under 
sub-section (2) of section 12 or of section 14, or of an irregularity or informality not cor- 
ruptly caused, the Judge shall not set aside the election.” 
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Now, rules have been made in exercise of powers under s. 274(2) (J) and (ùt) 
of the Maharashtra Zilla Parishads Act read with sub-s. (2) of s. 9 and s. 14 of 
the same Act. These Rules are called the Maharashtra Zilla Parishads Election 
Rules, 1962. Under r. 19 of these Rules, provision is made for serutiny of nomi- 
nation. Under r. 20(/) of the Rules any candidate aggrieved by a decision of 
the Returning Officer either accepting or rejecting a nomination paper, may 
present an appeal therefrom to the District Judge of the district in which the 
area of the Zilla Parishad is situated within a prescribed period. Under sub-r. (8) 
of r. 20, it is provided that the decision of the District Judge on appeal under 
this rule and, subject only to such decision, the decision of the Re- 
turning Officer accepting or rejecting the nomination of a candidate shall be 
final and conclusive and shall not be called in question in any Court or before 
a Judge referred to in sub-s. (2) of s. 27. 

It is thus clear that the only persons who can challenge the improper accept- 
ance or rejection of a nomination paper of a candidate are any of the other 
candidates and the remedy for such a challenge is by way of an appeal to the 
District Judge. Under sub-r. (8) of r. 20 the decision of the District Judge is 
made final and that decision cannot be questioned in any Court or before a Judge 
referred to in sub-s. (2) of s. 27, meaning the Judge who is empowered to deal 
with and decide election petitions that can be filed under s. 27. It is, therefore, 
clear that so far as a candidate is concerned, he has been given a limited right of 
challenging the improper acceptance or rejection of a nomination paper of the 
other candidates and that this ground cannot form the subject-matter of an 
ee petition at the instance of a candidate under s. 27 of the Zilla Parishads 

ct. 

The petitioner’s contention is that even though an elector is not entitled, be- 
cause the elector cannot be present at the proceedings for scrutiny of a nomina- 
tion paper at all, to challenge the election of a candidate by way of an appeal 
under r. 20(8), the right of an election petition which is given to an elector 
under sub-s. (Z) of s. 27 of the Zilla Parishads Act is circumscribed by the pro- 
visions of sub-s. (7) of s. 27 of the same Act. Under sub-s. (7) the jurisdiction 
of the Judge is limited to deciding an election petition on the grounds provided 
in sub-s. (5). There is also an express bar to the Judge trying any question 
relating to the validity of an election on the ground of an error made by an 
officer charged with carrying out the rules made in this behalf under sub-s. (2) 
of s. 12 or of s. 14, or of a irregularity or informality not corruptly caused. 
Now, rr. 19 and 20 have been made under s. 14 for conduct of elections. They 
are to be found in Chapter III of the rules framed under s. 14 among other 
sections. The petitioner, therefore, says that so far as the scrutiny of nomina- 
tion and proper or improper acceptance of nomination paper of a candidate are 
concerned, an elector is debarred from any remedy under the Zilla Parishads 
Act. The elector cannot also challenge an election on the ground of improper ac- 
ceptance of nomination paper of a candidate by an election petition under s. 27. 
Therefore, the only remedy that an elector, like the petitioner, can have and has 
is by invoking the extraordinary jurisdiction of this Court under arts. 227 and 
226 of the Constitution in asking for a writ of quo warranto or any other appro- 
priate writ, order or direction, if he satisfactorily establishes that an election 
is vitiated on account of the improper rejection of a nomination paper of a can- 
didate. The petitioner’s contention, in other words, is that the electoral right 
that the petitioner has as an elector in the constituency includes a right to 
challenge, by appropriate proceedings in this Court, the improper rejection or 
acceptance of a nomination paper of a candidate if such improper acceptance 
or rejection of a nomination paper of a candidate has resulted in vitiating the 
result of an election ultimately held. The elector is excluded by Zilla Parishad’s 
Act from the remedies available to make a challenge to an improper acceptance or 
rejection of a nomination paper at the earlier stage and the District Judge or the 
election tribunal constituted to adjudge on the election petition that may be filed 
is debarred from giving relief in the election petition on the ground that the nomi- 
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nation paper of a candidate was improperly accepted or rejected. It is, therefore, 
contended by the petitioner that his electoral right can only be enforced in a 
proper case by invoking the jurisdiction of this Court under the Constitution. 

The petition is contested on behalf of the elected candidate and the learned 
counsel appearing in support of the return urged that an elector in a consti- 
tuency under the Zilla Parishads Act has no greater right than a right to vote. 
He has, undoubtedly, been given a right under s. 27 to challenge the election 
of an elected candidate also, but that is a limited right. There is no absolute 
right in an elector to challenge election of a candidate on the ground other than 
those for which an election petition is permitted under s. 27 of the Zilla Pari- 
shads Act. In other words, the contention raised on behalf of respondent No. 3 
is that such right that an ‘elector has to contest the validity of election of an 
elected candidate is circumscribed by the provisions of the Act and Rules and 
he has no other right to challenge the election on the ground that the nomination 
paper of a candidate was either improperly accepted or rejected. Respon- 
dent No. 3 urges that it is a qualified right that an elector has been given under 
the Zilla Parishads Act and that right cannot be enlarged by resorting to the 
remedy of invoking the extra-ordinary jurisdiction of this Court under art. 
226 or 227 of the Constitution. 

It is also urged that there is no error of jurisdiction in the Returning Officer 
in rejecting the nomination paper of respondent No. 9 as he interpreted the 
provisions of r. 19 in a particular manner. Even if it were assumed that that 
interpretation was erroneous or improper, it would merely amount to an error 
in the exercise of jurisdiction but not want of or excess of jurisdiction. It is 
only in cases where a quasi-judicial tribunal exceeds its jurisdiction that a 
writ could properly be asked by a person. In the instant case the utmost that 
could be said as to the order of the Returning Officer is that he has erroneously 
interpreted the provisions of r. 19 while scrutinizing the validity of the nomina- 
tion paper and on that ground the petitioner would have no remedy under the 
Act, 

It is also urged that subsequent to the declaration of the result, the election 
of respondent No. 3 was challenged by an election petition filed by one other 
voter and that election petition came to be dismissed. Once that election peti- 
tion came to be dismissed, any other voter cannot challenge the same election 
. because the election petition filed by the voter must be deemed to have been 
filed in a representative capacity. Though the present petitioner was not a 
party to the election petition filed before the District Judge, he should be deemed to 
be bound by the result of that election petition. In short, the decision in the 
election petition would amount to a judgment in rem so far as the status of 
respondent No. 3 is concerned, and that would be immune from challenge in any 
other or further proceedings in the same matter. 

The learned counsel for the contesting respondent has relied upon the follow- 
ing decisions :—1. (B. M. Ramaswamy v. B. M. Krishnamurthy’), 2. (Vasantrao 
_v. Election Commission). 3. (Kotesam v. 8. M. Patnaik). 4. (Venkatrao v. 
Vithal+). 5. (Sukar Gope v. State of Bihar®). 6. (In re Dr. John Matthai®). 

We would like first to notice the contention of the respondent that an election 
petition at the instance of an elector on identical points having been filed and 
rejected, the petitioner was not entitled to agitate the same question in these 
proceedings. In the Division Bench decision of this Court in Venkatrao v. 
Vithal it has been held that it is not open to a voter in an election petition filed 
under s. 27 of the Maharashtra Zilla Parishads Act, 1961, to challenge an elec- 
tion on the ground that the person declared elected was a disqualified person 
at the time his nomination paper was filed. In view of this pronouncement it 
is hardly necessary to point out that an election petition filed by an elector 


1 [1963] A.LR. S.C. 458, Para. 9. 4 (1963) 65 Bom. L.R. 645. 
2 [1o58] N.L.J. 376, s.o. [1953] A.LR. 5 [1953] A.T.R. Pat. 47. 
Nag. 6 [1952] ATR. T.C. 1. 


3 1964) ALR. Orissa. 87. 
B.LR.—35 
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. challenging the election on the ground of improper rejection of the nomination 

of another candidate was incompetent. If the election tribunal had no juris- 
diction to entertain a petition on this ground, we fail to see how any decision in 
that petition could at all operate either as res judicata or a judgment im rem. 
In the first place, it is not possible io accept the contention that an election peti- 
tion is a representative petition in the sense that the decision binds every other 
person of the same category though he may have no notice of the petition or 
no opportunity either to contest or carry on the petition. It is also to be seen 
that the petition being incompetent on the ground that was urged, because the 
tribunal had no jurisdiction to decide the question or to give relief on the basis 
of improper rejection of a nomination paper, nothing said or held in that de- 
cision would be of any avail or could-act as a judgment which is binding on 
the petitioner. It is also well settled that the petitioner not being a party to 
the judgment, unless by some principle of law that judgment would be held 
binding on the petitioner, the petitioner would not be precluded from pursuing 
luis remedy if otherwise available under the law. If the petitioner, or a per- 
son like hin, i.e. an elector cannot avail of the remedy of an election petition to 
challenge the election on the ground that a nomination paper has been im- 
properly accepted or rejected, we fail to see what impediment can be read from 
any other provisions of the Act which would preclude an elector in an appro- 
‘priate case from challenging the action of the Returning Officer if he, in the 
constituency in which the elector has a right to vote, improperly accepts or 
rejects a nomination paper, under the provisions of the Constitution. 

Some of the decisions on which the learned counsel for respondent No. 8 has 
strongly relied are decisions under the unamended provisions of the Representa- 
tion of the People Act and in which jurisdiction of the High Court was invoked 
under art. 226 or 227 of the Constitution prior to the stage of election, where 
either a nomination paper was improperly rejected or a challenge was made to 
some order at a stage anterior to the election or the poll. In most of those 
cases the provisions of art. 329 of the Constitution came to be examined and it 
has been held that in view of the specific bar to the initiation of proceedings to 
challenge an order in an ‘‘election’’, which word has been used in most pronounce- 
ments to include all the stages from the issue of a Gazette notification for hold- 
ing of an election till the declaration of the result, in our opinion, these deci- 
sions are of no assistance to respondent No. 3 on the short ground that the Repre- 
sentation of the People Act has been substantially amended and the limitations 
put on the powers of the High Court even under art. 329 of the Constitution 
have now been fully explained by the Supreme Court. After the amendment 
of the Representation of the People Act, we have not been shown any case by 
the learned counsel for respondent No. 3 holding that in a proper case order 
or decision of a quasi-judicial tribunal like the Returning Officer or the appellate 
authority cannot be interfered with if the High Court is so persuaded to exercise 
its powers under art. 227 or 226 of the Constitution. 

What is, therefore, to be seen is whether.the provisions of sub-r. (8) of r. 
20 read with the provisions of s. 27 of the Zilla Parishads Act could in any 
manner be read against the exercise of the powers by this Court in a proper 
case under art. 227 or 226 of the Constitution. The learned counsel for the res- 
' pondent strongly relies on the provisions of sub-r. (8) of r. 20 which says that 
the decision of the District Judge on appeal under this rule and, subject only 
to such decision, the decision of the Returning Officer accepting or rejecting the 
nomination of a candidate shall be ‘‘final and conclusive and shall not be called 
in question in any court...’’. One cannot fail to notice that this prohibition is 
imposed by a rule making subordinate authority exercising its powers of sub- 
ordinate legislation under s. 14 of the Zilla Parishads Act. It is difficult to 
accept the contention that such a subordinate rule making authority could either 
have the power or the intention to limit or fetter the jurisdiction of the High 
Court under art. 226 or 227 of the Constitution. The limitation, if any, is 
imposed by a rule and not by provision of a statute. But whatever be the au- 
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thority which purports to limit the powers of a Court in respect of the challenge 
to the decision of the Returning Officer accepting or rejecting the nomination 
of a candidate, it cannot be forgotten that the rule is made by a subordinate 
rule making agency in exercise of legislative powers of the State Legislature. 
Unless the respondent were to establish that any law made by the State Legisla- 
ture or a rule making authority in exercise of a subordinate legislative power 
could have the power to fetter the discretion or the jurisdiction of this Court 
under art. 227 or 226; it is difficult to accept the contention of the respon- 
dent that the petitioner will be debarred from invoking the jurisdiction of this 
Court simply because of the provisions of sub-r. (8) of r. 20. We, therefore, 
reject this contention as to the power of this Court to entertain this petition at 
the instance of the petitioner. - 

It is then contended that there is no right in the petitioner to canvass before 
this Court the legality of acceptance or rejection of the nomination. paper of 
one of the candidates because, under the Act and the rules, the elector has not 
been given such a right. The question, therefore, that falls for consideration is 
whether it is implicit within the electoral right of a voter to insist that a candi- 
date, who has filed a nomination paper at the election of a constitutency, shall 
not be debarred from contesting, except on a proper rejection of his nomination 
paper, The learned counsel urges that where such a right is intended to be 
given expressly, provision is made in the statute. In s. 79 of the Representa- 
tion of the People Act, 1951, the meaning and content of what is an ‘‘electoral 
right’’ is defined to mean ‘‘the right of a person to stand or not to stand as, or 
to witfdraw from being, a candidate, or to vote or refrain from voting at an 
election’’, There being no such.definition of an electoral right under the Zilla 
Parishads Act itself, the electoral right of an elector would not include a right 
to challenge the improper acceptance or rejection of the nomination paper of a 
candidate. We find it difficult to accept this proposition. To test its validity 
we asked the learned counsel to show what would be the position if a candidate, 
who is obviously or patently disqualified from being chosen as a representative 
of a constituency, is elected in absence of any objection to his nomination paper 
being taken by other candidates. Could it be said that once a candidate is elected. 
an elector is not entitled to seek a relief against the election of a disqualified 
candidate merely because the other contending candidates did not choose or did 
not know that the candidate, who is ultimately declared elected, was disqualified 
from filing his nomination paper? Tn other words, is an elector prevented by 
any principle or precedent from suffering a disqualified person being imposed 
on the constituency as its representative merely because the nomination of that 
person was not objected on the ground of disqualification at a stage anterior 
to the election? In our opinion, it would be considerably weakening the content 
of the electoral right of an elector to hold that, in such circumstances, an elector 
is powerless and without remedy and must suffer to be represented by a candidate 
who is under the law disqualified from being chosen as a representative of the 
constituency. It must be held that even in absence of a statutory definition 
of an ‘‘electoral right’’, the very concept of the process of election of a re- 
presentative that has been provided for in the Zilla Parishads Act, with the 
normal functioning of democratic principles, would show that it is implicit 
in this right of an elector that he should have an opportunity of challenging 
the qualification of a person who represents the constituency in the event of his 
being elected at the poll. This opportunity may be given to an elector by 
filing an election petition and by canvassing the challenge before the election 
tribunal. But if the Legislature or the rule making authority prevents an elec- 
tor from making that as one of the grounds of challenge before the election tri- 
bunal, we are unable to hold that the right is taken away for all time and that 
an elector would suffer a disqualified candidate being allowed to function as a 
representative of the constituency. We must, therefore, hold that an elector 
has an undoubted right to challenge in appropriate proceedings the qualification 
of a person who claims to be elected if he can show that such a person was not 
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qualified to be elected because he suffered certain disqualifications or infirmities 
under the provisions of the law under which he sought the election. If that be 
the content of the right of an elector, it is easy to see that he myst have a remedy 
for enforcement of that right. That remedy is apparently not provided in the 
scheme of election petitions and the rules made thereunder in the Zilla Parishads 
Act. It may be that it is a lacuna in the rules made for the purpose. But the 
right being there, we fail to see why in a proper case the elector cannot invoke 
the jurisdiction of this Court to show that the election result is vitiated because 
the person who had a right to contest the election has been improperly refused 
an opportunity or that a person who had no right to contest the election has 
been elected by acceptance of his nomination paper. 


It will be useful at this stage to compare the various provisions of the Zilla 
Parishads Act which create certain rights and provide remedies in the matter 
of elections of councillors. Section 16 of the Zilla Parishads Act enumerates 
disqualifications of a person from being chosen as a councillor. Detailed provi- 
sions have been made under s. 14 as to the process of election for which rules have 
been made by the Government called the Maharashtra Zilla Parishads (Hlection) 
Rules. We have already adverted to rr. 19 and 20 which provide for scrutiny of 
nomination papers of candidates and an appeal from an order accepting or re- 
jecting a nomination paper at the instance of a candidate only. Then rules have 
been framed for filing of an election petition and the powers of the election tri- 
bunal are provided in the statute itself in s. 27 of the Act. We have shown above 
in detail how the jurisdiction of the election tribunal is of a limited character 
and it exercises its power within those limitations. The election tribunal has no 
right to set aside an election of an elected candidate either on the ground that the 
elected candidate was improperly nominated or that any other candidate was 
properly nominated but his nomination paper was improperly rejected. We do 
not find any provision in the Act, except s. 40, where the qualification of a person 
to be elected can be the subject-matter of a challenge except to the limited extent 
provided in r. 20 of the election rules and that too at the instance of a rival can- 
didate. Section 40 of the Zilla Parishads Act provides for the consequence of a 
couneillor becoming disqualified during the term of his office: 

“40.(1) Subject to the provisions of sub-section (2) of section 62, if any Councillor 
during the term of his office— 

(a) becomes disqualified under sub-section (1) of section: 16, or 

(b) is, for a period of six consecutive months (excluding in the case of the presiding 
authority the period of leave duly sanctioned) without the permission of the Zilla Pari- 
shad, absent from meetings thereof, 
the office of such Councillor shall, notwithstanding anything contained in clause (c) or 
clause (d) of sub-section (1) of section 9 become vacant.” 
Thus, a councillor after having been elected to a Zilla Parishad is liable to be 
removed from office if he incurs a disqualification or becomes disqualified after 
his election. But there is no machinery and there is no authority as far as we 
can see, in any other provisions of the Act under which the disqualification of an 
elected councillor can be brought to the notice of an authority and his election 
can be challenged or his continuance in office can be challenged. Here we refer 
to the disqualification of an elected councillor on the date on which his nomina- 
tion paper was accepted or, in other words, at the time of his election. On.the 
other hand, we may compare the provisions of the Bombay Village Panchayats 
Act which also provides for disqualifications of a person from being a member 
of a Panchayat which is provided for in s. 14 of that Act. Under s. 15 provision 
is made for an election petition being filed to challenge the validity of the elec- 
tion of a member of a Panchayat by any person qualified to vote at the election, 
ie. by an elector. The questions which have to be considered by an election 
tribunal under the Bombay Village Panchayats Act are then provided for in 
sub-s. (5) of s. 15. If a candidate is found to have committed a corrupt practice 
as defined in sub-s. (6) of s. 15, the tribunal is required to declare the candidate 
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as disqualified. If there is no question of committing of a corrupt practice, then 
the validity of an election can be challenged on other grounds which include 
scrutiny and computation of the votes recorded in favour of a candidate and 
recounted. Though there is no reference to the election of a candidate capable 
of being challenged on the ground of improper acceptance or rejection of a 
nomination paper, we do not find in s. 15 of the Bombay Village Panchayats Act 
any restriction on the power of the election Judge to give relief on this ground. 
Then follows s. 16 which is in the following terms :— 

“16. (1) If any member of a panchayat— 

(a) who is elected or appointed as such was subject to any of the disqualifications 
mentioned in section 14 at the time of his election or appointment, or 

(b) during the term for which he has been elected or appointed, incurs any of the 
disqualifications, mentioned in section 14, 
he shall be disabled from continuing to be a member, and his office shall become vacant. 

(2) In every case, the authority competent to decide whether a vacancy has arisen 
shall be the Collector. The Collector may give his decision either on an application made 
to him by any person, or on his own motion. Until the Collector decides that the vacancy 
has arisen, the member shall not be disabled under sub-section (1) from continuing to 
be a member, Any person aggrieved by the decision of the Collector may, within a period 
of fifteen days from the date of such decision, appeal to the State Government, and the 
orders passed by the State Government in such appeal shall be final: 

Provided that no order shall be passed under this sub-section by the Collector against 
any member without giving him a reasonable opportunity of being heard.” 
A perusal of s. 16 shows that a person who is elected as a member of a Panchayat 
is liable to be removed from his office if it is shown that he suffered any of the 
disqualifications mentioned in s. 14 of the Village Panchayats Act at the time 
of his election or appointment. For this purpose the Collector is authorised to 
make an inquiry and declare that such a person, even though elected, was dis- 
qualified from being chosen under s. 14 and in the event of such a declaration, that 
person is disabled to continue as a member. We do not find any similar provision 
in the Zilla Parishads Act which would enable an inquiry being held at any 
stage subsequent to the election to find out whether the elected councillor was or 
was not disqualified from being chosen as a councillor. 

The question is whether the Legislature could have intended that even though 

a person was disqualified from being chosen as a councillor he would have the 
right to continue as a councillor and there would be no remedy in any one to 
challenge the continuance of such a person in office. In our opinion, there is no 
warrant for the assumption that in limiting the right of challenge to the improper 
acceptance of a nomination paper of a candidate at the anterior stage of the 
election to contesting candidates the Legislature intended that a disqualified 
person should be enabled to continue in office once he is elected as a councillor. 
It follows, therefore, that if continuance of a councillor can be challenged on the 
` ground that he was disqualified from being chosen as a councillor, in our opinion, 
there must be a corresponding right in an elector also to show that the election 
itself has been vitiated because of the improper rejection of the nomination paper 
of one of the candidates. It is of the essence for the electoral process for esta- 
blishing a democratic institution that no one who is qualified should be prevented 
from being chosen aud no one who is disqualified shall have an opportunity of 
representing a constituency. These are counterparts of the same right, and it 
is difficult to hold that whereas a remedy is available to a candidate by an appli- 
cation to this Court for challenging the election by asking for a writ of quo 
warranto or some such writ, order or direction on the ground that a person 
elected was not qualified on the date of the election for being chosen, there is no 
corresponding right in an elector to challenge the election of a person on the 
ground that one of the other candidates who was qualified to be a candidate has 
been improperly prevented from contesting the election. In our opinion, such 
a right is also implicit if purity of election by democratic process is to be 
preserved. 
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Thus, on a consideration of all the provisions of the Act and the principles 
which should govern democratic process of elections, we have come to the con- 
clusion that the petitioner has a right to invoke the jurisdiction of this Court and 
he will be entitled to a relief if he could show that the nomination paper of 
respondent No. 9 was improperly rejected. 


Now, it is clear from the order of the Returning Officer that he rejected the 
nomination paper of respondent No. 9 on the sole ground that his proposer had 
subscribed to four nomination papers filed by the same candidate. According 
io the Returning Officer, this was in violation of r. 14(2) read with r. 19(6) of 
the Election Rules. A Division Bench, of which one of us was a member (Abhyan- 
kar J.), had occasion to interpret the provisions of rr. 19 and 14 and it.has been 
held in Batu Laloo v. P. S. Malvankar? that a nomination paper is not liable to 
be rejected merely because the proposer of the nominee has subscribed more 
than one nomination paper in respect of the same candidate. What is hit by 
r, 14(2) of the Election Rules is subscribing nomination of more than one can- 
didate and, in that sense, more than one nomination paper in respect of more 
than one candidate, and not numerically more than one nomination paper in res- 
pect of the same candidate. It must, therefore, be held that the order of the 
Returning Officer rejecting the nomination of respondent No. 9 is vitiated by 
an error apparent on the face of the record. It is not disputed that the Return- 
ing Officer acts as a quasi-judicial tribunal and one of the grounds on which the 
decision of the quasi-judicial tribunal can be challenged, is by showing that the 
order is vitiated by an error es facie on the record. Even if the Returning 
Officer had jurisdiction to decide one way or the other as to the validity, of the 
nomination paper, if his decision is shown to be patently erroneous in Taw, the 
petitioner is entitled to a writ of certiorari. We, therefore, hold that the order 
of the Returning Officer dated May 8, 1962, rejecting the nomination paper of 
respondent No. 9 was wrong and is liable to be quashed. 


It is then contended that the decision to the effect that the nomination paper 
was wrongly rejected is not enough to show that the result of the election is 
affected and that in that sense, the petitioner has failed to prove that the election 
itself is liable to be set aside. 


Tn our opinion, so far as the effect of rejection of a nomination paper of a 
candidate who is eligible to contest is concerned, it is now well-settled that it is 
not predictable as to what the result would have been if the candidate whose 
nomination paper is wrongly rejected were in the arena of contest. In Surendra 
Nath v. S. Dalip Singh® their Lordships observed as follows (p. 245) :— 

“...It appears that though the words of the section are in general terms with equal 
application to the case of improper acceptance, as also of improper rejection of a nomina- 
tion paper, case law has made a distinction between the two classes of cases. So far as the 
latter class of cases is concerned, it may be pointed out that almost all the Election Tribunals 
in the country have consistently taken the view that there is a presumption in the case 
of improper rejection of a nomination paper that it has materially affected the result of 
the election. Apart from the practical difficulty, almost the impossibility, of demonstrating 
that the electors would have cast their votes in a particular way, that is to say, that a 
substantial number of them would have cast their votes in favour of the rejected candi- 
date, the fact that one of several candidates for an election had been kept out of the arena 
is by itself a very material consideration. Cases can easily be imagined where the most 
desirable candidate from the point of view of electors and the most formidable candidate 
from the point of view of the other candidates may have been wrongly kept out from 
seeking election. By keeping out such a desirable candidate, the officer rejecting the 
nomination paper may have prevented the electors from voting for the best candidate 
available. On the other hand, in the case of an improper acceptance of a nomination 
paper, proof may easily be forthcoming to demonstrate that the coming into the arena of 


7 (1062) Special Civil Application No. 220 JJ., on July 11, 1962 (Unrep.). 
of 1962, decided hy Abhyankar and Palekar 8 [1957] ATR. S.C. 242. 
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an additional candidate has not had any effect on the election of the best candidate in the 
field....” 

It is not, therefore, difficult to hold, as contended by the petitioner, that rejec- 
tion of the nomination paper of respondent No. 9 in this case has materially 
affected the result of the election. We must, therefore, hold that the rejection 
of the nomination paper of respondent No. 9 was improper and unauthorised 
under the rules and that it has vitiated the result of the election. 

The above observation will also show that it is one of the indicia of the elec- 
toral right of an elector that a candidate who is eligible and has offered his con- 
didature will not be deprived from contesting the election which, in a sense, is 
also an invasion of a right of the elector to choose the best candidate. The whole 
electoral process, as provided for in all these statutes making provision for elec- 
tive offices for constitution of democratic bodies, has its impact on the right and 
obligations of the elector, the constituency and the candidate. It cannot, there- 
fore, be said. that the fact that one of the candidate’s nomination paper has been 
rejected, though improperly, does not affect that right of the clector. It affects 
the right of the elector to this extent that the elector is deprived of an opportu- 
nity of sending the best candidate according to him if that candidate were in 
the field. The elector in that sense has been deprived of his electoral right. A 
candidate, who is declared elected, represents mot only the voters who might 
have cast their votes in his favour, but all those who comprise the electorate in the 
constituency. It is thus that he acquires a representative status as a representa- 
tive of the constituency. In choosing such a representative, therefore, the elec- 
tor has hig rights and they must be respected, and they cannot be invaded except 
at tle peril of having such an election declared void. 

We have, therefore, come to the conclusion that the petitioner has a right to 
challenge the improper rejection of a nomination paper of a candidate at the 
election, that the rejection of the nomination paper of respondent, No. 9 was 
improper and unauthorised and that it has materially affected the result of the 
election. We have directed that the order of the Returning Officer dated May 
8, 1962, rejecting the nomination paper of respondent No. 9 be and is hereby 
quashed. As a consequence of that decision, the election of respondent No. 3 
has also to be and is declared invalid. There shall be a fresh election on the basis 
of the nomination papers including that of respondent No. 9. 

The result is that the petition is allowed, but in the cirenmstances there will 
be no order as to costs. Petition allowed. 


Before Mr. Justice Patel. 


ABDUL MAHOMED v. PETER LEO D’MELLO.* 

Motor Vehicles Act (IV of 1939), Sec. 110A—Non-formation of Motor Accidents Claims 
Tribunal within sixty days of accident—Whether jurisdiction of Tribunal ousted in 
respect of mpplication for compensation for accident—Non-existence of Tribunal 
whether sufficient’ cause within s. 110A(3)—Damages—Measure of damages awarded 
on counts of loss of service and loss of expectation of life. 


The non-existence or the non-formation of the Motor Accidents Claims Tribunal 
under the Motor Vehicles Act, 1939, within a period of sixty days of the accident 
will not oust the jurisdiction of the Tribunal to entertain an application for com- 
pensation in respect of it made under the Act. The non-existence of the Tribunal 
will be a sufficient cause for the exercise by the Tribunal of the discretion vested 
in it under the proviso to s. 110A(3) of the Act in condoning the delay in the making 
of the application. 

Dayasingh Tejasingh v. Shantabai’ affirmed. 
Mulak Raj v. N. I. G. T. Corpn. Ltd.’ dissented from. 


*Dectded, January 31, 1964. First Appeal decided by Patel and Chandrachud JJ., on 
No. 166 of 1961. August 17, 1981 (Unrep.). 
1 (1961) First Appeal No. 484 of 1960, 2 [1962] A.I.R. Punj. 307. 
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TŒ facts appear in the judgment. 


J. M. Patel, instructed by Amin & Desai, for the appellants. 
N. C. 8. Shah, instructed by Hooseini Doctor & Co., for the respondents. 


PATEL J. This appeal arises out of an application by the parents of a boy of 
six, by name Arthur Peter, for compensation on account of the death of that 
boy alleged to have been caused by the rash and negligent driving of opponent 
No. 1. 

The learned Tribunal computed the claim on three heads: (i) Rs. 250 for pain 
and suffering, (ii) Rs. 1,000 for loss of service and (iii) Rs. 5,200 for loss of 
expectation of life, and rounded up the total by awarding Rs. 6,000 with costs. 
The application was filed by the father and mother together. Opponent No. 1 
as also the Insurance Company have appealed. 

The first point that is raised before me is that the Tribunal had no jurisdiction 
to entertain the application. It arises under the following circumstances: The 
accident occurred at about 10.45 a.m. on December 16, 1958. The Tribunal 
was constituted on December 1, 1959, and the present application was made on 
December 14, 1959. It is argued that since the application was not made with- 
in 60 days and could not have been made within 60 days, the Tribunal had no 
jurisdiction to entertain the application. It is conceded that if the accident had 
occurred within 60 days of the constitution of the Tribunal or after the constitu- 
tion of the Tribunal, but if the application had been made beyond the period of 
60 days the Tribunal would have still jurisdiction to entertain the application 
if it had condoned the delay in the making of the application. In my view, the 
non-existence of the Tribunal or the non-formation of the Tribunal within a 
period of 60 days of the accident will not make any difference to the jurisdiction 
of the Tribunal to entertain the application. A similar case was dealt with by 
me sitting with my brother Chandrachud J. in Dayasingh Tejasingh v. Shanta- 
bait. The accident in that case occurred on March 22, 1959, and the Tribunal 
came into existence on December 1, 1959, and we held that the mere fact of non- 
existence of the Tribunal would not oust its jurisdiction if the claim which the 
applicants made was within time according to the normal law, since if a suit had 
been filed in a Civil Court before the constitution of the Tribunal, bar of limi- 
tation on the ground that 60 days had expired from the date of accident could not 
possibly have been urged before the Court. In that case also, so far as I am 
able to ascertain, the Tribunal while entertaining the application condoned 
the delay on the ground that sufficient cause was made out in not making the 
application within 60 days because the Tribunal itself did not exist. 

Mr. Patel relies on the decision in Madak Raj v. N. I. G. T. Corpn. Ltd2., 
where though it was conceded that even if the accident had occurred prior to 
the constitution of the Tribunal, the Tribunal would have jurisdiction to enter- 
tain the application, it was held that as the Tribunal itself was non-existent 
within the time prescribed the proviso could not apply and, therefore, the Tri- 
bunal had no jurisdiction to entertain the application. It was a reverse case 
inasmuch as after the constitution of the Tribunal a suit was instituted by the 
representatives of the deceased for recovering damages aud the Civil Court held 
that it had no jurisdiction to try the suit. It is difficult to appreciate the rea- 
son why the proviso cannot apply which simply requires sufficient cause for not 
making the application within 60 days. If the Tribunal itself does not exist, 
that would be a very good ground for not making the application within 60 days 
provided by the law. The learned counsel attempted to argue that our judg- 
ment was in curiam inasmuch as we had not taken into account the terms of 
s. 110-A of the Motor Vehicles Act. In my view, it is wrong to say that we had 
not considered the section. As the judgment shows, we have clearly indicated 
the provisions of sub-s. (3) prescribing the period of 60 days and also the dis- 


1 (1961) First Appeal No. 484 of 1960, August 17, 1961 (Unrep.). 
decided hy Patel and Chandrachud JJ., on 2 [1962]]A.I.R. Punj. 307. 
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eretion which is conferred on the Tribunal to entertain the application made 
after the period of 60 days. The case is correctly decided and in my view the 
non-existence of the Tribunal would be a sufficient cause for the exercise by the 
Tribunal of the discretion which is vested in it under the proviso in condoning 
the delay in the making of the application. 

It is then contended by Mr. Patel that the amount of damages awarded on 
two counts i.e. on the count of loss of service at Rs. 1,000 and at Rs. 5,200 on 
the count of loss of expectation of life are excessive. 

The question of damages is at all times a difficult one since the amount can never 
be assessed with exactitude; it always varies from Judge to Judge. It has to be 

. borne in mind that damages are not awarded for sentimental reasons nor as 
punishment for negligence of the person causing the accident. It is expressly 
admitted before me that under the provisions of ss. 1 and 2 of the Fatal Acci- 
dents Act, damages on both these counts is awardable by the Tribunal. That 
question, therefore, does not arise for my decision. The only question is whe- 
ther the award by the learned Judge is excessive. 

As to the first item of Rs. 1,000, Mr. Patel relied upon the decision of Barnett 
v. Cohen? where MaCardie J. said (p. 470): 


“.,.I think that the plaintiff must adduce such evidence as affords the judge a rea- 
sonable basis on which to infer that pecuniary damage has been inflicted on the plaintiff.” 
He contends that the evidence is not sufficient to enable the Court to award him 
Rs. 1,000. He has drawn my attention to cases in England where varying 
amounts have been given. In the present case only the evidence of Peter D’mello, 
the father of the boy, has to be considered. His evidence shows that he is doing 
catering business in the name of his elder son and also in the name of the boy 
who died, that he lives on Sussex Road, that in his business even a young boy 
of 11 can help him and in fact his eldest son, who is 11 years old, is attending 
to his business and assists him. He employs about 10 or 12 persons in his cater- 
ing business. In his cross-examination he gave what his expectations of the 
future were. This boy, when he died, was actually attending in II Standard. 
No doubt the actual service which the boy rendered him at this age was practi- 
cally nil. But then as has been observed in Taff Vale Railway v. Jenkins+ 
actual earning of money ov money’s worth by the deceased or his contribution 
to the support of the plaintiff at or about the time of death is not a condition 
precedent to the maintenance of an action under the Fatal Accidents Act of 
1846 ; what is required is that plaintiff had a reasonable expectation of pecuniary 
benefit from the continuance of the life. Tt is true that the chances of this 
expectation of the parents fructifying in the case of a comparatively elder child 
are more than in the case of a young child. A growing child is susceptible to 
several uncertainties of life such as disease, illness and accidental deaths; it 
involves also an amount of element of speculation as to the actual earning capa- 
city the child may develop in future. However, so far as the latter element is 
concerned, looking to the nature of the business which the father was doing, it 
could not be required to be very high. The father of the boy says that the 
eldest son, who is aged 11, does to some extent help him in his business, In view 
of the fact that large number of uncertainties enter into the question of determin- 
ing the actual loss suffered by the parents when a young boy of six dies, the 
amount of damages must be in a measure conjectural. In view of the evidence 
I do not think that the amount of Rs. 1,000 can be regarded as excessive. 

The next question is whether the learned Judge was justified in awarding 
Rs. 5,200 for the loss of expectation of life. In England damages on this count 
became available only after 1934. The question of what damages to award for 
shortened life is always a difficult one and different Judges have awarded dif- 
ferent amounts. At one extreme is that award of £ 90 and at another £ 1,200, 
and the Courts of appeal have confirmed the award in each case holding that 
neither the one was too low nor the other too high. It is under such cireum- 


3 [1021] 2 K.B. 461. 4 [1913] A.C. 1. 
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stances that Benham v. Gambling? went to the House of Lords. Even there- 
after amounts awarded on this count varied from case io case. In that case 
Viscount Simon I. C. formulated the following propositions: (1) A right eon- 
clusion cannot be reached by applying the actuarial test observing that the 
thing to be valued is not the prospect of length of days, but the prospect of a 
predominantly happy life. (2) Age of the individual may be a relevant factor. 
(3) The Court must be satisfied that the circumstances of the individual 
life were calculated to lead, on balance, to a positive measure of happiness, of 
which the victim has been deprived by the defendant’s negligence. (4) The 
test is not whether the deceased has the capacity to appreciate that his further 
life on earth would bring him happiness. (5) The financial losses or gains are 
not to be considered (probably because that is a separate head). (6) Damages 
should not be increased because the social position or prospects of wordly posses- 
sions are greater in one case than in the other. In that case the child who died 
was aged two and a half years, Lord Chancellor also observed (p. 167): 

“The main reason, I think, why the apppropriate figure of damages should be reduced 
in the case of a very young child is that there is necessarily so much uncertainty about 
the child’s future that no confident estimate of prospective happiness can be made... .I 
would add that, in the case of a child, as in the case of an adult, I see no reason why the 
proper sum to be awarded should be greater because the social position or prospects of 
worldly possessions are greater in one case than another.” 

The House of Lords reduced the amount from 1,200£ to 200£. The observa- 
tions would show that there is not much scope for variation in the award of 
damages. . 


Though I agree with respect that the same principles should be applied here . 
in determining damages on this count, I do not read the decision to mean that 
the amount of damages must be nominal or negligible. With great respect, if 
the social position of the child has not to be taken into account while assessing 
damages for shortened life, it must mean that there must be a uniform standard 
for assessing the measure of damages for premature end of life in all cases irres- 
pective of the chances of the person, and yet the Lord Chancellor says that the 
prospects of happy life must be considered, which must vary with the social 
environment of the person. This decision has been criticised and to some ex- 
tent rightly. In the Law Quarterly Review, Vol. 57, the writer has said (p. 154): 

“| ..It would perhaps have been more logical if they had reached the conclusion that 

the uncertainty was so great that no damages at all should be awarded, but they were 
precluded from taking this course owing to the decision in Rose v. Ford® in which the 
rule laid down in Flint v. Lovell! was affirmed. But once the principle is accepted that 
some damages can be awarded for loss of expectation of life then it is difficult to see why, 
with all respect, the estimate formed by Asquith J. should not be as correct as that reached 
by their Lordships.” 
While reducing the damages in that very case from £1,200 to £200, no parti- 
cular principle has been “formulated. Of course, it does introduce some uni- 
formity in the award of damages. It has sometimes been said, because. of the 
practical fixity of damages at comparatively a small figure, that in England 
it is profitable to kill than injure. I may in this connection refer to H. West 
& Son Lid. v. Shephard® where while commenting on Benham v. Gambling 
Lord Pearce observed (p. 1386): 

“.,.Into this unseemly chaos Benham v. Gambling brought consistency at the inevi- 
table expense of withdrawing the consideration of such damages, in effect, from the judge 
or jury. It imposed a small conventional figure within narrow limits. This figure’ was a 
great deal lower than that at which many of us would have set the value of human living.” 
As a result of this decision, in England the amount of damages awarded is al- 
most fixed within narrow limits and would appear to be low. Since the objec- 


§ [1941] A.C. 157. 7 [1935] 1 KB., 364. 
G [1937] A.C. 826. 8 [1963] 2 W.L.R. 1369. 
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‘tive test of a probable happy life is to be applied all relevant circumstances must 

be considered in estimating the reasonable amount of damages on this head, 
though the amounts should indeed be very moderate remembering that what 
is awarded is not for pain and suffering to the injured nor for reimbursing him 
in respect of future handicaps but goes as benefit to the estate. ` 


In this connection I may point out that Courts have often taken into account 
the money value of the £ while estimating the amount of damages. In Hart 
v. Grifiths-Jones? the learned Judge observed that some addition must be made 
in respect of the alteration in the value of the £. Similarly, in Glasgow Cor- 
poration v. Kelly’, where the amount of damages awarded by the trial Court 
was raised by the Division Court of Sessions on this ground amongst others and 
the award was confirmed by the House of Lords. 


The learned Judge took the amount awarded in Benham v. Gambling as the 
standard and assessed the damages at £400 in 1960 having regard to the fall 
in the purchasing power of the £ and held that in terms of Indian coins it 
would come to Rs. 5,200. Strong objection is taken by Mr. Patel to this mode 
of assessing damages. It is contended that the conditions of living in England 
and in this country are not the same and, therefore, the manner of assessing 
damages is unwarranted. There is justification in the comment. We would be 
justified in adopting a principle enunciated by the House of Lords if applicable 
to conditions in this country but certainly not in the manner done by the learned 
trial Judge. However, though the learned Judge may have adopted a wrong 
method, if he has not arrived at any extravagant figure or incorrect amount, I 
would not be justified in interfering with his assessment of damages. The evi- 
dence of the father shows that the circumstances of the family and the standard 
of life are reasonably good. The parents took interest in their child and the 
child had a fair chance of having a happy life. 


It seems to me that in all such cases reasonable approach would be to 
take the aggregate of the damages on all counts and then consider whether the 
award is excessive or not, since this in my view would bring about fairer results. 

In this connection it must be observed that the appellants had offered Rs. 4,000 
in the trial Court before tlie case started. The total damages awarded by the 
learned Judge comes to Rs. 6,000. The question is can I regard this award as 
excessive? In connection with the first head where only Rs. 1,000 has been 
awarded there is scope for increase as future expectation of the parents has to 
be taken into account while as to the second head there may be some scope for 
reduction. On the whole I cannot say that the amount awarded is immoderate, 

Under the circumstances the appeal must fail and is dismissed with costs. 
The amount deposited in the trial Court should be paid over to the plaintiffs. 


Appeal dismissed. 


9 [1948] 2 All E.R. 729. 10 [1951] Weekly No. 111. 
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Before Mr. Justice K. K. Desai. 


ABDUL SATAR AHMEDBHOY v. THE STATE OF BOMBAY.* 
Requisitioning and Acquisition of Immovable Property Act (XXX of 1952), Secs. 24(2), 
6, 3—Bombay Land Requisition Act (Bom. XXXII of 1948), Secs. 7, 23—Requisitioned 
Land (Continuance of Powers) Act (XVII of 1947)—Whether deeming provision in 
s. 24(2) of Act XXX of 1952 enables continuance of requisition of land for purposes, 
other than those of Union—Construction of s. 7 of Bom. Act XXXIII of 1948—Condi- 
tions precedent for valid order under s. 7 of Act—De-requisitioning officer whether 
authorised under s. 6 of Act XXX of 1952 to decide title to de-requisttioned property. 
The deeming provision in s. 24(2) of the Requisitioning and Acquisition of Immov- 
able Property Act, 1952, enables continuance of such lands under requisition as were 
requisitioned for the purpose of the Union and not for purposes other than those of 
the Union. 


For making a valid order directing the land to continue to be subject to requisition 
under s. 7 of the Bombay Land Requisition Act, 1948, the existence of two conditions 
precedent is essential, viz. (1) that the land in question was continued under requi- 
sition under the Requisitioned Land (Continuance of Powers) Act, 1947, and (2) that 
the order giving directions must be made at a date antecedent (i) to the release from 
requisition of the land under the Requisitioned Land (Continuance of Powers) Act, 
1947 or (ii) to the point of time at which the land ceases to be subject to requisition 
for any reason. l 4 

Section 6 of the Requisitioning and Acquisition of Immovable Property Act, 1952, 
does not enable the de-requisitioning officer, and/or the Government to decide title 
and/or the person entitled to the title of the immovable property which is de-requi- 
sitioned, 

Where a Co-operative Society is a private dealer in foodgrains existing for its own 
purposes, the fact that the society is employed to distribute wheat and rice supplied 
by Government to authorised card-holders from its fair price shops, does not make 
the use of the shops by the society a “public purpose” within the meaning of s. 7 and 
other parts of the Bombay Land Requisition Act, 1948. 


Tae facts appear in the judgment. 


M. R. Parpia, with V. J. Taraporewalla, for the plaintiffs. 
G. N. Joshi, with 8. Baptista, for defendant No 1. 

H. V. Shah, with Ablichandani, for defendant No. 2. 

S. A. Kutikar, with R. H. Pandia, for defendant No. 3. 


K. K. Desar J. This is a suit substantially for ejectment of defendant No. 3 
Society from out of shops Nos. 3 and 4 on the ground floor of an immoveable pro- 
perty situate at Dadar and mentioned in the plaint. For the purposes of the 
above relict it has become essential for the plaintiffs to challenge the validity 
of a requisition order dated February 20, 1957; and an allotment order dated 
May 22, 1958. This suit may, therefore, be deseribed as suit for challenging 
the validity of the above two orders. The plaintiffs have also challenged the 
validity of a prior requisition order dated December 11, 1943, and a de-requisi- 
tion order dated October 14, 1957. As I will point out whilst dealing with the 
contentions of the plaintiffs, it appears to me that the challenge to these previous 
requisition and de-requisition orders is irrelevant to be considered in this suit. 

In respect of the facts leading to this litigation except on one minor matter 
there is no substantial dispute between the parties. These facts are as follows :-— 

The plaintiffs are trustees of a wakf and own the immoveable property where- 
in the above two shops are situate. Prior to December 1943 one Karamshi 


* Decided, January 18/19, 1962. O.C.J. Suit No. 64 of 1059. 
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Umershi was the tenant of the above shops. In these shops Karamshi carried 
on business of a licensed ration shop for foodgrains. By an order dated Decem- 
ber 11, 1943, the Collector of Bombay, in pursuance of the powers vested in 
him under sub-r. (1) of r. 75-A of the Defence of India Rules read with Noti- 
fication No. 1336/0. R./1/42 dated April 25, 1942, requisitioned these shops and 
directed possession thereof to be delivered to the Assistant Director of Civil 
Supplies (Grain Shops). On December 20, 1943, in pursuance of the above 
order, Karamshi went out of possession. The possession was delivered to the 
Controller of Government Grain Shops on behalf of the director mentioned in 
the requisition order. The Government through its agents thereafter conducted 
distribution of grain and ration shop through these shops. Compensation was 
fixed in that connection and the compensation was from time to time recovered 
by the plaintiffs. The emergency as mentioned in the Defence of India Act and 
Rules came to an end in September 1946. In that connection Ordinance 19 of 
1946, Act XVII of 1947 entitled ‘‘Requisitioned Land (Continuance of Powers) 
Act” and Act IX of 1951 were enacted and requisition orders in existence were 
(deemed to be) extended. The period of extension provided by the above last 
Act was different in respect of lands requisitioned ‘‘by or under the authority 
of the Central Government’’ and lands requisitioned by or under the authority 
of a State (Province). Under the provisions of this Act lands which were re- 
quisitioned by a State were to cease to be under requisition on March 31, 1951, 
and lands requisitioned by the Central Government were to cease to be under 
requisition on March 31, 1952. Before expiry of the period of March 31, 1952, 
by Act XXX of 1952 (enacted on March 15, 1952) entitled ‘‘The Requisitioning 
and Acquisition of Immoveable Property Act, 1952’’, permanent provision was 
made for requisition and continuance of lands under requisition for the ‘‘pur- 
poses of the Union and other public purposes”. Under s. 24 of this Act pro- 
perty which immediately before the date of the Act was subject to requisi- 
tion under the provisions of the 1947 Act (as extended by Act 1X of 1951) is 
deemed to be property requisitioned under s. 3 of the Act and all the provisions 
of the Act are applicable to such requisitioned property. 

According to the defence in this case, the shops in suit were requisitioned 
under the authority of and for the purposes of the Central Government and hav- 
ing regard to the provisions of s. 24 validly continued subject to requisition 
under this Act from and after March 15, 1952. The plaintiffs deny this and 
contend that from March 31, 1962, the shops were not subject to any valid 
requisition in any event. 

Now, it is admitted by the plaintiffs that the rationing did not come to an end 
in 1952 as mentioned in para. 10 of the plaint. The true fact is that in Bombay 
rationing of foodgrains came to an end on and from June 14, 1954. The plain- 
tiffs’ case is that the rationing having come to an end on this date the purpose 
for which the shops were requisitioned also came to an end and that, in any 
event, the plaintiffs became entitled to possession of these shops from and after 
June 14, 1954. In that connection the plaintiffs addressed correspondence in 
July 1954. By his letter dated August 31, 1954, the Assistant Controller of 
Rationing informed the plaintiffs that it was not possible to vacate the shops 
because they were being used for the sale of licensed foodgrains by defendant 
No. 3 Society. 

Before referring to other facts, it is necessary to point out that in connection 
with distribution of foodgrains and rationing thereof from the shops in this 
suit the Government of Bombay made an agreement dated September 13, 1947, 
with defendant No. 3 Society. That agreement is exh. D on record. The sole 
purpose of the agreement was to give possession of the shops to defendant No. 3 
Society for the purpose of conducting the management of the Government grain 
shop situate in these shops. The plaintiffs’ case is that the agreement amounts 
to a tenancy agreement. The defendants’ case is that it must be held to be 
merely a licence and that defendants No. 3 merely as agents of the Government 
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and for the purposes of foodgrains rationing were given possession of these 
shops. The plaintiffs by their letters dated March 2, 1955, May 23, 1956, and 
April 24, 1956, contended that the Government had no right to give the shops 
to defendant No. 3 Society. Under these circumstances and possibly having 
regard to the contentions made on behalf of the plaintiffs the Government of 
Bombay made the impugned requisition order dated February 20, 1957. This 
order is made under the provisions of s. 7 of the Bombay Land Requisition Act, 
1948. I will come to the contents of the order whilst dealing with the conten- 
tions of the parties. By their attorneys’ notice dated July 18, 1957, given to 
comply with s. 80 of the Code of Civil Procedure, the plaintiffs challenged the 
requisition order. The plaintiffs in that connection also addressed their attorneys’ 
notice dated July 18, 1957, under s. 70 of the Bombay Co-operative Societies 
Act. 

After these notices were delivered, the Collector of Bombay as representing 
the Central Government made the de-requisition order dated October 14, 1957, 
releasing the shops from requisition under the order dated December 11, 1943. 
That order was made under sub-s. (2) of s. 6 of the above referred Act XXX of 
1952. By allotment order dated May 22, 1958, the Accommodation Officer of 
the Goverument of Bombay referred to the requisition order dated February 
20, 1957, and allotted the shops in suit to defendant No. 3 Society on the terms 
and conditions contained in the allotment order. Defendant No. 3 Society has 
contended that it has remained in possession as allottee of these shops under 
the above allotment order since 1958 and as authorised fair price shop. In 
that connection defendant No. 3 Society has through witness Gunwant Todånkar 
produced permit dated December 18, 1958, and authorisation dated September 
10, 1958, as also the agreement dated August 21, 1958. These documents are 
produced to show that defendant No. 3 Society is not a profiteering society and 
has been authorised to continue in possession of these shops only because it has 
agreed according to the directions of the Government authorities to carry on 
business of fair price shop in the premises in suit. 

The contentions made by the plaintiffs for challenging the validity of the 
requisition order dated February 20, 1957, as also the allotment order dated 
May 22, 1958, are stated in the plaint in somewhat confusing and extremely 
diffused manner. I will, however, try to summarise these contentions as ap- 
pearing in the plaint in the following manner. The main contention of the 
plaintiffs is based on the construction of s. 7 of the Bombay Land Requisition 
Act, 1948, because the impugned requisition order is made under the provisions 
in that section. The plaintiffs’ case is that there was no jurisdiction in the 
State of Bombay under the above section to make the impugned order. In this 
connection it is convenient first to refer to the relevant provisions in the section 
and recitals in the order dated February 20, 1957, and then to state the conten- 
tions made on behalf of the plaintiffs. The relevant provisions are as follows :— 

“7. (1) Notwithstanding anything contained in the Requisitioned Land (Continuance 
of Powers) Act, 1947, the State Government may, by order in. writing direct that any land 
which was continued under requisition under the said Act, shall continue to be subject 
to requisition under this Act...when it is released from requisition under the said Act 
or ceases to be subject to requisition for any reagon; and the State Government may... 
use or deal with the land so continued to be subject to requisition in such manner as 
may appear to it to be expedient. 

(2) cess 
The relevant parts of the requisition order run as follows :— 

“,.., the Government of Bombay hereby directs that the premises described in the 
Schedule hereto which were continued under requisition under Section 3 read with Sec- 
tion 24 of the Requisitioning and Acquisition of Immovable Property Act, 1952 (XXX of 
1952), shall continue to be subject to requisition under the Bombay Land Requisition Act, 
1948 (Bom. XXXII of 1948), with effect from the date on which the said premises are re- 
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leased from requisition under the Requisitioning and Acquisition of Immovable Property 
Act, 1952 (Act XXX of 1952)”. 

The plaintiffs’ case is that at the date of the impugned requisition order (Febru- 
ary 20, 1957) (1) these shops (land) were in fact not continued under requi- 
sition under Act XVII of 1947 as required under the above s. 7; (2) these 
shops were in any event then not subject to any valid requisition under the 
Act of 1947 and (3) the lands previously requisitioned under the Defence of 
India Act and the Act of 1947 were only continuing subject to requisition under 
s. 24 of the Requisitioning and Acquisition of Immovable Property Act, 1952 
(XXX of 1952) and that to the lands so continuing subject to requisition (under 
the above 1952 Act) the provisions of s. 7 were not applicable because s. 23 of 
the Bombay~Land Requisition Act provides: 

“Nothing in this Act shall apply to any premises to which the Requsitioning and Acqui- 
sition of Immovable Property Act, 1952, applies.” 

The plaintiffs, accordingly, contend that upon de-requisition of the shops on 
October 14, 1957, on behalf of the Central Government it was not permissible 
for the State Government to occupy through defendant No. 3 Society these 
shops as if they were under requisition. ; 
. In support of their contention that the shops did not continue subject to valid 
requisition the plaintiffs have made several contentions as follows: The re- 
quisition made under the order dated December 11, 1943, came to an end 
when :—(1) the State Government took possession of the shops for its own pur- 
pose of rationing in en under the Bombay Rationing Order, 1948, (2) the 
premises were under exh. D delivered to defendant No. 3 Society i in September 
1946, as lessees and public purpose of requisition came to an end, (3) on April 
1, 1951, in consequence of the provisions of the Central Act XVII of 1947 read 
with Central Act IX of 1951, because requisition was for the purposes of the 
State of Bombay, (4) on April 1, 1952, under the same Acts if it is held that 
the requisition was by or under the authority of Central Goveriment, (5) on 
June 14, 1954, when the rationing of foodgrains came tio an end in Bombay 
and the public purpose of occupation of the shops came to an end, (6) on 
January 26, 1955, when the Essential Supplies (Temporary Powers) Act, 1946, 
came to an end and (7) on October 1, 1957, when the Bombay Essential Com- 
modities and Cattle (Control) Act, 1946, ceased to have effect. 

In connection with the allotment order dated May 22, 1958, in favour of 
defendant No. 3 Society, the plaintiffs’ contention is that prior to the allotment 
order the plaintiffs had challenged the requisition order dated February 20, 
1957. Prior to that date they had served notices under s. 80 of the Code of 
Civil Procedure challenging the requisition order and the right of the Govern- 
ment and the defendant No. 3 Society to continue in occupation. In fact de- 
fendant No. 3 Society was not the agent of the Government and was carrying 
on its own business in the shops much prior to the date of the allotment order 
to the knowledge of the State of Bombay. Defendant No. 3 Society is a pro- 
fiteering society. The requisition could only be made for a ‘‘public purpose’’ 
as mentioned in the Bombay Land Regnisition Act, 1948. Defendant No. 3 
Society was in fact a tenant of the government prior to the date of the allotment 
order of the Controller of Accommodation (the State of Bombay). The pur- 
pose of the allotment order, according to the plaintiffs, is merely to give tenancy 
of the shops to defendant No. 3 Society and not for any public purpose as 
mentioned in the Act. For these reasons, according to the plaintiffs, the allot- 
ment order must be held to be mala fide and not towards the fulfilment of the 
purposes of the Bombay Land Requisition Act but for collateral purpose and 
must be struck down as invalid. 

On behalf of the defendants each of the above contentions made on behalf of 
the plaintiffs is negatived. As I have already mentioned, the case of defendant 
No. 1 (the State of Bombay) is that it had power and jurisdiction to make the 
impugned requisition order under the provisions of s. 7 of the Bombay Act, 
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that up to the date of the de-requisition order (October 14, 1957) the shops in 
suit were lands validly continuing subject to requisition by reason of the pro- 
visions in the Requisitioned Land (Continuance of Powers) Act, 1947, as also 
the Requisitioning and Acquisition of Immoveable Property Act, 1952, and that 
there was jurisdiction in the State of Bombay whilst the lands were thus con- 
tinuing under requisition to give directions in writing under s. 7 of the Bom- 
bay Act to the effect that the lands shall continue to be subject to requisition 
under the Bombay.Act. According to the defendants, under s. 7 of the Bom- 
bay Act, such directions must come into effect only when the shops were re- 
leased from ‘requisition by de-requisition order dated October 14, 1957, or at 
any rate when the shops ceased to be subject to requisition order dated Decem- 
ber 11, 1948, as continued by reason of the legislative provisions which I have 
already referred to. 

In connection with the impugned allotment order it is contended on behalf 
of the defendants that the allotment is’ in fact made for the public purpose of 
running a fair price shop for supplying essential commodities to citizens and 
that the allotment order is not made with intent to defeat the notices that were 
tendered on behalf of the plaintiffs under s. 80 prior to the date of the order, 
but for the above public purpose. In fact defendant No. 3 Society is allowed 
the use of the shops for the above public purpose. The shops are not used and 
the requisition order was not made for any collateral purpose of letting out the 
shops to defendant No. 3 Society. 

In the plaint the plaintiffs made certain contentions challenging the vires 
of the various enactments that I have referred to and the validity of the order 
dated December 11, 1943. In this connection Mr. Parpia has made the follow- 
ing statement :— 

“(1) Does not press the validity of the order of requisition dated December 11, 1943. 

(2)) Does not press that Act XVII of 1947 or Act XXX of 1952 are ultra vires the 
Constitution or otherwise invalid. 

(3) Does not press for compensation for more than 3 years from the date of the suit.” 
In the plaint there are minor claims for payment of excess compensation in 
respect of the use and occupation of the shops and damage suffered by the 
plaintiffs. In that connection at the initial stage I informed the parties that the 
question of damages and compensation was reserved till after disposal of other 
issues. 

Now, in connection with the contentions made on behalf of the plaintiffs as 
meutioned above, I have to repeat that the main question arises on the true 
construction and effect of s. 7 of the Bombay Act which I have quoted above. 

It is not in dispute that for the purpose of making an order under s. 7 to the 
effect that ‘‘land shall be continued to be subject to requisition’’ the land in 
question must be one ‘‘which was continued under requisition under the said 
Act,” (viz. Act XVII of 1947). It is also apparent on a reading of the sec- 
tion that the true effect of s. 7 is that the order giving directions as above must 
be made at a date antecedent (i) to the release from requisition of the land 
under Act XVII of 1947 or (ii) to the point of time at which the land ceases to 
be subject to requisition for any reason. In other words, the true effect of s. 7 
is that for making a valid order directing the land to continue to be subject to 
requisition under s. 7 the existence of two conditions precedent, viz. (1) 
that the land in question was continued under requisition under Aet XVII 
of 1947 and (2) that the order giving the directions under s. 7 being made 
prior to the points of time which I have indicated, is essential. That being the 
true construction of the provisions of s. 7, in the arguments advanced on behalf 
of the parties emphasis was laid on the phrases ‘‘land which was continued 
under requisition under the said Act’’ and ‘‘shall continue to be subject to 
requisition under this Act’’, as contained in s. 7. The words ‘‘was continued” 
and ‘‘shall continue’’ are significant and necessitated reference by all the ` 
parties to previous legislative history leading to continuance of lands subject 
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requisition under Act XVII of 1947. The relevant legislative history may be 
in short stated as follows :— 

In the Government of India Act, 1935, (and the 7th Schedule to that Act) 
there was no entry in any of the three lists mentioned providing for power to 
legislate for requisitions. Even so, under sub-cl. (2) of r. 75-A of the Defence 
of India Rules provision was enacted enabling the Central Government as also 
the Provincial Government to make requisitions of immoveable properties. That 
provision had been challenged in Court and held to be valid. Emergency of 
war came to an end on September 30, 1946. For continuance of requisitions 
made under sub-cl. (2) of r. 75-A of the Defence of India Rules enabling 
legislation with retrospective effect was passed by the Parliament of the United 
Kingdom and in pursuance of that legislation the Requisitioned Land (Con- 
tinnance of Powers) Act, 1947 (XVII of 1947), which is mentioned in s. 7 of 
the Bombay Act, was enacted. The short substance of that Act is that 

“notwithstanding the expiration of the Defence of India Act and Rules and the sub- 
sequent Ordinance all requisitioned lands shall continue to be subject to requisition until 
the expiry of the Act itself’. 

The further provision was that 

“in respect of lands requisitioned the appropriate Government may use the lands in 

such manner as appears to it to be expedient”. 
The Act XVII of 1947 was admittedly to expire on September 30, 1951. It 
was then found necessary to continue the requisitions already made. In that 
connection extending Act IX of 1951 was enacted. The short consequence 
of thé provisions of that Act was that in respect of the lands requisitioned by 
or under the authority of the Central Government the requisition was to con- 
tinue until March 31, 1952. As regards the lands requisitioned by the State 
Governments the requisition was to continue up to March 31, 1951. As in 
the case of the shops in suit admittedly the requisition order dated December 
11, 1948, was made under the authority of the Central Government, it is clear 
that the shops in suit continued subject to requisition up to March 31, 1952. 
The requisition as such under Act XVII of 1947 (and IX of 1951) necessarily 
came to an end as on and from March 31, 1952. 

Now, as against this position, the defendants’ contention is that having re- 
gard to the subsequent legislative history the shops continued subject to requi- 
sition even subsequently. The defendants rely upon the provisions of the Re- 
quisitioning and Acquisition of Immoveable Property Ordinance, 1952, and the 
Requisitioning and Acquisition of Immoveable Property Act, 1952, being Act 
XXX of 1952 (herein referred to as ‘‘the 1952 Act”). The defendants also 
rely upon the provisions of s. 8 of the General Clauses Act. The relevant 
provisions in the 1952 Act are contained in ss. 3 and 24 thereof. By s. 24 
Act XVII of 1947 and the Ordinance of 1952 were repealed. At the same 
time by sub-s. (2) of s. 24 it was enacted that 

“the lands which were before such repeal subject to requisition under the above Act 
and Ordinance shall be deemed to be property requisitioned under section 3 of the 1952 
Act as from the commencement thereof”. 

Mr. Joshi for defendant No. 1 has contended that having regard to the provi- 
sions in above sub-s. (2) it is obvious that the shops in suit must be deemed to 
have continued under requisition under s. 3 of the 1952 Act from the date of 
commencement thereof, He has relied upon the provisions of s. 8 of the Gene- 
ral Clauses Act, and applying the terms of that Act to the facts in this suit 
submitted that the provisions in s. 24(1) and (2) of the 1952 Act are meant 
to re-enact the provisions of Act XVII of 1947 with modifications thereof and 
that all references in any other enactments to the Act of 1947 must from the 
date of the 1952 Act be read as if the references to the 1947 Act were in fact 
references to the 1952 Act. In that light he has rightly submitted that in s. 7 
of the Bombay Act the phrase ‘‘land which was continued under requisition 
under the said Act’’ must mean ‘‘land which was continued under requisition 
B.L.R.—36 
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under the 1952 Act’’ also. As admittedly no de-requisition order was passed 
subsequent to the date of the 1952 Act in respect of the shops in suit up to 
October 14, 1947, Mr. Joshi has submitted that both the conditions precedent 
as essential for giving directions under s. 7 of the Bombay Act are satisfied in 
connection with the, impugned requisition order dated February 20, 1957. 

The above would have been the true position, but it is in this connection rightly 
pointed out on behalf of the plaintiffs that under s. 3 of the, 1952 Act as also 
under the general scheme enacted in that Act requisitions under the 1952 Act 
could and must only be requisitions for the purpose of the Union. There is 
no dispute about the effect of the provisions in the 1952 Act and they must be 
referred to only very summarily. The preamble of the Act states that the Act 
is ‘‘to provide for the requisitioning...of immoveable property for the purposes 
of the Union’’. The substance of s. 3 is that the competent authority may, on 
being satisfied that a certain land is needed for any public purpose being a 
purpose of the Union, requisition the property. Section 6 provides for release 
from requisition of property requisitioned under the Act. As the 1952 Act 
provides only for requisitioning and continuance of properties under requisi- 
tion for the purposes of the Union, in my view, the deeming provision in sub-s. 
(2) of s. 24 enables continuance of such lands under requisition as were requi- 
sitioned for the purpose of the Union. It is impossible to hold that the lands 
which were requisitioned for purposes other than those of the Union also con- 
tinued under requisition under the deeming provisions in sub-s. (2) of s. 24. 
Having regard to that situation it was the effort of Mr. Joshi on beHalf of the 
defendants to prove that in fact the shops in suit were continuing under re- 
quisition up to the date of the impugned requisition order (February 20, 1957) 
for the purposes of the Union, It was the effort of Mr. Parpia for the plaintiffs 
‘to prove that the lands were not under valid ‘requisition at all on the date of 
the impugned requisition order and that at no period of time the lands were 
under requisition for the purposes of the Union. If the last contention made 
on behalf of the plaintiffs is true, it is obviousthat the shops did not continue 
under valid requisition under the deeming provision of sub-s. (2) of s. 24 of 
the 1952 Act subsequent to March 31, 1952. 

In support of his contention that the shops were subject to requisition for 
the purposes of the Union the argument made by Mr. Joshi may be summa- 
rised as follows: The only legislative authority capable of making provisions 
for requisitions up to the date of the Constitution was the Central Government, 
In fact the Central Government enacted the provisions of sub-r. (2) of r. 75-A 
providing for requisitioning of immoveable properties both by the Central Govern- 
ment and by the Provincial Governments. Even subsequent to the cessar of 
emergeney of War on September 30, 1946, the requisition of immoveable pro- 
perties continued to be valid under the legislative enactments of the Ceutral 
Government, viz. (apart from the Ordinance passed) the Act XVII of 1947, 
the Act IX of 1951 and the 1952 Act, which I have already referred to. In 
this connection he has pointed out that in the Constitution of India as originally 
enacted for the first time provisions were made relating to requisitions in the 
lists in the 7th Schedule (item 33, list I; item 36, list II; and item 42, list IIT). 
Now, under item 33 of List I the Central Government ceased to have power to 
legislate for requisitioning of properties for any purpose other than the pur- 
poses of the Union. Under item 36 of the list IT the State Government was enabled 
to legislate for requisitioning of properties except for the purposes of the Union. 
Under item 42 of list III both the Central Government and the State Governments 
were enabled to legislate for payment and machinery for compensation of, amongst 
other things, requisitioned properties. The result of the above provisions in the 
Constitution is to be found in the 1952 Act. The Central Government made 
that enactment only enabling it to provide for requisitioning and continuance 
of requisition of properties for the purposes of the Union. Mr. Joshi also point- 
ed out that from the inception the shops were requisitioned for the purpose of 
maintaining essential supply of foodgrain to the community. Immediately upon 
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taking possession of the shops on December 20, 1943, the shops were used as 
Government grain shop for maintaining essential supplies, The maintenance of 
essential supplies, according to Mr. Joshi, was one of the functions of the 
Central Government and the requisition must, therefore, be held to have been 
made for the purposes of the Union. He contends that upon the Constitution com- 
ing into existence provision was made in art. 369 enabling the Central Government 
irrespective of the provisions in the lists in the 7th Schedule to legislate, inter 
alia, for maintaining-supplies and distribution of foodstuffs in different States 
im India. This power as mentioned in art. 369 was temporary power given to 
the Parliament for 5 years. According to Mr. Joshi, food rationing continued 
in existence at the date of the Constitution. Having regard to art. 369 it was 
one of the functions of the Central Government to maintain supplies of foodstuffs 
all over India, including the City of Bombay, and that accordingly at least up 
to the expiry of 5 years mentioned in art. 369, i.e. January 26, 1955, it must be 
held that the shops were under requisition for the purposes of the Union, He 
further contends that the provisions of art. 369 in effect were on and from: 
February 22, 1955, re-enacted in the Constitution as permanent measure in 
consequence of the Constitution Third Amendment Act, 1954. By that amend- 
ing Act, entry 33 in the third list in the 7th Schedule to the Constitution, inter 
alia, provided for legislative competence of the Parliament to make enactments 
and legislation in respect of maintenance of supplies of foodstuffs all over India. 
He, therefore, says that after the amendment of entry 33 in list III it was one of 
the chief functions of the Central Government to maintain supplies of food- 

| stuffs all over India. He contends that the shops in suit were continued to be 
held under requisition for distribution of foodstuffs and that accordingly I 
should come to the conclusion that the shops were held under requisition for the 
purposes of the Union. In this connection he has also relied upon the Constitu- 
tion 7th Amendment Act which was enacted on October 19, 1956. By that Act 
the 7th Schedule to the Constitution was amended by deletion of entry 33 from 
list I and entry 86 from the State list and the entry 42 in the Concurrent list 
was amended to run as follows: ‘‘42. Acquisition and requisitioning of property.’’ 
The result of the above amendment, according to him, was that the distinction ` 
which had to be maintained by the Central and the State Legislatures regarding 
the enactments providing for requisitioning of properties on the basis that Cen- 
tral Legislature was entitled only to legislate for the purposes of the Union and 
the State Legislature was entitled to legislate only for purposes other than those 
of the Union disappeared. There was from the date of the 7th Amendment Act 
no objection to the Parliament legislating for requisition for any purposes in- 
eluding the purposes of the State or the Union. According to him, from the 
date of this amendment it is immaterial to consider whether the shops in suit 
were held under requisition for the purposes of the Union or the State. 

In connection with the above arguments made by Mr. Joshi I have attempted 
to find out the true purpose of the requisition of the shops in suit. In that 
connection I will presently refer to the evidence led on behalf of the plaintiffs 
and defendant No. 3 Society. In the first instance it is necessary to mention 
that prior to the date of the requisition order dated December 11, 1943, it had 
been decided that there should be rationing of foodgrains in Bombay. In that, 
connection the Government of Bombay as then constituted under the provisions 
of sub-r. (2) of r. 81 enacted the Bombay Rationing Order, 1948, on March 3, 
1943. There is no dispute about this subsidiary legislation. Mr. J oshi, however, 
contends that since this legislation is enacted under the provisions of sub-r. 
@) of r. 81 of the Defence of India Rules and since it relates to essential supply 

foodstuffs, any requisition made for conducting ration shops for foodgrains 
in Bombay must be held to be requisition for the purpose of the Central Go- 
vernment. It appears to me that even if it may be true that rationing of food- 
grains had to be enforced at the instance of the Central Government in different 
provinces as then existing, the subsidiary legislations made for the purpose like 
the Bombay aR Order, 1943, must be held to be actions of the Provincial 
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Governments and not those of the Central Government. The fallacy in the 
arguments advanced by Mr. Joshi is that he considers all the enactments made 
by Provincial Governments for the purposes of maintenance of essential supplies 
of foodstuffs and other things as if these were for the purposes of the Central 
Government on the sole ground that legislative competence in respect. of these 
matters also existed in the Central Legislature. In my view, administrative 
actions for enforcing the Bombay Rationing Order, 1948, as well as the enact- 
ment itself for providing for rationing of foodgrains in Bombay can never be 
held to be those for the purposes of the Central Government and are essentially 
for the purposes of Province. If this is the true conclusion, I must hold that at all 
material times the shops in suit were requisitioned only for the purposes of 
maintaining essential supplies of and rationing of foodgrains in and were sub- 
ject to requisition for the purposes of the Province (State). Indisputably this 
position continued and obtained at the date of the 1952 Act. As on that date, 
the shops were subject to requisition only for the purposes of the State, the 
requisition thereof could not in law thereafter validly continue by reason of 
the deeming provision and/or fictional provision as contained in sub-s. (2) of 
s. 24 of that Act. J have not been able to appreciate the argument that because 
there was legislative competence in the Central Legislature to make laws and 
legislate for providing, inter alia, for essential supplies of foodgrains in Bombay, 
I must come to the conclusion that the shops in suit were under requisition for 
the purposes of the Union of India at the date of the 1952 Act. 


It must in this connection be further pointed out that admittedly rationing 


of foodgrains came to an end on June 14, 1954. The purpose for which the - 


shops were during the material period occupied by defendant No. 3 Society is 
to be found in the evidence of Gunwant Todankar, an officer of the defendant 
No. 3 Society. Defendant No. 3 Society came to be in possession of the shops 
in suit under the agreement dated September 13, 1947, which is exh. D on 
record. The recitals in the agreement show that up to the date of the agreement 
the Government was conducting Government Grain Shop No, 235 in the shops. 
From the date of the agreement the Government was giving over the manage- 
ment of the Government Grain Shops to defendant No. 3 Society in consideration 
of the remuneration mentioned in the agreement. Now, it is.true that under 
el. 2(e) of the agreement the Society undertook not to use the shops for any 
purpose other than conducting Grain Shop No. 235. Under el. 2(/) the Society 
undertook to obey all directions issued by the Government. Mr. Parpia for the 
plaintiffs has contended that the whole of the tenor of the agreement and the 


wording thereof clearly prove that the Government gave tenancy of the shops ` 


to the Society. There is no doubt that the agreement uses the words ‘‘demise’’, 
“rent”? and ‘‘determination of tenancy” and makes several other provisions on 
the footing that this was tenancy in favour of the Society. Mr. Joshi has relied 
upon the decision in the case of Miny. of Agriculture v. Matthews’ which has 
been relied upon in the case of Shtrinbat Aspandiar Irani. v. The Dominion of 
India?. The ratio of the decision in the later case is that since requisition of 
property only gives title to remain in possession all agreements made by Govern- 
ment of the nature contained in the lease must be held in effect to be licences. 
As I am in favour of the plaintiffs on other larger grounds, it is unnecessary 
for me to make any finding as to whether the agreement exh. D creates a tenancy 
or a licence. The real question which I have to decide is as to whether at the 
date of the impugned requisition order in February 1957 the shops were under 
valid requisition. The contention which Mr. Parpia has made is that having 
regard to the use to which the shops were put between the date of this agreement 
and the date of the impugned order the conclusion that I should come to is that 
the shops were neither held nor occupied for the purposes of the State nor for 
the purposes of the Union, but for the purposes of the Society itself. Under such 


1 [1949] 2 AI E.R. 724. decided by Coyajeə J., on August 8, 1952 
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circumstances, according to him, the shops could never be said to be under or 
subject to valid requisition in February 1957. The further evidence of Todan- 
kar is that initially wheat, rice and sugar were sold from the shops to card 
holders and this continued up to 1954. One may, therefore, assume in favour 
of the defendants that up to the cesser of rationing of foodgrains on June 14, 
1954, the shops in suit were used for the purpose of essential supply of food- 
grains and for that public purpose. Todankar’s evidence is that thereafter 
rationing ceased. Between 1948 and 1952 the Society was directed to sell 
cloth to card holders. During this period also the Society was authorised and 
directed to sell wheat and rice supplied by the Government at controlled price. 
The cloth rationing also came to an end in 1952. He admitted that since 1949 
the Society was selling, apart from rationed articles, all sundry grocery goods 
from these shops. From 1954 onwards, apart from wheat and rice supplied by 
the Government to the Society, it has been purchasing wheat, rice and all sorts 
of other foodgrains and grocery goods and cloth in the open market. As re- 
gards these goods there was no control on price or on the Society and 
the Society was entitled to sell these goods to all purchasers (consumers) 
who visited the shops at prices fixed by it. Since 1958 the Society is one of the 
dealers to whom licence and authority is given to act as fair price shop. It 
appears that there exists the Foodgrains (Declaration of Stocks) Order, 1957, 
whereunder licence is issued to dealers for distribution of foodgrains to 
authorised card holders. It also appears that the Government has for some- 
time past enacted Fair Price Shop scheme. The Government has also made an 
agreement dated August 21, 1958, in connection with the Fair Price Shop 
scheme* with defendant No. 3 Society. From the recitals in the agreement it 
appears that the scheme for fair price shops became necessary because of ab- 
normal rise in foodgrain prices. Under the scheme the Government makes 
agreement with certain dealers in the market to run authorised fair price shops 
for distribution of foodgrains supplied by the Government at fair price. It is 
also clear from the evidence of Todankar that apart from the foodgrains sup- 
plied by the Government to such dealers there is liberty to the dealers to deal 
in each and all foodgrains without any controlled prices. The total result of 
the evidence of Todankar is that from June 14, 1954, when the rationing of 
foodgrains came to an end the Society has been trading in these shops. The 
Society is not a body which is guilty of profiteering. The Society deals with its 
purchasers fairly and charges them only a specific small amount of profit. The 
whole of the profit earned is distributed amongst the members of the Society. 
The Government needs dealers who are willing to act as fair price shops in 
respect of foodgrains supplied by the Government. Only to that extent the 
Society is one of the dealers under an agreement with the Government to act 
as a fair price shop. The business of the Society is its own private business 
and has no relevance to the purposes of the Government. 

Having regard to these facts Mr. Parpia for the plaintiffs commenced the 
argument that because under r. 75 of the Defence of India Rules requisition was 
made for the purposes mentioned in the first requisition order dated December 
11, 1943, the use of the shops for any other purpose must result into the invalidity 
of the requisition and from the date of such unauthorised use the shops should 
be held to be not under valid requisition. He rightly argued that under the 
Bombay Act it is impossible that any requisition could be made for enabling a 
private dealer like the Society to trade in the requisitioned shops. The requisi- 
tion could by reason of the provisions in art. 31 of the Constitution as also the 
Bombay Act be made only for publie purpose. If the shops in suit were re- 
quisitioned not for any public purpose, the directions given under s. 7 and the 
impugned requisition ordér must also be held to be without jurisdiction and 
invalid. It is unnecessary for me to consider in great detail all the arguments 
advanced on behalf of the plaintiffs in this connection, It is also impossible to 
indicate all the detailed arguments advanced before me. What I must consider 
in this connection are the facts that existed at the date of the impugned re- 
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quisition order, viz. February 20, 1957. The rationing of foodgrains had come 
to an end on June 14, 1954. The net result of the evidence of Todankar as to 
facts which thereafter existed is as mentioned above. Those were the facts at 
the date of the impugned requisition order dated February 20, 1957. As I have 
found that the Society is a private dealer existing for its own purposes, I find 
it very difficult to hold that because the Society like other numerous ontside 
dealers was employed to distribute wheat and rice to card holders, use 
of the shops by the Society is a public purpose, within the meaning of s. 7 and 
other parts of the Bombay Act. In my view, the shops in suit had ceased to be 
used for a ‘‘public purpose’’ long prior to February 20, 1957. 


The question is, if so, can it be also inferred for this reason that the shops had 
ceased to be under valid requisition. [Before discussing that question, I must 
repeat that my first finding made above is that the shops ceased to be under 
valid requisition as from the commencement of the 1952 Act.] In connection 
with this further question, Mr. Parpia has relied upon the decision of the 
Supreme Court in the case of The Union of India v. Ram Kanwar’, In that 
case (appeal) the premises requisitioned under the Defence of India Rules ulti- 
mately came to be used by a body of the name of ‘‘Triveni Kala Sangam”. 
Apparently, that body was connected with some sort of social amelioration 
work. The respondents in that case, who were the owners of the requisitioned 
premises, challenged the continuance of the premises under requisition ag in- 
valid on the ground that the use of the premises was not being made for any 
publie purpose nor for the purposes for.which the requisition was made under 
the Defence of India Rules. In connection with the argument advanced on be- 
half of the Union that by reason of the deeming provision in the 1952 Act the 
requisition which was initially made under the Defence of India Act and con- 
tinued under the 1947 Act must be deemed to be continuing, the relevant obser- 
vations made by Subba Rao J. are as follows :— 

“_..But the fiction created by s. 24(2) of the Act would operate only upon the requi- 
sition already made. The fiction could not validate any illegal act of the Government. 
Therefore, the question is what was the effect of the earlier requisition under the Rules 
as well as under the 1947 Act.... But the validity of the requisition could be judged on 
the basis of the pre-existing statutes and not on the basis of the provisions of the 
sections of the 1952 Act...” 


After the above observations reference is made to provisions in s. 6 providing 
for de-requisition of requisitioned premises, when the same are not required for 
the purposes for which requisition was made. Reference is then made to the 
liability of the Central Government on the purposes ceasing to exist to release 
the property from requisition. Having regard to that liability it was held 
that from the date when the premises ceased to be needed for a public purpose 
and for the purposes for which the requisition was made the same were liable 
to be released from requisition. The subsequent user of the requisitioned pre- 
mises could not be available for finding that the premises must be deemed to 
be continuing under requisition under sub-8. (2) of s. 24 of the 1952 Act. 
Following these observations and having regard to the conclusion to which I 
have come, viz. that the premises were not used for public purpose for consider- 
able time prior to February 20, 1957, I must come to the conclusion that the 
Union of India was bound to de-requisition and deliver back the possession of 
the shops long prior to February 20, 1957. It directly follows from the above 
that the shops had ceased to be under, or subject to, valid requisition (also) long 
prior to February 20, 1957. 


This being the true position, one of the conditions precedent as necessary to 
exercise powers vested in the Government under s. 7 of the Bombay Act had 
ceased to exist prior to February 20, 1957. In other words, the impugned order 
of requisition was made long after the shops ceased to be subject to requisition. 


8 (1961) Supreme Court decision dated August 29, 1961. 
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Having regard to that cesser the requisition could not be directed to continue 
under the provisions of s. 7 of the Bombay Act. l 
Mr. Parpia also relied upon s. 23 of the Bombay Act, which runs as follows :— 
“Nothing in this Act shall apply to any premises to which the Requisitioning and Ac- 
quisition of Immovable Property Act, 1952, applies.” 
This section was by an amendment added to the Bombay Act in 1956. , Curious- 
ly enough, the addition is made by Order No. 25399/B. The order is entitled 
“The Bombay Adaptation of Laws (State and Concurrent Subjects) Order, 
1956”. The order is made under the provisions of s. 120 of the States Reor- 
ganisation Act, 1956. The addition of the above s. 23 in the Bombay Act 
obviously has nothing to do with the States Reorganisation Act. Mr. Joshi has 
submitted that the section was added in 1956 because by the Constitution 7th 
Amendment Act provision was made to amend the 7th Schedule to the Constitu- 
tion by deletion of item 33 of List I and item 36 of List II and by amendment of 
item 42 in List III. Item 42 as amended made the matter of reqpisition a con- 
current subject for legislative competence of both the Central and the State 
Governments. At the date of the 7th amendment on October 19, 1956, the 1952 
Act was the Central legislation relating to requisitions, The Bombay Act was 
the State legislation relating to requisitions. The Bombay Act had to be in 
‘consonance with the provisions of the 1952 Act. It was for this reason that s. 
“ve added in the Bombay Act. Even so, the question is as to what is the 
tre effect of s. 23. The obvious meaning of the language of s. 23 is that none 
of the provisions in ss. 1 to 22 of the Act apply to any premises (lands) to 
which the 1952 Act applies. It is the contention of the defendants in this case 
that up to the date of the de-requisition order dated October 14, 1957, the shops 
in suit were validly under requisition under the 1952 Act. Having regard to 
the above apparent and clear meaning of s. 23 as mentioned above, to the shops 
in suit the provisions of s. 7 of the Bombay Act (whereunder the impugned re- 
quisition order dated February 20, 1957, is made) could not apply. Mr. Joshi, 
however, contends that having regard to the only reason which led to the addi- 
tion of s. 23 in the Bombay Act the only construction of the section should be 
that the previous provisions in ss. 1 to 22 do not apply to lands subject to re- 
quisition under the 1952 Act during the period of such requisition. In other 
words, his contention is that orders can be validly passed for requisitioning of 
the properties under requisition under the 1952 Act in anticipation of de-re- 
quisition. Such orders would operate and come into effect only upon the lands 
subject to requisition under the 1952-Act ceasing to be subject to requisition 
under that Act. This construction of the section is obviously not grammatical 
or apparent, The provisions for requisition of properties are expropriatory 
and must be construed strictly. Again, having regard to the legislative history 
in regard to the subject of requisitioning of properties it appears that at the 
date of the 1952 Act whatever was subject to requisition under the Defence of 
India Rules was intended to be continued under requisition under the 1952 
Act only if the previous requisition was for the Union purposes. The State Go- 
vernment having knowledge of that fact and having knowledge that the re- 
quisitions made for the State purposes under the Defence of India Rules must 
under the 1947 Act expire in March 1951 was bound to give directions for its 
own safety under s. 7 long before that date. In cases where it failed to give 
such directions beforo that date, it may be quite possible that the Legislature 
did not want the State Government to have any power under s. 7 after expiry 
of such date. As there is no clear provision as is submitted by Mr. Joshi to 
enable continuance of the powers under s. 7 in spite of the provisions in s. 23, I 
have come to the conclusion that the submission made on behalf of the plaintiffs 
under s. 23 of the Bombay Act is correct. There was no power (in the State 
Government) to give directions under s. 7 on February 20, 1957, and the im- 
pugned requisition order was without authority of law. 
In connection with the argument about the land not being subject to requisi- 
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tion for the purposes of the State Mr. Parpia has relied in great detail upon the 
Bombay Rationing Order as also the Notifications issued thereunder, which are 
all contained in a Manual issued by the Government entitled ‘‘Government 
Orders Relating to Rationing’’. These Notifications show that it was the Pro- 
vincial and/or the State Government which decided upon enforcing rationing 
in various areas at various times. When there was rationing in the City of 
Bombay there was no rationing in mofussil towns. There was rationing in some 
mofussil towns and not in others. The State Government also from time to time 
dealt with the question of what kinds of foodgrains should be under rationing 
and what should be free of rationing. These details go to show that the ques- 
tion of essential supply of foodgrains and rationing thereof locally was dealt 
with throughout by the State Government. The requisition, therefore, also was 
not for the purposes of the Union. In this connection Mr. Parpia has relied 
upon the Notification dated September 18, 1952, bearing No. S.R.O. 1606 issued 
by the Central Government. The Notification appears at page 1492 of the 
Gazette of India, Part II—Section 3, dated September 20, 1952. Under the 
Notification the Central Government delegated authority to make all subsidiary 
legislation to the State Government in connection with foodstuffs, milk and milk 
products. Mr. Parpia has also relied upon the Bombay Essential Commodities 
and Cattle (Control) Act, 1946, the Bombay Essential Commodities Act, 1955, 
the Bombay Foodgrains Dealers Licencing Order, 1958, and several other Noti- 
fications in support of his contention that the shops were always under requisi- 
tion for the purposes of the State and not for the purposes of the Union. 


[His Lordship after considering some other contentions, proceeded.]  , 


Mr. Parpia has argued that the de-requisition order dated October 14, 1957, 
is invalid. In that connection he has led evidence to prove that the original 
tenant Karamshi had surrendered the tenancy of the shops to the plaintiffs. 
Suffice it to state that the evidence in chief was completely broken when Mr. 
Joshi cross-examined witness Hiralal Thakker. In the correspondence prior 
to the suit on behalf of the plaintiffs no reference was made to any surrender 
of tenancy. The explanations given in that connection by Hiralal Thakker are 
such as can never be accepted. Ir his cross-examination he also admitted that 
Karamshi died intestate leaving him surviving as his heirs his widow and a 
daughter. The widow is residing at Kutch and the daughter is residing in 
the same building in which the shops in suit are situate on the first floor thereof. 
The evidence of Hiralal was led because the plaintiffs’ contention is that under 
the scheme for release frpm requisitioning as contained in s. 6 of the 1952 Act 
it was Incumbent upon the Central Government upon de-requisition to direct 
that the properties should be given in possession of the plaintiffs as owners. 
The defendants’ contention is that under sub-s. (2) of s. 6 of the 1952 Act 
upon de-requisition the possession was liable to be returned to the person from 
whom possession of the shops was in fact taken. Admittedly, on December 20, 
1943, Karamshi had given up possession of the shops. He was tenant in posses- 
sion of the shops up to the time when possession was taken, The defendants’ 
case is that in no event the plaintiffs were entitled to re-delivery of possession 
and the same was liable to be returned only to the person from whom possession 
was taken. The defendants’ case is that having regard to the fact that Karamshi 
has left a widow and a daughter the plaintiffs are in no event entitled to claim 
back possession under sub-s. (2) of s. 6. It appears to me that the provisions 
of s. 6 do not enable the de-requisitioning officer and/or the Government to decide 
the title and/or the person entitled to the title of the immoveable property. In 
fact, having regard to the provisions in sub-s. (3) of s. 6 it is abundantly clear 
that the decisions taken by a de-requisitioning officer and/or Goverument as to 
re-delivery of possession of requisitioned properties upon de-requisitioning do 
not in any manner prejudice any rights in respect of the properties which any 
other person may be entitled to enforce by due process of law against the person 
to whom possession of the properties is given. The substance of this suit, in 
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my view, is that it is for ejectment of defendant No. 3 Society which has received 
possession both in pursuance of the de-requisition order as also the impugned 
requisition order and allotment order. The suit is on the footing of the title 
that the plaintiffs have against each of the defendants in this suit to present 
possession of the property. This being a suit to enforce that title, the question 
of validity or otherwise of the directions contained in the de-requisition order 
for delivery of possession to defendant No. 3 Society is entirely irrelevant to be 
decided. If the plaintiffs establish their title to present possession of the shops 
in suit, they must do it independently of the question of validity or otherwise 
of the de-requisition order. It is, therefore, unnecessary and irrelevant to de- 
cide this contention made on behalf of the plaintiffs.... 

The plaintiffs are entitled to a decree against defendants Nos. 1 and 3 in terms 
of paryer (a). There will be no relief in respect of prayers (b), (c) and (d) 
and the claim made therein stands dismissed. Defendants Nos. 1 and 3 to pay 
eosts of this suit to the plaintiffs. Decree not to be executed for six weeks. 

Solicitors for the plaintiffs: Jamshedji Rustomji & Devidas. 

Solicitors for the defendants: Little & Co., G. M. Dwekar and D. G. Desai 
& Co. 

Order accordingly. 


APPELLATE CIVIL. 


Before Mr. Justice Patel. 


THE SECONDARY SCHOOL CERTIFICATE EXAMINATION 
BOARD v. PRATIBHA GANPATRAO DESHMUKH.” 

Civil Procedure Code (Act V of 1908), O. XI—Order for discovery and inspection of docu- 
ments when to be made—Whether such òrder can be made when plaintif has no 
right to sue—Candidate at S.S.C. examination asking for direction to get answer 
books re-examined and for order for discovery and inspection of documents—Candi- 
date whether entitled to such discovery and inspection—Bombay Secondary School 
Certificate Examination Act (Bom. XLIX of 1948). 


An order as to discovery and inspection is a matter of discretion of the trial Court. 
In a large number of cases the Court would be justified and even bound to order 
inspection of documents. But in some cases the order may not be justified at all, 
particularly when the plaintiff has no right to sue or where it may cause prejudice 
to the other party in other matters. 

The plaintiff who had appeared at the S.S.C. examination filed a suit against the 
Board constituted under the Bombay Secondary School Certificate Examination Act, 
1948, for inter alia issue of a direction to the Board to get the answer books of the 
plaintiff and the answer books of other candidates who were declared to have secured 
higher marks than the plaintiff to be assessed by an impartial examiner. The plaintiff 
also applied for directions to the Board to produce’ and give inspection of certain 
documents to the plaintiff. On the question whether the Board was bound to produce 
and give inspection of the documents:— 

Held, that apart from the right of verification the plaintiff had no other right under 
the Act and the Rules and Regulations made thereunder to call upon the Board to 
do a particular thing in her favour, 

that the plaintiff could not, therefore, maintain her suit, and 

that, therefore, the plaintiff was not entitled to an order for the production and 
inspection of the documents. 

University of Cal. v. Dipa Pal’ and Tapendra Nath Roy v. University of Calcutta’, 
referred to. 


Tuer facts appear in the judgment. 


* Decided, April 20, 1964. Civil Revision 1 (1952) 56 C.W.N. 730. 
Applieation No. 528 of 1984. 2 [1984] A.I.R. Cal. 141. 
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M. J. Mastree and A. Setalvad, instructed by Zattle G Co., for the petitioner. 
K. J. Abhyankar, for the respondent. 


PATEL J. This is an application in revision against an interlocutory order by 
which the learned Civil Judge, Junior Division, directed that the petitioner- 
defendant should produce and give inspection to the plaintiff of certain docu- 
ments. 

The plaintiff appeared at the Secondary School Certificate Examination held 
by the petitioner-Board in the month of March 1968. She was trying for the 
Jagannath Shankar Sheth Sanskrit Scholarship. On June 3, 1963, the results 
of the said examination were declared. At the examination the first candidate 
got 94 marks, second 938 marks, third 92 marks and eight candidates 
got 90 marks each and she was one of those eight. On July 10, 1963, 
the plaintiff made an application purporting to be one under regula- 
tion 41(2) for amendment of the result on the ground that she was 
expecting about 96 or 97 marks and that there must be some error. 
After some correspondence she filed the present suit for (1) a declaration that 
the assessment of her answer paper in Sanskrit and award of 90 marks out 
of 100 to her was malicious, illegal, void and bad in law, and therefore the de- 
claration and award of scholarships and prizes for Sanskrit was also illegal, 
malicious and bad in law, (2) that it be declared that she is entitled to the first 
Jagannath Shankar Sheth Sanskrit Scholarship and other scholarships and 
prizes to which the plaintiff may be found entitled, (3) that in the alternative 
a direction be issued to the petitioner to get the answer-book of the plaintiff 
and if necessary the answer-books of other candidates who were declared to 
have secured higher marks be assessed’ by an impartial and independent exa- 
miner according fo rules and regulations, instructions and correct answer paper 
in that behalf and then to declare the plaintiff to be entitled to such scholarships 
and/or prizes to which she may be found entitled according to the said assess- 
ment, (4) that an injunction be issued restraining the petitioner from distri- 
buting and paying the scholarships and prizes for Sanskrit in that examination. 

Along with the plaint she filed an application at exh. 6 by which she requested 
the Court to direct the petitioner to produce and give inspection to the plaintiff 
of the following documents: 

1. Sanskrit answer book of the plaintiff and all other answer books of all 
other candidates declared to have secured 90 marks and above in Sanskrit in 
the S.S.C. Examination of March 1963. 

2. Mark lists of examiners, moderators, deputy chief moderators and chief 
moderator, in respect of Sanskrit concerning plaintiff and these candidates at 
the said examination. 

3. The Sanskrit question paper of this examination. 

4. The model answer paper for the said question paper. 

5. Reports of the examiners, moderators, deputy chief moderators and the 
chief moderator regarding examination of these candidates in Sanskrit. 

6. Instructions to examiners, moderators and chief moderator regarding 
the work of examination and moderation issued by defendant in respect of 
the said examination and the said subject. 

7. And all other documents concerning all these candidates in respect of 

their said examination of Sanskrit. 
The Court made an ex parte order directing the defendant to produce the first 
six documents in Court. The petitioner out of respect for the Court produced 
these documents in a sealed cover under protest. It contended inter alda that 
they were privileged, that the matter was not justiciable and the results were 
incapable of being challenged in any Court. The learned Judge refused to 
consider the contentions of the Board as to the maintainability of the suit and 
beld that it was necessary that the documents should be called upon to be 
produced and inspection shonld be given to the plaintiff. The defendant seeks 
to challenge this order 
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Mr. Abhyankar raises a preliminary objection that the revisional application 
is not competent and relies on the judgment of the Supreme Court in 8. 8. 
Khanna v. F. J. Dillon’. In my view, this judgment does not support him. 
The decision in this ease affirms the view taken by this Court and several other 
High Courts that the High Court has power under s. 115 of the Civil Procedure 
Code to revise interlocutory orders if the conditions for its exercise are satisfied 
though it is not bound to do so. 

It is no doubt true that an order as to discovery and inspection is a matter 
of discretion of the trial Court. In a large number of cases the Court would 
be justified and even bound to order inspection of documents. But in some 
cases the order may not be justified at all particularly when the plaintiff has 
no right to sue or where it may cause prejudice to the other party in other 
matters. In the present case the trial Court has not even considered the most 
important question raised by the petitioner which it ought to have considered 
as provided by O. XI, r. 20, of the Civil Procedure Code. 


The two important matters which arise for decision are: (1) What are the 
rights of a student who appears at the S.S.C. Examination f? and (2) if there 
exists any right, whether a suit lies? 

The right of a student to appear at an examination such as the one in ques- 
tion is the creation of statute and is subject to such conditions as are imposed 
by it. It is not a natural or common law right with incidents of such rights. 
Tt may be that the statute has not Jaid down the rules and regulations for the 
conduct of the examination and has left the making of the rules and regulations 
to the Board. But such rules and regulations when made by the Board within 
its powers, have the same effect as if they were made by the statute and are 
binding on all those who choose to appear at the examination. The question is 
has the plaintiff any right under the Bombay Secondary School Certificate Exa- 
mination Act, 1948, the relevant statute and the Rules and Regulations therc- 
under ? 

The Act constitutes the Board a body corporate. Though the Act does not 
say that it shall have power to hold examination since one of the purposes for its 
constitution is the holding of the examination and since it has got the power 
to make regulations for the purpose the power may be assumed to exist. Its 
powers are defined by s. 15 which includes the power to make regulations for 
matters referred to in s. 26 and to award certificates to students passing the 
examination and to award stipends, scholarships, medals, prizes ete. by els. (a), 
(f) and (fc). Section 26 empowers it generally to make regulations for the 
purposes of the Act and particularly regarding the conduct of the examination. 

Under the Act no right is given to an examinee to call upon the Board to 
do a particular thing in his favour. The Board has made regulations only two 
of which need be considered. Regulation 43 gives the candidate a right to apply 
to the secretary of the Board for verification whether the candidate’s answers 
in any particular subject have been examined or whether there has been any 
mistake in the totalling of marks in that subject and provides the manner in 
which and the condition subject to which the application has to be made. This 
regulation clearly and specifically provides against re-examination of the papers 
and the reason is obvious. It is the subjective judgment of the examiners that 
is determinative of the matter and opinions of others cannot be relevant. Under 
this regulation she has only a right of verification and it is admitted before me 
that that has been done. 

The next regulation is 41 but then on a plain reading of this regulation it 
would show that no right is created in favour of the candidate. Sub-rule (2) 
on which particular reliance is placed is in the following terms: 

“In any case where it is found that the result of Examination has been affected by 
error, malpractice, fraud, improper conduct or other matter of whatsoever nature, the 
Board on the recommendation of the Standing Committee shall have power to amend 


1 [1964] A.LR. S.C. 497. 
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such result in such manner as shall be in accord with the true position and to make such 
declaration as it may consider necessary in that behalf, provided that, except as provided 
in Regulation 41(3) below, no result shall be amended after the expiration of six months 
from the date of publication of the result.” 

It is clear that the Board has to be guided by the recommendation of the Stand- 
ing Committee and the power that is given to the Board to amend the result is 
an enabling power to be exercised for preventing injustice where it is found 
or held that there is an error, malpractice, fraud, improper conduct etc. The 
Board owes no duty to the examinee to do anything. 


In para. 7 of the plaint the plaintiff alleges that she was specially preparing 
for this scholarship, she had a special coach—an expert in training students for 
this particular Scholarship—and that she and her coach expected that she should 
secure about 96 or 97 marks. This is the only material on which the plaintiff 
must in the end rely in support of her allegation that all that was done by the 
examiners, moderators, by the chief moderator and by the Board was malicious, 
fraudulent, illegal and contrary to rules and regulations and established prin- 
ciples of assessing answer papers and therefore void. The plaintiff has not 
even alleged a semblance of error, a semblance of fraud, malpractice or improper 
conduct. Mr. Abhyankar contended that if confidential instructions to exa- 
miners and moderators were produced he might be able to say which instructions 
were disobeyed. I do not think the plaintiff is entitled to see the confidential in- 
structions meant for guidance of the examiners and the moderators. The plain- 
tiff has only such rights as are given to her by the Act and the regulations made 
under the Act. . 


Mr. Abhyankar cited some cases but they do not support him. In Uniwersity 
of Cal. v. Dipa Pal? the order made by the Vice-Chancellor of that University 
cancelling the examination of the respondent was quashed. The order was made 
in contravention of the regulations made under the Indian Universities Act 
which required that before such an order is made the student concerned ought 
to be heard. It was observed that if the student is accepted by the University 
each agrees to be bound by the rules and regulations of the University. If this 
is 80, since the regulation in the present case expressly provided against re-exami- 
nation of papers the plaintiff can have no right such as claimed. Similarly in 
Tapendra Nath Roy v. University of Calcutta? an order against the petitioner 
was quashed as being contrary to regulations framed under the Universities Act. 

I have been taken through the representations made by the plaintiff and I find 
that in them there is no suggestion of error, malpractice or fraud. The 
grounds suggested are the same as those suggested in the plaint. On such mate- 
rial the Board would not have even been justified in commencing an enquiry much 
less amend the results which might start another spate of similar applications by 
other candidates. 

In her plaint the plaintiff does not allege any specific duty which the Board 
owes to her and none such in my view exists either under the Act or the Regula- 
tions framed under the Act. There can, therefore, be no question of her being 
able to maintain the suit. Apart from this, her allegations in the plaint are so 
vague that the suit cannot go to trial. If the suit proceeds to a hearing the Court 
will have due regard to the observations of the Privy Council in The Bharat 
Dharma Syndicate v. Harish Chandra‘. 

I, therefore, set aside the order under review. The documents produced by the 
petitioner to he returned to it. The plaintiff to pay the costs of this revisional 
application. 

Mr. Mistree says that the documents, which were produced by the petitioner, 
will not be destroyed. 

Order set aside. 


2 (1952) 560.W.N. 730. 4 (1937) L.R. 64 I.A. 148, at p. 147, 8.c 
3 [1954] A.I-R. Cal. 141. . 39 Bom L.R. 963. 
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Before Mr. Justice Abhyankar. 


BATU LALU PATEL v. P. S. MALVANKAR.® 


Maharashtra Zilla Parishad Election Rules, 1962. Rules 14(2) & (6), 19(3)—Whether under 
r. 14(2) proposer prevented from subscribing to more than one nomination paper in 
respect of same candidate—Infringement of r. 14(2) whether brings about total rejec- 
tion of nomination of candidate—Same proposer subscribing to nomination of more 
than ome candidate for seat in electoral division whether prohibited from doing so. 


Under rule 14(2) of the Maharashtra Zilla Parishad Election Rules, 1962, a proposer 
ig not prevented from subscribing to more than one nomination paper in respect of 
the same candidate in an electoral division. The limit of exercise of this power is reach- 
ed as soon as four nomination papers, whether subscribed by the same proposer or 
different proposers, in respect of the same candidate are received or presented to 
the Returning Officer, 

Total rejection of the nomination of a candidate cannot be brought about by in- 
fringement of r. 14(2) of the Rules unless the nomination paper which was otherwise 
valid and was initially presented is not capable of being acted upon. 

What is prohibited according to r. 14(2) of the Rules is the same proposer subscrib- 
ing to nomination of more than one candidate for a seat in the electoral division. 


Tne facts appear in the judgment. 


B? R. Mamdlekar, for the petitioner. 

S. M. Hajarnavis, Assistant Government Pleader, for respondents Nos. 2, 3 
and 4. 

C. 8. Dharmadhikart, for respondent No. 7. 


ABHYANKAR J, This petition is by one of the candidates for election to the 
Zilla Parishad from a constituency called Dharni constituency, in which a seat 
was reserved for Scheduled Tribes or Adim Jati. The petitioner is a person 
belonging to the Korku caste and a member of a Scheduled Tribe or Adim Jati. 
An election programme was drawn up by the Collector, Amravati, for holding 
elections to the Zilla Parishad in this constituency. This constituency is known 
as the Dharni Electoral Division in the Dharni Block in Amravati district. Ac- 
cording to the election programme, the date for receiving nomination papers 
was May 4, 1962. Nomination papers were to be received by that date. The 
date of scrutiny was May 7, 1962, and the poll was to be taken, if necessary, on 
May 21, 1962. The petitioner was one of the candidates nominated, and so 
were respondents Nos. 5, 6 and 7. The nomination of the petitioner by pre- 
senting a nomination paper was done in the following way. At 1.50 p.m. one 
` Surjya Mahating proposed the name of the petitioner as a candidate for this 
constituency by presenting the nomination paper. That paper was No. 9 and 
the date and hour of presentation of the paper is endorsed on it. It was pre- 
sented on May 3,1962. The same proposer, Surjya Mahating, filed another nomi- 
nation paper on the same day but at 3.50 p. m. and the endorsement shows that 
it was numbered as 19. Another elector by name Ramlal Mangal presented a 
nomination paper proposing the petitioner as a candidate on May 3, 1962, at 
1.55 p.m. That paper bears serial No. 10. The same elector Ramlal presented 
another nomination paper proposing the petitioner on the same date but at 3.50 
p. m. ‘and this nomination paper bears serial No. 18 as endorsed by the Return- 
ing Officer. The petitioner has filed certified copies of the nomination papers 
filed by Surjya Mahating and Ramlal Mangal. On the date of the scrutiny the 
Returning Officer rejected the nomination of the petitioner on the ground that 
each of the proposer, namely, Ramlal and Surjya Mahating, had subscribed as 
proposer to more than one nomination paper. All the nomination papers pro- 


* Decided, July 11, 1962. Special Civil Application No. 220 of 1962. 
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posing the petitioner as a candidate were, therefore, rejected. Apparently, the 
rejection is referable to r. 14(2) of the rules framed by the State Government, 
called the Maharashtra Zilla Parishad Election Rules, 1962. 


Against rejection of his nomination the petitioner filed an appeal as provided 
in r. 20 of the Election Rules to the District Judge, Amravati. The appeal was 
heard on May 11, 1962, and rejected on the same day. The District Judge took 
the view that inasmuch as each proposer had subseribed to more than one nomi- 
nation paper, all the nomination papers were liable to be rejected under r. 19(2) 
ofthe rules. There are two statements in the order of the learned District Judge 
which are factually inaccurate as now admitted between the parties. In para. 
4 of the order the District Judge mentioned that all the nomination papers filed 
by the appellant (petitioner) were subseribed by one and the same person. 
This is obviously not correct. Two of them were subscribed by Ramlal and 
two others were subseribed by Surjya Mahating. Similarly, it is also stated 
in the same paragraph that there is nothing on record to show that all the 
nomination papers were not filed by the appellant at the same time. This state- 
ment is also not correct in view of the endorsements indicating the hour when 
each of the nomination papers was presented before the Returning Officer. It 
appears that the learned Judge did not have the original nomination papers 
before him and must have accepted the statements made before him as correct. 


The learned District Judge took the view that the provisions of r. 14(2) were 
mandatory, and even though sub-r. (3) of r. 19 permitted a certain amount of 
discretion in the Returning Officer in the matter of rejection of nomination paper 
on the ground of irregularity in the paper, it could not be held that the petitio- 
ner was duly nominated because the subscription to more than one nomination 
paper by the same proposer invalidates each of those papers. The learned Judge 
also considered that the petitioner was not entitled to relief under sub-r. (4) of 
r. 19 because it could not be said that this was not a defect of a substantial cha- 
racter, These findings of the learned District Judge are challenged before us 
in this petition. : 

Now, it is necessary to understand the scheme of the Election Rules in deciding 
the respective contentions. Under r. 13 of the Election Rules, a candidate is 
to be nominated by presenting a nomination paper completed in form No. II. 
That form requires the proposer to nominate candidate for election from the 
electoral division. Then certain information is to be given seriatim as stated 
in the form. It would appear that an elector alone can be a proposer and there 
is no question of there being any seconder to such a nomination. Rule 14 re- 
quires that each candidate shall either in person or by his proposer deliver to 
the Returning Officer during the’ time and at the place specified in the order 
the nomination paper completed as required by r. 13. The Returning Officer 
is required under r. 18 on receiving a nomination paper under sub-r. (1) of 
r. 14, to enter on the same its serial number and make an endorsement, called a ` 
certificate, stating the date on which and the hour at which the nomination paper 
has been delivered to him. Then follows sub-r. (2) of r. 14 which has raised 
a dispute between the parties. The sub-rule is as follows:— ° 

“Any person who is not subject to any disqualification as a voter under the Act and 
whose name is entered in the list of voters for the electoral division for which the can- 
didate is nominated, may subscribe as proposer. He shall not subscribe as proposer more 
than one nomination paper.” 

There is a preliminary power of rejecting the nomination paper soon after 
it is presented to the Returning Officer under sub-r. (4) of r. 14. The Return- 
ing Officer is required to satisfy himself that the names and numbers in the list 
of voters as candidate and proposer as entered in the nomination paper are the 
same as those in the list of voters referred to in r. 13. But apart from this 
power the nomination papers are required to be scrutinized by the procedure 
prescribed in r. 19. On the date fixed for scrutiny of nomination papers the 
candidates, their election agents, one proposer of each candidate and one other 
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person duly authorized in writing by each candidate, but not others, are entitled 
to attend at the.time and place appointed for scrutiny. They are to be given 
reasonable facilities for examining the nomination papers of all the candidates 
which have been delivered. Then follows sub-r. (2) in the following terms :— 

“The Returning Officer shall then examine the nomination papers and shall decide 
all objections which may be made to any nomination, and may, either on such objection 
or on hjs own motion, after such summary inquiry, if any, as he thinks necessary, reject 
any nomination on any of the following grounds, that is to say:— 

(a) that the candidate is disqualified for being chosen to fill the seat by or under 
the Act; 

(b) that the proposer is disqualified from subscribing a nomination paper; 

(c) that there has been a failure to apply any of the provisions of rule 14 or 17; 

(d) that the signature of the candidate or the proposer on the nomination paper is 
not genuine.” 

Sub-rule (3) of r. 19 is also relevant and important. It provides :— 

“Nothing contained in clause (c) or (d) of sub-rule (2) shall be deemed to autho- 
rise the rejection of the nomination of any candidate on the ground of any irregularity 
in respect of a nomination paper, if the candidate has been duly nominated by means of 
another nomination paper in respect of which no irregularity has been committed.” 
Then follows sub-r. (4) enjoining on the Returning Officer that no nomination 
shall be rejected on the ground of any defect which is not of any substantial 
character. 

It i is necessary to notice one other provision viz. sub-r. (6) of r. 14, to under- 

stand’the scheme of nominations and rejections. That sub-rule is as follows :— 


“Nothing in this rule shall prevent any candidate from being nominated by more 
than one nomination paper for election in the same electoral division: 

Provided that not more than four nomination papers shall be presented by or on 
behalf of any candidate or accepted by the Returning Officer for election in the same 
electoral division.” 

In support of this petition it is urged on behalf of the petitioner that the 
authorities below have fallen into an error in interpreting sub-r. (2) of r. 14. 
The authorities have interpreted this rule to mean that it prohibits a subscriber 
from proposing as a candidate the same candidate in the electoral division by 
more than one nomination paper. It is pointed out that sub-r. (6) in express 
terms permits more than one nomination paper, to the maximum of four, being 
presented in respect of the same candidate by or on behalf of the candidate 
in an eléctoral division. The proviso prohibits presentation by or on behalf 
of the candidate more than four nomination papers proposing his name as a 
candidate from the electoral division, and also prevents the Returning Officer 
from accepting more than four nomination papers proposing the name of the 
same person as a candidate in the electoral division. It is urged that interpre- 
tation of sub-r. (2) cannot be considered without reference to the provision in 
sub-r. (6) of the same rule. If four different electors are entitled to subscribe 
to nomination of the same candidate for the electoral division by four separate 
nomination papers, it is contended that the inhibition in sub-r. (2) cannot be so 
interpreted as to prohibit one elector from subscribing to four nomination 
papers in respect of the same candidate. According to the petitioner, what is 
prohibited under sub-r. (2) is a proposer subscribing to nomination of more 
than one candidate and not subscribing to nomination of the same candidate 
by more than one nomination paper. In our opinion, this contention is well 
founded. We do not see any principle on the basis of which it can be contend- 
ed that even though four nomination papers in respect of the same candidate 
may be filed by four different proposers, the same proposer is disentitled or 
prohibited from subscribing to more than one nomination paper in respect of 
the same candidate. A situation may well arise when a proposer having sub- 
seribed one nomination paper in respect of a candidate, and filed it, finds that he 
has committed some mistake. By way of abundant caution, therefore, he files 
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another nomination paper subscribed by him, but proposing the same candidate. 
We fail to see any logic in preventing him to do so when the same result could 
have been achieved by some other proposer in the electoral division subscribing 
to another nomination paper but proposing the same candidate in the electoral 
division. The fallacy perhaps lies in equating a nomination paper in respect of 
the same candidate with nomination paper in respect of different candidates. 
What is prohibited according to rule is the same proposer subscribing to nomi- 
nation of more than one candidate for a seat in the electoral division. It is true 
that a proposer or an elector cannot possibly subscribe as a proposer to nomina- 
tion of more than one candidate for a seat in an electoral division, but we fail 
to see how by an artificial interpretation of sub-r. (2) a proposer can be pre- 
vented from subscribing to more than one nomination paper in respect of the 
same candidate. We have not discovered any principle on which such a prohi- 
bition can be read in the interpretation of sub-r. (2) of r. 14. 

That this may not be the intention is also clear from sub-r. (3) of r. 19 which 
prescribes the circumstances in which a nomination paper is liable to be rejected 
on scrutiny. Sub-rnle (3) is in the nature of a saving clause to cl. (c) or el. (d) 
of sub-r. (2) of r. 19. Under sub-r. (3) it is provided that a nomination is not 
liable to be rejected in respect of a candidate on the ground of any irregularity 
in respect of the nomination paper if the candidate has been duly nominated 
by means of another nomination paper. The rule does not say that such an- 
other nomination paper may not be a nomination paper subscribed by the same 
proposer. We, therefore, hold that ‘on a proper interpretation of sub-r. (2) 
of r. 14, a proposer is not prevented from subscribing to more than one, nomi- 
nation paper in respect of the same candidate in an electoral divisiow. The 
limit of exercise of this power by a proposer is given in sub-r. (6). That limit 
is reached as soon as four nomination papers in respect of the same candidate 
are received or presented to the Returning Officer. Whether they are subscribed 
by the same proposer or different proposers is not a matter of any consequence 
so long as the totality of the number of such nomination papers does not exceed 
four in respect of a single candidate. 

There is another aspect of this matter also which is to be considered in all 
- such questions. The prohibition to subscribing more than one nomination paper 
in respect of a candidate, assuming that there is any room for accepting such 
interpretation of the opponents so far as sub-r. (2) of r. 14 is concerned, will 
only apply to invalidate subsequently presented nomination paper by the same 
proposer in respect of the same candidate. We fail to see how the first nomi- 
nation paper, which may otherwise be valid, can be rejected on the ground that 
more than one nomination paper have been subscribed by a proposer in respect 
of the same candidate. The subsequently presented nomination paper by a 
proposer subscribing to the nomination of the same candidate would have been 
considered invalid and may be rejected because there has already been a nomi- 
nation in respect of the candidate. Total rejection of the nomination of a can- 
didate cannot be brought about by infringement of sub-r. (2) unless the nomi- 
nation paper which was otherwise valid and was initially presented is not 
capable of being acted upon. We, therefore, find that on either consideration 
the Returning Officer could not have rejected the nomination of the petitioner 
because more than one nomination paper was subscribed by the proposer in 
respect of the petitioner or because the subsequently presented nomination 
papers by the same proposer in respect of the petitioner were liable to be reject- 
ed under sub-r. (2). 

A preliminary objection was taken that there is remedy of an election peti- 
tion and that the prohibition contained in sub-r. (8) of r. 20 of the Election 
Rules does not come in the way of the petitioner. In our opinion, there is no 
substance in this objection. Here, the nomination papers have been rejected 
by the Returning Officer, but the order does not show whether the rejection was 
as a result of objection raised by any candidate or his representative or suo motu 
by the Returning Officer. The remedy of an election petition under s. 27 of the 
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Act is a limited remedy. The election tribunal under s. 27 has to hold an en- 
quiry under sub-s. (2) of s. 27. But these powers have been circumscribed by the 
rules as to nomination, the method of objecting to that nomination, the decision 
on that objection and an appeal against this decision and a finality attached to 
the decision of the appellate authority. In this petition we are not called upon 
to decide the validity of sub-r. (8) of r. 20. That being the position, we fail to 
see how it can still be contended that the petitioner could have challenged the 
decision of the Returning Officer or the District Judge in an election peti- 
tion, when in terms such a decision of the District Judge on appeal is made con- 
clusive in the matter of nomination. The appeal was preferred by the candi- 
date. The candidate is one of the persons who can either raise an objection to 
the acceptance of nomination or prefer an appeal against an adverse order of 
the Returning Officer to the District Judge. That being the position, we do not 
see that there is any scope for canvassing that prohibition of sub-r. (8) of r. 20 
will not come in the way of the petitioner if he were to challenge the decision 
regarding his nomination in an election petition. 

The learned counsel for opponents Nos, 5 to 7 has attempted to support the 
decision of the authorities below on the ground that the prohibition is in ex- 
press terms and that prohibition is that the proposer shall not subseribe more 
than one nomination paper. We must, it is urged, give effect to this provision as 
it stands, and it is not permissible for the petitioner to canvass that the prohi- 
bition is capable of different interpretation. In our opinion, such a contention 
ignores the provision of sub-r. (6) of r. 14 which must be taken into considera- 
tion gnd borne in mind while interpreting the prohibition contained in sub-r. 
(2) of r. 14 supposed to be laying down an absolute prohibition in a proposer 
to subscribe more than one nomination paper in a literal sense. What is intend- 
ed to be prohibited is nomination of more than one candidate by the same pro- 
pdser by subscribing to more than one nomination paper in respect of more than 
one candidate in an electoral division. An examination of the rules would show 
that there is no other provision prohibiting a proposer from subscribing to more 
than one nomination in respect of more than one candidate. It is not disputed 
that it is a general principle of election franchise that as far as possible a voter 
or a proposer or an elector is entitled to propose only one candidate for one 
seat, and there is considerable sense in this. If there is only one seat in an elec- 
toral division, then a proposer cannot possibly say that he is nominating or 
proposing more than one candidate for the same seat. The elector has to make 
his choice in respect of a particular candidate just as a voter has to do. Other- 
wise, the proposal would be meaningless. In our opinion, this result is brought 
about by the provision of the last sentence of sub-r. (2) of r. 14 though the lan- 
guage used has led to a different interpretation on account of the looseness in 
which the prohibition is cast. It is for this purpose that we are called upon 
to interpret and find out the real intention of the rule. In our opinion, that 
intention is to prohibit the same proposer from nominating more than one can- 
didate for one seat in the electoral division. We, therefore, hold that the view 
taken by the Courts below that the nomination of the petitioner was liable to 
be rejected because more than one nomination paper were filed by two proposers 
in respect of the petitioner is not correct. 

After the scrutiny and rejection of the nomination of the petitioner, res- 
pondents Nos. 5 and 6 are alleged to have withdrawn their candidature. The 
result of our decision is that the parties are relegated to the position in which they 
would be at the time of scrutiny of the nomination papers. We have held that 
the nomination of the petitioner was not liable to be rejected because two per- 
sons had filed two nomination papers proposing the petitioner as their candidate. 
The result, therefore, is that the case will go back to the Returning Officer for a 
serutiny of the nomination papers and for his proceeding with the election 
process from that stage onwards. This necessarily results in respondent No. 7, 
who ig declared as elected unopposed, being considered as still only a candidate 
in the election. We, therefore, set aside the order of the Returning Officer, de- 
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claring respondent No. 7 as having been elected unopposed to the seat in the 
Dharni constituency reserved for Scheduled Tribes. 


The result is that the petition is allowed, but in the circumstances there will 
be no order as to costs. 
Petition allowed. 


[NAGPUR BENCH} 


Before Mr. Justice Abhyankar and Mr. Justice Palekar. 


MANOHAR RAMCHANDRA MANEKAR v. G. S. SOLANKE.* 

Bombay Village Panchayat Election Rules, 1959. Rules 8(2), 11(2), 12(4)—Bombay Village 
Panchayats Act, 1958 (Bom. II of 1959), Sec. 15(2)—Returning Officer failing to en- 
dorse time and date when nomination paper received—Subsequent endorsement made 
by Returning Officer that nomination paper received late whether acceptabte— 
Whether Returning Officer can reject nomination paper on date fixed for receiving 
nomination papers—Other contesting candidates whether have right to be heard by 
appellate authority—Decision regarding acceptance or rejection of nomination paper 
whether within ambit of election tribunal. 


Rule 8(2) of the Bombay Village Panchayat Election Rules, 1959, which requires 
the Returning Officer to make an endorsement of the exact time and date on the nomi- 
nation paper must be strictly complied with in all cases, and if the Returning Officer 
fails to do so, then it cannot be canvassed that the nomination paper was delivered 
late merely on the strength of a subsequent endorsement made by the Returning 
Officer. 

The Returning Officer is not empowered to reject a nomination paper, whatever may 
be the defects in the paper, on the day fixed for receipt of nomination papers, Itis only | 
on the date fixed for scrutiny of nomination papers that the Returning Officer has 
to consider the objections, if any, regarding the nomination paper and either on 
objection or on his own motion and after a summary inquiry the Returning Officer 
can reject the nomination on the grounds stated in r. 11(2) of the Rules. 

Under the Bombay Village Panchayat Election Rules, 1959, the right to be heard 
by the appellate authority is not given to other contesting candidates who may be 
affected by the decision of the appellate authority one way or the other. 

A. decision regarding acceptance or rejection of a nomination paper is within the 
ambit of enquiry under s. 15 of the Bombay Village Panchayats Act, 1958. 


Tue facts appear in the judgment. 
P. G. Palshikar, for the petitioner. 


ABHYANKAR J. This joint petition by six petitioners challenges six different 
orders passed by the appellate authority under r. 12 of the Bombay Village 
Panchayat Election Rules whereby that authority has set aside the rejection of 
the nomination papers of respondents Nos. 3 to 8 and accepted them as validly 
nominated candidates from different wards for election to the Wadner-Gangai 
Gram Panchayat. The Collector, Amravati, fixed an election programme for 
election to various wards for constitution of Village Panchayat of Wadner- 
Gangai. According to that programme, June 3, 1962, was a date fixed for 
receipt of nomination papers. The nomination papers were to be received by 
the Returning Officer (respondent No. 2) between 11 am. and 4 p.m. on that 
date, at village Yeoda. The distance between Wadner-Gangai and village Yeoda 
is about 5 to 9 miles. It is connected by a road which is stated to be motorable, 
being part of Akot-Daryapur road. Scrutiny of nomination papers was to be 
held on June 4, and the date for withdrawal of nomination was June 11, 1962. 


* Decided, July 16, 1962. Special Civil Application No. 191 of 1962. 
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According to the petitioners, there were five candidates on whose behalf nomina- 
tion papers were given from ward No. 2. Only three candidates were to be 
elected to the three seats from this ward. Nomination papers of Sukhdeo and 
Tukaram (respondent No. 3'and respondent No. 6) were rejected by the Re- 
turning Officer, because they were filed late ie. after 4 pm. Two candidates 
were to be elected from ward No. 3. Five nomination papers were filed in 
respect of these two seats. Out of these, nomination paper of one Shanker 
Tukaram (respondent No. 7) was rejected because it was filed late. Nomina- 
tion paper of Assadullakhan was rejected on merits and the fifth candidate 
Bhaurao withdrew his nomination, thus leaving only two candidates, Gunwant 
and Rashidkhan as the only candidates for the two seats. Ward No. 5 had also 
to elect two representatives for which four nomination papers were filed. No- 
mination paper of Bajirao Nathuji (respondent No. 5) was rejected as having 
been filed late; that of Baliram Jyotiba was rejected on merits, but he filed 
an appeal challenging that rejection and in appeal his nomination paper was 
accepted. Thus, there were three candidates remaining for contest in ward 
No. 5 for the two seats. In ward No. 6 two representatives were to be elected. 
Four persons had filed nomination papers, of whom the nomination papers of 
Haribhau and Gulabrao, i.e. respondents Nos. 8 and 4, were rejected as filed 
late by the Returning Officer. 

Those candidates whose nomination papers were rejected by the Returning 
Officer as being filed late, ie. beyond 4 p.m., preferred appeals separately before 
the appellate authority, i.e. the Mamlatdar. The Mamlatdar reversed the order 
of rejection of the nomination paper of each of these persons and accepted their 
nomittation papers. The Mamlatdar did not issue any notice to any of the peti- 
tioners before hearing the appeal or deciding the same. 

It is this order of the Mamlatdar in respect of each of the respondents accept- 
ing the nomination papers that is challenged in this petition by the petitioners. 
Originally it was stated in the petition that there was only one appeal filed by 
Sukhdeo (respondent No. 3) and that there was no other appeal filed by other 
respondents Nos. 4 and 8 and in spite of this respondent No. 1 the appellate 
authority had set aside the rejection of the nomination papers of other respon- 
dents as well. We had sent for the papers in connection with these nominations 
and the record of the appellate authority. It is now clear that separate appeals 
were filed on behalf of each of respondents Nos. 4 to 8 and that a common order 
was passed by respondent No. 1 in the appeal filed by respondent No. 3. 

Respondent No. 1, the appellate authority, had to consider the question in 
each appeal whether the rejection of the nomination paper of the respondents 
was valid on the ground that the nomination papers were filed late. The appel- 
late authority has observed in its order that the Returning Officer has failed to 
note the exact time of presentation of the nomination papers. The nomination 
papers were perused by the authority. He has also observed that it is absolute- 
ly necessary that exact time of presentation should be noted as provided for in 
the form, and in the absence of any such noting of the exact time the benefit 
therefrom must go to the appellants. The appellate authority also noticed the 
contention of the opponents that they were detained due to heavy rains and that 
they could not start early. The appellate authority, therefore, came to the 
conclusion that the rejection of the nomination papers by the Returning Officer 
on the ground that they were filed late was not justified. 

Unfortunately, none of the respondents are present before us and none have 
filed any return. The original nomination papers which were filed by the res- 
pondents are, however, before us and we are constrained to notice that the Re- 
turning Officer does not seem to be aware of his duties in the matter of receipt 
of nomination papers and what he is required to do after receipt of those papers. 
In respect of nomination papers of Sukhdeo, Gulabrao and Bajirao, it is found 
that that portion of the nomination on which the time and date of receipt of 
the nomination paper is to be endorsed by the Returning Officer is completely 
torn. It is not possible to know, therefore, from the scrutiny of these papers 
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of the three respondents whether or not the Returning Officer did make any 
endorsement at all regarding the date and time of the receipt of nomination 
papers. So far as the nomination papers of Shrimati Hirabai, Tukaram and 
Shankar are concerned, it is obvious that the Returning Officer has noted only 
the date of receipt of the nomination paper by him but has omitted to record 
the time when the nomination papers were received by him. Similarly, we find 
that in none of these nomination papers the Returning Officer has cared to re- ` 
cord the serial number or the order in which the nomination papers were received 
from these respondents. It is also found that on each of these nomination 
papers there is an endorsement to the effect that the application was received 
late and hence rejected. This endorsement purports to be made on the very 
date on which the nomination papers were received i.e. on June 3, 1962. The 
Returning Officer has put this date in his own hand in the nomination paper 
of Hirabai whereas in other nomination papers the date is below the endorse- 
ment of rejection as a facsimile of that date. 

It is an admitted position that the Returning Officer did not accept the de- 
posit which must have been offered by each of these candidates at the time of 
delivery of their nomination papers. So far as the record shows, we do not 
find any separate order having been passed by the Returning Officer on the next 
date i.e. on June 4, 1962, when the nomination papers were scrutinized. How- 
ever, along with the memorandum of appeal filed by each of the respondents 
they have attached a communication received by each of them from the Return- 
ing Officer intimating that the nomination paper of each of the appellants has 
been rejected as it was received late. This appears to be a communication of 
the order and not the order itself. . 

The learned counsel for the petitioners has raised two points in support of 
this petition. One, that the petitioners had acquired a valuable right of being 
declared elected because they were the only candidates remaining in the field 
in respect of the wards Nos. 2, 3 and 6, at any rate after the rejection of nomina- 
tion papers of other contesting candidates. They had, therefore, the right to 
be heard by the appellate authority before the nomination papers of their oppon- 
ents were accepted by the appellate authority in appeal. Secondly, it is also 
urged that the endorsement of the Returning Officer that the nomination papers 
of respondents Nos. 3 to 8 were received late should have been accepted as a 
fact established because respondents Nos. 3 to 8 did not apparently produce 
any evidence before the appellate authority to controvert the correctness of this 
endorsement, nor did they allege that they filed the nomination papers within 
time prescribed by the programme. 

We shall first deal with the second contention as to whether the appellate 
authority acted within its jurisdiction in accepting the nomination paper of 
each of the respondents in the circumstances of this case. In our opinion, the 
Returning Officer in this case has completely failed to do his duty as required 
by the election rules. Under the election rules, r. 8 prescribes that on the date 
appointed for the nomination of candidates, each candidate has to ‘make an appli- 
cation in writing in Form A signed by him and present it either in person or 
through a representative authorised in writing in this behalf by such candidate 
to the Returning Officer. Sub-rule (2) is in the following terms :— 

“Qn receiving a nomination paper under sub-rule (1), the Returning Officer shall 
write on the nomination paper its serial number, and shall sign thereon a certificate 
: stating the date on which and exact time at which the application was delivered to him.” 
In our opinion, a scrupulous adherence to this procedure is insisted upon by the 
rules and any dereliction of duty on the part of the Returning Officer in carry- 
ing out the provisions of these rules is not permitted. In the instant ease what 
is to be found on close examination of the nomination paper is that the Return- 
ing Officer, i.e. respondent No. 2, has completely failed to do his duty in any 
of the three matters required to be done under sub-r. (2) of r. 8. He has 
omitted to note on the nomination paper the serial number; in three cases at 
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Jeast he has omitted to note on the nomination paper the date on which the nomi- 
nation paper was delivered to him; and he has omitted to note in all the papers 
the exact time or any time at all at which the nomination paper was delivered 
to him. The failure on the part of respondent No. 2 to make the necessary en- 
dorsements required by sub-r. (2) of r. 8 has created several difficulties in 
this case which should never ordinarily arise if the Returning Officer were to 
comply with the provisions of sub-r. (2). Instead of noting the exact time 
when the nomination papers were delivered to him, the Returning Officer seems 
to have made a subsequent endorsement on the application that the application 
was received late, and hence rejected. These endorsements are made on each 
of these nomination papers apparently on the same date i.e. on June 3, 1962. 
Now, as far as we can see, there is no power in the Returning Officer to reject 
the nomination paper whatever may be the defects in the paper on the same 
date. It is only on the date fixed for scrutiny of nomination papers according 
to the election programme that the Returning Officer is required to determine 
whether the nomination papers have been delivered in time and contained the 
necessary compliance with the rules in this behalf. Tt is at this time that he has 
to consider the objections, if any are raised, regarding the nomination paper 
and either on objection or on his own motion and after a summary enquiry the 
Returning Officer can reject a nomination on the grounds stated in sub-r. (2) 
of r. 11. One of the grounds on which the nomination paper is liable to be 
rejected is a failure of the candidate to comply with any of the provisions con- 
tained in the rules or the Act. Therefore, in a given case if it is found that the 
nomination paper is actually delivered beyond the time prescribed by the rules, 
the Returning Officer is well within his rights to reject the nomination paper 
on this ground. In our opinion, however, rejection of the nomination paper 
on the ground that it was filed late is intimately connected with the require- 
ment of the rule that the Returning Officer shall endorse on the nomination 
paper the exact time at which and the date on which the nomination paper was 
delivered to him. If there is failure on the part of the Returning Officer to 
comply with this requirement of the law, we do not think that the Returning 
Officer has any jurisdiction subsequently at any rate on his own behalf to reject 
the nomination paper on the ground that it was delivered late. Whether a 
nomination paper is or is not delivered late is a matter which can always be 
checked by reference to the endorsement of the exact time at which the nomina- 
tion paper was delivered made by the Returning Officer. It is possible that an 
objection on this ground may well be raised at the time of scrutiny by a con- - 
testing or opposing candidate. That then will be a matter for summary en- 
quiry and the Returning Officer may have to make enquiry into such an objec- 
tion. But in the absence of such an objection the only material on which the 
Returning Officer will be justified in rejecting the nomination paper will be 
the endorsement on the nomination paper of the exact time when the nomination 
paper was delivered to the Returning Officer. If the nomination paper does 
not bear an endorsement in this behalf, even the Returning Officer will be acting 
in excess of his jurisdiction in rejecting the nomination as filed late or beyond 
time because he has deprived himself of the means to ascertain whether in 
fact the nomination paper was or was not filed within time as required by the 
rules. In our opinion, therefore, the Returning Officer is not entitled to make 
any other endorsement on the nomination paper such as the nomination paper 
was filed late, except in the manner in which the time of delivery of nomination 
paper is to be indicated by endorsement given in the rule and that rule pre: 
scribes the endorsement of the exact time of delivery of nomination paper to 
the Returning Officer. In our opinion, therefore, the view taken by the appel- 
late authority that doubt arose in such cases whether the nomination paper was 
not delivered in time cannot be assailed. It is contended before us that even 
though the exact time of the delivery of nomination paper was not noted by 
the Returning Officer, his endorsement of even date that the nomination paper 
was received late should have been acted upon or accepted by the appellate 
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authority. We find it difficult to agree with this contention. The use of the 
word ‘‘late’? may have a different meaning in different contexts. It is not 
diffienlt to conceive of-cases where the Returning Officer may have an incorrect 
idea as to the time limit up to which nomination papers are required to be de- 
livered, and if he acts under some such impression that the nomination paper 
was delivered beyond time, the consequences of such negligence would be suffered 
by the candidate whose paper stands the risk of being rejected on the ground 
that it was delivered late. We must, therefore, hold that strict compliance 
with the rule requiring the Returning Officer to make an endorsement of the 
exact time and date on the nomination paper must be complied with in all cases, 
and if the Returning Officer fails to do his duty, then it is not possible to 
canvass that the nomination paper was delivered late merely on the strength 
of the subsequent endorsement made by the Returning Officer. 

There is a further safeguard given in the rule itself. It requires the Re- 
turning Officer to put a serial number on each of the nomination papers indicat- 
ing the order in which the nomination papers were received by the Returning 
Officer. This is another check ensured by the rule in requiring the Returning 
Officer to indicate as to when the nomination paper was delivered to him. In 
the instant case the Returning Officer is probably not aware of his duty to 
make such an endorsement of serial number at all. We do not find any serial 
number endorsed on any of the nomination papers. In the absence of this 
material on record, we do not see how it could be still contended that the Re- 
turning Officer was entitled to reject the nomination papers. 

When the matter went before the appellate authority, that authority geems 
to have accepted the contention of the respondents that they had reached the 
place in time and that they were detained due to heavy rains and could not 
start early. That is purely a question of fact which the appellate authority 
was entitled to determine according to the material before it. We, therefore, 
do not think that it is possible in this petition to have that matter adjudicated 
in face of the decision of the appellate authority and in view of the omission 
of the Returning Officer to do his duty under sub-r. (2) of r. 8. 

This takes us to the first question raised, whether any of the petitioners have 
at all right to be heard by the appellate authority. In our opinion, there is no 
such right. It will be seen that the acceptance of nomination paper in spite of 
objection by a candidate is not liable to be challenged before an appellate autho- 
rity. The time within which the appeal has to be filed is three days from the 
order of rejection. The appellate authority, constituted by the rules is the 
Mamlatdar who must necessarily dispose of the appeals, stationed at one place, 
distant from the place where the contesting candidates may be resident. It does 
not, therefore, appear likely that the rules intended that the right of hearing 
should be given to other contesting candidates who undoubtedly may be affected 
by the decision of the appellate authority one way or the other. We do not think it 
could be seriously contended that a wrong rejection of a nomination paper by a 
Returning Officer creates any right in the remaining candidates as such. After 
all, in a democratic process the accepted means of choice of representatives is by 
election. It is only in exceptional circumstances that a person may become en- 
titled to be declared elected unopposed either because the remaining candidates 
have withdrawn or because the names of some of the candidates are liable to be 
rejected according to law. Therefore, it is not correct to say that the petitioners 
have acquired any legal right to be declared elected. Such a right accrues to 
them under r. 15 of the rules subject to the compliance of rr. 11, 12 and 13. 
Rule 12 itself postulates that the decision of the appellate authority in a given 
case setting aside rejection of a nomination paper of a particular candidate shall, 
be final. In our opinion, therefore, there is no legal right in any of the petitioners 
which is put in jeopardy by the appellate authority hearing the appeal filed by 
the candidate whose nomination paper is rejected without notice to the other 
candidate who may or may uot object to his nomination paper. In fact, the 
scheme of the rules appears to be that whenever a nomination paper is accepted 
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either by the Returning Officer or by the appellate authority in the summary 
procedure prescribed for decision of these matters, the opposite party has no 
right of challenge. It is not, therefore, possible to uphold any right in the peti- 
tioners to be heard in support of an order of the Returning Officer rejecting a 
particular nomination paper. 

There is another aspect of this matter also. The matter was put in this way. 
According to the petitioners the order of the appellate authority is made final. 
Therefore, the persons in the position of petitioners will have no opportunity to 
challenge an improper admission of a nomination paper by election petition. In 
our opinion, the view that a decision regarding acceptance or rejection of a nomi- 
nation paper is not within the ambit of enquiry under s. 15 of the Bombay 
Village Panchayats Act is not correct. Sub-section (2) of s. 15 of the Act is in 
the following terms :— 

“An enquiry shall thereupon be held by the Judge and he may after such enquiry as 

he deems necessary pass an order, confirming or amending the declared result, or setting 
the election aside. For the purposes of the said enquiry the said Judge may exercise 
all the powers of a civil court, and his decision shall be conclusive.” 
We do not find any limits on the power of the Judge making an enquiry into an 
election petition under s. 15(2) which in any way hampers him from adjudicat- 
ing as to the proper or improper acceptance of the nomination paper of a candi- 
date. To take an illustration on the point: if any of the petitioners were to 
challenge before the Judge in an election petition in this very case that the 
nomination papers of any of the respondents were improperly accepted by the 
appellate authority, and if such a challenge is adjudicated, we do not see that 
there is any impediment in the exercise of powers by the Judge under s. 15 pre- 
venting him from embarking on such an enquiry. In fact, the very opening 
words of sub-s. (J) of s. 15 are: ‘‘If the validity of any election of a member of a 
Panchayat is brought in question by any person qualified to vote at the election 
to which such question refers...’’. If general right is given to the electorate 
at large to question the validity of an election, it is difficult to see how one of the 
contesting candidates is deprived of a similar right simply because in a summary 
enquiry the conclusion of acceptance or rejection of a nomination paper either by 
the Returning Officer or by the appellate authority is declared to be final under 
the rules. It is well-settled that the right given by the section cannot be cut 
down or abridged by the rule. The finality which is given in the rule only means 
this that there is no further challenge at that stage to the decision of the Return- 
ing Officer or the Mamlatdar as an appellate authority so far as the rejection or 
acceptance of the nomination paper is concerned. But it cannot mean that the 
jurisdiction of the election tribunal created under s. 15 is in any way abridged 
in this matter. We, therefore, do not think that either on the interpretation of 
r. 12, sub-r. (4) or of any provision of s. 15 of the Act which permits an election 
petition, the petitioners are without a remedy, in case, they are not to be heard 
by the appellate authority against an appeal rejecting the nomination of a parti- 
cular candidate. 

Thus, the two points on which the petition was urged do not survive. The 
petition fails and is liable to be dismissed. It was represented before us that the 
elections were stayed as a result of stay order from this Court. The dismissal of 
the petition vacates the stay order automatically, and the election will now be 
held to these wards. What is apprehended is that in case the election is not held 
well within the time fixed under the Zilla Parishads Act, the elected members 
may be deprived of their right to vote at the Panchayat Samiti elections, unless 
their names are brought on the electoral roll of those elections. At this stage we 
are not called upon to pronounce on any such matters. If any such elections are 
held within time and they are notified, and persons so elected acquire the right 
to vote, we do not think they would be prevented to do so if they approach the 
necessary authorities, to enable them to exercise their right to vote. 

The petition fails but in the circumstances there will be no order as to costs. 

Petition dismissed. 
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Before Mr. Justice Abhyankar and Mr. Justice Wagle. 


EKNATH SHANKAR LONKAR v. GORAKH KRISHNA PATIL.* 

Bombay Village Panchayats Election Rules, 1959, Rules 16, 17—Bombay Village Pancha- 
yats Act (Bom. III of 1959), Sec. 15—Whether under rr. 16 and 17 same symbol can 
be given to more than one candidate—Allotment of identical symbols whether vitiates 
election—Whether thing required to be done within particular time can be done on 
last date ending period. 


Rules 16 and 17 of the Bombay Village Panchayats Election Rules, 1959, do not 
require that the same symbol may not be given to more than one candidate, though 
in practice it may be a desirable thing. Therefore, there is nothing inherently wrong 
in allotment of identical symbols to different candidates provided they agree and 
the elections are fought on party or group basis. 

At the most, allotment of identical symbols would amount to an irregularity of 
procedure committed by the Election Officer and unless such irregularity is shown 
to have materially affected the result of the election, the election cannot be lightly 
interfered with. 

When a thing is required to be done within a particular time, it can be done either 
up to or on the last date ending the period. 


Tum facts appear in the judgment. 


C. S. Dharmadhikari, for the petitioners. $ 
G. J. Ghate, for respondents Nos. 4, 5 and 7. 


ABHYANKAR J. This is a petition under art. 227 of the Constitution, by which 
the petitioners, who were originally returned as elected members in a Gram Pan- 
chayat election, have challenged the order of the Election Tribunal under the 
Bombay Village Panchayats Act declaring their election to be invalid. 

Petitioners Nos. 1 and 2 were candidates for election to two general seats in 
ward No. 1 in elections held for constitution of a Panchayat for village Shegaon 
Buzruk. Respondents Nos. 2 to 6 were also candidates for the same seats. In 
all three seats were to be filled, two general seats and one reserved. Respondents 
Nos. 1 and 7 contested the election to the reserved seat as also petitioner No. 3 
Doma. All the three petitioners were declared elected to the respective seats for 
which they contested at a poll held on January 10, 1961. The results were de- 
elared on January 11, 1961. Thereafter respondents Nos. 1 to 3 filed election 
petition No. 10 of 1961 and respondent No. 5 -filed election petition No. 12 of 
1961 before the Tribunal constituted under s. 15 of the Bombay Village Pancha- 
yats Act, challenging the election of the present petitioners on various grounds. 
These petitions were filed on January 27, 1961. Though the petitioners’ election 
was challenged on various grounds, the only ground on which the respondents 
succeeded before the Election Tribunal was that the election was vitiated because 
of the Election Officer allotting identical symbols to several candidates and not 
allotting separate and distinguishing symbol to each of the contesting can- 
didates. The petitions were resisted in the lower Court by the present peti- 
tioners on several grounds, amongst which was raised a ground of limitation. 
The Tribunal held that the petitions could not be said: to have been filed beyond 
limitation. 7 

As the election was declared invalid, the present petitioners have challenged 
that order in this application. They also challenged the order of the Election 
Tribunal on the ground that the original election petitions were themselves barred 
by time. Under s. 15(J) of the Bombay Village Panchayats Act the validity of 
election of a member of a Panchayat can be brought into question by any person 
duly qualified to vote at election by making an application to the Civil Judge, 


*Decided, January 30, 1964. Special Civil Application No. 280 of 1962. 
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Senior Division, at any time, ‘‘within 15 days after the date of declaration of the 
result of the election’’. In this case the result of the election was declared on 
January 11, 1961, and the petitions challenging the validity of the elections were 
filed on January 27, 1961. It is, therefore, contended that the applications were 
filed one day beyond limitation and should not have been entertained. It is an 
admitted position that January 26, 1961, was a public holiday on which Courts 
and offices were closed, and no application could have been filed on that date. 
According to the petitioners, however, the limitation of time fixed by the phrase 
“at any time within 15 days after the date of the declaration of result’? means 
not on the 15th day but one day short of 15th day. It is not possible for us to 
accept this contention. When a thing is required to be done within a particular 
time, it can certainly be done either up to or on the last date ending the period. 
Applying this principle, an application required to be filed within 15 days of the 
declaration of result could be filed within 15 days of January 11,1961. In other 
words, the applications could have been filed on or before January 26,1961. As 
January 26 was a holiday the petitioners were entitled to file it on the next 
opening day i.e. on January 27, 1961. In view of this position, this objection 
does not survive and must be rejected. 

But the crucial question that falls for consideration in this case is whether the 
view taken by the Tribunal as regards the provisions of rr. 16 and 17 of the 
Election Rules under the Bombay Village Panchayats Act have been followed 
by allotment of identical symbols to more than one candidate, and further, whe- 
ther even if there is an infraction of these rules it could be said that the whole 
election was liable to be set aside only on that account. 

Provision has been made in the Bombay Village Panchayats Election Rules 
for allotment of symbols in rr. 16 and 17, to be found at p. 18 of the revised 
volume of the Compilation of Rules under the Bombay Village Panchayats Act, 
which are as follows :— 


“16. Assignment of symbols—(1) In the case of every contested election, the Return- 
ing Officer shall assign to each candidate any one of the following symbols, namely:— 


(1) Flower (11) Fish 

(2) Bullock (12) Bicycle 
(3) Sword (13) Man 

(4) Two leaves (14) Moon 

(5) Seale (15) Sun 

(6) Hand (16) Tiger 

(7) Lion (17) Umbrella 
(8) Horse (18) Motor Car 
(9) Snake (19) Dog 

(10) Bird (28) Ship. 


(2) If the list of symbols in sub-rule (1) is exhausted, the Returning Officer may 
in his discretion allot to the candidate or candidates concerned any symbol other than 
those specified in the list. 

17. Form of voting paper.—The voting paper shall be printed in Form “B” appended 
to these rules and shall contain the names of all the candidates in alphabetical order. to- 
gether with the distinguishing symbol assigned to each candidate by the Returning Officer 
under rule 16: 

Provided that the names of candidates declared by the Returning Officer to be elected 

under rule 15 shall not be entered in the voting paper.” 
It will be seen that under r. 16(1) it is the duty of the Returning Officer to as- 
sign to each candidate any one of the enumerated symbols. As many as 20 
symbols are indicated in that sub-rule, but further power is given to the Return- 
ing Officer to allot any other symbols if all these symbols are exhausted. Then 
follows r. 17 which prescribes the form for the voting paper given by way of 
appendage, and that rule requires that the voting paper shall contain the names 
of all the candidates in alphabetical order together with distinguishing symbol 
assigned to each candidate by the Returning Officer under r. 16. 
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A bare serutiny of the rules will show that the rules do not require that the 
same symbol may not be given to more than one candidate, though in 
practice it may be a desirable thing. It is also unlikely that candi- 
dates contesting elections independently may agree to have a symbol al- 
ready allotted or selected by another candidate. So far as distribution of 
symbols in the instant election is concerned it is an admitted position that all 
the candidates, namely, the petitioners as well as the respondents, agreed to 
assignment of identical symbols to candidates of their own party. In other 
words, it appears that the elections were fought .on party basis, or at least on 
group basis, and candidates though contesting for more: than one seat in the 
ward agreed to have the same symbols assigned to them provided they were 
different from symbols assigned to candidates of the opposing group. The learn- 
ed Judge has considered the effect of assignment of similar symbols in para- 
graph 10 of his order. According to him, perusal of rr. 16 and 17 made it clear 
that each candidate was to be allotted a distinguishing symbol and symbols are 
allotted for distinguishing between different candidates. Thereafter the learned 
Judge observes as follows :— 


“Most of the voters being illiterate they are bound to vote by looking to symbols 
allotted to the candidates. If distinguishing symbols are not allotted the voters will not 
be able to distinguish. as to which of the particular symbol is allotted to which of the 
particular candidate.....For this purpose distinguishing symbols are to be allotted to 
each of the candidates. In my view the Returning Officer has committed an illegality in 
allotting one symbol to more than one candidate. As stated by me above, the voters are 
bound to be confused and the election is bound to be materially affected.” . 

Now, the petitioners challenge this finding of the learned Civil Judge, prin- 
cipally on the ground that there is no evidence whatever either that the majority 
of voters in this ward were illiterate or that any of them was in fact confused. 
The petitioners also challenge the interpretation put by the learned Judge on 
the requirement regarding assignment of symbols under rr. 16 and 17 which 
deal with them. The learned counsel for the petitioner has contended that 
neither of these rules in terms require that a separate symbol shall be allotted 
to each candidate. So far as the mention in r. 17 of distinguishing symbols is 
concerned, it is contended ‘that r. 17 requires the printing or denoting of the 
distinguishing symbol assigned to each candidate against his name, and not that 
each symbol will be distinguishable from other symbols given to other candi- 
dates. In this context, according to the petitioners, the words ‘‘distinguishing 
symbol’’ means a symbol which distinguishes the particular candidate. 


After hearing both parties, it is not possible to accept the view taken by the 
learned Civil Judge as to the requirements of rr. 16 and 17 that a separate sym- 
bol must be given in all cases to each contesting candidate. We have put it to 
the learned counsel appearing for the respondents in support of the order, whe- 
ther it is not possible in a multi-member constituency for candidates set up by 
the same party or group to ask for and to be allotted same symbols. In fact, 
wherever elections are held in a multi-member constituency and are contest- 
ed by persons belonging to identical groups or parties, it is usual to find allot- 
ment of identical symbols to candidates of a particular party, whatever be the 
number of seats for which the party may have put up candidates in the consti- 
tuency. Thus, there is nothing inherently wrong in allotment of identical sym- 
bols to different candidates provided they agree and the elections are fought on 
party or group basis. In a sense, it may facilitate the work of electioneering 
of the candidates if the same symbol is obtained for the candidate of a parti- 
cular party or group. 

Even assuming, however, that r. 17 requires that distinguishing symbols in 
the sense two separate symbols ought to have been assigned to each contest- 
ing candidate at this election for three seats, we fail to see what confusion could 
possibly arise so far as the voting by and subscribing to the ballot paper in the 
case of reserved seat is concerned. There are only three candidates for this seat 
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and a separate ballot paper was admittedly issued for voting for each seat. In 
the return filed by the respondents, they have shown in para. 11 that separate 
symbols were allotted to the three candidates for the reserved seat, namely, 
Gorakh, Warlu and Doma, who were given the symbols of tree, man and bul- 
lock. Thus, so far as any possibility of alleged confusion that could at all be 
said to arise on account of the identical symbols being printed after assignment 
of a ballot paper is concerned, that contingency could never arise in the case of 
an election of a candidate to the reserved seat for which a separate ballot paper 
was given. We must, therefore, hold that the learned Judge was not entitled 
to set aside the election of petitioner No. 8 Doma in any case, who was returned 
to the reserved seat in this constituency on the ground of alleged possibility of 
confusion among the illiterate voters. The decision of the learned Judge to 
that extent is liable to be set aside. 

As regards the election to the two general seats also there is absolutely no 
evidence either that the majority of voters were illiterate—a fact which seems 
to have been assumed by the learned Judge—or that in fact any of them were 
confused in the matter of casting their ballot because of identity of symbols in 
the ballot paper in respect of more than one candidate. The observation of 
the learned Judge that most of the voters were illiterate is a mere assumption 
for which we have not been shown any pleading, much less any proof. In fact, 
no evidence was led so far as this aspect of the case is concerned, by either par- 
ties. It was not, therefore, possible to proceed to decide this issue on the foot- 
ing that most of the voters were illiterate; probably because the election was 
held fpr two seats in a ward in the village the learned Judge might have assumed 
that most of the voters were illiterate. There is no evidence on record justifying 
such a conclusion. 

The further weakness in the finding of the learned Judge is in his observa- 
tion that the illiterate voters were either bound to be confused or were in fact 
confused in making use of the ballot paper containing identical symbols for 
more than one candidate. Merely because there was a possibility of some one 
being misled in casting vote, that cannot ipso facto lead to an inference that 
the result of the election has been vitiated or materially affected by an irregu- 
larity. Under the terms of s. 15, which indicate the circumstances in which an 
election may be challenged, violation of the observation of rr. 16 and 17 of the 
Election Rules is not stated to be one of the grounds which would vitiate elec- 
tion, and. in the nature of things, this was not likely to be so provided. At the 
most, allotment of identical symbols would amount to an irregularity of proce- 
dure committed by the Election Officer. Normally, in all cases of irregularity of 
procedure anyone who challenges the result of an election has to show that the 
alleged irregularity, or even an illegality, has materially affected the result of 
the election. In this case no evidence of any kind was led to show the total num- 
ber of voters in this ward, or the number of votes polled by each candidate. 
Nor is there any evidence to show whether in fact any one was at all misled 
on account of the same symbol being allotted to more than one contesting can- 
didate for the general seat. It is interesting to note in this connection that the 
respondents themselves had agreed to have identical symbols for their own 
candidates, which obviously showed that the elections were fought on a group or 
party basis. It could not be predicated, therefore, that allotment of identical 
symbols to candidates of the same party was per se illegal or improper. If this 
method of assignment of symbols was shown to have resulted in confusion in the 
minds of voters, illiterate or literate, and which in turn had materially affected 
the result of the election, then an arguable case may have been made out by the 
defeated candidates. But no evidence was led on any of these matters and when 
they preferred to rest their case in a somewhat speculative arena, it is difficult 
to uphold the finding of the learned Judge that the election was bad because 
rr. 16 and 17 were not, according to his interpretation, complied with. Unless 
non-compliance with these rules could demonstrably be shown to have affected 
the result of the election which records the verdict of the electorate, the election 
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cannot be lightly interfered with. We must, therefore, hold that in this case 
the respondents have failed to show either that there was a material irregularity 
in the assignment of symbols or that the manner in which the symbols have been 
assigned has in any mauner affected the result of the election. 


Thus, the result is that the petition is allowed. The order of the Civil Judge, 
dated July 12, 1962, is set aside. The petitioners will be entitled to their costs 
throughout. Though two applications were filed before the Civil Judge a single 
order is passed and that will govern the decision in both these cases. 


Petition allowed. 


Before Mr. Justice Abhyankar and Mr. Justice Wagle. 
S. H. MOTOR TRANSPORT CO v. MOTILAL HIRALAL MUDHOLKAR.* 


C. P. and Berar Industrial Disputes Settlement Act (XXIII of 1947), Sec. 2(10)t—Consti- 
tution of India, Arts. 226, 227—-Checker employed by motor transport company to 
check passengers’ tickets in company’s buses—Memo sheets prepared by conductors 
regarding number of passengers and their distances checked by Checker—Checker’s 
duty not calling for independent action and checker having no control over acts of 
conductors—Whether Checker an “employee” within s. 2(10) of Act —Person em- 
ployed in supervising capacity whether an “employee”—Petitions under arts, 226 or 
227, what is required of. 


The respondent was engaged as a Checker by a motor transport company. His 
duty was to check whether passengers travelling in the company’s buses were cover- 
ed with tickets, whether the memo sheets maintained by the conductors tallied with 
the number of passengers and their distances as he found them on checking in ths 
running buses and whether tickets were issued to all who were travelling in the 
buses. In case a ticket was not issued to any passenger he had to instruct the con- 
ductor to issue it and whatever was his finding he had to report it to the manager 
and he could not give any direction or order to a conductor. On the question whe- 
ther the respondent was an “employee” within the meaning of s. 2(10) of the C. P. 
& Berar Industrial Disputes Settlement Act, 1947, it was contended that the res- 
pondent was not employed for doing manual or physical work but was employed for 
doing supervisory duties and was, therefore, not an “employee” within s. 2(10) of 
the Act:— 

Held, that the duties assigned to the respondent did not call either for initiative 
or independent action or indicate that the respondent exercised any degree of control 
or direction over the acts of the conductors, 

that the respondent was, therefore, not a supervisor in any sense of the term, and 

that on the facts of the case the respondent was a person who came within the 
definition of “employee” contained in s. 2(10) of the Act. 7 

It is not the designation by which a person is known in the employment which 
would be determinative of the question whether the duties are supervisory in charac- 
ter. The mere fact that in the course of duties some manual or clerical work is 
required to be done will not be also a decisive factor. What has to be seen is whether 
the person who claims to be employed in a supervising capacity has to exercise any 
independent judgment or initiative, or has any independence of action, or where he 
is concerned with the work of other persons, he has any authority to direct or control 
the work of such other persons, The mere fact that the work of one person is re- 
quired to be checked by another will not make that other person, who is so required 
to check the work, a superior in the sense of a superior officer. Every kind of check 
does not imply an authority in the checker either to direct or control the person 
whose work is being checked. , 


*Decided, February 4, 1964. Special Civil skilled manual or clerical work for contract 
Application No. 320 of 1962. or hire or reward in any industry and includes 

t “Employee”? means any person employed an employee dismissed, discharged or removed 
by an employer to do any skilled or un- on account of any industrial dispute.” 
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National Tobacco Co. of India v. Sri G. P. Sarathi’ Burmah Shell Oil Storage & 
Distributing Co. of India v. Their Employees! Burmah-Shell Oil Co. v. Labour Appel- 
late Tribunal of India’ and East India Industries (Madras) Ltd. v. Industrial Tribunal, 
Madras, referred to. 

Petitioners, who invoke the extraordinary jurisdiction of the High Court under art. 
226 and/or art. 227 of the Constitution of India, are required to exercise utmost care, 
inform themselves fully of every stage of the proceeding that has taken place upto 
the date the petition is filed, give a full and true account of those proceedings, file 
all the necessary documents in support of their averments and then claim relief on 
the basis of the facts disclosed in the petition. It is not open to a petitioner under 
art. 226 or 227 of the Constitution to pick and choose his own facts or to determine 
in advance what is relevant and material, omit to mention any material facts and 
proceedings and orders and then claim that he has acted bona fide even though he 
has made untrue statements, omitted to inform the Court of all the proceedings and 
the orders passed at different stages in the proceedings up to date and claim in- 
dulgence. 


Tue facts are stated in the judgment. 


Shankar Anand, for the petitioner. 
E. M. Joharapurkar, with H. W. Dhabe, for respondent No. 1. 


ABHYANKAR J. This is an application under art. 226 of the Constitution, 
for quashing the orders of two authorities under the C.P. and Berar Industrial 
Disprtes Settlement Act, 1947. Respondent No. 1 Motilal claimed to be an 
employee of the petitioner-company since November 1956. The petitioner-com- 
pany was doing the business of motor transport. According to Motilal, he was 
employed as a Checker by the company since November 15, 1956. His services 
were terminated orally from June 1, 1957, without any enquiry and without 
any justification. Motilal claimed that he was employed on a salary of Rs. 40 
per month and he was given Rs, 3 per day as bhatia to do work as a Checker. 
He, therefore, filed an application on October 30, 1957, before the Additional 
District Magistrate, who was the officer then empowered to exercise the powers 
of an Assistant Commissioner of Labour under s. 16 of the C.P. and Berar 
Industrial Disputes Settlement Act, 1947. It appears, the petitioner remained 
absent at one hearing and the case proceeded ex parte. Thereafter the peti- 
tioner appeared and filed its written statement. Before that authority Motilal 

- examined himself and was also cross-examined. On behalf of the petitioner 
one Dr. M. A. Aziz Yarmohammad, who claimed to be the managing partner 
of the petitioner-company, examined himself. The Additional District Magis- 
trate, by his order dated August 4, 1960, held that Motilal was employed by the 

___Petitioner-company as a checker and his discharge was illegal and not accord- 
ing to law. He, therefore, held that the termination of the services of Motilal 
was wrongful and he ordered that Motilal be paid back wages from the month 
of April 1957 at the rate of Rs. 40 per month and also be reinstated. 

Against this order both the petitioner as well as the employee Motilal pre- 
ferred revisions before the State Industrial Court. The petitioner’s revision 
was numbered as Industrial Revision No. 74 of 1960 and that of Motilal as 
Industrial Revision No. 80 of 1960. Ultimately both the revisions failed, but 
we are concerned with the order in Industrial Revision No. 74 of 1960, filed 
by the petitioner. 

It appears a complaint was made before the State Industrial Court on behalf 
of the petitioner-company that the Additional District Magistrate had not given 
a finding on the question whether Motilal was an ‘‘employee’’ within the mean- 
ing of s. 2(10) of the C. P. & Berar Industrial Disputes Settlement Act, 1947, 
contention of the petitioner being that Motilal was not employed for doing 


1 [1954] I L.L.J. 160. 3 [1954] I L.L.J. 155. 
2 [1064] I L.L.J. 21. 4 [1954] IL L.L.J. 418. 
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manual or physical work but was employed for doing supervisory duties. The 
ludustrial Court, therefore, by its order dated September 19, 1961, remitted the 
procecdings to the lower Court to record a finding whether in view of the duties 
of a checker, Motilal was an ‘‘employee’’. The finding was to be certified within 
a week’s time and the parties were directed to appear before the Additional 
District Magistrate on October 4, 1961. - 

When the case was sent back for recording a finding, the requisite authority, 
viz., the Assistant Commissioner of Labour, recorded the statement of the res- 
pondent on October 5, 1961, and also gave a finding on the question whether the 
petitioner’s contention that Motilal was not an employee was valid. That finding 
was against the contention of the petitioner. When the finding was received 
back by the Industrial Court, a complaint again seems to have been made by the 
petitioner that it was not allowed to examine its witnesses. The State Industrial 
Court, therefore, again remitted the matter for the second time before the Deputy 
Commissioner of Labour by its order dated November 14, 1961. By this order 
which was passed with the consent of parties, the Assistant Commissioner of 
Labour was directed to permit the employer to lead the evidence of a checker 
whom he desired to examine and after taking into consideration his evidence 
decide the issue afresh. This was again not a complete disposal of the revision 
application, but an interim remand calling for a fresh finding on the issue 
whether Motilal was an employee. Thereafter evidence of one Mr. Naidu was 
recorded on January 8, 1962, on behalf of the petitioner and the Deputy Com- 
missioner of Labour who dealt with the case gave a finding on February 22, 1962, 
holding that Motilal was an employee within the meaning of the C. P. & Berar 
Industrial Disputes Settlement Act. Thereafter the matter was considered by 
the State Industrial Court on merits, and by its order dated March 15, 1962, the 
State Industrial Court held that the finding recorded by the Deputy Commis- 
sioner of Labour that the checker was an ‘‘employee’’ within the meaning of the 
Act is a finding of fact and the Court refused to interfere with that finding. 
Thus, the order of reinstatement and payment of back wages became final between 
the parties. 

Thereafter Motilal filed an application on April 10, 1962, before the Assistant 
Commissioner of Labour for recovery of the amount of back wages to which he 
was held entitled by the order of that authority. When this application was pend- 
ing before that authority, the petitioner filed this application invoking the extra- 
ordinary jurisdiction of this Court under art. 226 of the Constitution on June 
11, 1962. By this petition, the petitioner has asked for two reliefs: (1) a writ 
of certiorari or direction or a suitable order quashing the order dated February 
22, 1962, passed by the Deputy Commissioner of Labour and the order dated 
March 15, 1962, passed by the State Industrial Court, and (2) an interim writ 
of prohibition against respondents Nos. 1 and 2 from proceeding with the claim 
for recovering back wages and reinstatement in a case pending before the Assis- 
tant Commissioner of Labour for June 21, 1962. The petition came for admission 
on August 20, 1962, when it was admitted by a Bench of this Court and a stay 
was also granted to the petitioner in the recovery proceedings. 

When the learned counsel for the petitioner opened his case at the hearing, a. 
preliminary objection was raised on behalf of respondent No. 1 that the peti- 
tioner has suppressed material facts and has obtained orders on misleading 
statements that the petitioner is not made liable to pay back wages or reinstate- 
ment by any order and on this ground the petition is liable to be dismissed. We 
have heard the parties on the preliminary objection as well as on merits and, 
in our opinion, there is considerable force in this preliminary objection raised 
on behalf of respondent No. 1, though we have not preferred to dismiss the 
petition upholding only the preliminary objection. 

The petitioner has stated in para. 5 of the petition that the State Industrial 
Court had set aside the order of the Additional District Magistrate dated August 
4, 1960, by its order dated September 19, 1961. It is now admitted that this is 
not true, The order of the Additional District Magistrate directing reinstate- 
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ment and payment of back wages on August 4, 1960, has never been set aside. 
The petitioner has also not made any reference to the second order of interim 
remand passed by the State Industrial Court on November 14, 1961. Actu- 
ally—as it is now clear and no longer disputed by the petitioner—the State Indus- 
trial Court never finally decided the revision application until it was disposed 
of by its order dated March 15, 1962. During pendency of the revision appli- 
cations, at the request of the petitioner himself, the State Industrial Court ` 
seems to have been persuaded to remit the matter twice to the Assistant Commis- 
sioner of Labour to give an opportunity to the petitioner to lead evidence and 
to record a clear finding as to whether Motilal was an ‘‘employee’’ within the 
meaning of the C. P. & Berar Industrial Disputes Settlement Act, 1947. AJL 
along the State Industrial Court was in seisin of the case and what was required 
to be done by the Assistant Commissioner of Labour was to record a finding after 
recording evidence of both sides. The Assistant Commissioner of Labour, in 
fact, submitted his findings on both the occasions. Somehow the petitioner either 
has not realised the relevance and importance of these facts or has deliberately 
omitted to refer to them in the petition. The result of these omissions and an 
entirely untrue statement that the order of the Additional District Magistrate 
dated August 4, 1960, was set aside is that the petitioner purported to represent 
to this Court in the petition that there was no order of reinstatement or payment 
of back wages, that the only finding that was recorded was that Motilal was an 
employee and yet the State Industrial Court had dismissed the revision appli- 
cation which had the effect of making the petitioner liable for back wages as well 
as reinstatement of respondent No. 1. We cannot but express too strongly our 
disapprobation of the utter lack of care and, therefore, bona fides displayed by 
the petitioner in this case in reciting the sequence of events as they took place 
when the proceedings were going on in the lower Courts and in representing to 
this Court that the order of the Assistant Commissioner of Labour was set aside. 
We fail to see how any one having participated in the proceedings or having be- 
fore him the copies of the orders of the various authorities could at all represent 
to this Court that the order of the Additional District Magistrate was set aside. 
By no process of thinking or interpretation it could be said that there is any 
indication in the orders of any authorities that the order of the Additional Dis- 
trict Magistrate was ever set aside or even put in suspense. We would have 
been, justified in dismissing this petition upholding the preliminary objection on 
this short ground. Petitioners who invoke the extraordinary jurisdiction of the 
High Court under art. 226 and/or art. 227 of the Constitution are required to 
exercise utmost care, inform themselves fully of every stage of the proceeding 
that has taken place upto the date the petition is filed, give a full and true account 
of those proceedings, file all the necessary documents in support of their aver- 
ments and then claim relief on the basis of facts disclosed in the petition. It is 
not open to a petitioner under art. 226 or 227 of the Constitution to pick 
and choose his own facts or to determine in advance what is relevant and material, 
omit to mention any material facts and proceedings and orders and then claim 
that he has acted bona fide even though he has made untrue statements, omitted 
to inform the Court of all the proceedings and the orders passed at different 
stages in the proceedings up to date and claim indulgence. 

However, in our opinion, even on merits the petitioner has no legs to stand 
upon and the petition is liable to be dismissed in view of the findings recorded 
by the two Courts below. 

Tt is fairly well established by now that the question whether a person is an 
‘“‘employee’’ within the meaning of s. 2(J0) of the C. P. & Berar Industrial 
Disputes Settlement Act, 1947, is a question of fact. Unless, therefore, there is 
any bar of procedure vitiating such a finding, or that the finding is arrived at 
without any evidence on record, there can hardly be any case where such a find- 
ing can be challenged successfully. The learned counsel for the petitioner argues 
that the finding recorded by the two authorities that Motilal was an employee is 
vitiated because they have not taken into consideration that Motilal as a checker 
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had to do duties which were by their nature supervisory. Three witnesses have 
been examined in this case, Motilal himself, i.e. the employee, Dr. M. A. Aziz 
Yarmohammad on behalf of the employer and one Naidu, who was also working 
as a checker. Motilal stated that while on checking duty he used to sign the 
summary sheets in the buses and maintain diaries in his own hand and on these 
diaries he used to take the signatures of the drivers and conductors. He pro- 
duced two such diaries (exhs. A-3 and A-4). It does not appear that Motilal 
was cross-examined with regard to this part of his testimony. Dr. Aziz Yar- 
mohamad stated that Motilal who was working as a checker had no manual 
work to do; he had only to check the buses to find out if there was any breach of 
rules or laws. According to Yarmohammad, Motilal had not got to do any 
clerical work. During the cross-examination Yarmohammad had to admit that 
they maintained the attendance registers for the period during which Motilal 
elaimed to be in their employment, but they were not produced in Court. He 
was given time for production of these attendance registers, but when he appear- 
ed the next day he only produced the ledger books and intimated to the Court 
that he did not find the attendance register. Ile also gould not explain how 
the payments made to Motilal found place in the cash book of the petitioner- 
company. Respondent No. 1 Motilal was again called in the witness-box after 
the case was first remitted on September 19, 1961, and he was also cross-examined, 
According to Motilal, a checker gets a memo regarding the number of passengers 
sitting at the time of starting, then there are memoes for the intervening stations, 
then accounting of road passengers in the memo maintained by the conductor 
and also the amounts mentioned therein have to be verified, whether they are 
correct or not and then he has to make a report to the Manager after return. 
There was a specific question whether it was his duty to supervise the work of 
the conductor. Motilal replied that his work was to check whether the memo 
given by the conductor was alright. As to the work regarding loading of goods 
and realising money for the same, Motilal said that he was not concerned with 
that. He also admitted that he has to see whether the account given by the 
couductor is correct or not and that he kept a diary for his own personal use. 
Naidu was another checker on whose testimony the petitioners principally relied 
in support of their contention that the duties of a checker are of a supervisory 
nature and do not amount to manual or clerical work, either skilled or unskilled. 
According to Naidu, the duties of the checker were to check whether the con- 
ductor had issued tickets to passengers, whether luggage charges had been re- 
covered by the conductor, and in case tickets were not issued by the conductor 
to any passenger to instruct the conductor to issue him the ticket, and to check 
one or more buses of the company. In cross-examination he admitted that the 
checker had no power to dismiss or give a report against the conductors. Accord- 
ing to him, the checker is not required to sign the memo of account maintained 
by the conductors. He also stated in answer to a question by the Court that the 
checker had no power to warn conductors for late coming aud in case tickets 
were not issued properly, he had to bring it to the notice of the employer; the 
checker had no power to change duties, he had no other power except to check 
on lines and he had no control on the conductors. 


In our opinion, the evidence on record fully justified the finding that res- 
pondent No. 1 Motilal, who was a checker, was a person who came squarely within 
the definition of ‘‘employee’’ within the meaning of s. 2(J0) of the C. P. & 
Berar Industrial Disputes Settlement Act, 1947. The learned counsel for the 
petitioner has invited our attention to certain decisions of Industrial Tribunals 
and Courts. In A. R. Nataraja Ayyar v. Trichy Srirangam Transport Co. Ltd. 
the Industrial Tribunal, Madurai, had to consider whether a checking inspector 
employed by a bus transport company was a ‘‘workman’’ within the meaning 
of s, 2(s) of the Industrial Disputes Act, 1947 (Central). The definition of a 
‘‘wworkman’’ under s. 2(s) of the Industrial Disputes Act, 1947, prior to its 


1 [1955] I L.L.J. 608. 
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amendment in 1956, was analogous to the definition of ‘‘employee’’ in s. 2(10) 
of the C. P. & Berar Industrial Disputes Settlement Act, 1947. The Tribunal 
found on the evidence in that case that a checking inspector employed by a bus 
transport company exercised a limited supervision over conductors and drivers; 
he had to check the work of the conductors and drivers and had authority to issue 
warnings to conductors and drivers for minor offences. In the circumstances 
the checking inspector was held as not to be a ‘‘workman’’ within the meaning 
of s. 2(s) of the Act (Central). We do not see how this case is of any assistance 
to the petitioner in view of the clear finding of the Tribunal in that case that the 
checking inspector there had authority to issue warnings to conductors and 
drivers and also did supervision over the work of such conductors and drivers. 
Thus the supervisory nature of his duties was clearly found in that case and in 
view of that finding, a checking inspector would be outside the definition of a 
‘‘workman’’ under s. 2(s) of the (Central) Industrial Disputes Act. Reference 
was also invited to a decision of the Kerala High Court in Malabar Industrial 
Co. v. Industrial Tribunal.2 The report does not indicate what was the nature 
of duties or work done, and it is not, therefore, possible to deduce any principle 
from this case. U. I. C. Paper Mills Co. v. J. C. Mathur? was the case of a 
shift foreman of the Soda Recovery Plant and the finding was that the main 
work of the defendant was that of a supervisor and merely because in connection 
with that work he was required to do some writing work, that would not convert 
him into a clerk. In para. 8, at p. 66, it has been observed that in the capacity 
of a shift foreman his duty was to supervise the work of a number of workmen 
though no manual or clerical work was entrusted to him. As a supervisor he was 
given 80 days privilege leave in a year and was also as such entitled to the 
membership of the provident fund. On the other hand, workmen used to get 
only ten days’ leave in a year, and were not entitled to the benefit of the provi- 
dent fund prior to 1948. The attendance register of the supervisory staff was 
separate from that of workmen. He was not required to take a token, only 
workmen were given token. His attendance was noted in the register of super- 
visors. He had given an application to the Regional Conciliation Officer and in 
that application the plaintiff company itself had objected that the defendant was 
not a workman, and, therefore, the Regional Conciliation Officer had no jurisdic- 
tion. Thus it was clear in that case that the nature of duties performed by the shift 
foreman were far superior where a certain amouut of independence of action 
and initiative was contemplated and he could not be called a ‘‘workman’’. Re- 
liance was placed on two more decisions, (1) Indamer Company (Private), Ltd. 
y. Barin Det and (2) Malbar Industrial Company, Lid. v. Industrial Tribunal, 
Trivandrum. In the latter case, again, there was no indication what were the 
kind of duties required to be performed. In the case of an aircraft maintenance 
engineer [Indamer Company (Private), Ltd. v. Barin De] it was found that his 
duties were to inspect the aircraft and aero-engines before the flight and to 
issue a certificate of airworthiness and where their duties mainly consisted of 
inspecting and checking the jobs and repairs done by skilled mechanics who 
worked under them, those duties were essentially of a supervisory nature. 

In our opinion, these cases do not lay down new principle. The principle, how- 
ever, seems to be well settled. It is not the designation by which a person is 
known i in the employment which would be determinative of the question whether 
the duties are supervisory in character. Again the mere fact that in the course 
of duties some manual or clerical work is required to be done will not be also a 
decisive factor. What has to be seen is whether the person who claims to be em- 
ployed in a supervisory capacity has to exercise any independent judgment or 
initiative, or has any independence of action, or where he is concerned with the 
work of other persons, he has any authority to direct or control the work of such 
other persons. It must always happen that in an industry or an undertaking or 

2 [1959] A.I.R. Ker. 328. 4 [1958] O L.L.J. 556. 

3 [1959] ALR. All. 664. 5 [1958] II L.L.J. 722. 
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a plant or activities of a commercial nature, there has necessarily to be a co- 
ordination between several activities of several workmen. The mere fact that 
the work of one person is required to be checked by another will not make that 
other person, who is so required to check the work, a supervisor in the sense of 
a superior offcer. Every kind of check does not imply an authority in the 
checker either to direct or control the person whose work is being checked. The 
work of a touring auditor, for instance, who has to prepare reports after visiting 
depots and checking and calculating figures ete. is not the work of a supervisor 
or a person in a superior capacity (National Tobacco Co. of India v. Shri G. P. 
Sarathi). Unless a person occupies a position of command or direction and is 
authorised to act without the sanction of the manager or other supervisors, such 
person will not be treated as a supervisor or acting in a supervisory capacity 
(Burmah Shell Ow Storage & Distributing Co. of India v. Their Employees’). 
A depot superintendent, or an assistant depot superintendent employed by an 
oil distributing and marketing company who are responsible for stock receipts, 
storage and issue of stocks and also for compiling the company’s standard forms 
and returns, have been held to be ‘‘workmen’’ within the meaning of s. 2(s) of 
the Industrial Disputes Act (Central). As they have no power to punish clerks 
and have no initiative and have to work on instructions from the others, they have 
been held to be merely workmen (Burmah-Shell Owl Co. v. Labour Appellate 
Tribunal of Indta®). Similarly, a timekeeper, who does not exercise any super- 
visory control over the workers but whose duties are confined merely to checking 
the arrivals and departures of the workmen which are purely of a clerical nature, 
has been held to be a workman (Kast India Industries (Madras), Ltd. v. Indus- 
trial Tribunal, Madras?). 


Thus it is clear that in the instant case, except the statement of Naidu that in 
case a ticket is not issued to any passenger a checker can instruct the conductor 
to issue ticket, there is no suggestion of any kind that a checker in this organiza- 
tion has any superior or supervisory duties or any degree of control over the 
conductors. Principally the duties are both of a clerical and manual character. 
He is to check whether passengers are covered with tickets, whether the memo 
sheets tally with the number of passengers and their distances as he finds them on 
checking in the running bus and whether tickets have been issued to all who are 
travelling. We do not think any of these duties call either for initiative or in- 
dependent action or indicate that a checker exercises any degree of control or direc- 
tion over the acts of the conductors. In fact, Naidu has admitted that whatever 
is the finding of the checker he has to report it to the manager and he cannot 
give any direction or order to a conductor. If that is the sphere of the duties, it 
can hardly be contended that a checker is a supervisor in any sense of the term. 
‘We must, therefore, hold that the finding that respondent No. 1 was an employee 
is correct and the petitioner could not successfully challenge the order. 


The result is the petition fails and is dismissed with costs. The petitioner was 
directed io deposit the amount of the back wages. The amount which has been 
deposited will be allowed to be withdrawn by respondent No. 1. 


Petition dismissed. 


6 [1954] I L.L.J. 160. 8 [1964] II L.L.J. 1 
7 [1954] I LLJ. 21. . 9 [1954] IT LLJ. 4 


1964.] DEOLAL SITARAM V. K, M. GALAT (A.0,J.) 595 
[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr, Justice Wagle. 


DEOLAL SITARAM THAKRE v. K. M. GALAT PATIL.” 
Maharashtra Zilla Parishads and Panchayat Samitis Act (Mah. V of 1962), Secs. 111, 
68, 57, 64, 118—Whether s. 111 applies to meeting convened under s. 68—Question of 
co-option of members under s. 57 whether can be decided by presiding authority by 
drawing of lots where candidates have equal support—Panchayat Samiti whether fully 
constituted if certain persons not co-opted. 


The provisions of s. 111 of the Maharashtra Zilla Parishads and Panchayat Samitis 
Act, 1961, apply to a meeting convened under s. 68 of the Act for co-option of persons 
under s. 57 of the Act. Where equal support is received by each candidate proposed 
for co-option for different categories, the presiding authority has not only the power 
but also a duty to resolve the impasse by making use of his power to cast a second 
vote under s. 111(6) of the Act. In such a case he cannot decide about the persons to 
be co-opted by drawing of lots. 

Gangabai Vishwasrao Charjan v. Vatsalabai Gopalrao Waghmare; affirmed. 

A Panchayat Samiti gets constituted into a legal entity capable of functioning as a 
Samiti the moment the names of two types of elected members (mentioned in 
clauses (a) and (f) of s. 57(1) of the Act), after their election, are published by the 
Collector. 


Tue facts appear in the judgment. 


e 
V. R. Manohar, for the petitioners, 
Y. V. Jakatdar, for respondent No. 1. 
C. 8. Dharmadhikari, for respondent No. 2. 
8. M. Hajarnavis, for respondent No. 3. 


ÅBHYANKAR J. This order will govern the disposal of both these petitions, 

Special Civil Application No. 375 of 1962 is filed by three persons Deolal, 
Pralhad and Smt, Kalindibai, in which they seek quashing of a notice issued on 
September 19, 1962, by the Block Development Officer and Secretary of the 
Barshitakli Panchayat Samiti calling a meeting of the elected members of the 
Panchayat Samiti for co-option of certain persons under s. 57 of the Maharashtra 
Zilla Parishads and Panchayat Samitis Act, 1961. They also desire a writ of 
mandamus requiring the Collector of Akola, directing him to publish the names 
of the petitioners as duly co-opted members under s. 57(7) (d) and (e) of the 
game Act. These petitioners had asked for an ad interim writ while the petition 
was admitted against holding of the proposed meeting fixed for September 30, 
1962. We had directed such an ad interim writ to issue in terms of the prayer 
clause (c) of the petition. At that time Shri Jakatdar had appeared for res- 
pondent No. 1 to this petition, viz. the Chairman of the Barshitakli Panchayat 
Samiti, and he had undertaken to abide by that order. Therefore, the meeting 
fixed for September 30, 1962, has not been held. 

Special Civil Application No. 420 of 1962 is filed by three other petitioners, 
viz. Smt. Kashibai, Shri Dashrath and Shri Vithal. Their grievance is that each 
of them was a candidate for co-option at the meeting of the Panchayat Samiti 
of Barshitakli held on September 3, 1962. At this meeting the petitioners in 
Special Civil Application No. 375 of 1962 were also proposed for co-option under 
different clauses of sub-s. (7) of s. 57 of the Act. As a result of votes taken, the 
petitioners in Special Civil Application No. 375 of 1962 and the petitioners in 
Special Civil Application No. 420 of 1962 received equal support. In view of 
the equal support received by each.candidate proposed for co-option for different 

* Decided, February 12, 1964. Special Civil 1 (1968) Special Civil Application No. 366 
Application No. 375 of 1962 (with Special of 1962, decided by Kotval and Wagle JJ., 
Civil Application No. 420 of 1962.). on April 4, 1963 (Unrep.). 
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categories, the presiding authority, who is also the Chairman of the Panchayat 
Samiti of Barshitakli, decided that the final choice may be made by casting of 
lots. Accordingly, lots were drawn and the petitioners in Special Civil Appli- 
cation No. 375 of 1962 were favoured at this drawing of lots. 

Thereafter, as directed by the Chairman, the Secretary of the Panchayat 
Samiti, who is impleaded as respondent No. 2 in Special Civil Application No. 
375 of 1962 had called a meeting for September 25, 1962, for election of a Deputy 
Chairman. The petitioners who were declared co-opted as a result of casting of 
lots had also received notice of this meeting. But before this meeting could be 
held, the impugned notice dated September 19, 1962, was issued by the Secretary 
at the instance of the Chairman, calling a fresh meeting of the elected councillors 
for a fresh co-option of members required to be co-opted under cls. (d), (e) and 
(c) of s. 57(1) of the Act. When the petitioners, who were declared co-opted by 
lot, came to know of this fresh notice, they made an application to the Collector 
of Akola to intervene and suspend action at the instance of the Chairman and the 
Secretary. The Collector declined to take any action as he took the view that 
no such application could be entertained by the Collector. The petitioners who 
were declared co-opted by lot, therefore, filed their petitions in this Court and- 
claimed reliefs mentioned in Special Civil Application No. 357 of 1962. Soon 
thereafter, the petitioners, who were unlucky in the lot, but who had secured 
equal support from the members at the meeting held on September 3, 1962, filed 
their petition which is numbered as Special Civil Application No. 420 of 1962. 
The contention of the petitioners in that petition is that the Chairman of the 
meeting could not decide the question of co-option of members under s. 57 by 
drawing of lots if there was an equal support to candidates proposed for co- 
option. Their case is that the meeting should have proceeded to conduct its 
business of co-opting members by the procedure laid down for ‘Conduct of 
Business’, That procedure is laid down under s. 111 of the Act. Sub-section (6) 
of s. 111 provides that all questions shall be decided by a majority of votes of 
the councillors present and voting, the presiding authority having a second or 
casting vote in all cases of equality of votes. These petitioners, therefore, con- 
tend that the proper procedure to be followed by the presiding officer, who was 
a Chairman in the instant case, was to decide the question of co-option by casting 
his own vote in addition, and it was necessary to do so in view of the equal sup- 
port obtained by rival claimants. The petitioners in Special Civil Application 
No. 420 of 1962, therefore, have asked for a writ of certiorari or other appro- 
priate writ to be issued directing the Chairman and the Secretary of the Samiti 
to quash the proceedings of the meeting held on September 3, 1962, and to pro- 
hibit the Collector, Akola, from publishing the names of the petitioners in Special 
Civil Application No. 375 of 1962 as co-opted members. 

The petitioners in Special Civil Application No, 875 of 1962 have been 
impleaded as respondents to the Special Civil Application No. 420 of 1962. They 
have resisted the petition filed by Shrimati Kashibai and others on the grounds 
identical with their contentions raised in their own petitions. It will, therefore, 
now be necessary to examine the respective contentions of the rival parties. 

According to petitioners Deolal and others in Special Civil Application No. 875 
of 1962, the persons required to be co-opted under cls. (c), (d) and (e) of s. 
57(1) are as a matter of fact and law, required to be elected, This election is by 
members of the Panchayat Samiti who are elected under cls. (a) and (f) of sub- 
s. (Z) of s. 57. If as a result of election of the persons required to be co-opted 
there is an equality of votes, the only and proper method of resolving the impasse 
is by drawing of lots. Provision has been made in other parts of the Act or of 
the Rules in the case of equality of votes at an election of a Chairman of a Pan- 
chayat Samiti or a president or a vice president of a Zilla Parishad by drawing 
of such lots. Even in case of election of Sarpanchas elected to the Panchayat 
Samiti, if there is an equality of votes, sub-s. (4) of s. 57 provides that the addi- 
tion of one vote will entitle any of those candidates to be declared elected and 
such additional vote shall be cast by such officer as the Collector may empower 
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in this behalf by drawing of lots. These petitioners challenged the claim made 
on behalf of the petitioners in Special Civil Application No. 420 of 1962 that 
any provisions of s. 111 would apply to the meeting required to be called by the 
Chairman of the Panchayat Samiti for co-option under s. 57. According to 
them, the Panchayat Samiti must mean, a Panchayat Samiti as constituted under 
s. 57. Such a Samiti could not be said to be constituted at the first meeting of 
the Panchayat Samiti required to be called under s. 68, because at that date, 
persons required to be co-opted cannot be said to have become members of the 
Panchayat Samiti. Pursuing the same line of reasoning, they contend that s. 
111, which provides procedure for the meetings‘of Zilla Parishads and conduct 
of business and has been made applicable mutatis mutandis under s. 118 of the 
Act to the conduct of business in meetings of the Panchayat Samitis as well, 
cannot possibly govern the conduct of business for the first meeting of the Pan- 
chayat Samiti required to be convened by the statute under s. 68, and this is 
because, the Panchayat Samiti has not been duly constituted. It is also urged 
that even assuming that sub-s, (6) of s. 111 is called in action because of equality 
of support earned by rival nominations, there is nothing in that sub-section which 
would disentitle or prohibit the presiding officer from exercising any second or 
casting vote by resort to drawing of lots. In other words, what is urged is that 
if the presiding authority finding that there is an equality of votes, decides to 
lend his support to that candidate whose name appears by drawing of lots, that 
should be considered as a substantial compliance with the provisions of sub-s. (6) 
of s. 111, even if that section applied. It is also urged that in case a literal in- 
terpretation were to be put on s. 111(6) requiring the presiding authority to 
cast å second or an additional vote, it would amount to a double franchise being 
given to one of the members of the Panchayat Samiti for which there is no 
warrant’ in any other provisions of the Act. 

In our opinion, none of these contentions can be sustained. A careful scrutiny 
of the provisions of ss. 57, 64 and 68 of the Maharashtra Zilla Parishads and 
Panchayat Samitis Act would show that the Act makes well-understood and well- 
defined distinction between a person to be elected and a person to be co-opted. 
Whereas persons of the categories mentioned in els. (c), (d) and (e) of sub- 
s. (1) of s. 57 are required to be co-opted, those mentioned in cls. (a) and (f) 
of that sub-section are required to be elected. The manner in which those elec- 
tions have to be held has been given in sufficient details in the section and the 
rules. It is difficult to uphold the contention that a process of co-option is to all 
intents and. purposes similar, if not the same, as the process of election. In an 
election a certain procedure is required to be followed. There has to be pre- 
viously given a notice sufficiently wide that there shall be an election so that 
persons who are entitled to vote and eligible to contest may know about it. This is 
followed by inviting nomination of candidates for the post or the office to be filled 
by election. Then there is a scrutiny of the nomination or the nomination paper. 
In some cases a withdrawal of the nomination, i.e. withdrawal from the contest, is 
permitted within the prescribed time. Then follows generally a provision for 
declaration of a person as elected if the number of nominations received is equal 
or less than the number of seats to be filled. If more persons’ names are nomi- 
nated than the seats required to be filled, then there has to be a poll or a voting. 
There are various methods of voting; generally by ballot, if not, by some other 
method is prescribed. Then this is followed by counting of votes cast in favour 
of each candidate and generally a candidate who obtains a majority of votes is 
declared elected. Thus the important feature that distinguishes the process of 
election from the process of co-option is that a person, who is eligible to fill a 
particular office by election, has a right to be nominated and has a right to be 
elected. This cannot possibly be contended in the case of an office to be filled 
by co-option. Nobody can claim that he or she has a right to be co-opted. Ano- 
ther distinguishing feature is that in an office to be filled by co-option, even if a 
person’s name is suggested for co-option and no other name is suggested, it does 
not follow that, that person automatically gets co-opted; the matter has to be 
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put to vote and if the majority decides against the proposal, the person whose 
name is proposed for co-option does not become a co-opted person or a co-opted 
member. The person who is not co-opted has no further right of challenging, 
except in very limited circumstances, as in the present case. We must, therefore, 
reject the contention that the process by which persons are required to be select- 
ed or chosen as co-opted members under els. (c), (d@) or (e) of sub-s. (1) of 
s. 57 can at all be equated to a process of election or that a co-opted person can 
be called an elected person. In our opinion, the provision made for co-option 
of the different categories of persons enumerated in cls (c), (d) and (e), of sub- 
s. (Z) of s. 57 is nothing but a`method of appointing persons described in those 
categories as members by choice of majority of the elected members. 


We are also unable to accept the contention that the Panchayat Samiti is not 
fully constituted because certain persons are yet to be co-opted. Sub-section (3) 
of s. 57, as now amended, in explicit terms states that the names of members 
falling under cl. (f) of sub-s. (J) together with their permanent addresses shall 
be published by the Collector at such time and in such manner, as may be 
prescribed and upon such publication the Panchayat Samiti shall be deemed to 
have been duly constituted. Whatever may have been the position before this 
sub-section was amended, it is now crystal clear that a Panchayat Samiti gets 
constituted into a legal entity capable of functioning as a Samiti the moment 
the names of two types of elected members after their election, are published by 
the Collector. Thus there is no difficulty in applying the provisions of the Act 
to a Panchayat Samiti in which only elected members have been elected. 


The next question is what procedure is contemplated by the Act which # Pan- 
chayat Samiti should follow at the first meeting which is a statutory meeting to 
be convened under s. 68 for co-option of persons under s. 57. The language of 
s. 68 clearly indicates not only that the Chairman shall call the first meeting, but 
it also lays down the business to be transacted at such mecting and that business, 
which is the first business to be transacted, is the co-option of persons required to 
be co-opted under s. 57. If this is a meeting of the Panchayat Samiti which the 
statute required the Chairman to convene for this purpose, we fail to see why the 
provisions of s. 111 should not apply for the conduct of the business at such a 
meeting. This has been so held by a Division Bench of this Court in Gangabat 
Vishwasrao Charjan v. Vatsalabai Gopalrao Waghmare.’ The learned counsel 
for the petitioners in Special Civil Application No. 375 of 1962 wanted this deci- 
sion to be reconsidered mainly in view of this contention that the procedure of 
co-option of members under els. (c), (£) and (e) of sub-s. (7) of s. 57 is analo- 
gous to an election process and, therefore, distinction should be made between 
the procedure to be followed at a meeting convened under s. 68 and other ordi- 
nary or extraordinary meetings that may be convened for transacting normal 
business of the Panchayat Samiti. As we have rejected the contention of Deolal 
and others that there is any analogy or similarity in procedure for co-option of 
a person as distinguished from election of a member, we must hold that the pro- 
visions of s. 111 must apply to the meeting convened under s. 68. It is also not 
possible to accept the alternative contention of Mr. Manohar that the presiding 
authority should be deemed to have exercised his casting or second vote as there 
was equality of support by its resort to drawing of lots. It would appear that 
there is a legislative mandate to the meeting and to all persons attending the 
meeting including the presiding authority that all questions and business of the 
meeting must be decided by a majority of votes. We put it to Mr. Manohar as to 
what should happen if the presiding authority declined to exercise his right of 
a casting or second vote and left the matter high and dry. Surely, it could not 
be contended that the presiding authority merely by refusing to cast a second or 
an additional vote could leave the matter as it were at a standstill in respect of 
every question for which there was an equality of votes. On the contrary, the 


1 (1863) Special Civil Application No. 366 on April 4, 1963 (Unrep.). 
of 1962, decided by Kotval and Wagle JJ., 
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language of sub-s. (6) of s. 111 shows that all questions shall be decided by a 
majority of votes, which means that every one eligible to vote must vote one way 
or the other or, at any rate, the decision must be taken by a majority of votes. 
If there is an equality of votes, then such majority can be arrived at by the pre- 
siding authority casting his second vote. In our opinion, this is one of those 
classes of cases where the power given to the presiding authority to have a second 
or casting vote is coupled with a duty to make use of that power and to cast a 
vote in cases where there is an equality of votes. Otherwise, the whole business 
of the meeting, and in consequence, of the Samiti, will come to a standstill. We 
do not think that the Legislature contemplated any such result on account of a 
volitional inaction on the part of the presiding authority by refusing to cast a 
second vote. We also do not find it possible to accept the contention that by 
drawing of lot the presiding authority can at all be said to have exercised his 
power of casting a second vote. Casting of a vote is a conscious act. By that 
the presiding authority indicates as to which of the two rival candidates or nomi- 
nations or proposals is acceptable to the presiding authority. It can hardly be 
contended that the decision how the vote should tilt the balance in favour of one 
choice or the other can be said to have been consciously made if that is left to the 
uncertain result of drawing of a lot. We do not think that the Legislature in- 
tended any such result to follow. We must, therefore, hold that in case of equa- 
lity of votes the presiding authority has not only the power but also a duty to 
resolve the impasse by making use of his power to cast a second vote. 

In view of this position it must follow that the procedure followed by the Chair- 
may in the instant case in deciding about the persons to be co-opted by drawing 
of lots was wholly unwarranted and against the provisions of the Act. The de- 
claration of the petitioners Deolal, Pralhad and Smt. Kalindibai as respectively 
co-opted under els. (c), (d) and (e) of s. 57(/) because of drawing of lots must, 
therefore, be declared invalid and of no effect. It must, therefore, follow that 
these petitioners are not entitled to have their names published as duly co-opted 
members of this Panchayat Samiti. We, therefore, set aside that decision of the 
Panchayat Samiti declaring Deolal, Pralhad and Smt. Kalindibai as co-opted 
members of the Panchayat Samiti. We do not feel any other directions are neces- 
sary as the elected members of the Panchayat Samiti will have to take the neces- 
sary steps to do their duty under s. 68 of the Act of having a meeting convened 
for co-option of the persons under cls. (c), (d) and (e) of s. 57(/) of the Act. 
We direct accordingly. . 

The result is that the petition in Special Civil Application No. 375 of 1962 is 
rejected, while the petition in Special Civil Application No. 420 of 1962 is allow- 
ed, but in the circumstances there will be no order as to costs in either of these 
cases, 


Order accordingly. 
[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Wagle. 


HARIBHAU NANA NARAYAN PATIL v. MAHARASHTRA 
REVENUE TRIBUNAL.* 

Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) Act (Bom, 
XCIX of 1958), Sec. 21—Land surrendered to landlord by tenant on February 7, 1958 
—Landlord transferring land to purchaser on March 20, 1958—Whether purchaser can 
be penalised under s. 21(5) for landlord's failure to give intimation under s. 21(3). 

The landlord who is required to give an intimation under s. 21(3) of the Bombay 
Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) Act, 1958, must 
be a landlord in possession of the land on the date of the coming into force of the Act 
and if a landlord has, according to the law then in force, transferred his rights in land 

". * Decided, February 27, 1964, Special Civil Application No. 388 of 1962. 
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to another person before the coming into force of the Act, no action can be taken 
against that person for the failure of his predecessor-in-title to give intimation under 
s. 21(3) of the Act. 


Tue facts are stated in the judgment. 


Y. V. Jokatdar, for the petitioners. 
8. M. Hajar nawis, Assistant Government Pleader, for respondents Nos, 2 and 6. 


ABHYANKAR J. This petition under art. 227 of the Constitution raises an 
interesting and important point under s. 21 of the New Tenancy Act (Bombay 
Act No. XCIX. of 1958). 

Petitioner No. 1 Haribhau was a landlord of survey No. 7/1, area 2 acres 10 
gunthas, of village Khadatgaon in Khamgaon taluq of Buldana district. Res- 

pondents Nos. 4 and 5 to this petition, Sukhdeo and Waman sons of Raoji, were 
the tenants of this field. They executed a deed of surrender on February 7, 
1958, and delivered possession of the field to Haribhau. Thereafter Haribhan 
sold ‘the field to petitioner No. 2 Rama Tukaram under a registered sale-deed 
dated March 20, 1958. It is an admitted position that the surrender effected 
by Sukhdeo Raoji and Waman Raoji on February 7, 1958, was verified and was 
found to be valid by the Tahsildar on June 26, 1958, ‘ander the Berar Regulation 
of Agricultural Leases Act. Petitioner No. 2 Rama Tukaram continued to be 
in peaceful possession and enjoyment of this property thereafter, 

On March 3, 1960, an officer with the Revenue Department, ealled the Tenancy 
Revenue Inspector, made a report against Haribhau (petitioner No. 1) tosthe 
Tahsildar alleging that Haribhau had obtained possession of survey No. 7/1 by 
surrender from the protected lessees Sukhdeo Raoji and Waman Raoji on 
February 8, 1958. We have taken this information from the order of the Naib- 
Tahsildar dated January 7, 1961, though the proceedings have been treated as 
falling under s. 21 of the New Tenancy Act. The report was that the landlord 
Haribhau, who had obtained possession of the field as a result of surrender, had 
failed to give intimation in the prescribed manner and in the prescribed form 
‘to the Tahsildar within three months from the commencement of the Bombay 
Tenancy and Agricultural Lands Act, 1958 (No. XCIX of 1958), as required 
by s. 21 (3) of that Act. 

On receipt of this report, notices were issued to both the petitioners to show 
cause why the possession of the suit field and tenancy thereof should not be 
restored to Sukhdeo and Waman, ie. the previous tenants. Notices were also 
issued to the previous tenants Sukhdeo and Waman, and it appears that, at 
one stage, they had filed a statement that they were not interested in coming on 
the land or being restored to their previous status as tenants. But somehow 
they made a subsequent statement claiming the right of restoration, if permissi- 
ble under the law. As for petitioner No. 1 Haribhau, the original landlord, 
he stated that he was not a landlord on the date on which the Act came into 
force and that the surrender had been duly verified and he had duly complied 
with the provisions of the law then in force. As he was not a landlord on the 
date of the coming into force of the New Tenancy Act, he could not be affected. 
The contention of petitioner No. 2, Rama Tukaram, was that he was not the 
landlord who held possession as a result of surrender, because the surrender was 
obtained by Haribhau, thereafter Haribhau obtained possession, and after having 
obtained both possession and title in himself, Haribhau had transferred the 
field to Rama Tukaram. Thus, Rama Tukaram claimed that he had acquired 
the property from the original owner Haribhau as well as possession and that 
he had nothing to do with the previous tenants Sukhdeo and Waman, nor did 
he dispossess them. 

The Naib Tahsildar held that Haribhau the original landlord and Rama Tuka- 
yam the subsequent purchaser, who was a landholder on the date of the com- 
mencement of the Act, having failed to give intimation in writing as required 
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by s. 21 (3) in the prescribed manner to the Tahsildar, Rama Tukaram; as a 
subsequent purchaser was also liable, as he had purchased the interest and title 
from the original landlord Haribhau. In other words, the view that prevailed 
before the Naib Tahsildar was that Rama Tukaram, who was a subsequent pur- 
chaser and landlord on the date of the coming into force of the Act was hit by 
s. 21(3) and s. 21 (5) of the Act. The Tahsildar, therefore, ordered that pos- 
session is to be restored to the protected lessees under s. 21 (5) of the Act as 
no intimation was given at all. 


Against this order both the petitioners preferred an appeal before the Sub- 
Divisional Officer. That officer observed in para. 4 of his order that the land- 
lord, who obtained possession of the land from the tenant by virtue of a sur- 
ronder executed by a tenant at any time during August 1, 1957, to December 30, 
1958, must give an intimation thereof to the Tahsildar within the time preserib- 
ed in s. 21 (3) of the New Tenancy Act. That officer did not consider the 
question whether Rama Tukaram who was on the land on the date of the coming 
into force of the Act was required to give intimation or was affected by the 
failure of his predecessor-in-title Haribhau to give intimation. The order of 
the Tahsildar restoring possession to tenants was, however, confirmed. 


The matter was then taken before the Revenue Tribunal of the State by both 
the petitioners. The Tribunal had already considered this question in one of 
their previous decisions reported in Deorao v. Narayan'. In view of that de- 
cision the Tribunal held that the expression ‘‘landlord’’ must include a person 
who i successor-in-interest of the landlord who had obtained possession as a 
result of surrender between August 1, 1957 and December 30, 1958. The rea- 
soning with which this result has been arrived at is stated in the previous deci- 
sion of the Tribunal. There was an additional feature in Deorao’s case that 
Deorao was shown to have knowledge of the previous surrender and delivery 
of possession to his predecessor-in-title. In the present case there is no such 
allegation or a finding. Referring to this additional reason for their view, the 
Tribunal observes as follows in paras. 6 to 8 of that decision :— 


“|, It is, therefore, quite evident that both the applicant were aware of the surrender 
and they cannot be heard to say that they were innocent purchasers of the land in ques- 
tion. Form No, IV—prescribed by rule 12—is no doubt intended to be used by the 
original landlord but the same form is capable of being used by his successor-in-interest 
«ther by inheritance or sale with suitable modifications. The New Tenancy Act which 
m de it obligatory on the landlords who had taken surrender between 1-8-57 and 
30-12-1958 had designedly provided for three months’ time to give intimation of the 
surrender go that the provisions of the Act were not defeated by such landlords. The 
New Tenancy Act had limited the rights of both the landlords and tenants to hold land 
up to three family holdings as would be clear from a number of provisions such as sec- 
tion 21(1), section 38(3)(a) and (b), section 42(a) and (b), section 46, section 89, pro- 
viso to sections 122(2) and 122(4) etc, This object would be certainly defeated if the 
successors-in-interest of the landlords are allowed to evade the provisions of section 
21(3). It has been laid down in a string of cases that the Court should not permit the 
intention of the Legislature to be defeated or to be rendered a nullity: Emperor v. Ran- 
chhodla? and Monohardas v. Golam, There is no question of hardship in this case as 
the purchasers can pursue their remedy for failure of consideration in a competent Court. 
In the present case, however, the applicants who knew about the surrender must be 
presumed to know the consequences of their vendors’ failure to give intimation of the 
surrender as they have purchased the property subject to the restrictions imposed by 
law on landlords who have obtained surrender of the tenancy... 

7. We have, therefore, no hesitation in coming to the conclusion that the applicants 
who are successors-in-~title of the original landlord cannot repudiate their liability to 
be ejected under sub-section (5) of section 21 as they have stepped into the shoes of the 


1 [1961] N.L.J. 663. 8.0. 60 Bom, L.R. 295. 
2 [1048] ALR. Bom. 370, x.s. at, p. 871, 3 [1949] ALR. Cal. 225, atp. 227. 
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original landlord with the knowledge of surrender. In construing sub-section (5) of 
section 21 in the manner we have done, we have borne in mind the following famous 
canon of construction laid down by Lord Coke in Heydon’s case... 

8. To sum up, our conclusions are that—... 

(B) Even in the absence of words similar to:those used in sub-section (3) of section 
10, order for restoration of possession could be passed under sub-section (5) of section 
21 as the landlord and his successors-in-title are liable to restore the land and the 
tenancy. The intention of the Legislature in framing sub-sections (3) and (5) of sec- 
tion 21 evidently was to restore the status quo and to put the tenant in possession of the 
land surrendered in respect of which no intimation has been given as required by sub- 
section (3).” 

The view which found favour with the Tribunal is challenged before us. 
Section 21 of the New Tenancy Act is as follows :— 

“Z1.(1) Subject to the provisions of this section, where a tenancy is terminated by 
surrender under section 20, the landlord shall be entitled to retain so much only of such 
land as will prevent the total area which he cultivates personally, whether as tenure- 
holder or tenant, or both from exceeding three family holdings. 

(2) The Tahsildar shall hold an inquiry and declare whether the whole, or what 
part (if any) of the land surrendered the landlord is entitled to retain under sub-section 
(1), and notwithstanding anything in that sub-section, he may adjust by reduction or 
increase the area of any such part to be retained, but only so as to ensure that such part 
is not a fragment. The Tahsildar shall declare any land surrendered, which the landlord 
is not entitled to retain under the provisions aforesaid, to be surplus land. 

(3) In respect of a surrender made by a tenant any time during the period commencing 
from the first day of August, 1957, and ending on the date of the commencement of this 
Act, the landlord who hag obtained possession of the land as a result of such surrender 
shall within three months from the date of the commencement of this Act, intimate the 
fact of such surrender in the prescribed manner and in the prescribed form to the 
Tahsildar. 

(4) On receipt of such intimation the Tahsildar shall, notwithstanding anything con- 
tained in section 10, hold an inquiry and decide whether the surrender has been made 
validly in accordance with the law then applicable to such surrender and where the sur- 
render is found to have been made validly, the Tahsildar shall decide the extent of land 
which the landlord’ shall be allowed to retain in his possession in accordance with the pro- 
visions of sub-section (2) as if the surrender had taken place after the commencement of 
this Act and shall declare any land surrendered, which the landlord is not entitled to 
retain under the provisions aforesaid, to be surplus land. 

(5) Where the landlord fails to give intimation as required under sub-section (3) 
or where the surrender is found to be invalid as a result of the inquiry held under sub- 
section (4), the Tahsildar shall order the restoration of the possession of the land and 
the tenancy thereof to the tenant.” 

It will be seen that the provisions of sub-s. (J) and sub-s. (2) of s. 21 really 
deal with an altogether independent topic, viz. surrender of tenancies under 
s. 20 of the Act which must necessarily mean surrenders effected after the Act 
came into force. Then follow the three sub-ss. (3), (4) and (5) which are 
principally germane to the decision of this petition. A close scrutiny of sub- 
s. (3) of s. 21 will show that the duty of giving an intimation of the fact of 
obtaining possession as a result of surrender is placed on a landlord who ob- 
tains such possession between the period fixed by the two termini i.e. August 
1, 1957, and December 30, 1958, on which date this Act came into force in 
this region. Now, this intimation has to be given in the prescribed manner and 
in the prescribed form. For this purpose r. 12 has been made, and this rule 
was published in the Bombay Government Gazette of February 19, 1959. Rul 
12 (1) says that an intimation in respect of the surrender of tenancy by a 
tenant under sub-s. (3) of s. 21 shall be given to the Tahsildar in duplicate in 
Form IV by hand delivery or by registered post. Now, Form No. IV gives 
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the information which is to be given in respect of the surrender. That Form 
1s as follows: 
: FORM IV (See Rule 12). 


` Intimation in respect of surrender made by tenant. 
To 

The Tahsildar/Mamlatdar of......... 00. cece cece cece cece sees eucteuauuees 
Name of the applicant............. 0c ccc cccc ccc ccecceeccececeeucess 
Age........ Profession............000005 Place of residence............c00000- 
Sir, 


I am the landlord of the following lands which had been leased to the tenant/tenants 
shown against them: 





Tahsil Village Survey Pot-Hissa Area, Name of tenant 


Number Number 
1 2 8 4 k 5 6 
A. G. 





These lands were surrendered in my favour by the said tenants during the period 
from 1st August 1957 to 29th December 1958. *I had obtained an order from the Tahsildar 
verifying the surrender made by the tenants (1) Shri.... (2)..... Copies of these orders 
are epclosed. 

The details of the Jands, including the above lands, which I am cultivating person- 
ally as tenure-holder or tenant are as follows:— 


Tahsil Village Survey Pot-Hissa Area Assessment Whether held as 


Number Number tenure-holder or 
tenant. 
sts 2 3 4 5 8 > 7 





*To be deleted where not required. 
Yours faithfully, 
Signature of the landlord, 


This form itself, therefore, would suggest that the information is to be given by 
a person, who is still the landlord of the land on the date of the coming into 
force of the Act or when the intimation is given. The further information that 
is required to be given by the landlord is in respect of land being cultivated by 
him personally, either as tenure-holder or as tenant. This must again mean 
the information of a person who is a landlord when the information is given, 
i.e. on the date of the coming into force of the Act and thereafter. 


Assuming such information is given, then sub-s. (4) of s. 21 comes into play. 
On receipt of such intimation the Tahsildar has to hold an inquiry and decide 
whether the surrender has been made validly in accordance with the law then 
applicable to such surrender, and where the surrender is found to have been 
validly made, the Tahsildar has to decide the extent of the land which the ‘land- 
lord’ should be allowed to retain in his possession in accordance with the provi- 
sions of sub-s. (2) as if the surrender had taken place after the commencement 
of the Act. Now, under sub-s. (2) of s. 21, the Tahsildar has to declare how 
much land a landlord is entitled to retain from the land surrendered under 
sub-s. (J), i.e. land surrendered under s. 20 of the Act, and sub-s. (7) of s. 21 
in its turn lays down that even as a result of surrender to him, a landlord will 
be entitled to retain so much only of land as will prevent the total area, which 
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he personally cultivated, whether as tenure-holder or tenant, or both, from ex- 
eceding three family holdings. Thus the ambit of inquiry which is required 
to be made under sub-s. (4) of s. 21 will indicate that the person in whose case 
the area of land which he can retain is to be determined because of surrender 
must be the person who is a landholder or a landlord in respect of that land on 
the date of the inquiry and on the date of the coming into force of the Act. If 
the landlord who obtained surrender and possession between the two specified 
dates has ceased to bea landlord when the Act came into force, we find it 
difficult to see how the rights of a successor-in-title of the ex-landlord can be 
determined with reference to the quantum of area which can be retained with 
him by taking into consideration the land which was held and might have been 
held by the original landlord who had obtained possession and surrender. The 
word, ‘‘landlord’’ must bear the same meaning throughout the sub-ss. (3), 
(4) and (5) of s, 21. 

There is another difficulty in the way of accepting the interpretation which 
has found favour with the Tribunal. The person who is required to give inti- 
mation is the landlord who has obtained possession of the land as a result of 
such surrender within the specified dates. Now, a person who has obtained 
possession from the previous owner, who was also in possession of the land, does 
not answer the description of a person who has obtained possession of land as 
a result of surrender. The successor-in-interest of the ex-landlord obtains pos- 
session as a result of the sale-deed and the sale in his favour and not as a result 
of surrender of possession by the tenant. No duty can be, therefore, said to be 
cast on the landlord who has acquired land from a person who was a full gwner 
and who had obtained possession as a result of surrender from his tenant be- 
tween the two specified dates, but before the coming into force of the New Te- 
nancy Act. It is not contended on behalf of the State that the law requires 
such a person to make application either, though that person is on land as a 
landlord on the date of the coming into force of the Act. 

If we accept the construction put by the Tribunal, we will be faced with this 
position that a previous landlord, who had obtained surrender and possession 
from his tenant and who had no interest in the property on the date of the 
coming into force of the Act, is required by the law to give an intimation to the 
Tahsildar about his previous surrender and acquisition of possession, and if he 
fails to give such an intimation, the person who will be penalized for his failure 
is the new landlord who has acquired title as a result of a valid sale from the 
ex-landlord. We do not think that the Legislature intended that ‘A’ should 
be penalized for the sins of ‘B’ in this manner. Unless, therefore, we can find 
any indication of a statutory duty in the new landlord to give intimation about 
the fact of previous surrender and possession having been given to his prede- 
cessor-in-title between the two dates, we do not think that it is possible to hold 
that the person who comes on land as an owner prior to the coming into force 
of the Act can be visited with the penalties provided for in sub-s. (5) of š}. 21. 

We do not think that there is anything either in this section or other provi- 
sions of the Act which will permit a rule of construction to read any additional 
words in the use of the word ‘‘landlord’’ in sub-s. (3) or sub-s. (4) of s. 21 as 
if meaning, the landlord or a successor-in-title of that landlord. By the rules 
made and the form used and the inquiry that is required to be made under 
sub-s. (4) of s. 21, it is patent that-the only person who is required to give an 
intimation of surrender of tenancy and possession acquired by him between 
August 1, 1957, and the date of commencement of the Act is a landlord, who is 
still on land on the date of the commencement of the Act, because in respect 
of such landlord an inquiry, contemplated by sub-s. (4) of s. 21, is possible to 
determine whether the total land or area which he is cultivating personally as a 
tenure-holder or tenant does or does not exceed three family holdings. We can- 
not apprehend any circumstances in which such information in respect of the 
person who had acquired land by surrender and possession between the two 
specified dates could at all have a bearing if the area to be retained by the land- 
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lord actually on the land on the date of the coming into force of the Act is not 
the same person but a different person. It does not appear that this aspect was 
brought to the notice of the authorities when a particular construction was 
claimed for the scheme adumbrated in sub-ss. (3), (4) and (5) of s. 21 of the 
Act. The provision in sub-s. (5) of gs. 21, which visits a severe penalty on the 
landlord without any inquiry of restoration of possession of land to tenants, if 
that landlord were to fail to give an intimation under sub-s. (3) of s. 21, also 
must indicate that the person who is to be inflicted with this penalty must be 
the person on whom the duty to intimate would fall. If that person, ie. an 
ex-landlord, has already sold the property to another person, who had no hand 
either in obtaining surrender or possession and who was not required under 
the law to give an intimation under the provisions of sub-s. (3) of s. 21, that 
other person cannot possibly be deprived of his property by restoring its posses- 
sion to ex-tenants of his predecessor-in-title. 

Thus, viewed in any manner, we must hold that the landlord who is required to 
give an intimation under sub-s. (3) of s. 21 must be a landlord in possession of 
the land on the date of the coming into force of the Act, and if such landlord has, 
-according to the law then in force, transferred his rights in land to another per- 
son, no action can be taken against that person for the failure of his predessor- 
in-title to give intimation under sub-s. (3) of s. 21. In this case, therefore, Rama 
Tukaram could not be visited with any penalty of action under s. 21 (5) of the 
Act as Rama Tukaram was not the landlord within the meaning of either sub- 
s. (3) or sub-s. (5) of s. 21 of the Act. 

Inethe view we take of the provisions of s. 21 of the New Tenancy Act, it must 
be held that no action could be taken against petitioner No. 2 Rama Tukaram and 
that the orders of all the three authorities are without jurisdiction and must be 
quashed. Accordingly, we allow the petition, set aside the orders of all the three 
authorities and direct that no action is possible in this case. The result is, the 
petition is allowed with costs against respondents Nos. 2 and 6. 


Petition allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Kantawala. 


AZIMSHAH HYDERSHAH v. MAHARASHTRA REVENUE TRIBUNAL.* 

Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) Act (Bom. 
XCIX of 1958)—Bombay Tenancy and Agricultural Lands (Vidarbha Region) (Amend- 
ment) Act (Mah. XLIV of 1963), Sec. 6—Constitution of India, Arts. 226, 227— 
Whether s. 6 of Mah. Act XLIV of 1963 applies to proceedings before High Court under 
art, 227 challenging order of Revenue Tribunal—Applicability of s. 38(3)(e) of Bom. 
Act XCIX of 1958 where tenancies of different tenants are being terminated—High 
Court whether can interfere with orders of Tribunal under art. 227 on ground of sub- 
sequent amendment of law. 


Section 6 of the Bombay Tenancy and Agricultural Lands (Vidarbha Region) 
(Amendment) Act, 1968, applies only to suits, appeals or proceedings which may be 
pending on the date of the coming into force of the amending Act before any of the 
authorities such as the Tahsildar, the Collector, Agricultural Tribunal or the Revenue 
Tribunal which are authorities created under the Bombay Tenancy and Agricultural 
Lands (Vidarbha Region and Kutch Area) Act, 1958, but not to proceedings pending 
before the High Court whose jurisdiction is invoked under the Constitution of India. 
Therefore, by filing an application under art. 227 of the Constitution by which a final 
order of the Revenue Tribunal is challenged by a petitioner, the petitioner cannot con- 
tend that the proceedings under the Tenancy Act are pending before the High Court. 


* Decided, April 17/18,'1964. Special Civil Applications Nos. 35 and 43 of 1963). 
Application No. 435 of 1962 (with Special Civil : 
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Section 38(3) (e) of the Bombay Tenancy and Agricultural Lands (Vidarbha Re- 
gion and Kutch Area) Act, 1958, applies to a case where tenancies of different tenants 
under the same landlord are being terminated. 

Ram. Shivaraya v. Mukteshwar', applied 

The fact that by a subsequent amendment the law itself is changed cannot be a 
ground justifying interference by the High Court under art, 227 of the Constitution 
with the final orders of a tribunal or authority which were not challengeable on any 
valid grounds according to law then prevailing. 


Tue facts are stated in the judgment. 


pecial Cwil Application No. 435 of 1962. 
R. N. Deshpande, for the petitioner. 
C. S. Dharmadhikari, for respondent No. 4. 


Special Civil Application No. 35 of 1963. 
. 8. Dharmadhikari, for the petitioner. 
. N. Chandurkar, for respondent No. 1. 


Special Cw. Application No. 43 of 1963. 
C. 8. Dharmadhikari, for the petitioner. 
M. W. Palekar, for respondent No. 1. 


ABHYANKAR J. This order will also dispose of Special Civil Applications 
Nos. 35 and 48 of 1968 arising out of the same order. The latter two petitions 
are, however, not pressed and are dismissed with costs. 

Special Civil Application No. 485 of 1962 is filed by one Azimsha. Azimsha 
was a tenant of field survey No. 35, having a total area of 28 acres and 29 gunthas, 
One Pandurang was a tenant of field survey No. 231/1. Azimsha was inducted 
on land as tenant in the year 1954-55, whereas Pandurang became a tenant in 
1951-52. Both these fields along with some other property was part of a joint 
family property, of which one Vasantrao and his mother Manoramabai (res- 
pondent No, 4 in this petition) were members. There were other persons who 
had interest in this property. One Indirabai commenced a suit for partition and 
separate possession of her share in the joint family property (Civil Suit No. 
10-A of 1944) in the Civil Court. To this suit Shripatrao (husband of respon- 
dent No. 4 Manoramabai and father of Vasantrao) was a party. Ultimately a 
final decree for partition was passed in that suit as a result of division of pro- 
perty made by the Collector on foot of a preliminary decree. The fields which 
were the subject-matter of the proceedings before the revenue authorities in 
these cases seemed to have been allotted to the share of the branch of the deceased 
Shripatrao in that partition, Thereafter a partition took place between Vasan- 
trao and his brother as well as Manoramabai and her co-widow, on foot of a re- 
gistered partition deed dated March 27, 1959. This document describes a parti- 
tion having been effected among the four members in respect of their joint 
ancestral property. At this partition of 1959, 14 acres and 144 gunthas of 
land from eastern side of survey No. 35 were allotted to respondent No. 4 
Manoramabai. Five acres of land in survey No. 231/1 were also allotted to 
respondent No. 4. Manoramabai gave a notice purporting to act under s. 38 of the 
new Tenancy Act to both Azimsha and Pandurang, terminating the tenancy 
of the lands in their possession to the extent of the share allotted to Manoramabai, 
On the basis of these notices separate applications seem to have been filed by 
Manoramabai before the Tahsildar under s. 36 of the new Tenancy Act. The 
Revenue case against Azimsha was registered as Revenue Case No. 449/59 
(6)/1959-60 of mouza Galvi, talug and district Yeotmal. By an order dated 


1 (1962) Special Civil Application No. 1051 on March 1, 1962 (Unrep.). See (1962) N.L.J. 
of 1961, desided by Tambe and Kantawala JJ., Note 57. 
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October 26, 1960, the Tahsildar held that Manoramabai would be entitled to 
acquire only 7 acres and 74 gunthas of land from survey No. 35 cultivated by 
the petitioner Azimsha. Similarly, the Tahsildar granted 24 acres of land out 
of survey No. 231/1, cultivated by Pandurang. 

Against these orders both the tenants as well as respondent No. 4 Manoramabai 
filed appeals before the Sub-Divisional Officer. All the appeals were heard to- 
gether and the Sub-Divisional Officer came to the conclusion that Manoramabai 
was entitled to possession of whole of the area in possession of each tenant, He, 
therefore, dismissed the appeals filed by Azimsha and Pandurang and allowed 
the appeals of Manoramabai. 

Thereafter the two tenants filed separate revision applications before the 
Maharashtra Revenue Tribunal. Both the applications were heard together and 
have been disposed of by a common order, dated July 20,1962. Before the Tri- 
bunal, among other questions, one of the issues raised was whether Manoramabai, 
having acquired right to the property as a result of the partition on March 27, 
1959, was precluded from terminating the tenancies under s. 38(7) of the new 
Tenancy Act inasmuch as she had acquired the property as a result of transfer. 
This contention was repelled by the Tribunal. The Tribunal also took the view 
that Azimsha the petitioner before us, having been introduced on land after 
Pandurang, the Court had to determine how much of Azimsha’s land was liable 
to be given to the landholder as a result of termination of the lease. The Tri- 
bunal took the view that the total land held by the landholder was in excess of 
one-third of a family holding, but less than one family holding, and therefore 
she was entitled to land equal to one-third of a family holding, namely, an area 
of 10 ‘acres and 26 gunthas. The Tribunal further held that Azimsha being 
a tenant who had come on land after Pandurang was liable to be evicted to the 
extent of 10 acres and 26 gunthas of land under sub-s. (4) of s. 38 read with 
proviso (a). In this view of the matter, the Tribunal fully allowed the revi- 
sion filed by Pandurang, holding that Pandurang was not liable to be evicted 
from any area in his possession, but so far as Azimsha was concerned, Manorama- 
bai would be entitled to claim from him not 14 acres and 144 gunthas as decided 
by the Sub-Divisional Officer in appeal but only 10 acres and 26 gunthas. 

The petitioner Azimsha challenges the order of the Revenue Tribunal and 
has raised three points :-— 

(1) That the petitioner had no opportunity to contest the position that Pan- 
durang was introduced on land earlier than the petitioner and the finding to 
that effect being recorded in his absence he is not bound by it. 

(2) That the provisions of s. 38(3) (e) do not apply to a case where tenancies 
of different tenants are being terminated and that it would apply only to the 
case of a tenant who has more tenancies than one under the same landlord. 

(3) That the amendment effected in s. 38(7) of the new Tenancy Act by 
Maharashtra Act XLIV of 1963 is retrospective in operation, and inasmuch as 
this petition is pending in this Court the petitioner should get benefit of that 
amendment. 

We will consider each of these points in the same order. 

In our opinion, the petitioner is not entitled to contend for the first time 
in this Court that the tenancy of the other tenant Pandurang was prior to his. 
The two revision applications before the Tribunal were heard together and the 
Tribunal has observed in para. 4 of its order that the tenancy of the applicant 
Pandurang being earlier than that of Azimsha, the landlord would be competent 
to terminate the tenancy of Azimsha which is admittedly of shortest duration. 
Thus, before the Tribunal it does not seem to have been contested that the 
tenancy of Azimsha was shortest in point of duration. That was a question of 
fact. If the petitioner had any grievance as to that question, he could have 
very well stated before the Tribunal that he had no opportunity to con- 
test this fact and the Tribunal would have given him the appropriate relief. 
That fact not having been disputed before the Tribunal, we do not think the 
petitioner is now entitled to canvass the correctness of that finding on the ground 
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that he bad no opportunity to contest the position whether or not his own 
tenancy was of shortest duration. 

As regards the second question, the matter is decided by a Division Bench 
of this Court in Ram Shivaraya v. Mukteshwar’. Though that case arose under 
the Bombay Tenancy and Agricultural Lands Act, 1948, the provision which 
was under examination, was s. 31A (a) and (e) of that Act which is in part materia 
with the provisions of s. 38(3) (e) of the new Tenancy Act in this region. The 
Division Bench observed as follows :— 

“,,.Cases may arise where the same man may hold different lands under different 
tenancies created at different times. Cases may arise where the same man holds vari- 
ous lands but under one tenancy. Cases may arise where each land is held by a different 
tenant. The Court will have to see in each case which creation of relationship of land- 
lord and tenant is of the shortest duration....The expression ‘more tenancies than one 
are held under the same landlord’ is wide enough to include both the cases, ie. where 
one tenant holds more lands than one under different tenancies as well as different tenants 
holding different pieces of lands under different tenancies.” (Vide Ram Shivaraya v. 
Mukteshwar, 1962 N.L.J. Note 57). 

In view of this decision we do not think that the contention raised before us 
is well founded and must be rejected. 

The third contention of the petitioner is that a substantial change has been 
made by an amendment effected in sub-s. (7) of s. 38 of the new Tenancy Act. 
By this amendment the word ‘transfer’ expressly includes partition. The peti- 
tioner’s case is that the respondent Manoramabai specifically traced her source 
of title to a partition effected in 1959 between herself and her sons, and the 
petitioner is entitled to get benefit of the amendment and Manoramabai cannot 
terminate his tenancy. 

Maharashtra Act XLIV of 1963, which has amended s. 38 of the new Tenancy 
Act, was made applicable in this region from December 28, 19638, under Notifi- 
cation No. TNC/5763/50042-M-(Spl.), dated December 24, 1968, published in 
the Maharashtra Government Gazette of December 26, 1963, at p. 1734 in Part 
IVB. Section 6 of this amending Act XLIV of 1963 provides as follows :— 


“6. Certain amendments to apply to pending Proceeding—Sections 38 and 39 of the 

principal Act as amended by this Act shall also apply as respects all suits, appeals and 
proceedings which are pending before any authority, tribunal or court on the date of the 
commencement of this Act.” 
The contention of the learned counsel for the petitioner is that his petition 
under art. 227 of the Constitution is pending in this Court and therefore the 
amendment to ss. 88 and 39 effected by the Maharashtra Act XLIV of 1963 
should apply and thus if that amendment is made applicable to the facts of this 
ease, he should get relief on the basis of applicability of such amendment to 
these proceedings. 

On the other hand, the contention of the respondent is that the amendment is 
made applicable only to proceedings which are pending under the Act, namely, 
under the new Tenancy Act before authorities created by that Act, and the 
mere fact that a final order of the Revenue Tribunal is challenged by the peti- 
tioner invoking the extraordinary jurisdiction of this Court under art. 227 
of the Constitution does not attract the provisions of s. 6 of the Maharashtra 
Act XLIV of 1963. 

In our opinion, it is not possible to accept the construction contended for 
by the learned counsel for the petitioner as to the effect of s. 6 of the amending 
Act, i.e. Maharashtra Act XLIV of 1963. An examination of the provisions 
of the Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch 
Area) Act, 1958, shows the different types of proceedings which can be taken 
under that Act. Under s. 101 of the Act all enquiries and other proceedings 
which can be taken before the Tahsildar or the Tribunal commence by an appli- 


1 (1962) Special Civil Application’ No. 1051 on March 1, 1962. See (1962) N.L.J. Note 57. 
of 1961, decided by Tambe and Kantawala JJ., 
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cation in writing. Section 102 provides that in all enquiries and proceedings 
commenced by presentation of an application under s. 101, the Tahsildar or 
the Tribunal shall exercise the same powers as the Mamlatdar’s Court under the 
Mamlatdar’s Courts Act, 1906, and shall, save as provided in s. 86, follow the 
provisions of the said Act as if the Tahsildar or the Tribunal were the Mamlat- 
dar’s Courts under the said Act and the application presented was a plaint pre- 
sented under s. 7 of the said Act. Section 7 of the Mamlatdar’s Courts Act 
provides that all suits under this Act shall be commenced by a plaint which 
shall be presented to the Mamlatdar in open Court by the plaintiff and which 
shall contain the prescribed particulars, Thus, it will be seen that the word 
‘*snits’’ which has been used in s. 6 of the Maharashtra Act No. XLIV of 1963 
must necessarily refer to the proceedings commenced by presentation of a plaint 
before the Tahsildar or the Tribunal which shall be governed by the procedure 
of the Mamlatdar’s Courts Act. Reference was also invited to the provisions 
of ss. 124 and 125 of the new Tenancy Act, Explanation to each of which sections 
says that for the purposes of that section a civil Court shall include a Mamlat- 
dar’s Court constituted under the Mamlatdar’s Courts Act, 1906. There are 
provisions for appeals against orders of the Tahsildars under s. 107 of the new 
Tenancy Act. -Express right of appeal has been given against several kinds 
of orders of the Tahsildar or the tribunal to the Collector. ‘‘Tribunal’’ has 
been defined under s. 2(33) of the Act as meaning Agricultural Lands Tribunal 
constituted under s. 97 for determination of value of a site of a dwelling house 
or land. The Tribunal has also several other ancillary powers. So far as appli- 
cation under s. 36 of the new Tenancy Act is concerned, such an application 
woultl constitute a ‘proceeding’ under the Act as it is so deseribed under s. 102. 
Under s. 103 of the new Tenancy Act the Collector is empowered after due notice 
to parties to transfer any proceeding under this Act pending before a Tahsildar 
to some other Tahsildar within the district. It is thus clear that reference to 
‘‘guits, appeals and proceedings’’ in s. 6 of the Maharashtra Act XLIV of 1963 
must necessarily be construed as a reference to proceedings which answer the 
description of ‘suits, appeals or proceedings’ under that Act. It cannot possib- 
ly refer to matters pending before the High Court when its extraordinary juris- 
diction is invoked under the Constitution. The mandate under s. 6 of the 
Maharashtra Act XLIV of 1963 requires the authority, tribunal or the Court 
to apply the amended provisions of s. 38 or 39 to suits, appeals or proceedings 
pending before such authority, tribunal or Court. We are not able to accept 
the contention of the learned counsel for the petitioner that use of the word 
‘‘eourt’’ in this section should include a High Court. This is. not because the 
High Court may not be a Court but because in the context in which the words 
are used designating the authority before which one or the other kind of pro- 
ceedings, i.e. suit, appeal or proceeding, may be pending, those words cannot 
possibly include a proceeding under the Constitution when the jurisdiction of 
the High Court is invoked under art. 226 or 227 of the Constitution. 

A proceeding cannot be said to be pending if the matter is finally decided 
by the highest authority created under the special Act. Once the Revenue Tri- 
bunal passes a final order, the proceedings are at an end so far as the litigant 
working out his rights under the special Act is concerned. The jurisdiction that 
the High Court exercises or is called upon to exercise when its jurisdiction under 
art. 226 or 227 is invoked, is not an appellate jurisdiction. It is an extra- 
ordinary jurisdiction, and if powers under art. 227 are invoked, it has also the 
superintending jurisdiction. Whenever an authority exercises an appellate juris- 
diction, it may be possible to contend that the original lis continues, but the 
jurisdiction of the High Court which is invoked under art. 226 or 227, not being 
an appellate jurisdiction but an original jurisdiction, it cannot be said that the 
matter which is finally decided under the Tenancy Act is re-opened in the sense 
that it is continued. We must, therefore, hold that by filing an application 
under art. 227 of the Constitution by which a final order of the Tribunal is 
challenged by the petitioner, the petitioner cannot contend that the proceedings 
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under the Tenaney Act are pending before the High Court. We have already 
indicated that s. 6 will apply only to suits, appeals or proceedings which may 
be pending on the date of the coming ‘into force of the Maharashtra Act XLIV 
of 1963 before any of the authorities such as the Tahsildar, the Collector, Agri- 
cultural Tribunal or the Revenue Tribunal which are authorities created. under 
the new Tenancy Act, but not to proceedings pending before the Ifigh Court 
whose jurisdiction is invoked not under any of the provisions of the Tenancy 
Act but under the Constitution. 

The jurisdiction which the High Court exercises when it entertains a petition 
under art. 227 of the Constitution is of a special character. In a sense it is a 
limited jurisdiction and that jurisdiction is exercised to see to it that the inferior 
tribunals, whose orders are challenged before the High Court, keep within the 
bounds of their authority. Decided cases show that the jurisdiction may be 
invoked if the Tribunal has acted without evidence, or in flagrant violation of 
law, or the order of the Tribunal results in grave injustice or grave miscarriage 
of justice, or there is substantial failure of justice which are all aspects of 
failure of justice, or if the tribunal neglects mandatory provisions, or passes a 
patently unjust or illegal order by arbitrary procedure, or the order is without 
jurisdiction or any principles of natural justice are violated. An order is not 
liable to be set aside merely because there is an error of law. 

The only writ which the petitioner could with propriety claim in this case 
would be a writ of certiorari because this kind of writ would enable us to correct 
error in judicial exercise of the powers by the tribunal. The circumstances in 
which such a writ may issue are indicated in Hari Vishnu v. Ahmad Ishague?. 
Therein the Court observed as follows(p. 241) :— 

“Now, if a writ of prohibition could be issued only if there are proceedings pending 
in a court, it must follow that is incapable of being granted when the court has ceased 
to exist, because there could be then no proceeding on which it could operate. But it 
is otherwise with writ of certiorari to quash because it is directed against a decision 
which has been rendered by a court or tribunal, and the continued existence of that 
court or tribunal is not a condition of its decision being annulled. In this context, the 
following passage from Juris Corpus Secundum, Volume 14, page 126 may be usefully 
quoted: 

‘Although similar to prohibition in that it will lie for want or excess of jurisdiction 
“certiorari” is to be distinguished from prohibition by the fact that it....is “directed to 
the cause or proceeding in the lower court” and not to the court itself, while prohibition 
js a preventive remedy issuing to restrain future action and is directed “to the court” 
itself? 

The decision in Clifford and O’Sullivan™, which was concerned with a writ of pro- 
hibition is, therefore, inapplicable to a writ of ‘certiorari’ to quash. It has also to be noted 
that in that case as the military Court had pronounced its sentence before the application 
was filed, a writ of prohibition was bound to fail irrespective of the question whether the 
Tribunal was ‘functus officio’ or not, and that is the ground on which Viscount Cave 
based his decision. He observed: 

‘A further difficulty is caused to the appellants by the fact that the officers constituting 
the so-called military Court have long since completed their investigation and reported 
to the commanding officer, so that nothing remains to be done by them, and a writ of 
prohibition directed to them would be of no avail. See In the matter of Poe’ and 
Chabot v. Lord Morpeth.” ” 

In Satyanarayan v. Malltkarjwn® where the above principles have been rei- 
terated, it is observed in para. 18 at page 142 as follows :— 

“ ..The scope of that section (the reference is to section 107 of the Government 
of India Act, 1915) has been discussed in many decisions of Indian High Courts. However 
wide it may be than the provisions of S. 115 of the Code of Civil Procedure, it is well 


2 [1055] ALR. S.C. 233. 4 (1848) 15 Q.B. 446. 
2a [1921] 2 A.C. 570, at p. 584. 5 [1060] A.T.R. 8.C. 137. 
3 (1833) 5 B.& Ad. 681. 
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established that the High Court cannot in exercise of its power under that section assume 
appellate powers to correct every mistake of law. Here there is no question of assumption 
of excessive jurisdiction or refusal to exercise jurisdiction or any irregularity or illegality 
in the procedure or any breach of any rule of natural justice. If anything, it may 
merely be an erroneous decision which, the error not being apparent on the face of 
the record, cannot be corrected by the High Court in revision under S. 115 of the Code 
of Civil Procedure or under Art. 227.” 

In Waryam Singh v. Amarnath® the rule is laid down in these words :— 

“This power of superintendence conferred by Article 227 is, as pointed out by Harries, 
CJ. in Dalmia Jain Airways Ltd. v. Sukumar Mukherjee’, to be exercised most sparingly 
and only in appropriate cases in order to keep the Subordinate Courts within the bounds 
of their authority and not for correcting mere errors.” 

Confirming this view of the Court their Lordships observed in Nagendra Nati 
v, Commr. of Hills Divisions (p. 418) :- 

“It is thus clear that the powers of judicial interference under Art. 227 of the 
Constitution with orders of judicial or quasi-judicial nature, are not greater than the 
powers under Art. 226 of the Constitution. Under Art, 226, the power of interference 
may extend io quashing an impugned order on the ground of a mistake apparent on the 
face of the record. But under Art. 227 of the Constitution, the power of interference is 
limited to seeing that the tribunal functions within the limits of its authority.” 

If we apply these tests, it could hardly be shid that any of the Revenue authori- 
ties, including the Tribunal, either acted beyond the bounds of their authority or 
that there was any error in the application of the law. The fact that by a sub- 
sequent amendment the law itself is changed cannot possibly be a ground justi- 
fying interference with the final orders of the authority which were not challenge- 
able on any valid grounds according to law then prevailing. It is not as if by 
filing a writ petition the lis between the parties is reopened. The limited scope 
of challenge which is permissible for quashing the final orders of the authorities 
is indicated in the above decision in Hari Vishnu Kamath’s case. It could not 
be said, therefore, that there was any error of law or procedure, or any violation 
of the principle of natural justice, which could be said to vitiate the orders of 
the Tribunal or other authorities in these cases. If the law was that partition 
was not to be included in transfers up to a particular date, then we fail to 
see how the orders passed on the basis of the then state of law could be success- 
fully challenged as erroneous or without jurisdiction because of subsequent 
change in law. It is true that if the matter is not finally decided, s. 6 of the 
Maharashtra Act XLIV of 1963 permits a party to the proceedings before any of 
the authorities under the Act to take advantage of the change. Advantage can 
also be taken in proceedings which may come to be filed after the amendment 
became effective. But so far as the rights which have been finally decided in 
due compliance with the provisions of the law as it then stood are concerned, 
we do not see that.it is intended by the Legislature that there should be reopen- 
ing of these proceedings by the mere fact that any of the parties approached 
the High Court and invoked its jurisdiction under art. 227 of the Constitution. 
No provision of a State law can have the effect of enlarging or limiting the juris- 
diction of the High Court under art. 226 or 227 of the Constitution. The limits 
have been put by the High Court itself and by the superior Courts, and that 
limit is to confine the exercise of jurisdiction of the High Court to cases where 
the order of the inferior tribunal is shown to suffer from any of the known 
vices i.e. acting in excess of jurisdiction, or refusing to exercise jurisdiction 
or acting with such illegality or irregularity in procedure which vitiates the 
order, or acting beyond the scope of authority, or in violation of the principles of 
natural justice. If the final-order cannot be challenged on any of these grounds, 
we do not think that the subsequent change in law will justify interference 
with the order impugned in these cases which had become final and in due com- 


6 [1954] A.I.R. 8.C. 215, at p. 217. 8 [1858] A.I.R. S.C. 398. 
7 [1951] A.I.R. Cal. 193, s.B. 
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pliance with the law as it then was. We must, therefore, decline to exercise our 
jurisdiction invoked by the petitioner. As the proceedings are not re-opened, 
unless the petitioner can successfully ask us to remand the case on this ground, 
the proceedings will not become a pending proceeding under the Act. We do 
not think that s. 6 of Maharashtra Act XLIV of 1963 applies to proceedings be- 
fore the High Court because it is not a proceeding under the Act, and merely 
because there was a change in law the petitioner is not entitled to ask us to 
quash the order of the Tribunal in this case. The third contention also must 
fail. 

The result is that Special Civil Application No. 485 of 1962 is also dismissed 
but in the cireumstances there will be no order as to costs. As stated above in 
the beginning, the Special Civil Applications Nos. 35 and 43 of 1963 are not 
pressed and are dismissed with costs. 

Applications dismissed. 





ORIGINAL CIVIL. 


Before Mr. Justice S. M. Shah. 
CONSOLIDATED FOODS CORPORATION 


v. ' 
BRANDON & CO. PRIVATE LIMITED.* 

Trade and Merchandise Marks Act, 1958 (XLII of 1958), Secs. 6, 11, 12(3), 18(1), 27— 
Food Products Order 1955, Sec. 8—Right to exclusive use of distinctive ma?k how 
acquired—Whether proof of length of user or extent of trade necessary to establish 
such right—Effect of registration of trade mark—Requisite of mark of person 
opposing registration of mark under s. 11(a)—-Person claiming to be proprietor of 
mark when applying for its registration whether must prove that he had used it as 
such proprietor—Discretion under s. 12(3), regarding concurrent registration when to 
be exerctsed—Whether registration of same name as trade mark on food products 
having different origins permissible—Name of manufacturer whether must be exhi- 
bited on container of product or on label of such container under s. 8 of Food 
Products Order. 


In case of a distinctive mark within the meaning of the Trade and Merchandise 
Marks Act, 1958, right to the exclusive use thereof can be acquired immediately 
on that mark being used as a trade mark i.e. used by the trader in his business 
upon or in connection with his goods and it is not necessary to prove either the 
length of the user or the extent of the trade. Therefore, if it is shown that such a 
distinctive mark was used by a trader as a trade mark upon or in connection with 
his products even for once prior to the use of that mark by another trader, and 
if there is no evidence to show that this mark was abandoned by him, he would 
be entitled under s. 18 of the Act to apply for registration of that mark as his trade 
mark and also to oppose an application made by any other trader for the purpose 
of registering that mark in his name. 

A trader acquires a right of property in a distinctive mark merely by using it 
upon or in connection with his goods irrespective of the length of such user and 
the extent of his trade. The trader who adopts such a mark is entitled to protec- 
tion directly the article having ‘assumed a vendible character is launched upon the 
market. As between two competitors who are each desirous of adopting such mark 
it is entirely a question of who gets there first. To claim the proprietorship of a 
mark it is not necessary that the goods should have acquired a reputation for quality 
under that mark. Actual use of the mark under such circumstances as showing an 
intention to adopt and use it as a trade mark is the test rather than the extent or 
duration of the use. A mere casual, intermittent or experimental use may be in- 
sufficient to show an intention to adopt the mark as a trade mark for specific 


*Decided, April 26, 1961. O.C.J. Miscellaneous Petition No. 208 of 1960. 
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articles of goods. Registration under the statute does not confer any new right to 
the mark claimed or any greater rights than what already existed at common law 
and at equity without registration. It facilitates a remedy which may be enforced 
and obtained throughout the State and it establishes the record of facts affecting 
the right to the mark. Registration itself does not create a trade mark. The trade 
mark exists independently of the registration which merely affords further protec- 
tion under the statute. Common law rights are left wholly unaffected. Priority in 
adoption and use of a trade mark is superior to priority in registration. 

A. G. Spalding & Bros. v. A. W. Gamage Ld? and Boord & Son v. Thom and 
Cameron Ltd. distinguished. 

Bow v. Hart? Champagne Heidsieck Et Cie. Monopole Societe Anonyme v. 
Buxton‘ The Collins Co. v. Brown, Hall v. Barrows Ewing and Co. v. Grant, Smith 
and Co.’ McAndrew v. Bassett,’ Maxwell v. Hogg: Hogg v. Maxwell, Nicholson & Sons 
Ld. v. Bass, Ratcliff & Gretton, Ld. Bass, Ratcliff & Gretton, Ld. v. Nicholson & 
Sons, Ld.” In re Century Mills Co. Ltd.“ and Gaw Kan Lye v. Saw Kyone Saing 
referred to. 

For the purpose of s, 11(a) of the Trade and Merchandise Marks Act, 1958, it is 
necessary that the mark of the person opposing the registration of a mark similar 
to his own, should have attained such reputation among the members of the public 
as would lead them to associate the mark only with his products and of no one else. 

Under s. 18(1) of the Trade and Merchandise Marks Act, 1958, it is necessary that 
not only a person should claim to be the proprietor of that trade mark but he 
should prove that he had used it as such proprietor on his goods, 

ahe discretion referred to in s. 12(3) of the Trade and Merchandise Marks Act, 
1958, regarding concurrent registration can only be exercised where two or more 
parties unknown to each other and unaware of the mark used by each other in- 
nocently adopt and use the same mark in respect of their respective goods of the 
same nature. 

It is not right to allow in the interest of public similar kinds of food products 
having different origins to be advertised and sold in this country and abroad under 
the same name, and therefore such products cannot be allowed to be marketed 
under the same trade mark. 

In Matter of Vitamins Ltd.’s Application for a Trade Mark," applied. 
Gaines Animal Foods Ld.”, referred to. 

Under s. 8 of the Food Products Order, 1955, it is not necessary to exhibit the 
name of the manufacturer of the product on any part of the container in which the 
product is packed or on the label affixed to such container. 

Observations of Farewell J. in William Bailey (Birmingham) Ld. v. A. C. 
Gilbert Co., regarding jurisdiction of the Court of Appeal while dealing with an 
appeal against the decision of the Registrar of Trade Marks, agreed with. 


Tre facts are stated in the judgment. 


K. 8. Shavaksha, with J. I. Mehta, for the petitioners. 
8. B. Shah, with Rustom R. Dadachanji, for the respondents. 
C. V. Nagaraja Sastri, for the Registrar of Trade Marks. 


Suan J. This is a petition by way of appeal filed by Consolidated Foods 
Corporation incorporated under the laws of the State of Maryland in the 
United States of America and having its principal place of business at San 
Francisco, California, against the order and judgment of Mr. C. D. V. Raman, 
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4 (1920) 47 R.P.C. 28. 12 (1946) 49 Bom. L.R. 52. 
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the Joint Registrar of Trade Marks, Bombay, dismissing its oppositious to the 
three applications being application No. 178155, application No. 178158 and 
application No. 178159 filed by the respondents Messrs. Brandon & Co. Private 
Limited for registration of the mark ‘‘Monarcl’’ in respect of certain fruits 
and vegetable preparations. 

On January 23, 1957, the respondent company filed the three applications 
aforesaid for registration of the mark consisting of the word ‘‘Monarch”’ 
(per se) in classes 29, 30 and 82 respectively. Application No. 178155 was in 
respect of ‘‘preserved, dried and cooked fruits and vegetables; jellies and 
jams, preserves and pickles,’’ all being goods included in Class 29; Application 
No. 178158 was in respect of ‘‘sauces, spices, curry powders, papads (being 
cereal preparations) and condiments’? and Application No. 178159 was in res- 
pect of ‘‘syrups (not included in other classes) and other preparations for 
making beverages; and other non-alcoholic drinks”. These applications were 
advertised as accepted for registration in the Trade Mark Journal No. 199 dated 
September 16, 1957. 

The petitioner corporation filed separate notices of opposition to each of these 
applications, being opposition Nos. 3959, 8958 and 3960 respectively. The 
asia of opposition set out in those notices were the same and they were as 

ollows: 

“(a) That by reason of the use of the word “Monarch” by the opponents (the 
petitioners) prior to 1951, the use of the said word by the applicants (the respondents) 
was likely to deceive or cause confusion, and therefore its registration would be con- 
trary to the provisions of section 11(a) of the Trade & Merchandise Marks Aœ, 1958, 

(b) That the adoption and use of proposed mark by the respondents was not 
bonafide; . 

(c) That the respondents were not the proprietors of the mark; 

(d) That the respondents’ mark was disentitled to protection in a Court of Justice 
as its use was contrary to law and 

(e) That in the exercise of the discretion of the Registrar, the registration of the 
mark should be refused.” 

The respondent company by its counter statement denied the allegations 
made by the petitioner corporation in its notices of opposition and submitted 
that it had honestly adopted the word ‘‘Monarch’’ as its trade mark and it had 
been carrying on business under the said trade mark on a large and extensive 
scale since 1951. The respondent company specifically denied in the counter- 
statement that the petitioner corporation had ever sold any goods bearing the 
mark ‘‘Monarch”’ in India and submitted that the question of confusion or de- 
ception, therefore, did not arise. 

/ In support of the application filed by the respondent company, affidavits 
were filed by Mr. F. W. Audsley, a director of the respondent company and by 
some traders and customers. One affidavit by Shri Autar Krishna Sharma, 
the managing director of Messrs. Kipre (India) Private Ltd: was also filed. 
On the other hand, in support of the opposition filed by the petitioner corpora- 
tion, affidavits of Mr. Jamie Phiroz Birdi, the representative in India of the 
petitioner corporation, Mr. Richard G. Grant, Vice-President and a Principal 
Officer of the petitioner corporation and Mr. Stacey H. Gifford, Vice-President 
and Secretary of the petitioner corporation were filed. Besides these affida- 
vits, four affidavits of traders and an equal number of affidavits of customers 
were also filed. A further affidavit was also filed by Mr. Jamie Phiroz Birdi. 

As the parties concerned and the issues involved in all these applications 
and oppositions were the same, all of them were consolidated and heard together 
by the Joint Registrar of Trade Marks. At the hearing, evidence was also 
given by Rustom Merwan Rustom on behalf of the petitioner corporation aud 
by Mr. F. W. Audsley on behalf of the respondent company. After consider- 
ing the affidavits and the evidence as aforesaid and also several documents 
which were exhibited in the case, the Joint Registrar of Trade Marks dismissed 
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the petitioner corporation’s opposition and directed the respondent company’s 
application to proceed subject to certain limitations specified in his order dated 
March 18, 1960. It is against this order that the petitioner corporation has 
filed the present petition by way of appeal to this Court. Before setting out 
the contentions raised on behalf of the petitioner corporation at the hearing 
of this petition, it is necessary to relate briefly the circumstances which led to 
the present proceedings. 

It appears that some time in 1852 the petitioner corporation’s predecessors in 
title adopted the word ‘‘Monarch’’ as their trade mark in respect of canned, 
bottled and packaged food products and marketed their products under that 
trade mark ever since that date continuously and extensively. It further 
appears that the trade mark ‘‘Monarch’’ has been registered in the name of 
the petitioner corporation and its associates in about 20 countries of the world 
including the United States of America, Great Britain and Canada in respect 
of, inter alta, canned, bottled and packaged food products. The petitioner cor- 
poration contended that the trade mark ‘‘Monarch’’ was thus exclusively asso- 
ciated by the trade and the public world over with the goods emanating from 
itself. Besides, it was the case of the petitioner corporation that its food pro- 
ducts under that trade mark were being very widely and extensively advertised 
throughout the world through American magazines such as ‘‘Tife’’, ‘‘Saturday 
Evening Post’’, ‘‘Country Gentleman’’ and others which were having a large 
circulation in this country. 

According to the petitioner corporation, its food products bearing the trade 
mark ‘‘Monarch’?’ were for the first time imported into this country in or about 
1935. Thereafter, they could not be imported during the second world war, 
but again, some time in 1947 imports were resumed until import restrictions 
were imposed in or about 1950. According to the petitioner corporation, such 
imports into this country as were permissible under the import regulations for 
the time being in force were continued and that between April, 1955 and 
January, 1957, the imports of its products into this country under the trade 
mark ‘‘Monarch’’ were of the retail value of over Rs. 1,50,000. 

On January 23, 1957, the respondent company made the aforesaid three 
applications for the registration of the mark consisting of the word ‘‘Monarch’’ 
(per se) in Classes 29, 30 and 32 respectively. In these applications, the res- 
pondent company had clearly stated that it had started using the trade mark 
*‘Monareh’’ in respect of its food products some time in the year 1951 and 
its claim for registration of the mark ‘‘Monarch’’ was sought to be sustained 
by the allegation that the mark had attained a distinctive character in refer- 
ence to its products on account of large sales thereof between the years 1952 
and the date of those applications. <As stated above, the Joint Registrar of 
Trade Marks dismissed the oppositious filed by the petitioner corporation to 
the applications made by the respondent company and directed registration of 
the mark ‘‘Monarch’’ on each of those applications subject to certain limita- 
tions. 

In support of this petition, Mr. Shavaksha, the learned counsel for the peti- 
tioner corporation, contended that the petitioner corporation itself was the pro- 
prietor of the mark ‘‘Monarch’’ even so far as this country was concerned, 
because, the petitioner corporation was the first to import and sell its products 
with that mark in this country long prior to the respondent company using 
that mark in respect of its similar products and that, therefore, under s. 18 of 
the Trade and Merchandise Marks Act, 1958, the Registrar should have in exer- 
cise of his discretion refused to order registration of that mark in favour of 
and in the name of the respondent company. It is true that this contention 
was not raised before the Joint Registrar of Trade Marks. That the respondent 
company was not the proprietor of the mark ‘‘Monarch’’ was urged by the peti- 
tioner corporation before the Joint Registrar of Trade Marks, not because the 
petitioner corporation had already been the proprietor of that mark in this 
eountry by reason of imports of its products long prior to 1951, but in view 
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of the fact that the name of Messrs. Kipre & Co. Private Limited appeared on 
the labels affixed on the products marketed by the respondent company sug- 
gesting that Messrs. Kipre & Co. Private Ltd. were the proprietors of the mark 
and not the respondent company. This contention was also raised by 
Mr. Shavaksha before me and I will deal with it as well in course of my judg- 
ment, but so far as the first contention raised by Mr. Shavaksha is concerned, 
although it was not taken before the Joint Registrar of Trade Marks, it was 
conceded by Mr. Shah, the learned counsel for the respondent company, and 
by Mr. Sastri, the learned counsel for the Registrar of Trade Marks, that such 
a contention could be raised by the petitioner corporation for the first time in 
appeal before me under the provisions of the Trade and Merchandise Marks 
Act, 1958. Accordingly, I allowed Mr. Shavaksha to urge that contention 
before me. 

In support of this contention, Mr. Shavaksha urged that on the affidavits 
filed on behalf of the petitioner corporation and the evidence led on its behalf, 
it was clear that the petitioner corporation had imported its products with the 
mark ‘‘Monarch”’ affixed to them into this country for the first time in 1935, 
thereafter, between the years 1947 and 1950 and then from 1955 onwards up- 
to the date of the applications filed by the respondent company and even there- 
after. Jn this connection, he invited my attention to the affidavit of Mr. Richard 
Grant which states in para. 7 as follows :— 


“The food products of the opponents (petitioner corporation) bearing the trade 
mark “Monarch” were imported into India for the first time in 1935”, 
to the affidavit of Rustom Mervan Rustom, which states in para. 3 as follows :— 

“Yo my personal knowledge, the foodstuffs bearing the trade mark ‘Monarch’ have 
been imported into India and marketed into India since at least 1935. I have always 
associated the trade mark ‘Monarch’ in respect of foodstuffs exclusively with the goods 
of the opponents’ (petitioner corporation) or their predecessors’ manufacture and those 
goods have acquired a unique reputation in India for their superior quality”, 
and to the affidavit of Jehangir Boman Irani who had started off as an assistant 
with Shah & Co. in 1935 which in para. 2 thereof states as follows :— 

“I have now been in the Provision Trade for over twenty years and I can say that 

I have known the ‘Monarch’ brand of Food Products of American Manufacture from 
the very beginning. This brand of American food products is of the highest quality and 
I buy them for my store without any hesitation”. 
For the purpose of showing that the petitioner corporation’s food products 
were imported into this country between the years 1947-50, Mr. Shavaksha once 
again invited my attention to the affidavit of Rustom who has been the manager 
of Messrs. Shah & Co. ever since 1912, which in para. 4 thereof states as 
follows :— 

“Imports of goods of the opponents (petitioner corporation) were made before and 
after the second world war. Imports after the second world war were resumed some 
time in 1947 until about 1950 when restrictions were reimposed. Although imports 
virtually stopped for some years after 1950, the goods of the opponents (petitioner corpo- 
ration) bearing the trade mark ‘Monarch’ which were already imported between 1947 
and 1950 continued to be in the market till long thereafter. It was possible for these 
goods to remain in the market so long, as the quality of these goods remains unaffected 
for a number of years.” 

Mr. Shavaksha also invited my attention to the evidence of this Rustom in 
course of which the witness produced an invoice book in which details of the 
original invoices were entered and showed entries under the date July 1, 1947, 
giving the particulars of the invoice relating to foodstuffs bearing the mark 
“Monarch’’. The witness also produced his bank pass book in which under 
date July 28, 1947, an amount of Rs. 4,328 being the rupee equivalent of 1895 
dollars which was the value of the aforesaid goods as well as some other goods, 
was shown to have been paid. Mr. S. B. Shah, the learned counsel fox the 
respondent company, however, pointed out that the food products shown in 
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those entries were consigned not by the petitioner corporation or any of its 
predecessors-in-title named in the affidavit of Mr. Stacey H. Gifford, but by 
the California Produce Company which did not seem to have had any relation 
either with the petitioner corporation or with any of its predecessors-in-title. 
Accordingly, he submitted that the evidence of the alleged import of food- 
stuffs bearing the mark ‘‘Monarch”’ in the year 1947 as deposed to by Rustom 
Merwan Rustom could not be of any assistance to the petitioner corporation 
for showing that any of its food products bearing the mark ‘‘Monarch’’ was 
imported into this country in the year 1947. It appears, however, that no 
question in this behalf was put to Rustom Merwan Rustom while he was giving 
evidence before the Joint Registrar of Trade Marks. For all one knows, if 
an explanation was asked for from that witness in this behalf he might pro- 
bably have said that California Produce Company which consigned those food- 
stuffs to Messrs. Shah & Co. in 1947 had purchased those products from the 
petitioner corporation or from any of its predecessors-in-title at the instance 
of Shah & Co. and consigned them to Shah & Co. along with some other goods. 
In the absence of any such question being put to the witness and in the absence 
of any evidence to show that any other company in America was using the 
mark ‘‘Monarch’’ on any such food products as were being manufactured and 
dealt in by the petitioner corporation and its preclecessor-in-title, it may be 
reasonable to hold that the food products bearing the mark ‘‘Monarch’’ which 
were received by Shah & Co. in 1947 were the products having their origin 
either with the petitioner corporation or with any of its predecessors-in-title. 


Mr Shavaksha then referred to the affidavit of K. S. Cambatta, the Managing 
Director of Messrs. Shiavax C. Cambata & Co. Private Ltd., which in paras. 3 
and 4 thereof states as follows :— 

“3. My firm were agents of the opponents (petitioner corporation) in respect of 
their food products including those sold under the trade mark “Monarch” during the 
years 1947 to 1955. 

4. During 1949 our said firm had imported food products bearing the trade mark 

“Monarch” of the opponents (petitioner corporation). Hereto annexed and marked 
ex. A is a photo copy of an invoice dated 30-7-1949 and ex. B the original bill of lading 
in respect of certain consignments of “Monarch” food-stuffs imported through my firm 
into India”. 
The invoice which was annexed to the affidavit shows that the goods mentioned 
therein bearing the mark ‘‘Monarch’’ were sold by Reid Murdoch of Chicago 
to Amerasia Associates, Inc. of California as agents for Messrs. S. C. Cambata 
& Co. The value of the goods shown in the invoice is 479 dollars 50 cents ex- 
clusive of costs of wood boxes and strapping, ocean freight and other charges. 
The bill of lading is also annexed to the affidavit and it shows Messrs. Reid 
Murdoch as the shippers and order of Reid Murdoch as the consignee. It also 
shows that arrival notice was to be addressed to Amerasia Assoc. C/o. S. C. 
Cambata & Co., Cambata Bldg., 42, Queen’s Road, Fort, Bombay, India. In 
the column headed ‘‘leading marks and numbers’’ it is stated as follows :— 

“Amerasia Assoc. to be held in bond c/o S. C. Cambata & Co. Bombay, India. Made 
in the USA.” 

Now, these were apparently the marks on the packages containing the goods 
and on the basis of this description of the marks and particulars, Mr. Shah, the 
learned counsel for the respondent company, contended that the goods were 
to be held in bond, that accordingly, it could not be presumed that the goods 
“were actually received by S. C. Cambatta & Co. and that, there was no evidence 
to show that the goods covered by the invoice were at all put on the market for 
sale in this country. Inasmuch as, however, it seems to me clear that the con- 
signees were Messrs. Reid Mur doch and Amerasia Associates Inc. were only the 
agents for Messrs. S. C. Cambata & Co., the goods covered by the bill of lading 
were undoubtedly to be held in bond for and on account of the consignees until 
they were paid for and taken delivery of by Messrs. S. C. Cambata & Co. 
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Mr. Cambatta in para. 4 of his affidavit has clearly stated that during the year 
1949 his firm had imported food products bearing the trade mark ‘‘Monarch”’ 
of the petitioner corporation and it was in connection with that statement that 
he annexed to his affidavit a photo copy of the invoice and also the original 
bill of lading. This statement accordingly does show that the goods covered by 
the invoice and the bill of lading did not remain on the ship, but that they were 
in fact imported and taken delivery of by Messrs. S. C. Cambata & Co. Further, 
it may be noted that among the goods that were imported by Messrs. S. C. 
Cambata & Co. under that invoice were 20 wood boxes each containing 
‘‘Monarch 24/1402 Catsup’’ and the number of units in each of the boxes was 4+. 
This product consists of a tomato preparation and it may be observed that 
as many as 800 bottles of this preparation were imported by Messrs. S. C. 
Cambata & Co. on this one occasion along with other Monarch products. This 
large number of bottles cannot be said to have been imported by Messrs. S. C. 
Cambata & Co. Private Ltd. which is a private limited company only for the 
purpose of personal consumption by the directors and the members of the com- 
pany. It is undoubtedly true that Mr. Cambatta has not in his affidavit said 
in terms that the goods imported by them under that invoice were actually put 
up for sale in the market or that they had sold them to the members of the 
public. Nevertheless, looking to the fact that his company was dealing in food 
products at the relevant time and also doing business as caterers, it is reason- 
able to hold that the several types of food products imported by that company 
were intended for sale to the members of the public and were in fact sold to 
. them in due course of business. ® 

Mr. Shavaksha then invited my attention to Mr. Birdi’s affidavit for the pur- 
pose of showing a large amount of imports of the petitioner corporation’s 
products in this conntry during the short period between April 11, 
1955 and January 1, 1957 amounting to $ 13,283.09 as against the 
respondent company’s sales of its products amounting to Rs. 1,97,765 between 
the period June 30, 1952, and December 31, 1956 and contended that on a 
proper analysis of the sales by the petitioner corporation and those by the res- 
pondent company and making allowance for the fact as admitted by Mr. Audsley 
that the sales by the respondent company also’ included the sales of products 
for and on behalf of Kipre & Co. Private Ltd.; the petitioner corporation’s 
reputation in the Indian market in respect of the goods manufactured by it 
and marketed under the mark ‘‘Monarch’’ was far greater than that in respect 
of the products sold by the respondent company. It was on the basis of this 
affidavit that Mr. Shavaksha contended that apart from the petitioner eorpora- 
tion having been the first to introduce the mark ‘‘Monarch’’ into this country 
in respect of the food products, the mark had acquired sufficient distinctive- 
ness in respect to its food products so as to disentitle the respondent company 
to apply for registration of that mark in-respect of the food products sold by it. 

The first question which J have now to consider is as to whether the peti- 
tioner corporation can be said to be the proprietor of the mark ‘‘Monarech’’ in 
reference to its food products so far as this country is concerned in view of 
the few imports of its produets which have been proved to have been made on 
the evidence in this case prior to 1951 when according to the respondent com- 
pany the mark ‘‘Monarch’’ was for the first time adopted by it in reference to 
the food products sold by it. Mr. Shavaksha contended that in order to acquire 
the right to a mark as a trade mark it was not necessary that the mark should 
have been used for any particular Jength of time or to any particular extent. 


According to him, it was enough in order to acquire such a right that the mark’ 


was used by the petitioner corporation in this country on its products for the 
purpose of indicating that they were its products and of nobody else. On the 
other hand, both Mr. S. B. Shah, the learned counsel for the respondent com- 
pany, and Mr. Sastri, the learned counsel for the Registrar of Trade Marks, 
urged that property in a trade mark could be acquired only by such user 
thereof as would create a reputation among the members of the public in respect 
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of the products to which it had been affixed. In other words, they urged that 
a single or sporadic import of the petitioner corporation’s products into this 
country bearing the mark ‘‘Monarch’’ was not enough to enable the petitioner 
corporation to acquire any property in the mark ‘‘Monarch”’ so far as this 
country was coneerned. It was also urged by these counsel that in law there 
was nothing like property in a trade mark, that a trade mark was only a part 
and parcel of the goodwill of a particular business and that, therefore, there 
could only be property in the goodwill which could only be acquired by large 
sales of one’s products extending over a period of time. 

Before dealing with these conientions, however, it may be convenient to 
uotice some of the provisions of the Trade and Merchandise Marks Act, 1958, 
bearing on the questions that I have to decide. The expression ‘‘mark’’ is 
defined in cl. (7) of s. 2 of the Act as including a device, brand, heading, label, 
ticket, name, signature, word, letter or numeral or any combination thereof. 
The expression ‘‘trade mark” is defined in cl. (v) of s. 2 and it means :— 

“(i) in relation to Chapter X (which deals with offences, penalties and procedure 
other than section 81), a registered trade mark or a mark used in relation to goods for 
the purpose of indicating or so as to indicate a connection in the course of trade between 
the goods and some person having the right as proprietor to use the mark; and 

(ii) in relation to the other provisions of this Act, a mark used or proposed to be 
used in relation to goods for the purpose of indicating or so as to indicate a connection 
in the course of trade between the goods and some person having the right, either as 
proprietor or as registered user, to use the mark whether with or without any indica- 
tio? of the identity of that person, and includes a certification trade mark registered as 
such under the provisions of Chapter VII;” 

Then s. 9 prescribes the kinds of trade marks which may be registered in Parts 
A and B of the register of trade marks which is provided for in s. 6 of the Act. 
This section provides as follows :— 

“(1) A trade mark shall not be registered in Part A of the register unless it con- 
tains or consists of at least one of the following essential particulars, namely:— 

(a) the name of a company, individual or firm represented in a special or parti- 
cular manner; ' 

(b) the signature of the applicant for registration or some predecessor in his 
business; 

(c) one or more invented words; 

(d) one or more words having no direct reference to the character or quality of 
the goods and not being, according to its ordinary signification, a geographical name or 
a surname or a personal name or any common abbreviation thereof or the name of a 
sect, caste or tribe in India; 

(e) any other distinctive mark. 

. (2) A name, signature or word, other than such as fall within the descriptions in 
clauses (a), (b), (c) and (d) of sub-section (1) shall not be registrable in Part A of 
the register except upon evidence of its distinctiveness. 

(3) For the purposes of this Act, the expression ‘distinctive’ in relation to the 
goods in respect of which a trade mark is proposed to be registered, means adapted to 
distinguish goods with which the proprietor of the trade mark is or may be connected 
in the course of trade from goods in the case of which no such connection subsists either 
generally, or, where the trade mark is proposed to be registered subject to limitations, 
in relation to use within the extent of the registration”. 

Sub-section (5) of this section provides as follows :— 

“In determining whether a trade mark is distinctive or is capable of distinguishing 
as aforesaid, the tribunal may have regard to the extent to which— 

(a) a trade mark is inherently distinctive or is inherently capable of distinguishing 
as aforesaid; and 

(b) by reason of the use of the trade mark or of any other circumstances, the trade 
mark is in fact so adapted to distinguish or is in fact capable of distinguishing as 
aforesaid.” 
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So far as the provisions of this section are concerned, it was conceded at the 
Bar that the word ‘‘Monarch’’ involved in this case fell under el. (d) of sub- 
s. (1) and that it was ‘‘distinetive’’ per se. Accordingly, no evidence of its 
distinctiveness would be necessary as contemplated by sub-s. (2) of that section 
for the purpose of its registration as a trade mark. The next important provi- 
sion to note is the one contained in s. 11 of the Act. That section sets out the 
marks in respect of which registration is prohibited. It says:— 

“A mark— 

(a) the use of which would be likely to deceive or cause confusion; or 

(b) the use of which would be contrary to any law for the time being in force; or 

(e) which comprises or contains scandalous or obscene matter; or 

(d) which comprises or contains any matter likely to hurt the religious susceptibi- 
lities of any class or section of the citizens of India; or 

(e) which would otherwise be disentitled to protection in a court; 

shall not be registered as a trade mark.” 
It may be mentioned here that one of the contentions raised by Mr. Shavaksha, 
as stated in the earlier part of this judgment, falls under cl. (a) of this section. 
There is another contention which My. Shavaksha has raised under cl. (e) of 
this section which I will set out and deal with hereafter. The next important 
provision of the Act to be noted in connection with this case is contained in s. 18 
of the Act which deals with registration of trade marks. That section runs as 
follows :— 

“(I) Any person claiming to be the proprietor of a trade mark used or proposed 
to be used by him, who is desirous of registering it, shall apply in writing to the Regi&trar 
in the prescribed manner for the registration of his trade mark either in Part A or in 
Part B of the register.” 

It is not necessary for the purpose of this case to set out the other provisions 
of this section. Provisions of s. 27 of the Act, however, which are equally im- 
portant, must also be noted. It says:— 

“(1) No person shall be entitled to institute any proceeding to prevent, or to re- 
cover damages for, the infringement of an umregistered trade mark. 

(2) Nothing in this Act shall be deemed to affect rights of action against any 
person for passing off goods as the goods of another person or the remedies in respect 
thereof.” 

Again, before dealing with the contentions of the parties, reference may be 
made to William Bailey (Birmingham) Ld. v. A. C. Gilbert Co.’ which was 
cited by Mr. Shah for the purpose of showing what powers can be exercised by 
the Court in appeal under the Trade Marks Act. The passage from the judg- 
ment of Farewell J., on which Mr. Shah relied, is as follows (p. 148) : 

“.,.There is no doubt that an appeal does lie to this Court from the decision of the 
Registrar. That is provided for by Section 8 of the Trade Marks Act, 1919. It is also 
perfectly clear on the authorities that the decision of the Registrar or the Assistant 
Registrar is one which should not be disturbed at all lightly. Prima facie his decision 
should stand and, in my view, though this Court might take a different view from that 
which was taken by the Registrar as to the similarity or dissimilarity of the two marks 
or the two words, or even if this Court were to take a different view as to the effect 
of the evidence as a whole from that taken by the Registrar, the Court would hesitate 
long before reversing the decision of the Registrar on any such grounds as those. 

In my judgment, before this Court interferes with the decision of the Registrar in 
a case of this kind it ought to be satisfied that the Registrar in arriving at his decision 
has acted upon some wrong principle, e.g., has not approached the problem in the right 
way, or has taken into consideration matters which he ought not to have taken into 
consideration or has omitted to take into consideration matters which were proper for 
consideration. Unless there are some such grounds as those for interfering with the 
decision of the Registrar, in my judgment that decision ought not to be disturbed; but, 


1 (1936) 52 R.P.C. 136. 
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having read carefully the decision of the Assistant Registrar in this case, I am satisfied 
that the case is one in which I ought to interfere.” 

I respectfully agree with these observations of the learned Judge and it will be 
my care and anxiety to see that I do not interfere with the decision of the Joint 
Registrar of Trade Marks in this case except upon any such grounds as are 
mentioned by the learned Judge in the passage quoted above. 

Now, coming to the contentions proper raised by the counsel on either side, 
it may be observed, to start with, that trade mark cases used to arise quite often 
in the United Kingdom even before the Act of 1875 was passed. Those cases 
generally related to infringement of trade marks and passing off. In the 
absence of any statutory law prior to 1875, the principles governing infringe- 
ment eases were laid down by the Courts of Chancery and it was on the basis 
of those principles that the statutes relating to trade marks were enacted by 
the British Parliament. In Bow v. Hart? Lord Justice Romer while dealing 
with the question as to whether any new right of property was conferred by 
statute on the owner of a trade mark, asked at page 593: ‘‘Where does the 
Patents, Designs and Trade Marks Act, 1883, confer any new right of pro- 
perty on the owner of a trade mark?’’ and observed at p. 594:— 


_ “The Act is a statutory recognition of the law which had been previously laid down 
by the Courts of Chancery, but it provides a better method of procedure.” 

Twenty five years later, Clauson J. in Champagne Heidsieck Et Cie. Mono- 
pole Soctete Anonyme v. Buzton, 3 in reference to an action for infrigement of 
trade marks and passing off quoted the above observation of Lord Justice Romer 
and declined to accept a novel construction sought to be put by the counsel for 
the’plaintiff on the language used in s. 39 of the Act of 1905 which had in effect 
figured on the statute book for fifty four years ever since the Act of 1875 to 
the effect that the right of a proprietor of a trade mark extended from a right 
to prevent deception as to the origin of the goods into a right to control deal- 
ing with the goods. Section 4 of the Act of 1938 corresponds to s. 39 to the 
extent of the right conferred upon the proprietor of a registered trade mark. 
It may be noted that s. 21’of our Act of 1940 reproduced s. 4 of the English 
Act of 1938 and s. 28 of our Act of 1958 replaces s. 21 of the Act of 1940 almost 
in the same terms. The provisions contained in these sections are to the effect 
that the registration of a person in the Register as the proprietor of a trade 
mark in respect of any goods shall give to that person the exclusive use of the 
trade mark in relation to those goods subject, of course, to the provisions of 
certain other sections of the Act. It was in connection with this provision 
that in the case decided by Clauson J. it was contended that a wider construc- 
tion should be put upon the language used in the section as set out by the 
learned Judge in his judgment in that case, and it was in connection with this 
contention that it was pointed out by the learned Judge by quoting the observa- 
tions of Lord Justice Romer that the Act did not confer any greater rights up- 
on the proprietor of a registered trade mark than what had already been con- 
ferred upon the proprietor of a trade mark by the Courts of Chancery. 

The question then, that arises is as to when a person could be said to be the 
proprietor of a trade mark so as to be entitled to the rights which were in the 
first instance conferred upon him by the Courts of Chancery and then by the 
statute. While considering this question, I do not think that but for the eon- 
tentions urged by Mr. Shah and Mr. Sastri, it should be really necessary to 
consider the question as to whether there can or there cannot be a property in 
a trade mark. In The Collins Co. v. Brown,4 V. ©. Page Wood observed 
(p. 426) : 


“It is now settled law, that there is no property whatever in a trade mark, but 


that a person may acquire a right of using a particular mark for articles which he has 
manufactured (to the exclusion of every body else).” 


2 [1905] 1 K.B. 592. 4 (1857) 3 K. & J. 423. 
3 (1929) 47 R.P.C. 28. 
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In Hail v. Barrows,> however, Sir John Romilly expressed his opinion on this 
point as follows (p. 551) :— 

“...It is clear from a variety of decided cases, that a manufacturer, who has origi- 

nally stamped his goods with a particular brand, has a property in his mark at law, and 
can sustain an action for damages for the use of it by another. It is also clear that 
Courts of equity will restrain the use of it by another person.” 
The opinion thus expressed by Sir John Romilly was consistently accepted in 
later cases, the main reason for such acceptance being that Courts of Equity 
would grant an injunction only in cases of infringement of a right to property 
and that, therefore, it was necessary for such relief in case of an infringement 
of a trade mark that the right to the use of a trade mark was regarded as a 
right of property in the trade mark. 

Then dealing with the question as to how such a property in a trade mark 
could be acquired, Sir John Romilly observed in the same case as follows 
(p. 551): 

Pa has sometimes been supposed, that a manufacturer can only acquire such a 

property in a trade mark, as will enable him to maintain an injunction against the piracy 
of it by others, by means of a long-continued use of it, or, at least, such a use of it as 
is sufficient to give it a reputation in the market where such goods are sold. But I 
entertain great doubt as to the correctness of this view of the case. The interference of 
a Court of Equity cannot, it appears to me, depend on the length of time the manu- 
facturer has used the mark. If the brand or mark be an old one formerly used, but 
since discontinued, the former proprietor of the mark undoubtedly cannot retain such 
a property in it, or prevent others from using it; but provided it has been originally 
adopted by a manufacturer, and continuously, and still used by him, to denote his Swn 
goods when brought into the market and offered for sale, then, I apprehend, although 
the mark may not have been adopted a week, and may not have acquired any reputa- 
tion in the market, his neighbours cannot use that mark, were it otherwise, and were 
the question to depend entirely on the time the mark had been used, or the reputation 
it had acquired, a very difficult, if not insoluble enquiry would have to be opened in 
every case, namely whether the mark had acquired in the market a distinctive character 
denoting the goods of the person who first used it. The adoption of it by another is 
proof that he considers that at that time it is likely to become beneficial; and if the 
manufacturer who first used it were not protected from the earliest moment, it is obvious 
that malicious and pertinacious rivals might prevent him from ever acquiring any dis- 
tinctive mark or brand to denote his goods in the market by adopting his mark, how- 
ever varied, immediately after its adoption or change by the original user of it. 
This evil would not be obviated by putting his name in full, for if the name of the 
manufacturer was a common one, it would be difficult for him to point out to the public 
what goods were or were not manufactured by him”. 
Citing the above quotation from the judgment of Sir John Romilly in that case, 
Levine J. of the High Court of Fort William in Bengal in an action for in- 
fringement of a trade mark in Ewing and Co. v. Grant, Smith and Co.,® observed 
as follows (p. 189) :— 

« ..I consider the law would recognize no property in the fanciful creation of a mark 
or ticket intended to be used as a trade mark, and not followed up by a user; but that, 
after the use of an original mark on the manufacturer’s goods in a market, no matter 
for how short a time, a property is acquired in the trade mark sufficient to disentitle 
any person to pirate it with impunity, and this property would continue until it has 
been proved by evidence that the proprietor has abandoned it. Once having establish- 
ed by evidence a distinct and sole use of the mark, no one else has a right to put the 
same mark on his goods, and thus to represent them to have been manufactured by the 
person who originally used that particular mark.” 

In this view of the matter, the learned Judge on the facts of that case granted 
a perpetual injunction against the defendants to restrain the use of the plain- 
tiffs’ trade mark. 


5 (1863) 32 L.J. Ch. 548. 6 (1864) 2 Hyde's Rep. 186. 
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In’ McAndrew v. Bassett,’ in answer to the argument that property in a 
trade mark must be regarded as the offspring of such an antecedent user as 
would be sufficient to have acquired for the article stamped with the trade 
mark general notoriety and reputation in the market, and that the property 
could not be held to exist until the fact of that general user, that notoriety, and 
that public reputation had been proved to exist, Westbury L. C. observed as 
follows (p. 384) :— 

“I am not in this case... determining when for the first time property may he said 

to be established in a trade mark. An element of the right to that property may be 
represented as being the fact of the article being in the market as a vendible article, 
with that stamp or trade mark, at the time when the Defendants imitate it. The essen- 
tial ingredients for constituting an infringement of that right probably would be found 
to be no other than these:—first, that the mark has been applied by the Plaintiffs pro- 
perly (that is to say,) that they have not copied any other person’s mark and that the 
mark does not involve any false representation; secondly, that the article so mairked is 
actually a vendible article in the market; and, thirdly, that the Defendants, knowing 
that to be so, have imitated the mark for the purpose of passing in the market other 
articles of a similar description.” 
The opinion thus expressed by the Lord Chancellor in that case was approved and 
applied by the Court of Appeal in Maxwell v. Hogg: Hogg v. Maxwell® In 
that case, the Court apparently did not treat the user of the mark on one issue 
of the magazine only es a bar to the counter-claim by the defendant for an in- 
junction, but decided against him on other grounds. 

The question as to what amount of user of a mark is necessary to invest the 
propsietor thereof with the right to use it to the exclusion of others was con- 
sidered in Nicholson & Sons Ld. v. Bass, Ratcliff & Gretton, Ld., by the Court 
of Appeal in England. In that case, an application for registration of a trian- 
gle mark used prior to August 13, 1875, was made and the question for con- 
sideration of the Court related to the construction of the phrase ‘‘a trade mark 
in use’’ before 1875. On the assumption that Nicholson & Sons Ltd. had failed 
to establish that the triangle mark had become known and recognized by the 
public concerned as a whole as being their trade mark, Lord Justice Lawrence 
after reviewing several authorities observed as follows (p. 251) :— 

“Be that as it may, however, I am clearly of opinion that no evidence of recogni- 

tion by the public is required in order to prove that a distinctive mark was in use as a 
trade mark before 1875. What is required for that purpose is proof that the mark 
before that date was in fact used as a trade mark, that is, was used by the trader in his 
business upon or in connection with his goods, and it is not necessary to prove either 
the length of the user or the extent of the trade. In other words, the character and 
not the length or extent of user is the only thing that has to be established. Ever since 
Lord Cottenham in Millington v. For” decided that fraud was not an essential ingre- 
dient in order to obtain an injunction to restrain infringement of a trade mark, it was 
recognised by Courts of Equity that there was a right of property in a trade mark, 
and that such right did not depend on length of user or reputation in the market. Before 
the Act of 1875 it had been definitely established that the only essential quality for con- 
stituting property in a trade mark (unobjectionable in itself) was that it should have 
been used by the proprietor in his business upon or in connection with some vendible 
article.” 
These observations of Lord Justice Lawrence as well as similar observations of 
Lord Justice Romer, in the case cited above, were approved by the House of 
Lords in Bass, Ratcliff’ € Gretton, Ld. v. Nicholson & Sons, Ld.11 Lord 
Russell of Killowen in this connection observed as follows (p. 107) :— 

“Nor is it in my opinion necessary in this connection to establish that the mark 
has been recognised by the public as a mark distinctive of the user’s goods. The reason- 
ing of Lord Justice Lawrence and Lord Justice Romer satisfies me upon this point.” 

7 (1864) 4 De GJ. & S. 380. 10 (1838) 3 M. & Cr. 338. 


8 (1867) L.R. 2 Ch. 307. 11 (1931) 49 R.P.C. 88. 
9 (1981) 48 R.P.C. 297. 
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Thus, it will be seen that in ease of a distinctive mark within the meaning of 
the Act, right to the exclusive use thereof can be acquired immediately on that 
mark being used as a trade mark i.e. used by the trader in his business upon or 
in connection with his goods and it is not necessary to prove cither the eae 
of the user or the extent of the trade. It may be noted that the word ‘‘Monarch’’ 
in this case, as conceded by the counsel at the Bar, is a distinctive mark ‘and, 
therefore, it follows that if it is shown that this mark was used by the petitioner 
corporation as a trade mark in this country upon or in connection with its food 
products even for once prior to the use of that mark by the respondent company 
in 1951, and if there is no evidence to show that this mark was abandoned by it, 
it would be entitled under s. 18 of the Act to apply for registration of that mark 
as its trade mark and also to oppose an application made by any other trader 
for the purpose of registering that mark in his name. 

Mr. Shah, the learned counsel for the respondent company, however, urged 
that the view taken by the Courts in England so far, that there could be a pro- 
perty in a trade mark had undergone a change, in the sense that there could 
not be any property in the mark, so that a person proposing to use it or using it 
can ever claim to be the proprietor thereof. According to him, a trade mark 
is a part and parcel of the goodwill of a trader which is generally built up on 
the reputation which the trade mark acquires by long user thereof in connec- 
tion with or on the goods to which it is attached, and a trader can have a pro- 
perty in this goodwill, but not in any trade mark forming part thereof. In 
the alternative, it was contended by Mr. Shah that property in a trade mark~ 
could be acquired only by such long user thereof as would associate it in the 
minds of the publie with the goods of the person using it. In support ofethese 
contentions, Mr. Shah referred me to McAndrew v. Bassett, to which I have 
already referred. The observations of Lord Chancellor Westbury in that case 
on which Mr. Shah relied and which I have quoted above, do not, in my opinion, 
support either of the contentions raised by Mr. Shah, because, it has been clearly 
observed by the Lord Chancellor that he was not in that case driven to the 
necessity of determining when for the first time property might be said to be 
established in a trade mark. The Lord Chancellor described the essential ingre- 
dients for constituting an infringement of the right to the property in a trade 
mark and it was upon the basis of those ingredients present in that case that 
the appeal filed against the judgment of the learned Vice Chancellor was dis- 
missed with costs. 

Mr. Shah next relied upon certain observations of Lord Parker in A. G. 
Spalding & Bros. v. A. W. Gamage Ld.'? Jn that case, the plaintiffs, who were 
manufacturers of footballs and other athletic goods, sned the defendants for 
passing off certain of their old and discarded stock of footballs as and for their 
new and improved balls and it was held by the House of Lords that the plain- 
tiffs had established a case of misrepresentation by the defendants and one 
calculated to produce damage and that they were entitled to an injunction and 
to an inquiry as to damages at their own risk. While dealing with the question 
as to the basis of a passing off action, Lord Parker observed as follows (p. 284) :— 

“My Lords, the basis of a passing-off action being a false representation by the de- 
fendant, it must be proved in each case as a fact that the false representation was 
made, It may, of course, have been made in express words, but cases of express mis- 
representation of this sort are rare. The more common case is, where the representa- 
tion is implied in the use or imitation of a mark, trade name, or get-up with which the 
goods of another are associated in the minds of the public, or of a particular class of 
the public. In such cases the point to be decided is whether, having regard to all the 
circumstances of the case, the use by the defendant in connection with the goods of the 
mark, name, or get-up in question impliedly represents such goods to be the goods of 
the plaintiff, or the goods of the plaintiff of a particular class or quality, or, ag it is 
sometimes put, whether the defendant’s use of such mark, name, or get-up is calculated 
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to deceive. It would, however, be impossible to enumerate or classify all the possible 
ways in which a man may make the false representation relied on.” 

Now, the observations on which Mr. Shah relied appear on the same page of the 
report and they are as follows :— 

“There appears to be considerable diversity of opinion as to the nature of the right, 
the invasion of which is the subject of what are known as passing-off actions. The 
more general opinion appears to be that the right is a right of property. This view 
naturally demands an answer to the question—property in what? Some authorities say 
property in the mark, name, or get-up improperly used by the defendant. Others say, 
property in the business or goodwill likely to be injured by the misrepresentation, Lord 
Herschell in Reddaway v. Banham™ expressly dissents from the former view; and if 
the right invaded is a right of property at all, there are, I think, strong reasons for pre- 
ferring the latter view. In the first place, cases of misrepresentation by the use of a 
mark, name, or get-up do not exhaust all possible cases of misrepresentation. If A says 
falsely, ‘these goods I am selling are B’s goods’, there is no mark, name or get-up in- 
fringed unless it be B’s name, and if he falsely says, ‘These are B’s goods of a particular 
quality’, where the goods are in fact B’s goods, there is no name that is infringed at all. 
Further, it is extremely difficult to see how a man can be said to have property in des- 
scriptive words, such as “Camel Hair” in the case of Reddaway y. Banham where every 
‘trader is entitled to use the words, provided only he uses them in such a way as not 
to be calculated to deceive. Even in the case of what are sometimes referred to as 
Common Law Trade Marks the property, if any, of the so-called owner is in its nature 
transitory, and only exists so long as the mark is distinctive of his goods in the eyes 
of the public or a class of the public. Indeed, the necessity of proving this distinctive- 
ness fn each case as a step in the proof of the false representation relied on was one 
of the evils sought to be remedied by the Trade Marks Act 1875, which conferred a 
real right of property on the owner of a registered mark. I had to consider the matter 
in the case of Burberrys v. J.C. Cording & Co. Ld" and I came to the same conclusion.” 
It will be seen from these observations that they were directed only to the con- 
sideration of the question as to the nature of the right, the invasion of which was 
the subject of what were known as passing-off actions and it was in that connec- 
tion that the diversity of opinion which prevailed on that question was referred 
to and discussed. It is perfectly true that a passing-off action is not always 
based on a misrepresentation by the use of a mark, name or get-up. There are 
many other ways in which a trader may expose himself to the risk of a passing-off 
action by misrepresenting his own goods as the goods of somebody else. For 
instance, as pointed out by Lord Parker, in the aforesaid observations, where 
A says falsely ‘‘These goods I am selling are B’s goods’’, there is no mark, name 
or get-up infringed, yet it is a case of misrepresentation which would form the 
basis of a passing-off action. It was in this connection, it may be noted, that Lord 
Parker observed that it would not be proper to say that the invasion of the right 
to property would be confined to the right of property in a mark, uame or get-up, 
but that it would be more appropriate to say that the invasion was of the right 
to property in the business or goodwill which was likely to be injured by the 
misrepresentation. Lord Parker, however, by these observations does not seem 
to have expressed any view that there cannot be any property in a trade mark 
at all, so that an infringement of such trade mark could not form any basis of 
a passing-off action. As a matter of fact, in the 7th edition of Hansbury’s Modern 
Equity the true position in this connection is stated as follows (p. 562) :— 

“Equity regarded the right to the use of a certain name or designation as a right of 
property, and would grant an injunction for its protection quite irrespectively of the 
state of mind of the defendant. Common law hesitated as to the true ground of action 
for passing-off, and adopted the view that fraud was an essential ingredient of the tort. 
Eventually the equity view prevailed, and was, in the case of trade marks, endorsed by 
the legislature, which has, by a series of Acts, culminating in the Trade Marks Act, 
1988, established the principle of registration.” 


13 [1886] A.C. 199. 14 (1909) 26 R.P.C. 693. 
B.L.R.—40 
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In support of the statement ‘‘ Eventually the equity view prevailed’’, the learned 
author cites the observations of Lord Cairns in ‘‘Singer’’ Machine Manufacturers 
v. Wilson,'® and those of Lord Parker in: Spalding v. Gamage. Accord- 
ingly, in my opinion, the aforesaid observations of Lord Parker do not lend 
any support to the contention of Mr. Shah that the view held by the Courts in 
England, that there could be a property in a trade mark the infringement whereof 
gave rise to an action for injunction, had undergone a change, nor do they 
support his contention that right to the property in a trade mark could not be 
acquired independently of the goodwill of the business. 

Mr. Shah then invited my attention to Boord & Son v. Thom and Cameron 
Lid.18 In that case, the plaintiffs had filed an action for infringement of their 
trade mark consisting of a device representing ‘‘Cat and Barrel’’ for their gin. 
The defendants contended that the device was common in the trade long before 
its registration by the plaintiffs in 1879 and that the mark should, therefore, 
be expunged from the Register. It was held by the First Division of the Court 
of Session that if a trade mark had been registered and had remained many 
years on the register, the onus was on the person alleging common user to prove 
that it should not have been put on the register, which onus was not discharged 
by proving that there had been occasional use of the mark by others prior to 
its registration, unless it was proved that there had been sufficient trade under 
the mark to associate the goods of others therewith; and that, regarding the 
evidence as a jury would, such trade had not been proved in that case. In the 
result, the infringement of the plaintiff’s mark was held proved. 

While explaining what was meant by ‘‘common property’’ in respect of the 
trade mark in question, Lord President observed as follows (p. 716) :— * 

“The case of In re Lloyd and Sons’ Tiade-Mark: Lloyd v. Bottomley was a case 
where a mark was removed after five years at ‘the instance of a person who was being 
attacked, and the ground for removal of the mark was that it ought never to have been 
on the Register because it was common property, and that no one could appropriate it. 
It may be as well to digress and explain what common property means. When this 
Register was first introduced, it was obvious that among people, who would apply to 
be registered, would be not only those who, for the first time, had invented what was 
apparently a new Trade Mark, and therefore proposed to get the priority of others by 
its registration, but also persons who sought to put on the Register what they had 
already been using. There were, of course, many instances where more than one person 
had been using the same Trade Mark, and accordingly that question very early came 
up. The Act evidently contemplated something of the sort, for in Section 71, dealing 
with the application for registration, it expresses itself thus:— 

‘Where each of several persons claims to be registered as proprietor of the same 
Trade Mark the Comptroller may refuse to register any of them until their rights have 
been determined according to law, and the Comptroller may himself submit or require 
the claimants to submit their rights to the Court.’ 

Now, the meaning of that Section is, I think, clear in itself. Of course if one person 
wanted to register a Trade Mark who had been using it, and another person came and 
said ‘I want to register it as well, but I have not been using it’ that would be a clear 
case—it would show that there was a right in the one and not in the other. But in the 
case which I have mentioned, where more than one had in the past been using a Trade 
Mark, there were rules settled by decisions to this effect, that upto the number of three 
there would be registration of persons who had bona fide used the same mark, but if more 
than three applied and said they had used the mark, then the mark was really such 
common property in the trade that it was not registrable at all. The import of all this 
is, I think, that the true meaning of a Trade Mark is the association of the mark with 
one person’s goods. If you show that a large number-of people have all been using 
the same mark, then it becomes a practical impossibility to say that the mark was 
associated with any one person’s goods. And accordingly, I think the matter is well 


15 (1877) 3 App. Cas. 876, at p. 391. 17 (1884) L.R. 27 Ch, D. 646. 
16 (1907) 24 R.P.C. 697. 
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settled that the registration of a mark, an old mark, may be given to persons not exceed- 
ing the number of three, but that if more than three are shown to have used it, it is 
common property and cannot be registered at all.” 

Having thus explained what was meant by the expression ‘‘common property”? 
in a trade mark, the Lord President proceeded to consider the question as to 
what was meant by property in a mark in the state of facts antecedent to the 
registration of the mark in that case and observed as follows (p. 720) :— 

“Now what we find here is Boord & Son coming forward and entering the ‘Cat and 
Barrel’ but nobody else coming forward. Then if it were a new mark there could have 
been no question. But it was not a new mark—it was an old one; and therefore you 
have to consider the question of whether the mark was common property and in doing 
so you must consider what you mean by property in a mark in the state of facts antecedent 
to the registration. 

Now, property in a mark does not mean a few isolated sales under that mark, but 

it means, as I take it, that you had sold so much goods under it that the mark had come, 
in a certain market, to be associated with your goods. And, it is just because I think 
the Lord Ordinary has, to my mind, not taken that sufficiently into view that I come 
on the whole matter to a conclusion different from him. I do not think the evidence 
led in this case is evidence such as to enable us to affirm as a proposition that the mark 
was common property and so ought not to have bean registered. And I must say this, 
that though mere lapse of time, as I before said, is not in itself a bar, yet if a mark 
is allowed to be on the Register all the time that this has been, it is not too much to 
say that the onus is on the other person to say that it never ought to have been there.” 
It is upon these observations that Mr. Shah strongly relied for the purpose of 
showing that the property in a mark could not be acquired merely by a few 
isolated sales but that it could be acquired only if the goods to which it was 
attached were sold in such large quantity that in the eye of the public the 
mark came to be associated with those goods. It may be observed that Mr. Shah 
did not rely upon these observations for the purpose of supporting his con- 
tention that there could never be a property in a trade mark, but to support 
his other contention that property in a trade mark could only be acquired after 
long user thereof. I am afraid, the aforesaid observations of the Lord President do 
not lend any support to the contention so boldly stated by Mr. Shah. It was 
only in connection with the question as to when a trade mark could be said to 
be common property so as to enable a person alleging the trade mark to be 
common property to contend that the mark which was registered should never 
have been registered, that the Lord President very rightly, with respect, explain- 
ed what property in such a mark would mean. This is evident from the last 
part of the aforesaid observations of the Lord President in which he said that 
if a mark was allowed to be on the Register all the time that the mark in that 
case had been, it was not too much to say that the onus was on the other person 
to say that it never ought to have been there. This onus could only be discharg- 
ed by the evidence of several traders who had sold the goods bearing the mark 
in question in considerable quantities so as to acquire reputation in the market 
that the goods bearing that mark were the goods of the traders using it. 


At any rate, it must be remembered that in this case I am not dealing with a 
passing-off action or an action for infringement of a trade mark or a mark 
which is alleged to be common property. The case put up by the petitioner 
corporation is that it was the first to use the mark ‘‘Monarch’’ in this country 
on its food products and that, inasmuch as the mark ‘‘Monarch’’ was admit- 
tedly a distinctive mark, it had acquired the right to get the mark registered in 
their name and also to the right to oppose the application of any other trader 
in this country seeking to get that mark registered in his name in respect of the 
food products manufactured or sold by him. Apparently, in such a case there 
is no question of infringement of any right of property in a trade mark for 
which any relief is sought, nor is there any question of passing-off, so that it 
might be necessary to enter into questions of nicety as regards whether there 
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could or could not be any property in a trade mark. As already stated by me 
while referring to the observations of Sir John Romilly, it is not really neces- 
sary for me to decide in this case as to whether there could or could not be any 
property in a trade mark for the purpose of deciding this case. Even if it is 
found to be necessary to decide this question as to property in a trade mark, I 
have already pointed out that the Courts of Equity in England granted relief 
in cases of infringement of trade marks on the basis of infringement of the right 
of property in the trade mark. There was no other basis on which those Courts 
could give any relief to the plaintiffs in such cases and for the purpose of such 
relief the Courts of Equity did not require the plaintiff to prove that his mark 
by any length of user was associated in the minds of the public with his goods. 
All that was necessary for the plaintiff to prove was that he had used that mark 
in respect of his particular type of goods. That was enough in the eyes of the 
Courts of Equity to entitle him to a relief by way of an injunction in case of 
an infringement of his mark by some other trader. I have also pointed out that 
the statute which came to be enacted in England in 1875 and the subsequent 
statutes did nothing more than to embody the rights in relation to trade marks 
which were already laid down by the Courts of Equity. As a matter of fact, 
the statute enabled a person to have registered a mark not only which he had 
been using but also a mark which he proposed to use. The latter type of mark 
would evidently refer to a distinctive mark, a mark which does not directly 
deseribe the nature or quality of the goods to which it is attached. In cases of 
such marks whereas the Courts of Equity did require some slight user before 
the proprietor thereof could institute an action for infringement thereof, the 
statute enabled the registration of such mark without any user at all, be@anse, 
such mark being distinctive per se it was not necessary for the person applying 
for its registration to show that the mark had acquired a reputation in the 
market, so that it could be associated only with his goods and of nobody else. 
Even so far as this country is concerned, the Trade Marks Act of 1940 does not 
seem to have made any change in the legal rights of the owner of a trade mark 
as established by the Courts of Chancery in England. In In re Century Mills 
Co., Ltd.,18 Chagla J. (as he then was) observed in this connection as follows 
(p. 59) :— 

“.,..Tha question is whether in India the Trade Marks Act of 1940 has made any 
change in the legal rights of the owner of a trade mark. To my mind it is clear that 
even prior to the passing of this Act the owner of a trade mark could maintain an action 
for the infringement of a trade mark and that action could only be maintained on the 
assumption that he was the owner of the trade mark and he had a proprietary right in 
the trade mark. Sub-clause (1) of s. 20 of the Trade Marks Act itself assumes and 
implies that such a right existed in the owner of a trada mark because it says that the 
unregistered holder of a trade mark can maintain a suit for the infringement of a trade 
mark provided that the trade mark was in use before February 25, 1937, and an applica- 
tion for registration had been made and refused.” 

As regards the question whether there could be any property in a trade mark, 
the learned Judge further observed (on the same page) as follows :— 

“|, Again, turning to s. 54 of the Specific Relief Act, which deals with cases when a 
perpetual injunction may be granted, the Explanation to that section lays down that for 
the purpose of that section a trade mark is property. Therefore if a person invaded or 
threatened to invade the other’s right to, or enjoyment of, property, the Court under 
s. 54 had the discretion to grant a perpetual injunction, and trade mark was as much 
property for the purpose of s. 54 as any other kind of property. 

I, therefore, agree with the learned Advocate General that all that the Trade Marks 
Act has done is to facilitate the mode of proof. Instead of compelling the holder of a 
trade mark in every case to prove his proprietary right before he could ask the Court 
to grant him an injunction, the Trade Marks Act provides a procedure whereby register- 
ing his trade marks the owner gets certain facilities in the mode of proving his title. 


18 (1046) 49 Bom..L.R. 62, 
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For instance, under s. 23 of the Trade Marks Act registration is to be prima facie evidence 
of the validity of the trade mark.” 

This was precisely the view which was expressed by Lord Justice Romer in 
Bow v. Hart to which I have already referred in the earlier part of the judg- 
ment. To summarise, therefore, a trader acquires a right of property in a dis- 
tinctive mark merely by using it upon or in connection with his goods irres- 
pective of the length of guch user and the extent of his trade. The trader who 
adopts such a mark is entitled to protection directly the article having assumed 
a vendible character is launched upon the market. As between two competitors 
who are each desirous of adopting such a mark, ‘‘it is, to use familiar language, 
entirely a question of who gets there first.” (Gaw Kan Lye v. Saw Kyone 
Saing).1® Registration under the statute does not confer any new right to 
the mark claimed or any greater rights than what already existed at common 
law and at equity without registration. It does, however, facilitate a remedy 
which may be enforced and obtained throughout the State and it establishes 
the record of facts affecting the right to the mark. Registration itself does not 
create a trade mark. The trade mark exists independently of the registration 
which merely affords further protection under the statute. Common law rights 
are left wholly unaffected. Priority in adoption and use of a trade mark is 
superior to priority in registration. 

Going back to the facts of this case, the mark ‘‘Monarch’’ is undoubtedly an 
old one so far as the petitioner corporation is concerned, inasmuch as it has 
been using it on its food products for long many years and in several countries 
of tbe world. But so far as this country is concerned, it was a new one at the 
time when it first imported its products with that mark and, being a distinctive 
(per se) mark, it acquired a right to use it to the exclusion of all others, and 
became entitled to resist registration thereof by any one else. As a matter of 
fact, the petitioner corporation could have straightaway applied for registra- 
tion of the mark without ever using it on its goods in this country under s. 14 
of the Act of 1940 corresponding to s. 18 of the Act of 1958 as a mark proposed 
to be used by it in connection with its products. As it happened, however, the 
petitioner corporation did not make any application for the registration 
of the mark ‘‘Monarch’’ in this country inspite of its having imported the 
goods as shown by the affidavits and evidence on record between the years 
1947 and 1950 and from 1955 to 1957. This, however, does not disentitle 
the petitioner corporation to claim the proprietorship of the mark ‘‘Mon- 
arch”? as being the first to have introduced that mark in this country in 
connection with its food products. For the purpose of claiming such proprie- 
torship, it is not necessary, as already stated, that the mark should have been 
used for any length of time. As a matter of fact, a single actual use with intent 
to continue such use eo instants confers a right to such mark as a trade-mark. 
It is sufficient if the article with the mark upon it has actually become a vendible 
article in the market with intent on the part of the proprietor to continue its 
production and sales. It is not necessary that the goods should have acquired a 
reputation for quality under that mark. Actual use of the mark under such 
circumstances as showing an intention to adopt and use it as a trade-mark is 
the test rather than the extent or duration of the use. A mere casual, inter- 
mittent or experimental use may be insufficient to show an intention to adopt 
the mark as a trade mark for specific article or goods. Applying these princi- 
ples to the facts of the case, I am firmly of the view that the petitioner corpo- 
ration which on the affidavits and evidence is shown to have extensive sales of 
its food products in many countries of the world under the mark ‘‘Monarch’’, 
which is also registered as a trade mark in several of these countries, did import 
its food products into this country under the mark ‘‘Monarch’’ for the first 
time in 1947 as deposed to by Rustom and evidenced by the entries in his in- 
voice book and also in 1949 as stated by Cambatta in his affidavit and evidenced 
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by the invoice and bill of lading produced by him. Admittedly, the respon- 
dent company had not used this mark ‘‘Monarch’’ at any time prior to the 
dates of these two consignments. Accordingly, I hold that the petitioner corpo- 
ration was the first to introduce and use the mark ‘‘Monarch’’ in connection 
with and on its food products in this country and that, therefore, it was entitled 
to claim the mark ‘‘Monarch’’ as the proprietor thereof. That these imports 
were not sporadic or experimental or casual is supported by the fact that after 
a lapse of about five years, further products were imported into this country 
bearing the mark ‘‘Monareh”’ right from April, 1955 at least to the date of the 
applications made by the respondent company for registration of the mark. 
These further imports do indicate that at the time when these products were 
imported in 1947 and 1949 the petitioner corporation did intend to continue 
the imports of its food products into this country subject of course to such 
restrictions as to imports as the Union Government imposed from time to time. 
This intention on the part of the petitioner corporation is further indicated by 
the fact that it has been continuously selling its products in different parts of 
the world even down to date and but for the restrictions on imports of 
foreign food products imposed by the Union Government and for difficulties 
experienced by traders in getting licences from the Government for importing 
such products, the food products manufactured and marketed by the petitioner 
corporation could very well have found their way into this country without 
any hiatus even during the period between 1949 and 1955. In my opinion, 
- therefore, there is no doubt that the petitioner corporation did acquire by 
reason of the imports of its food products bearing the mark ‘‘Monarch’’, into 
this country during the period 1947-49, as sufficiently proved in this case, a 
right to the trade mark ‘‘Monarch’’ even in this country. The respondent 
company, as admitted in the affidavit filed on its behalf and as stated in the appli- 
cation for registration of the mark, did not start using this mark at any time 
prior to the year 1951 on the food products sold by it. Accordingly, between 
the two users of the mark ‘‘Monarch”’ in this country, the petitioner corpora- 
tion had a priority both in adoption of the mark and in the user thereof, and 
therefore, the respondent company was not entitled to claim the mark as a 
proprietor and apply for registration thereof. For these reasons, I would set 
aside the order passed by the Joint Registrar of Trade Marks directing the 
respondent company’s application for registration of the mark ‘‘Monarch’’ to 
proceed to registration 


The next contention raised by Mr. Shavaksha, to which I have already refer- 
red, was that by reason of the petitioner corporation having imported large 
quantities of its products into this country under the mark ‘‘Monarch’’ bet- 
ween 1955 and the date of the applications by the respondent company and sold 
them in the Indian market through several dealers, its products had acquired 
sufficient reputation in the public in this country and that, therefore, the use 
of the mark by the respondent company was likely to deceive or cause confusion 
as contemplated by cl. («) of s. 11 of the Act. Accordingly, he submitted that 
the mark ‘‘Monarch”’ should not be registered as a trade mark on the applica- 
tions made by the respondent company. This question was raised and discussed 
before the Joint Registrar of Trade Marks who held that evidence as had been 
adduced by the petitioner corporation was deficient and inadeguate and mostly 
unreliable and did not establish the necessary degree of reputation of the mark 
‘*Monarch’ in India on the relevant dates and that, therefore, the objection 
raised by the petitioner corporation under s. 11(a@) of the Act was not tenable. 
I agree with the Joint Registrar of Trade Marks with his finding on this 
question as a whole even after taking into account the fairly large imports of 
the petitioner corporation’s food products into this country between April 11, 
1955 and January 31, 1957. As has been rightly pointed out by the Joint 
Registrar of Trade Marks, all these imports were made by the traders in Bombay 
and there is no evidence that any of these products were sold in any other part 
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of this country. I must, however, differ from the view expressed by the Joint 
Registrar of Trade Marks in his observation that all the items on the list of 
importers which was furnished on behalf of the petitioner corporation were 
merely private imports on the strength of individual licences granted to pri- 
vate parties and that the number of individuals and the value of the goods 
were also comparatively low. If one turns to the list which is marked as exh. 1 
and annexed to tHe affidavit of Jamie Birdi, one finds several firms and companies 
having imported the petitioner corporation’s food products during the said 
period, such as F. W. Pollack & Co., Grahams Trading Co. Ltd., Importers and 
Exporters Ltd., D. N. Nasser & Co. Ltd., the Eastern Import & Export Co., 
Akbarally Ebrahimji, Bajaj Bros. Ltd. ete. It is true that the firms and com- 
panies shown in this list could have only imported the petitioner corporation’s 
food products into this country on the strength of licences obtained by them 
from the Union Government. But it is difficult to believe that they could be 
said to have imported those food products otherwise than in a commercial sense. 
These firms and companies were undoubtedly private parties in the sense that 
they had nothing whatever to do with the Government of the country in regard 
to their business, but it is difficult to understand how these firms and companies 
could be described as ‘‘individuals’’ as the Joint Registrar of Trade Marks has 
done and how the imports made by them could be said to be private imports in 
the sense that they were intended only for the personal use of the members and 
staff of those firms and companies. Some of the companies and firms men- 
tioned in that list are well known in the city of Bombay as traders in provision 
storgs on a fairly large scale. To say that these firms and companies did not 
import the food products of the petitioner corporation for the purpose of their 
trade in a commercial sense is only a travesty of truth. It may be that so far 
as the imports of the petitioner corporation’s products standing in the name 
of Ritz Hotel were concerned, they might have been intended for the use of 
the staff of Caltex & Co., because the import permit was issued in the name of 
that company, but just because in one such case the Joint Registrar of Trade 
Marks could find the imports of the petitioner corporation’s food products not 
having been made strictly for commercial purposes, it is surprising that it 
should have led him to an inference that imports of these products by other 
firms and companies mentioned in that list, were intended for private purposes 
of the members and staff of those firms and companies particularly when those 
firms and companies are known to be dealing in provision stores on a fairly 
large scale. Taking into account, however, the imports of the petitioner’ cor- 
poration’s products made by the several firms and companies mentioned in that 
list, it is difficult to come to the conclusion that during the short period of such 
imports and with the limited sales of such products in this city, the peti- 
tioner corporation can be said to have acquired such a reputation among the 
members of the public with regard to its mark ‘‘Monarch’’ that that mark 
could be associated only with the food products of the petitioner corporation. 
For the purpose of s. 11(a), it is necessary that the mark should have attained 
such reputation among the members of the public as would lead them to asso- 
ciate the mark only with the products of the petitioner corporation and of no 
one else. I am afraid, inspite of the fact that the sales by the respondent com- 
pany of its products under the mark ‘‘Monarch’’ were not very much larger 
than the imports and sales in this country of the produets of the petitioner cor- 
poration, it cannot be held that by allowing the mark ‘‘Monarch”’ to be regis- 
tered as applied for by the respondent company, there would be any likelihood 
of deception or confusion in the minds of the public. Accordingly, I agree with 
the finding of the Joint Registrar of Trade Marks that the petitioner corpora- 
tion could not resist the registration of the mark ‘‘Monarch”’ on the applica- 
tions of the respondent company under cl. (a) of s. 11 of the Act. 

It was next contended by Mr. Shavaksha that the respondent company had 
itself shown Kipre & Co. Private Ltd. as the proprietors of the mark on the 
labels bearing the mark ‘‘Monarch’’ on the different kinds of its food products 
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and, therefore, the respondent company had no right to apply for registration 
in its favour as if it was the proprietor thereof. It was conceded by Mr. Shah 
that the Jabels which were used on the food products manufactured by Kipre 
& Co. Private Ltd. did bear the name of Kipre & Co. Private Ltd. immediately 
below the mark ‘‘Monarch’’ and that the respondent company’s name was prin- 
ted below it as sole distributors. Mr. Shah, however, contended that by an 
agreement exh. F. made between the respondent company arid Kipre & Co. 
Private Ltd. in 1951 it was clearly provided that the mark ‘‘Monarch’’ belonged 
to the respondent company, that Kipre & Co. Private Ltd. were only to manu- 
facture the food products as ordered by the respondent company and that the 
food products so manufactured were to be bottled and packed by them for its use 
and benefit and that, therefore, inspite of Kipre & Co.’s name appearing on 
the labels, the respondent company was the true proprietor of the mark 
‘‘Monarch’’ and that, therefore, it was entitled to apply for its registration as 
proprietor thereof. Now, once again turning to the provisions of s. 18, sub- 
s. (1), it is clear that only a person claiming to be the proprietor of a trade 
mark used by him or proposed to be used by him could make an application 
to the Registrar for the registration thereof. According to this provision, not 
only a person should claim to be the proprietor of a trade mark but he should 
prove that he had used it as such proprietor on his goods. Then turning to 
the label as it stood at the date of the application, two names appeared on the 
label, one of Kipre & Co. and the other of the respondent company. If these 
two names had stood by themselves without any further description of either 
of them, it could be said that both Kipre & Co. and the respondent company 
were jointly the owners of the mark as well as the owners of the goods to which 
the label was affixed. But, that is not the case. The respondent company is 
described as the sole distributors on the label. The reasonable inference that 
could be drawn from this description surely is that the goods were the property 
of Kipre & Co. and so also the mark. If the respondent company was really 
the proprietor of the mark and also the owner of the goods one would expect 
some such words as ‘‘manufactured by Kipre & Co. for Brandon & Co. Private 
Ltd.’’ In the absence of any such words, a person buying any of these goods 
on reading the label would naturally believe that what he was buying was the 
property of Kipre & Co. which was selling its goods under the mark ‘‘Monarch’’. 
It is true, as contended by Mr. Shah, that even distributors and sellers may 
have marks of their own, but then, there are ways and ways of indicating on 
the label itself that the mark embodied therein is the mark belonging to such 
distributor or seller. Obviously, therefore, on the label as it stood, it could not 
be said that the respondent company was the proprietor of the mark ‘‘Monarch’’, 
nor could it be said that the mark was used by the respondent company as 
proprietor thereof. 


It was, however, contended by Mr. Shah that it was no concern of the public 
to know as to whether the mark belonged to Kipre & Co. or the respondent com- 
pany. All that the public were entitled to know was the nature of the mark 
under which they were buying a particular article or product, and that even 
if ultimately it turned out that the mark really belonged not to the person 
whose name appeared on the label but to another person whose name also ap- 
peared on the label, it would not make the slightest difference so far as the 
public were concerned and there could not be any kind of confusion or decep- 
tion practised on the public. The question then is as to whether in the cireum- 
stances of the present case the respondent company should be allowed registra- 
tion of the mark ‘‘Monarch”’ in its name. 

Mr. Shah invited my attention to Somerlite Ltd. v. Brown,2° and the obser- 
vations of Mr. Justice Maugham at p. 226. It was a case of a passing-off action 
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and while laying down the test in passing-off cases, the learned Judge observed 
as follows :— 


“It is very difficult to define Siy what the test is in these cases, and I do not 
think, speaking generally, there is a better test than that which was laid down by Lord 
Justice Buckley in the case of John H. Andrew & Co. Ld. v. Kuehnrich™ where he 
says that the question is whether the defendant's acts are such as to be calculated to 
deceive persons buying the defendant’s goods into the belief that they are buying the 
plaintiffs goods. 

Now, I quite agree that that statement is not a complete statement, because it is 
perfectly true that the trader who has got a common law mark or a registered trade 
mark has got just as much right to restrain an infringement if his name never appears 
on the goods and if nobody knows who is the true owner of the mark or the true sup- 
plier of the goods. I do not suppose that one person in a hundred knows who is the 
owner of one of the well-known tobacco brands. If you asked them, they would very 
often be quite astonished to hear that it was not (I will say) Wills’ or Player’s who 
owned the goods associated with those names. Therefore, the statement has to be taken 
with this enlarged meaning, that the phrase “into the belief that they are buying the plain- 
tiffs goods” ought to be enlarged so as to mean “ that they are buying the goods of 
some person, whether or not they know him, he being a person whose goods they are 
by virtue of manufacture, selection, certification, dealing with, or offering for sale”, So 
enlarged, I think the test would be fairly satisfactory”. 

Mr. Shah also invited my attention to J. Defries & Sons Ld. and the Helios 
Manufacturing Company v. Electric and Ordnance Accessories Company Ld.2? 
Thats also was a passing-off action arising out of a trade name “Stewart Are 
Lamps’’. The plaintiffs in that case were the American manufacturers of, and 
their English agents for, the sale of electrical lamps and other accessories, In 
1896 an English Syndicate called the ‘‘Stewart Electrical Syndicate Ltd.” 
began to sell in England lamps made to their order by the American company, 
and sold by them under the name ‘‘Stewart Are Lamps.’’ In 1903 the Syndi- 
cate was wound up, and in 1904 the Receiver sold its goodwill and its rights 
to the use of the word ‘‘Stewart’’ in connection with the goods by auction to 
the defendants who continued the sale of the goods under that name. The plain- 
tiffs having commenced to sell similar goods under the name ‘‘Stewart’’ sought 
an injunction to restrain the defendants from selling them under that name; 
the defendants thereupon counterclaimed for similar relief. It was held that 
the word ‘‘Stewart’’ as associated with the goods in question was the sole pro- 
perty of the Syndicate and its successors the defendants and the plaintiffs’ 
action was accordingly dismissed, and an injunction granted to restrain the 
plaintiffs on the defendants’ counterclaim. It would appear from the facts of 
this case that there was nothing to show that on the labels which were affixed 
to the lamps manufactured by the American company on behalf of the Syndi- 
cate and its successors the defendants, the name of the American company had 
at all been shown. The American company sought to appropriate the mark 
“‘Stewart’’ merely by reason of the fact that they were the manufacturers of 
the lamps and that the Syndicate and its successors, the defendants, were 
marketing those lamps under the name ‘‘Stewart’’ and that, therefore, they 
could claim the trade mark ‘‘Stewart’’ for themselves. Obviously, the claim of 
. the American company was misconceived, because, on the facts of that case and 
as it was held by Mr. Justice Joyce, the word ‘‘Stewart’’ was associated with 
the goods sold by the Syndicate and its successors, the defendants and it was 
accordingly their sole property. The American company could not possibly 
claim any right to that trade mark and its action was accordingly rightly dis- 
missed. The facts of that case, in my opinion, are not similar to the facts of 
the present case. The respondent company had chosen to describe itself on the 
label as it stood on the date of the application as sole distributors of the pro- 
ducts manufactured by Kipre & Co..Private Ltd. It is true that Kipre & Co. 
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have not come forward to claim any proprietary right in the trade mark. That, 
however, in my opinion, does not make any difference to the true position in 
law, because, after all, it is the members of the public who are going to buy 
these goods and they are entitled to know from what has been stated on the 
label as to whose goods they are buying. They may not know the manufacturer 
personally. In this case, they may not have known any of the directors or 
managers of Kipre & Co. Private Ltd., yet they did know on account of the 
name of Kipre & Co. appearing on the label that under the mark ‘‘Monarch’’ 
they were buying Kipre & Co.’s goods and that the respondent company was 
only the sole distributor of those goods having no property in the mark attached 
to them. It is thus difficult to conceive that at the date of the applications for 
registration of the mark, the respondent company could be said to have used 
the mark as proprietor on any of the goods which it was selling as sole distri- 
butors. If I am right in this conclusion, then the respondent company despite 
the agreement between Kipre & Co. and itself of 1951 by which it was acknow- 
ledged that the mark ‘‘Monarch’’ belonged to the respondent company, did 
not use the mark ‘‘Monarch’’ as proprietor and that, therefore, it was not 
qualified to make an application under s. 18 of the Act for registration thereof. 
If such registration were to be allowed and the label showed the name of the 
respondent company alone printed on it, members of the public would certainly 
be in a state of confusion and would not be able to know as to whether they 
were really buying Kipre & Co.’s goods under the mark ‘‘Monarch’’ as they 
were doing in the past before the registration of the mark in the name of the 
respondent company. In other words, the respondent company by adopting 
this mark to its goods after the registration in its favour would be able to 
present to the members of the public its own goods as the goods of Kipre & Co. 
In my opinion, such a state of things cannot be allowed in public interest and, 
therefore, the Joint Registrar of Trade Marks should have declined to allow. 
the respondent company’s application to proceed to registration on this ground. 


The Joint Registrar of Trade Marks has dealt with this question in paras. 27 
to 31 of his judgment. In para. 29 he stated as follows: 

“It was however argued that the applicants’ name has been printed on the labels 
only as sole distributors, and not as manufacturers of the goods or the owners of the 
mark. But this circumstance, by itself, cannot in my opinion, affect, much less destroy, 
the applicants’ ownership of the mark. The fact that a person describes himself as the 
sole distributor does not necessarily mean that he is not also the sole proprietor. It is 
true that, as suggested by Shri. Shavaksha in the course of his arguments, that the 
proper way of describing the applicants’ goods would be to print on all their labels 
‘manufactured by Kipre & Co. for and on behalf of Brandon & Co. proprietor of the 
mark “Monarch”; but the fact that the applicants had not done so, cannot affect their 
legal title of the mark in question.” 

Then in para. 30 he quoted the provisions of s. 8(1) of the Food Products Order, 
1955, els. (b) and (e) whereof are as follows :— 

“(b) When a bottle is used in packing any fruit products, it shall be so sealed that 
it cannot be opened without destroying the licence number and the special identification 
mark of the manufacturer to be displayed on the top or neck of the bottle. The licence 
number of the manufacturer shall also be exhibited prominently on the side label on 
such bottle; 

(e) When a tin, barrel or other container is used in packing any fruit products, the 
licence number of the manufacturer shall either be exhibited prominently on the side 
label of such tin or be embossed prominently thereon.”, 
and, therefore, he proceeded to say in the same para. as follows :— 

“Thus, it will be seen on every container in which any food products are packed, 
the name and licence No. of the manufacturer had to be exhibited prominently, This 
explains why the name of Kipre & Co, and their licence number had to be printed on the 
labels.” 
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I am afraid, the Joint Registrar of Trade Marks was in error in saying that the 
name of the manufacturer was also to be exhibited on the container in which 
any food products were packed. Al that cl. (b) requires is that when a bottle 
is used in packing any fruit products, it shall be so sealed that it cannot be 
opened without destroying the licence number and the special identification 
mark of the manufacturer to be displayed on the top or neck of the bottle and 
it further requires that the licence number of the manufacturer shall also be 
exhibited prominently on the side label on such bottle. In the present case we 
are concerned with side labels and all that is required to be printed on the side 
label according to this clause is the licence number of the manufacturer and no- 
thing more. Even on the top or the neck of the bottle what is required to be 
displayed is the licence number and the special identification mark of the manu- 
facturer and not his name. Even under cl. (c) when a tin, barrel or other 
container is used in packing any fruit product, it is only the licence number 
of the manufacturer which is required to be exhibited prominently on the side 
label of such container or embossed prominently thereon. Nowhere have I 
been able to find the necessity of displaying the name of the manufacturer on 
any part of the bottle or the container in which any food products are packed. 
Obviously, therefore, the Joint Registrar of Trade Marks was in error in read- 
ing into these clauses the requirement as to the name of the manufacturer being 
exhibited prominently on any part of the container or of the label affixed thereto. 
The provisions of s. 8 of the Food Products Order, 1955, on the contrary, clear- 
ly suggest that it is not necessary at all to exhibit the name of the manufacturer 
of the product on any part of the container in which the product is packed or on 
the label affixed to such container. What is really necessary is to display the 
licence number of the manufacturer prominently at any rate on the side label of 
the container. In my opinion, therefore, there was no justification for the 
Joint Registrar of Tradc Marks to observe that the name of the manufacturer had 
to be exhibited prominently on every container in which any food products were 
packed. As a matter of fact, he has not considered the implications of the two 
names of Kipre & Co. and the respondent company appearing on the label 
bearing the mark ‘‘Monarch’’ and only proceeded on the basis of the alleged 
legal title which the respondent company claimed to have in the mark “Monarch” 
by reason of the agreement exh. F. between itself and Kipre & Co. In my judg- 
ment, the approach of the Joint Registrar of Trade Marks to the question was 
entirely erroneous. What he had really to consider under the provisions of s. 18 
was as to whether the respondent company who claimed to be the proprietor of 
the mark ‘‘Monarch’’ had at all itself used it as a mark on any of the products 
sold by it. This would apparently be a question of fact to be decided on a consi- 
deration of the use of the mark in question itself. As I have stated above, the 
Jabel as it stood at the date of the application showed the names both of Kipre & 
Co. and the respondent company and the respondent company was described as 
the sole distributors. Prima facte, the mark could not belong to the respondent 
company and even if it did by virtue of the agreement exh. F. it could not be 
said to have been used by it. Accordingly, in my opinion, the respondent com- 
pany was not entitled to make the applications, as it has done, for the purpose of 
getting the mark ‘‘Monarch”’ registered in its name as proprietor thereof. 


While dissenting from the finding of the Joint Registrar of Trade Marks on 
this question, I am conscious of the principles which I have already referred 
to as to jursidiction of the Court of Appeal while dealing with an appeal against 
a decision of the Registrar of Trade Marks. It is not on any finding of fact 
that I am dissenting from the view expressed by the Joint Registrar of Trade 
Marks on this question. What I really find is that the Joint Registrar of Trade 
Marks has actually overlooked the requirements of s. 18 of the Act for the 
purpose of deciding as to whether the respondent company was or was not 
entitled to make an application for the registration of the mark ‘‘Monarch’’, 
In such cases, I have no doubt that the Court of Appeal has got jurisdiction 
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under the principles above stated to interfere with the finding of the Registrar 
of Trade Marks. 


It may also be noted in this connection that it was admitted by Mr. Audsley 
on behalf of the respondent company that besides the goods manufactured by 
Kipre & Co. for itself, it was also selling the goods of Kipre & Co. on its behalf 
under thé same label. In view òf this fact, it is difficult to say that Kipre & 
Co. was not the proprietor of the mark which it had used upon its own products, 
In these circumstances, I hold that the respondent company is not entitled to 
have the mark ‘‘Monarch’’ registered as proprietor thereof. 


It was lastly contended by Mr. Shavaksha that the respondent company had 
copied the petitioner corporation’s mark ‘‘Monarch’’. Not only that, Mr. Sha- 
vaksha argued, the respondent company had also copied the shield device used 
by the petitioner corporation on its bottles containing a product called ‘‘Tomato 
Catsup’’ and accordingly, Mr. Shavaksha submitted that the Joint Registrar 
of Trade Marks should have declined to order registration of the mark 
‘‘Monarch’’ in the name of the respondent company under cl. (e) of s. 11 of 
the Act which says that a mark which would otherwise be disentitled to protec- 
tion in a Court shall not be registered as a trade mark. Mr. Shavaksha also 
urged that in any event in the circumstances of this case the Joint Registrar of 
Trade Marks should have exercised his discretion under s. 18 of the Act against 
the respondent company and refused to order registration of the mark in its 
favour. Mr. Shah, the learned counsel for the respondent company, on the 
other hand, contended that there was no evidence on the record of this case 
that the respondent company or any of its officers had come to know about the 
petitioner corporation’s mark ‘‘Monarch’’ at any time prior to 1951 when it 
decided to adopt the word ‘‘Monarch’’ for its own products. He urged that 
there were only two consignments of the petitioner corporation’s products im- 
ported into this country which could be held to have been proved prior to 1951, 
that the consignments were very small in size and that, therefore, there was no 
possibility at all for the respondent company or any of its officers to have ever 
come to know about the adoption and use of the mark ‘‘Monarch’’ by the peti- 
tioner corporation on its goods. The Joint Registrar of Trade Marks has dealt 
with this question in paras. 20 to 26 of his judgment. In para. 21 of his judgment. 
he has stated as follows :— 

“Now, it is fairly clear from the evidence that prior to 1950, the opponents’ mark had 
not become so widely well known or so popular as to be likely to be copied by others. 
Admittedly there were no imports after 1950 (till about 1955); and, prior to 1950 the 
imports of the opponents’ goods were neither considerable nor continuous. There were 
only a few sporadic imports and they were of very small quantities. There is, therefore, 
absolutely nothing in the evidence nor in the circumstances, in 1950 which could suggest 
that the applicants had copied the opponents’ mark”. 

Dealing with the contention raised on behalf of the petitioner corporation that 
it was a case of res ipsa loquityr, the Joint Registrar of Trade Marks in para. 24 
of his judgment stated as follows :— 

“It was stated that, as in the case of the Brown Shoe Company's case” this is a case of 
res ipsa loquitur and that no evidence on such points could be expected from the oppo- 
nents. But it should, at the same time, be remembered that there is no initial presump- 
tion of dishonesty as regards any witness; and that the applicants, too, cannot prove the 
negative viz. that they did not act dishonestly. They can if at all, only give reasons 
why in 1950 they chose the mark in question. The word ‘Monarch’ is not an invented 
word (as in the case cited above) and, being an ordinary dictionary word, denoting 
superiority of quality, there was nothing strange or suspicious in the applicants having 
adopted it for their mark to denote the quality of their goods.” 

Then referring to the evidenee of Mr. Audsley on behalf of the respondent com- 
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pany, the Joint Registrar of Trade Marks in para. 25 of his judgment stated 
as follows :— 

“The opponents had no convincing reasons to put forward why Mr. Audsley should 

not be believed. It seems to me that the reasons given by Mr. Audsley for choosing the 
word, ‘Monarch’ are sound and convincing and I have na hesitation in holding that in 
choosing the word ‘Monarch’ in relation to applicants’ goods, Mr. Audsley acted honestly 
and bona fide and that he had no knowledge of the opponents’ mark.” 
Referring to the contention on behalf of the petitioner corporation that the 
device of a shield which was being used by the petitioner corporation along 
with the word ‘‘Monarch’’ was also copied by the respondent company, the 
Joint Registrar of Trade Marks in the same paragraph stated as follows :— 

“But, Mr. Audsley, in his evidence, has categorically stated that he did not suggest 
the device of a shield and that it must in all probability have been adopted by their 
commercial artist as it was a common ornamentation. Further, it is admitted that, for 
the opponents’ mark, there were many devices other than a shield, and hence, it cannot 
be said that the device of a shield was the exclusive monopoly of the opponents. = 
In conclusion, he stated in the same paragraph :— 

“On issue 2 I find that the applicants did not copy the opponents’ mark, and that they 
acted honestly and bona fide when, in 1950, they adopted the word ‘Monarch’ as their 
mark for their goods.” ; 

Before dealing with the cases which were cited by Mr. Shavaksha in course of 
his arguments in support of his contention that the respondent company hav- 
ne copied the petitioner corporation’s mark ‘‘Monarch’’ should have been held 
disentitled to any protection in law, I must point out that the Joint Registrar 
rade Marks has failed to take ‘into account while considering issue No, 2 
Ha him a very important circumstance, namely, that the products of the 
petitioner corporation were being widely advertised in leading American maga- 
zines such as ‘‘Life’’ and that although Mr. Audsley denied the allegation in 
the affidavit filed by him on behalf of the respondent company that they were 
so advertised, he did in his evidence admit that he did occasionally read American 
magazines. Besides, the Joint Registrar of Trade Marks also overlooked 
the entire bunch of such advertisements produced by the petitioner corpora- 
tion. It will appear that these advertisements appeared in the issues of the 
magazines such as ‘‘Life’’ in the years 1947 and 1949 and the Joint Registrar 
of Trade Marks seems to have failed to consider altogether as to whether, in view 
of the admission by Audsley in his evidence that he did read American maga- 
zines occasionally, he may not have in all probability come across during the 
yeats 1948-49 any magazines such as ‘‘Life’’, ‘‘Saturday Evening Post” and 
‘Country Gentleman’’ which, one may say with confidence, have got a fairly 
large circulation in this country among the English knowing people and which 
carry the advertisements of the petitioner corporation’s food products, under 
the mark ‘‘Monarch’’. It may be noted that in one of these advertisements a 
bottle of ‘‘Tomato Catsup’’ is shown with the mark ‘‘Monarch’’ included in a 
shield design. The Joint Registrar of Trade Marks in view of this particular 
advertisement as regards Tomato Catsup also failed to consider as to whether 
the shield device could not have caught the attention of Mr. Audsley which ul- 
timately led him to adopt the design of the shield only for the preparation from 
tomatoes under the name ‘‘ Tomato Ketchup”’ with the mark ‘‘Monarch’’ thereon. 
In view of these omissions on the part of the Joint Registrar of Trade Marks I 
think I will be justified in not placing too much reliance upon the evidence 
of Audsley as he has chosen to do and holding that in the circumstances of the 
ease, the respondent company could not but be said to have copied the petitioner 
corporation’s mark ‘‘Monarch’’ for similar products marketed by it in this 
country. 
Now, turning to the authorities cited by Mr. Shavaksha, the first one he 
relied upon was In the Matter of Vitamins Ld.’s Appltcation for a Trade Mark 24 
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That was a case in which only one copy of an American journal showing the 
mark ‘‘Pabalate’’ in respect of certain pharmaceutical substances manufac- 
tured and marketed by A. M. Robins Coy. Inc. of the United States of America 
was received in the United Kingdom. The American Corporation applied for 
registration of the mark ‘‘Pabalate’’ in January, 1952, but Vitamins Ltd. (who 
were proprietors of the mark ‘‘Paravel’’) opposed the application, which was 
withdrawn on November 28, 1952, Thereafter on December 9, 1952 Vitamins 
Ltd. filed an application to register ‘‘Pabalate’’ as a mark for pharmaceutical 
substances. The application was opposed under s. 11 by the American Corpo- 
ration on the ground that they had registered that word in various countries 
and had advertised it extensively in medical journals which circulated in the 
United Kingdom. They also contended that the Registrar should refuse re- 
gistration in the exercise of his discretion. At the hearing before the Assistant- 
Comptroller it appeared that only one copy of a paper showing the American 
Corporation’s mark ‘‘Pabalate’’ had reached the United Kingdom prior to the 
date of the application. On these facts, the Assistant Comptroller held that 
the American Corporation’s mark ‘‘Pabalate’’ had not acquired such reputa- 
tion in the United Kingdom as would enable him to find in their favour under 
the provisions of the Act and that the opposition must be dismissed. The 
American Corporation thereafter appealed to the Court, and in addition to 
the points raised before the Assistant-Comptroller, contended that the use of 
the mark by the Vitamins Ltd. would not be entitled to protection in a Court 
of justice in that such use would amount to ‘‘forging’’ a ‘‘trade mark” under 
the provisions of the Merchandise Marks. Act 1887. It was held by Lloyd- 
Jacob J. :— . 

“(1) That in the definition in sec. 4 of the Merchandise Marks Act, 1887, the reference 
to trade marks ‘protected by law’ meant only such trade marks as by the provision of 
sec. 103 of the Patents, Designs and Trade Marks Act, 1883, would have an existing right 
of priority for registration in the United Kingdom, ie., those marks in respect of which 
a period of six months from the first application for registration in a Convention country 
had not yet elapsed; 

(2) That as it hes not been shown that this was the case for the Opponents’ [American 
Corporation’s] mark ‘Pabalate’ the objection under this head failed. 

(3) That the letter from the Opponents [American Corporation] withdrawing their 
application for the registration of the mark ‘Pabalate’ did not amount to an abandonment 
of their rights in such mark. 

(4) That in the circumstances the claim made by the Applicants in their application 
on Form T.M 2 to be ‘proprietors’ of the mark ‘Pabalate’ was an improper claim. 

(5) That in the case for marks for medicinal products the public interest may require 
that articles of different origin should not be advertised and sold here and abroad under 
the same mark. 

(6) That the Court would, in its discretion, allow the appeal and refuse registration 
of the mark”. 

While dealing with the question of discretion, the learned Judge observed as 
follows (p. 11) :— 

“There are two matters which I have felt it right to take into consideration upon this 
aspect of the case. The first one is the propriety or otherwise of the action of the Appli- 
cants in making the application which they made for registration, By the rules, which 
have the force of statute, it is provided that applications of this character shall be made 
upon Form T.M. 2, which requires that an application for registration should assert, in 
the case of a mark which has not yet been the subject matter of use in trade, that it is 
proposed to be used by the Applicant and that the Applicant is claiming to be the pro- 
prietor thereof.” 

These observations make it clear that the case before the learned Judge was one 
in respect of a mark which was never used in the United Kingdom before and 
the applicant company had proposed to use it in respect of certain pharmaceu- 
tical substances. It is also clear that the American corporation had not import- 
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ed any of its products under the mark ‘‘Pabalate’’ into the United Kingdom 
until the date of the application made by the Vitamins Ltd. Only one copy 
of the paper showing the American Corporation’s mark ‘‘Pabalate’’ had reach- 
ed the United Kingdom prior to the date of the application. Dealing further 
with the question of discretion the learned Judge proceeded to observe as 
follows (p. 12) :— 

“|..A proprietary right in a mark sought to be registered can be obtained in a 
number of ways. The mark can be originated by a person or can be acquired, but in all 
cases it is necessary that the person putting forward the application should be in posses- 
sion of some proprietary right which, if questioned, can be substantiated. Where, as here, 
another party in the same way of business had already put forward a claim to be the 
proprietor of the identical trade mark and had withdrawn the application for registra- 
tion merely to avoid controversy and expense, it seems to me impossible to hold that the 
party who had by opposition secured that result could a few weeks later merely as a 
result of the withdrawal, claim proprietary rights.... 

There [The] mere fact that the evidence available may not be sufficient to establish 

the right of a party to be entered upon the Register, does not itself negative the pro- 
prietary right which that party had asserted by making his application nor does he 
necessarily deny such right by the withdrawal of the application. Accordingly, in the 
exercise of my discretion, I must consider whether or not, in making that claim to be 
the proprietors of this mark, the Respondents were in fact making a proper representa- 
tion to the Trade Marks Registry.” 
The learned Judge then proceeded to consider the second factor which he 
thought should be considered while exercising the discretionary jurisdiction 
and*that was, that the evidence disclosed that the mark had been used by the 
American Corporation upon and in relation to a remedy or an alleged remedy 
for arthritic conditions in human beings. He observed :— 

“.. Having regard to the international character which medicine and the allied sciences 

have assumed and increasingly assumed over the last two decades, it seems to me that 
the Court must be particularly careful to see that in exercising its discretion under the 
Act the public interest is not in any way imperilled. For my part I am not satisfied 
that, in allowing to be used by manufacturers in this country as a brand name for a 
pharmaceutical substance a word which is in fact used by an American Corporation in 
yespect of the same material and advertised in journals, which on the evidence are 
received into this country and referred to, the public interest will be best served by 
permitting registration. Accordingly, on both those grounds it seems to me that it is my 
duty to indicate that in the light of the fuller consideration which the matter has received 
in this Court the application should not be permitted to proceed.” 
This decision brings out twa features of the case in bold relief, firstly, that 
the American Corporation had not imported into the United Kingdom any of 
the products under the name ‘‘Pabalate’’ and yet its right to the mark as a 
proprietor was recognised by the Court on the strength of the advertisement 
of that product under that name in American journals which had some little 
circulation in the United Kingdom, and secondly, that in relation to products 
in pharmaceutical fields, it is the duty of the Court to see that products of 
different origin are not allowed to be sold under the same name. In the present 
case, the facts are really stronger. Not only that the petitioner corporation’s 
products are widely advertised in American magazines of common interest, 
which have a fairly large circulation in this country, but even these products 
have been imported into this country though not quite continuously. There 
can, therefore, be no doubt that the petitioner corporation has a right to the 
use of the mark ‘‘Monarch’’ in preference to the respondent company which 
sought to introduce that mark for the first time in 1951. 

The next question that might arise so far as the facts of this case are con- 
cerned, is as to whether food products could be placed in the same category as 
pharmaceutical products, so that such products of different origin should not 
be allowed to be marketed under the same name in public interest. To my mind, 
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food products are as important to human beings as pharmaceutical products. 
If the latter are generally intended to be used to cure human ailments, the 
former are invariably intended to be used for human consumption and 
nutrition. So far as the latter are concerned, though they might have different 
origins, they might consist of the same kind of substances, but so far as the 
former are concerned, they cannot possibly consist of identical substances. Take, 
for instance, a food product consisting of a preparation from tomatoes. The 
quality of tomatoes available in this country may be either superior or inferior 
to, but never identical with, the quality of tomatoes available in other countries of 
the world. Besides, the method of making such preparation and ingredients used 
therein may vary from manufacturer to manufacturer, and from country to 
country. Again, it is common knowledge that trade in canned food products has 
already assumed an international character and in our own country we have been 
coming across such products for past several decades, though on a smaller scale at 
present due to import restrictions, from countries like England, America, Canada, 
Australia and Holland. The canning industry in this country, though yet in its 
teens, has also been exporting its food products to some of the countries of the 
world. It would not, therefore, in my opinion, be right to allow in the interest 
of public similar kinds of food products having different origins to be adver- 
tised and sold in this country and abroad under the same name. From this 
point of view, in my opinion, the Vitamins case aptly applies to the facts of the 
present case and, therefore, I should, in exercise of my discretion, refuse regis- 
tration of the mark ‘‘Monarch’’ in favour of the respondent company. 


Mr. Shavaksha next relied upon Gaines Animal Foods Ld. In that case, 
Gaines Animal Foods Ltd. applied for registration of the trade mark ‘“Gro- 
Pup’’ in respect of ‘‘food for dogs’’. The application was opposed by the 
Kellogg Coy. of America on the grounds (1) that the opponent company had 
imported into that country before the war a small quantity of dog food under 
their mark ‘‘Gro-Pup’’ in which they had an extensive reputation in America, 
and which was extensively advertised in American periodicals which circulated 
also in the United Kingdom, and (2) that the applicants were engaged in trading 
deceptively in that they adopted as their name a name similar to that of an 
American corporation which had a trade mark in the United Kingdom in which 
the name ‘‘Gaines’’ formed a prominent part and by applying for the mark 
‘‘Gro-Pup’’ they were attempting wrongfully to acquire the benefit of the oppo- 
nents’ goodwill in their trade mark. It was held by the Assistant Comptroller 
(1) that in view of the extremely small amounts of dog food imported into the 
United Kingdom under the mark ‘‘Gro-Pup’”’, the opponents had failed to establish 
that they had acquired a reputation under that mark such as would justify a 
conclusion in their favour under s. 11, even taking into account the ‘‘Gro-Pup”’ 
dog food in American periodicals which had some circulation in the United 
Kingdom; (2) that the conduct of the applicants in relation to the adoption 
of the name ‘‘Gaines’’ together with their attempts to register in the United 
Kingdom the marks ‘‘Pard’’, ‘‘Rival’’ and ‘‘Gro-Pup’’ being marks already in 
use in America in respect of dog food, was such that the Registrar felt con- 
strained to refuse the registration of the mark applied for in the exercise of his 
discretion. It will be noticed that in this case, too, all that the American com- 
pany could prove was a reputation about their ‘‘Gro-Pup”’ food for dogs, not 
in the United Kingdom but in America and other countries. Nevertheless, the 
Assistant Comptroller took into account the fact that the American company’s 
preparation was advertised in American periodicals which had some circulation 
in the United Kingdom and also the conduct of the applicants in adopting the 
mark ‘‘Gro-Pup’’ for their food for dogs and held that in his discretion he 
should refuse the registration of the mark applied for. It may be noted that 
the mark ‘‘Gro-Pup’’ was not really a distinctive mark and had not acquired 
any reputation in the United Kingdom in reference to the food for dogs which 
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was manufactured by the American company, yet, the applicants were not 
allowed to get the mark ‘‘Gro-Pup’’ registered in their name in the United 
Kingdom on account of the conduct of the applicants. In the light of the 
facts of this case, it may be observed that if food for dogs having different origin 
could not be in the discretion of the registering authority permitted to be 
marketed under the same mark, it will be perfectly reasonable to hold that food 
for human beings having different origins cannot be allowed to be marketed 
under ‘the same trade mark. 


The last case on this question that was referred to by Mr. Shavaksha was 
Brown Shoe Company Inc.26 This case was relied upon by Mr. Shavaksha 
to show that on the principles laid down therein I must hold on the facts’ of 
this case that the respondent company had in fact copied the petitioner corpo- 
ration’s mark ‘‘Monareh’’ and that, therefore, the respondent company was 
not entitled to any protection in law in regard to the mark sought to be regis- 
tered by it. In that case in 1952 B.S.C. Inc, a U.S.A. Company having an 
extensive business in the sale of ladies’ shoes, applied to register their U.S.A. 
Trade Mark ‘‘Naturalizer’’ for such shoes, but objection having been raised 
on the ground that the word did not comply with the requirements of s. 9, the 
application was not proceeded with. On renewing the application in 1955, they 
found that A. S. Ltd., an English company, had registered the word ‘‘Naturali- 
zet” for shoes and certain other articles. B.S.C. Inc. then applied for re- 
ctification of the Register by expunging the Mark ‘‘Naturalizet’’ on the 
ground that their Mark ‘‘Naturalizer’’ was so well-known at the date 
of A. S. Ltd.’s application for registration that confusion was likely to 
occur from the use of the word ‘‘Naturalizet’’. It was further submitted that 
A. S. Ltd. had copied B.S.C. Inc.’s Mark and that the Registrar should, there- 
fore, exercise his discretion by ordering that the mark be expunged. It was held 
by the Assistant Comptroller (A) that there having been no sales in the United 
Kingdom of shoes under the mark ‘‘Naturalizer’’, although advertisement of 
such shoes had appeared in papers circulating there and was known to certain 
persons resident there, there would have been no ground for rejecting the mark 
‘‘Naturalizet’’ under s. 11 and (B) that there was nothing in the evidence to 
show that A. S. Ltd. had copied the mark ‘‘Naturalizer’’ and the application 
for rectification was, therefore, refused. On appeal, it was held by Wynu-Parry, 
J. (1) that the Assistant Comptroller’s decision under head (A) was correct; 
but (2) the evidence, and the similarity of the words, showed that the res- 
pondents’ word ‘‘Naturalizet’’ was copied from ‘‘Naturalizer’’ and that the 
respondents were not, therefore, in truth proprietors of the Mark ‘‘Naturali- 
zet” and that the Court should in the exercise of its discretion order that the 
Register be rectified. This was again a case, it may be noted, where no shoes 
bearing the mark ‘‘Naturalizer’’ were imported by the American Company 
into the United Kingdom. All that was shown was that the shoes bearing that, 
mark were advertised in some of the American periodicals which had some 
‘circulation in the United Kingdom. Obviously, therefore, it could not be said 
that the American company had acquired any reputation in respect of its shoes 
in the United Kingdom and, therefore, its claim that the mark ‘‘Naturalizet’’ 
should be refused registration under s. 11(a) was rightly rejected. As regards 
the second question, however, the learned Judge observed as follows (p. 83) :— 

“Here it is true two words are involved—‘Naturalizer’ and ‘Naturalizet’, The Assis- 
tant-Comptroller disposed of this part of the case by saying that on the question of 
discretion he found nothing. in the evidence to establish that the Respondents had copied 
the Appellants’ mark. With all respect to him, that can hardly be a satisfactory way of 
dealing with the problem. No evidence by the Appellants on such a point could be 
expected. It must to my mind be a question of res ipsa loquitur or nothing. I find it 
impossible to treat the case as one of coincidence and to take the view that in evolving 
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the word ‘Naturalizet’ as a Trade Mark in relation to ladies’ shoes the Respondents had 
no regard to the Appellants’ mark ‘Naturalizer’ ”. 
In conclusion, the learned Judge observed as follows: (p. 34) -— 

“In those circumstances, and bearing in mind that the use of the two marks in re- 
lation to ladies’ shoes would, by reason of their similarity, be liable to cause confusion, 
it appears to me to follow that the Respondents must be taken in effect to have copied 
the Appellants’ mark.” 

This case was undoubtedly cited before the Joint Registrar of Trade Marks, 
but the comment that he made on that case was that if no evidence on the ques- 
tion as to whether the petitioner corporation’s mark was copied by the res- 
pondent company could be expected from the petitioner corporation, there was . 
no initial presumption of dishonesty as regards any witness and that the res- 
pondent company, too, could not prove the negative, namely, that it did not act 
dishonestly, According to him, the respondent company could, if at all, only 
give reasons why in 1950 it chose the mark in question. It seems to me that in 
making this comment the Joint Registrar of Trade Marks has not done proper 
justice to the decision which he was dealing with. I fail to see why if the 
Brown Shoe Company’s case on its facts was held to be a case of res ipsa loguitur, 
the present case should not be so held. The very similarity of the mark ‘‘Mon- 
arch’’ as well as the conduct of the respondent company in adopting the shield 
design which was already adopted and used by the petitioner corporation in 
respect of tomato preparations for its similar preparations, make it impossible 
to treat the case as one of coincidence and to take the view that in adopting 
the word ‘‘Monarch’’ as a trade mark and the shield device for its tomato 
preparations, the respondent company had no regard to the petitioner corpora- 
tion’s mark ‘‘Monarch’’ and its shield device. Turning to the evidence of Mr. 
Audsley in this behalf, it is pertinent to note that he had not given a consistent 
answer as to the question how the mark ‘‘Monarch’’ came to be adopted by the 
respondent company. In one place in his cross-examination he stated that he 
first thought of canning food stuffs and then ‘‘we thought of several names of 
our product and it was in 1950 I chose the name’’. When pressed to explain 
as to how among all the words the word ‘‘Monarch’’ struck him, he said “I 
wanted an ordinary name that can be easily remembered. My idea being that 
we should turn out articles of quality. There was so much poor stuff in the 
market at that time. I thought of many names and ultimately decided on 
‘Monarch’ ’’. A further question was then asked as to whether the word 
‘Monarch’ was his suggestion. In reply he stated ‘‘Yes. I discussed the 
matter of selection of the name with the senior members of my staff. I do not 
now recollect whether the word ‘Monarch’ was solely my suggestion or whether 
it was put into my mind by some of my subordinates.’’ These answers clearly 
show that he was not very sure himself as to who had suggested the word ‘‘Mon- 
arch”. At one place he said ‘‘I thought of many names and ultimately decided on 
‘Monarch’ ’’ and at another place he said ‘‘I do not now recollect whether the 
word ‘Monarch’ was solely my suggestion or whether it was put into my mind 
by some of my subordinates.’’ It may as well be in this state of his evidence 
that he had hit upon the word ‘‘Monarch”’ after reading the advertisement of the 
petitioner corporation’s food products under the name ‘‘Monarch’’ in the Ame- 
rican magazines which he admitted he occasionally read, In answer to another 
question whether before actually using the mark he had made enquiries as to 
whether any other trader was using it, he said, ‘‘I only gave them general direc- 
tions to make enquiry in the market. I did not direct any specific enquiries to 
be made of any particular trader. I directed them to make enquiries in the 
wholesale market also’’. When he was asked as to what he meant by ‘‘ wholesale 
market’? he replied by saying ‘‘By ‘wholesale market’ I mean Crawford Market?’. 
These answers also go to show the kind of perfunctory enquiries that were 
directed to be made by him before using the mark ‘‘Monarch’’, They were 
perfunetory because, they were only limited to the Crawford Market, Surely, 
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in this city there is a large number of provision stores dealing in food products 
of different origins. Further, it is doubtful whether any enquiry was made 
in the. Crawford Market, because, Shah & Co. have got a large provisions store 
near the Crawford Market and if any enquiries were made with that firm, I am 
sure, the respondent company could have come to know that the petitioner corpora- 
tion was already using that mark on its own products. These answers, to my 
mind, do not carry conviction and I am not prepared to believe that the res- 
pondent company had taken any care to enquire properly in the market as to 
whether the mark was ever being used by any of the traders in that market or 
any one else either in this country or elsewhere. 

Coming to the question of the device of the shield, Mr. Shah, the learned 
counsel for the respondent company, contended that the respondent company 
itself was not responsible for adopting it to its goods, because, Mr. Audsley in 
his evidence, in answer to a question as to whether there was any particular 
reason why the shield device for the label was adopted, stated ‘‘none whatso- 
ever. The device might have been adopted by the commercial artist. It was 
not suggested by me.’’ It is difficult to believe that the commercial artist should 
have, without any instructions from the respondent company, gone out of his 
way to adopt any device for the purpose of embellishing or adding to the mark 
which was adopted by the respondent company. Even if he did, in my opinion, 
the respondent company could not get away from the charge that the shield 
device of the petitioner corporation was deliberately copied by it. In this con- 
nection, a reference may be made to Tavener Rutledge Ld. v. Specters Ld.2T 
In that case, T. R. Ltd. and S. Ltd. both sold sweets, and in particular ‘‘fruit 
drop’ in decorated tins. In that action T. R. Ltd. sued S. Ltd. for infringe- 
ment of copyright, infringement of two of the trade marks and passing-off, each 
of these issues depending on the alleged similarity of the decorations of the tins 
of the respective parties. It was held that the plaintiffs succeeded on all issues 
except that of infringement of the two trade marks. In regard to the design 
which appeared on the tins of the defendants it was contended by the defendants 
that they were not responsible for that design inasmuch as it was prepared by 
a well-known and respectable firm of tin makers and printers called A. Lloyd 
& Sons. Dealing with this contention Danckwerts J. observed as follows 
(p. 89) :— 

“It seems to me, therefore, that the similarity of the design is sufficient to be within 
the rules as regards passing-off actions. After all, if the defendants’ artist, the artist 
employed by their factors, with or without direct instructions from them, it may be 
deliberately, or by accident so far as that is concerned, makes a copy of the plaintiffs’ 
design, it is not really open to the defendants to complain if confusion is said thereby 
_ to result, and it seems to me that, whilst I feel some suspicion of the evidence of the 
defendants’ witnesses, even assuming that they were entirely bona fide this is a case in 
which the get-up was deliberately adopted by them.” 

In the light of these observations, I have no hesitation in holding on the facts 
of this case that the shield device which was adopted by the respondent com- 
pany along with the mark ‘‘Monarch’’ was copied from the shield device adopt- 
ed and used by the petitioner corporation on its tomato preparations along 
with the mark deliberately and that the respondent company cannot take shelter 
under the plea that it was designed by its artist without its instructions. In 
the first place, as I have already stated, I refuse to believe that the artist should 
have on his own added anything to the mark without any specific instructions 
from the respondent company in that behalf. Even assuming, however, that the 
artist did it, it was not a mere matter of coincidence or accident that he adopted 
precisely the device which was being used by the petitioner corporation. Fur- 
ther, it is significant to note that the respondent company has not been able to 
show that the shield device was used by it on any of its products other than 
tomato ketchup. Still further, the label which has been exhibited in this case 
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along with the bottle of tomato ketehup shows horizontal lines in red corres- 
ponding to the lines which are found on the American flag suggesting that 
product contained in the bottle was of American origin. Besides, the word 
‘‘Ketehup’’ seems to have been evolved from the word ‘‘Catsup’’ which has been 
used by the petitioner corporation in respect of its tomato preparations. All 
these similarities cannot possibly be said to be a mere matter of coincidence or 
aceideut. On the contrary, one is strengthened in one’s belief that the respon- 
dent company could not possibly have thought of these features of its label 
except with the assistance of the label, mark and design advertised and used 
by the petitioner corperation on its food products. Accordingly, I am firmly 
of the view that the respondent company did copy the mark as also the shield 
device of the petitioner corporation and that, therefore, the mark is not entitled 
to any protection under el. (e) of s. 11 of the Act. Even otherwise, I should 
refuse in exercise of my discretion to allow the mark to be registered in the 
name of the respondent company. That discretion has not been denied to me 
under the provisions of the Act. In coming to this finding on this question, I 
do undoubtedly disturb the finding arrived at by the Joint Registrar of Trade 
Marks but for very good reasons, as already set out hereinabove. Tirstly, the 
Joint Registrar of Trade Marks omitted to consider the effect of the several 
advertisements which appeared in American magazines in 1948 and 1949 which 
were produced as exhibits. He also failed to approach the case in a proper 
perspective in the light of the decision in Brown Shoe Company’s case. Fur- 
ther, he failed to appreciate the implications of the evidence given by Mr. Audsley 
as regards the manner in which the word ‘‘\Monarch’’ as well as the shield 
device came to be adopted by the respondent company in respect of its products. 
Ife also failed to appreciate that the respondent company could not escape the 
responsibility for adopting the shield device of the petitioner corporation merely 
because its artist, as alleged by it, had designed it without its instructions. In 
all these circumstances, I am, I think, sufficiently justified in interfering with 
the finding of the Joint Registrar of Trade Marks on this question as well. 
Lastly, it was urged by Mr. Shah, the learned counsel for the respondent 
company, as also by Mr. Sastri, learned counsel appearing for the Registrar or 
Trade Marks, that I should exercise my discretion under sub-s. (3) of s. 12 of 
the Act and order concurrent registration of the word ‘‘Monarch’’ both in 
favour of the petitioner corporation as well as the respondent company. I am 
afraid, however, I cannot accept this contention in view of my finding that the 
respondent company has heen guilty of having copied the mark of the petitioner 
corporation. The discretion under the section referred to by the two counsel 
ean only be exercised where two or more parties unknown to each other and 
unaware of the mark used by each other innocently adopt and use the same 
mark in respect of their respective goods of the same nature. In this case, 


however, as I have found that the petitioner corporation was already the sole ` 


proprietor of the mark ‘‘Monarch’’ in respect of its food products in several 
countries of the world and its products were widely advertised in various Ame- 
rican magazines having a large circulation in different parts of the world in- 
cluding this country and in view of the fact that the petitioner corporation 
could have without importing any of its food products into this country bear- 
ing that mark asked for registration of that mark as proprietor thereof, prior 
to 1951 before the respondent company started using that mark, it is difficult 
to hold that the respondent company had started using that mark quite inno- 
cently and without any knowledge on its part about the same being widely 
used by the petitioner corporation on its food products. On the facts of this 
ease and also in the interest of business morality, it is impossible to exercise my 
discretion under sub-s. (3) of s. 12 of the Act and order concurrent registration 
of the mark ‘‘Monarch’’ in favour both of the petitioner corporation and the 
respondent company. 

Tn the result, the petition is allowed. The order passed by the Joint Registrar 
of Trade Marks on the applications filed by the respondent company for regis- 
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tration of the mark ‘‘Monarch’’ is set aside and the applications are dismissed. 
The respondent company to pay the costs of the petitioner corporation of the 
proceedings before the Joint Registrar of Trade Marks as also of this petition 
and also to pay the costs of this petition to the Registrar of Trade Marks. As 
far as the costs of this petition payable to the petitioner corporation are con- 
cerned, they shall be taxed on the long cause scale with two counsel. 


Petition allowed. 
Solicitors for the petitioners: Crawford Bayley & Co. 
Solicitors for the respondents: Mody Shambhu & Co. 
Solicitor for the Registrar: G. M. Divekar. 


FULL BENCH. 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, Mr. Justice Tambe and 
Mr. Justice Chandrachud. 


DATTATRAYA KRISHNA JANGAM v. JAIRAM GANESH GORE.” 

Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 
28, 29A—Presidency Small Cause Courts Act (XV of 1882), Secs. 41, 47, 49—Suit for 
declaration that sub-tenancy created in plaintiffs favour by defendant tenant whether 
can be entertained by City Civil Court—Whether such Court has jurisdiction to en- 
tertain plaintiff's suit for declaration that he is tenant or sub-tenant of defendant 
dhd for injunction restraining defendant from proceeding with defendant's application 
under s. 41 of Act XV of 1882—Jurisdiction of Court to try suit how to be determined 
—Whether s. 28 of Bom, Act LVII of 1947 prevails over ss. 47 & 49 of Act XV 1882— 
Practice—Judge—Single Judge finding conflict between decisions of Division Benches 
—Judge whether should refer matter to Division Bench or to Full Bench. 


The City Civil Court, Bombay, has no jurisdiction to entertain a suit for a decla- 
ration that a sub-tenancy was created in favour of the plaintiff by the defendant tenant 
after the coming into force of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, and for an injunction restraining the defendant from interfering 
with his possession as a sub-tenant. 

The City Civil Court, Bombay, has no jurisdiction to entertain a suit for a decla- 
ration that the plaintiff is a tenant or sub-tenant of the defendant and for an injunc- 
tion restraining the defendant from proceeding with or from obtaining an order for 
eviction of the plaintiff in the application made by the defendant under s. 41 of the 
Presidency Small Cause Courts Act, 1882, or from executing the order for eviction 
obtained by him in such application. 

In order to determine which Court has jurisdiction to try a suit, the Court should 
read the plaint as a whole and ascertain the real nature of the suit and what in 
substance the plaintiff has asked for. Whatever may be the form of relief claimed, 
if on a fair reading of the plaint it becomes apparent that the plaintiff has alleged 
the relationship of landlord and tenant between him and the defendant and the 
relief claimed in substance relates to recovery of rent or possession or raises a claim 
or question arising out of the Rent Act or any of its provisions, then it is the special 
Court alone that will have jurisdiction to decide the suit. If a dispute is subse- 
quently raised by the defendant about the existence of relationship of landlord and 
tenant, the continuance of the suit in the special Court will depend on the decision 
of the Court on that issue. Similarly, if the plaint does not allege the relationship 
of landlord and tenant and no claim or question arises out of the Act or any of 
its provisions, then it will be the ordinary civil Court and not the special Court 
that will have jurisdiction to entertain the suit. 

*Decided, September 4, 1964. First Appeal Desai, Judge, City Civil Court, Bombay, in 


No. 434 of 1963 (with Appeals from Orders $. C. Suit No. 2539 of 1981. 
Nos. 166 & 170) against the decision of G. A. 
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The words “relating to” in s. 28 of the Rent Act are very wide and include any 
sult or proceeding in connection with or having a direct bearing on the question 
of possession of the premises. Even if, therefore, the suit is not for possession, if 
the relief claimed in the suit is in regard to or in respect of recovery of possession, it 
will come within the ambit of this section. 

Section 28 of the Rent Act confers jurisdiction- upon the special Court not only 
to decide questions referred to in the section, but also all matters which are in- 
cidental or ancillary to the determination of these questions. 

The words of s. 28 of the Rent Act are wide enough to include every suit between 
a landlord and a tenant whether the tenancy is contractual or is continued by reason 
of the provisions of the Act, provided the relief asked for relates to possession, 

The title in respect of which a suit will lie under s. 29A of the Rent Act must þe 
a title de hors the Act, ie. a title other than a title of a landlord, tenant or sub- 
tenant, whether such title is acquired or is alleged to have been acquired under 
a contract or under the provisions of the Act. If, therefore, in a suit or a proceed- 
ing under s., 28 a person’s claim relating to possession on the basis of his being a 
tenant or a sub-tenant has been negatived, he cannot file a suit under s. 29A to 
again try and establish his rights as a tenant or a sub-tenant as the case may be. 

Section 28 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, prevails over ss. 47 and 49 of the Presidency Small Cause Courts Act, 1882. 
The title in respect of which a suit may be filed under s. 47 or 49 may be a title 
or a right to possession or a title in the nature of ownership. The claim to possession 
in a suit between a landlord and a tenant can only be adjudicated upon by the 
special Court under s. 28 and a suit in regard to it must be filed under s, 28 
in the Small Cause Ccurt. A suit to establish any other title may, however, bé filed 
either in the High Court or in the City Civil Court, 

Abdul Kayum v. Ebrahim, overruled. 
Ranjit Patiraj v. Behram’ and Ramkishore v. Vijayabahadursingh,’ approved. 

Raizada Topandas v. Gorakhram,* Vasudev v. Board of Liquidators” Mehersingh 
Sethi v. Khurshed Satarawalla, Importers and Manufacturers Ltd. v. Pheroze Fram- 
roze Taraporewalla,” Shiavax Cambata v. Sunderdas Ebji,° Madhavprasad Kalka- 
prasad v. Indirabai,’ Harswarup Khannamal v. Nandram” and Babulal Bhuramal v. 
Nandram Shivram,” referred to. 

If in any case there appears to a Judge sitting singly to be a conflict between the 
decisions of the Division Benches, which in his opinion cannot be resolved, he should 
ordinarily refer the matter to a Division Bench, which will then decide whether the 
conflict can be resolved or whether the matter should be referred to a larger Bench. 


ONE Jairam (defendant) who was a tenant of certain premises gave these 
premises to Dattatraya (plaintiff) in 1953 under an agreement that the plain- 
tiff should pay Rs. 20 per month to the defendant as rent. As the defendant 
was trying to encroach upon the premises and to oust him from possession, the 
plaintiff filed a suit in the City Civil Court for a declaration that the defendant 
was a trespasser and that he should be ordered to quit and vacate the premises. 
The defendant inter alia contended that the Court had no jurisdiction to try 
the suit. The Court held that it had jurisdiction to proceed with the suit and 
on merits dismissed the plaintiff’s suit. The plaintiff appealed to the High 
Court. This appeal along with Appeals from Orders Nos. 166 and 170 of 1963, 
came up for hearing before Naik J., who delivered the following referring 
judgment on September 12, 1963 :— 


Naik J. A common question of law of some interest has arisen in these three 
matters. The question is whether there is a conflict of opinion between a 


1 (1959) 61 Bom. L. R. 1223. 7 [1953] 8.C.R. 226, s.c. 55 Bom.L.B. 271, 
2 (1963) 65 Bom. L. R. 464. 8 (1950) 52 Bom. L. R. 381. 

3 (1963) 65 Bom. L. R. 712. 9 (1952) 55 Bom. L. R. 21. 

4 (1963) 66 Bom. L. R. 106, 8.C. 10 (1955) 68 Bom. L. R. 288. 

5 (1963) 66 Bom, L, R. 205, S.C. 11 (1958) 60 Bom. L. R. 054, 8.C. 

6 (1964) 56 Bom. L. R. 540. 
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Division Bench decision in Abdul Kayum v. Ebrahim’ and a Division Bench 
decision in Ramkishore v. Vijayabahadursingh? so as to necessitate a refer- 
ence to a Full Bench. At the outset, I will indicate the method I propose 
to follow in this discussion. I will set out the facts of the three appeals in so 
far as they are necessary for the determination of the question on hand. 
Thereafter, I will analyse the schemes of the two Acts viz., the Bombay Rent 
. Control Act (hereinafter referred to as the Act of 1947) and the Presidency 
Small Cause Courts Act (hereinafter referred as the Act of 1882) and after 
this, I will first examine the Bombay cases upto Harswarup Khannamal v. 
Nendram? from which there was an appeal to the Supreme Court and the deci- 
sion of the Supreme Court in that appeal which is reported in Babulal Bhuramat 
v. Nandram Shivram.+ I will then consider the Bombay decisions after the 
Supreme Court decision with a view to find out whether there is a conflict be- 
tween one set of decisions in Jaswantlal v. ‘Western Comp., India’’® and 
Abdul Kayum v. Ebrahim and another set of decisions in Ranjit Patir aj v. 
Behram® and Ramkishore v. Vijayabahadursingh. 

The facts in A.O. No. 170 of 1963 are as follows: The respondent-defendant 
filed an application under s. 41 of the Act of 1882 against the appellant-plain-: 
tiff contending that the plaintiff was in possession of the Otla-room on leave 
and licence basis and that the licence was revoked. The plaintiff’s case in 
regard to the Otla-room was that the defendant had given him the same on a 
monthly rental of Rs. 20. The Small Cause Court passed an order for eviction. 
Thereafter the plaintiff filed a suit in the City Civil Court, Bombay, for a 
declaration that he was a lawful tenant of the defendant and for an injunction 
restraining the defendant from obtaining possession in execution of the order 
passed under s. 41 of the said Act. The plaintiff contended that his tenancy 
continued till the same was lawfully terminated and so long as the tenancy 
subsisted, the defendant had no right to evict him. The plaintiff asserted that 
the defendant would be in the position of a trespasser. The defendant con- 
tended that the City Civil Court had no jurisdiction to try the suit, and it is 
only the special Court set up under s. 28 of the Act of 1947, which would have 
jurisdiction to entertain the suit. The trial Court upheld this contention and 
directed the return of the plaint to the plaintiff for presentation to the proper 
Court. It is against this judgment that A.O. No. 170 of 1968 had been pre- 
ferred by the plaintiff. 

The material facts underlying A.O. No. 166 of 1963 are: The appellant-plain- 
tiff claimed to be a sub-tenant of the respondents defendants, the sub-tenancy 
having come into existence in 1942. The defendants were the tenants of the 
original owner of the premises. They brought an action against the plaintiff 
under s. 41 of the Act of 1882 alleging that the plaintiff wag a licensee and 
that his licence was revoked and asking for possession on that basis. A 
decree for eviction having been passed by the Small Causes Court, the plain- 
tiff filed a suit in the City Civil Court, Bombay, contending that he was 
a lawful sub-tenant of the defendants and the order obtained by the de- 
fendants under s. 41 of the said Act amounts to an act of trespass. He, there- 
fore, claimed a declaration of his title as a sub-tenant and also an injunction 
restraining the defendants from executing the said order. The defendants 
raised the question about the jurisdiction of the City Civil Court. The trial 
Court, having come to the conclusion that the suit ought to have been filed in 
the special Court sét up under the Rent Control Act, returned the plaint for 
presentation to the proper Court. It is against this judgment that A.O. No. 
166 of 1963 has been preferred. 

The facts in F.A. No. 484 of 1968 are the following: The defendant was a 
tenant of the suit premises. He gave the premises to the plaintiff on the agree- 
ment that the plaintiff should pay Rs. 20 p.m. to the defendant. The plaintiff, 

1 (1959) 61 Bom. L. R. 1223. (1958) 60 Bom. L. R. 954, 8.C. 


4 
2 (1963) 65 Bom. L. R. 712. 5 (1959) 61 Bom. L.R.1087. 
3 (1955) 68 Bom. L. R. 288. 6 (1963) 65 Bom. L.R. 464. 
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therefore, contended tbat he was a lawful sub-tenant of the defendant. The 
sub-tenancy in this case was created in 1953. As the defendant was trying to 
encroach upon the premises and to oust him from the possession, the plaintiff 
filed a suit in the City Civil Court for a declaration that the defendant was a 
trespasser and that he should be ordered to quit and vacate the premises. The 
defendant raised the question of jurisdiction and also other contentions on 
merits. On the question of jurisdiction, the trial Court held that it had juris- 
diction to proceed with the suit. On merits, however, the findings went against 
the plaintiff with the result that the plaintiff’s suit:came to be dismissed. The 
plaintiff has, therefore, filed F.A. No. 484 of 1963. Mr. Gursahani, for the res- 
pondent, contended that the City Civil Court had. no jurisdiction to try the 
suit. He wanted this contention to be heard as a preliminary objection. 

I will now undertake the analysis of the scheme of the Rent Control Act.. The 
Act was passed in 1947. The premable of the Act states: 

“Whereas it is expedient to amend and consolidate the law relating to the control 
of rents and repairs of certain premises, of rates of hotels and lodging houses and of 
evictions;...” 

Section 5(3) of the Act defines “‘landlord’’ to mean: 


“any person who is for the time being, receiving, or entitled to receive, rent in respect 
of any premises... or who would so receive the rent or ‘be entitled to receive the rent 
if the premises were let to a tenant; and includes any person not being a tenant who 
from time to time derives title under a landlord; and further includes in respect of his 
sub-tenant a tenant who has sub-let any premises;” 

The definition of ‘‘tenant’’ is contained in s. 5(J/) of the Act and is in two 
parts. In the first part, it means: 

“any person by whom or on whose account rent is payable for any premises”. 
In the second part, it includes: 

“(a) such sub-tenants and other persons as have deivei title under a tenant before 
the commencement of the Bombay Rents, Hotel and Lodging House Rates Control 
(Amendment) Ordinance, 1959; 

(aa) any person to whom interest in premises has been transferred under the pro- 
viso to sub-section (1) of section 15; 

(b) any person remaining, after the determination of the lease, in possession, with 
or without the assent of the landlord, of the premises leased to such. person or his 
predecessor who has derived title before the commencement of the Bombay Rents, Hotel 
and Lodging House Rates Control (Amendment) Ordinance, 1959; . 

(c) any member of the tenant’s family residing with him at the time of his death 
as may be decided in default of agreement by the Court.” 

It will thus be seen that the definitions of both ‘‘landlord’’ and ‘‘tenant’’ have 
received wider connotation than in the ordinary usage or usage in ordinary 
law. Both the definitions contain two parts, which, for the sake of conveni- 
ence, be called as meaning part and inclusive part, respectively. Under the in- 
elusive part, a landlord includes a tenant with reference to the sub-tenant to 
whom he has sub-let any premises. The definition of tenant in the meaning 
part broadly corresponds with the definition of a tenant as understood in the 
ordinary law, that is to say, a person whose tenancy has arisen as a reason of 
a contract. But the inclusive part broadens the definition to a very great ex- 
tent. In the first place, it includes a lawful sub-tenant and by lawful sub- 
tenancy is meant a tenancy, which has come into being before Ordinance of 
1959. Section 14 of the Act, in effect, provides that a lawful sub-tenant shall 
be deemed to become a tenant on the determination of the interest of the prin- 
cipal tenant. That means that a sub-tenant, who has acquired the status of a 
deemed tenant under s. 14 of the Act falls within ‘the purview of this part of 
the inclusive definition. In the second place, a person to whom interest in the 
premises has been transferred under the proviso to sub-s. (J) of s. 15 is also in- 
cluded in the definition of tenant. Snb-section (J) of s. 15 of the Act provides 
that it shall not be lawful for any tenant to sub-let the whole or any part of 
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the premises let to him after the coming into operation of this Act. The pro- 
viso lays down that ‘‘the Government may, by notification in the Official 
Gazette, permit in any area the transfer of interést in premises held under such 
leases or class of leases and to such extent as may be specified in the notification.’’ 
So, any person to whom interests in the premises have been assigned under the 
proviso is included in this part of the inclusive definition of tenant. In the 
third place, this part of the inclusive definition includes any person who con- 
tinues to be in possession after the determination of the lease with or without 
the assent of the landlord. In the fourth place, this part of the inclusive de- 
finition includes any member of the tenant’s family residing with him at the 
time of his death, as may be decided in default of agreement, by the Court. It 
would, at once, be clear that these four categories of persons, who fall in the in- 
clusive definition of the word ‘‘tenant’’ are the creatures of the Bombay Rent 
Control Act. They claim rights and enjoy protection under different provi- 
sions of this Act. 

Part II of the Act relates to residential and other premises and is the most 
important for the purpose of determining as to what is the meaning and scope 
of the expression ‘‘suit or proceeding between a landlord and a tenant relating 
to the recovery of rent or possession’’ (used in s. 28 of the Act). Section 7 
declares rent which is in excess of the standard rent as illegal. Sections 8 to 
_ 10D relate to permitted increases and, therefore, need not detain us here. 
Section 11 empowers the Court to fix standard rent and permitted increases 
under the circumstances laid down therein. Section 12 lays down certain 
restrictions upon the rights of a landlord to file a suit for eviction. In effect, 
it pfovides: 

“A landlord shall not be entitled to the recovery of possession of any premises so 
long as the tenant pays, or is ready and willing to pay, the amount of the standard rent 
and permitted increases, if any, and observes and performs the other conditions of the 
tenancy, in so far as they are consistent with the provisions of this Act”. 

We are not concerned with the other sub-sections of s. 12 for our present dis- 
cussion. What is necessary to note is that the Bombay Rent Act does not confer 
any new right upon a landlord to sue for possession. The right of a landlord 
to ask for possession accrues under general law and in particular the Transfer 
of Property Act on the determination of the tenancy. It is, however, clear 
that s. 12 pre-supposes that the tenancy is determined under the relevant provi- 
sions of the Transfer of Property Act. If the tenancy is not. determined, a 
landlord has no right to ask for possession and, therefore, the provisions of 
s. 12 of the Act of 1947 would not come into operation at all. No landlord 
would be entitled to ask for possession during the subsistence of the tenancy. 
That means that the rights of a landlord and a tenant, so far as possession is 
concerned, would be governed by the terms of the contract and the provisions 
of the general law. The object of s. 12 of the Act is to restrict the right of a 
landlord to ask for possession in various ways and to grant protection to a 
tenant in the matter of eviction under certain conditions laid down in the 
section. Whenever, therefore, the question of abridgement of a landlord’s right 
to ask for possession and the question of protection of a tenant, so far as evic- 
tion is concerned, arise, these questions would be questions arising under the 
provisions of the Act of 1947. On the other hand, the question arising be- 
tween a landlord and a tenant so far as the right of possession during the sub- 
sistence of the tenancy is concerned, would be governed by the terms of the 
contract and the provisions of the general law. Section 13 confers upon a land- 
lord the right to recover possession under certain circumstances set out in 
various clauses (a) to (1). Just as a landlord’s right under s. 12 is restricted, 
the right of a landlord to obtain possession is enlarged in some ways by s. 13 
of the Act. Any question, therefore, that arises under s. 13 of the Act would 
be a question under this Act. I have already dealt with ss. 14 and 15 of the Act 
and it is not necessary to repeat those provisions. Section 16 again confers a 
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right upon a landlord to ask for recovery of possession on the ground of re- 
pairs to the premises. In the same way, it confers upon a tenant a right of 
re-entry. The provisions of ss. 17 to 17C relate to the same question viz., right 
of a landlord to secure possession for certain purposes and right of a tenant 
to effect re-entry. Section 18 relates to unlawful charges by landlord. In 
effect, s. 18(7) prohibits the receiving of any fine, premium or deposit or any 
consideration other than the standard rent or the permitted increases in respect 
of the grant, renewal] or continuance of a lease or giving his consent to the 
transfer of a lease by sub-lease or otherwise. Sub-section (3) is very im- 
portant. It runs thus (material part cited) :— 

“Nothing in the section shall apply to any payment made under any agreement 
entered into before the first day of September 1940 or to any payment made by any 
person to a landlord by way of a loan, for the purpose of financing the erection of the 


whole or part of a residential building or a residential section of a building on the land - 


held by him as an owner, a Jessee or in any other capacity, entitling him to build on such 
land, under an agreement which shall be in writing and shall, notwithstanding anything 
contained in the Indian Registration Act, 1908, be registered”. 
Clauses (1) to (vt) relate to the conditions, which must be included in such 
an agreement. Section 19 prohibits unlawful charges by tenant. Section 20 
relates to the recovery of amounts paid not in accordance with the Act. Sec- 
tions 21 and 22 lay down that the landlord should furnish to the tenant parti- 
culars of rent and the tenant should also furnish particulars to the landlord 
regarding sub-tenancy or transfer. Section 23 relates to the landlord’s duty 
to keep premises in good repair. Section 24 enjoins upon the landlord the 
duty not to cut off or withhold essential supply or service. Section 25 prohi- 
bits a landlord from converting residential premises into non-residential ones. 
Section 26 lays down a duty upon the landlord to pass a written receipt for any 
amount received by him. Then comes the most important section viz., s. 28, 
relating to the jurisdiction of Courts, with which we are mainly concerned in 
these appeals. Sub-section (7) of s. 28 of the Act, in effect, runs thus: 

“Notwithstanding anything contained in any law and notwithstanding that by reason 
of the amount of the claim or for any other reason, the suit or proceeding would not, but 
for this provision, be within its jurisdiction, 

(a) in Greater Bombay, the Court of Small Causes, Bomhay, 

(aa) and (b) ... 
shall have jurisdiction to entertain and try any suit or proceeding between a landlord 
and a tenant relating to the recovery of rent or possession of any premises to which 
any of the provisions of this Part apply and to decide any application made under this 
Act and to deal with any claim or question arising out of this Act or any of its provi- 
sions...no0 other court shall have jurisdiction to entertain any such suit, proceeding 
or application or to deal with such claim or question”. 
The rest of the section is not relevant. Sub-section (7) falls into the following 
parts: 

(1) The special Court shall have jurisdiction to entertain and try any suit 
or proceeding between a landlord and a tenant relating to the recovery of rent 
or possession of any premises to which any of the provisions of Part II apply; 

(2) The special Court shall have jurisdiction to decide any application 
made under this Act; and 

(8) The special Court shall have jurisdiction to deal with any claim or 
question arising out of this Act or any of its provisions. 

The first part relates to a suit or proceeding between a landlord and a tenant 
relating to the recovery of rent or possession of the premises to which provi- 
sions of Part II of the Act apply. Such a suit or proceeding might be initiated 
cither by a landlord or a tenant, because, as pointed out above, just as a land- 
lord can initiate a suit or proceeding for recovery of possession under certain 
circumstances, a tenant also can initiate a proceeding for recovery of the posses- 
sion. A suit or proceeding contemplated by this part evidently is a suit or 
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proceeding arising under the provisions under the Act of 1947. If a suit or 
proceeding arises out of a contract or general provisions of law, such a suit or 
proceeding does not fall within the mischief of this part. The second part 
relates to the jurisdiction of the special Court to decide any application under 
the Act of 1947. Obviously, this part is restricted to applications under the 
Act and no further commentary is necessary. The third part relates to con- 
ferment of the jurisdiction upon the special Court to deal with any claim or 
interest arising out of this Act or any of its provisions. This part is not de- 
pendent nor linked with the first part viz., that a suit or a proceeding between a 
landlord and a tenant relating to the recovery of rent or possession, The ques- 
tion may arise in any other kind of suit or proceeding and so long as such 
question arises out of the Act or any of its provisions, the jurisdiction of the 
ordinary Courts is ousted and the special Court is clothed with the jurisdiction 
to decide such questions or claims. Section 29 of the Act provides for appeals 
from the decisions of the special Court set up under s. 28 of the Act. Section 
29A runs thus: 

“Nothing contained in section 28 or 29 shall be deemed to bar a party to a suit, pro- 
ceeding or appeal mentioned therein in which a question of title to premises arises and 
is determined, from suing in a competent court to establish his title to such premises.” 
Section 29A of the Act has an important bearing upon the scope and extent 
of the jurisdiction of the special Court under s. 28 of the Act and has formed 
the basis of a good deal of controversy about the interpretation of s. 28. I will 
have occasion to refer to the provisions of s. 29A while dealing with various de- 
cided cases of this Court and of the Supreme Court. 

now propose to analyse the provisions of Chap. VII of the Act of 1882. 
Section 41 provides (in material parts) : 

“When any person has had possession of any immovable property... as the tenant, 
or by permission, of another person, or of some person through whom such other person 
claims 

and such tenancy or permission has determined or been withdrawn, 

and such tenant or occupier or any person holding under or by assignment from 
him (hereinafter called the occupant) refuses to deliver up such property in compliance 
with a request made to him in this behalf by such other person, 

such other person (hereinafter called the applicant) may apply to the Small Cause 
Court for a summons against the occupant calling upon him to show cause, on a day 
therein appointed, why he should not be compelled to deliver up the property”. 
Pausing here,.for a moment, Chap. VII of the Act of 1882 provides a summary 
remedy for securing possession from a tenant on the determination of the 
tenancy or from a licensee on the revocation of the license. Section 41 deals 
with the cases of both a tenant and a licensee. However, so far as the premises 
to which provisions of the Part II of the Act of 1947 are applicable, a landlord 
cannot pursue his remedy against his tenant for the recovery of possession 
under s. 41 of the Act of 1882, because exclusive jurisdiction has been vested 
in the special Court created under s. 28 of the Act of 1947. Section 41 of the 
Act of 1882, however, would continue to apply to the premises to which Part II 
of the Act of 1947 has not been made applicable. Section 41 would have re- 
levance in respect of the premises, to which Part II of the Act of 1947 is made 
applicable, only so far as the right of the applicant against the occupant, i.e., 
person holding a licence, is concerned. Section 42 of the Act of 1882 deals 
with the manner of service of summons in such an application. Section 43, in 
effect, provides: 

“The applicant would be entitled to an order for possession in case the Small Cause 
Court is satisfi.d that he is entitled to apply under section 41 and the occupant does not 
show cause to the contrary”. 

Section 44 relates to justification of the bailiff entering on property and giving 

possession tv the applicant by virtue of an order under this Chapter. Section 45 

provides tat the applicant shall not be deemed to be a trespasser provided he 
t 


| 


652 THE BOMBAY LAW REPORTER. [VOL. LXVI. 


is entitled to possession merely because there is an error, defect or irregularity 
in the proceeding. Section 46 is important and it runs thus: 

“Nothing herein contained shall be deemed to protect any applicant obtaining posses- 
sion of any property under this Chapter from a suit by any person deeming himself 
aggrieved thereby, when such applicant was not at the time of applying for such order 
as aforesaid entitled to the possession of such property. 

And when the applicant was not, at the time of applying for any such order as afore- 

said, entitled to the possession of such property, the application for such order, though 
no possession is taken thereunder, shall be deemed to be an act of trespass committed by 
the applicant against the occupant”. 
The first part of the section refers to the right of the occupant to file a regular 
suit in case the applicaut was not entitled to possession of such property at 
the time of applying for such an order. The second part creates a fiction and 
provides that a mere application by an applicant, who is not entitled to the 
possession of the property, will amount to an act of trespass even when posses- 
sion has not been taken. This provision creates a safegnard against abuse of 
the provisions of s. 41 by a person who is not entitled to apply under that 
section, Chapter VII of the Act of 1882 provides a short-cut and anyone who 
takes recourse to the summary provisions of Chap. VII must establish that he 
is entitled to the same. Reading the two parts of s. 46 together, one is driven 
to the conclusion that a person who has applied for possession under s. 41 will 
be treated as a trespasser whether be has secured possession or not. Under 
s. 46 all that is necessary for the occupant to prove in a suit filed by him is 
that, the applicant was not entitled to the possession of the property- apd, 
therefore, is a trespasser. For instance, if the applicant proceeds under s. 41 
on the allegation that the occupant is a licensee and the licence has been re- 
voked, all that the oceupant need prove in the suit filed by him is that, the appli- 
cant was not entitled to proceed under s. 41 of the Act which means that it 
would be enough for him to prove that he is a tenant and that the tenancy has 
not been determined. He may, of course, prove his superior right or title. 
But that is not always necessary under s. 46 of the Act. Section 47 relates 
to stay of proceedings on occupant giving security for bringing suit against 
the applicant. Section 48 relates to procedure and need not detain us here. 
Section 49 is the last section in this Chapter and it runs thus: 

“Recovery of the possession of any immoveable property under this Chapter shall 

be no bar to the institution of a suit in the Bombay City Civil Court or the High Court, 
as the case may be, for trying the title thereto”. 
It would thus be seen that the suit contemplated by s. 46 is a suit just for the 
purpose of wiping out the effect of s. 41 or the order passed on that application 
under s. 43. In such an application, all that the occupant need prove is that 
there was no justification for the applicant in rushing to the Small Cause Court 
under its summary jurisdiction. The suit under s. 49 specifically refers to 
the forum, viz., City Civil Court or the High Court, as the case may be. The 
provisions of s. 49 of the Act of 1882 stand on a par with the provisions of 
s. 29A of the Act of 1947. Section 49 was amended by including the words 
‘Bombay City Civil Court’’ by Act No. XLIV of 1948, that is to say, after the 
coming into operation of the Act of 1947. I will consider the significance of 
the addition of the words ‘‘Bombay City Civil Court”? in s. 49 at a later stage 
of this discussion. 

Turning to the provisions of s. 28 of the Act of 1947 I have already pointed 
out that a suit or a procceding between a landlotd and a tenant contemplated 
in the first part is a suit or proceeding under the Rent Control Act. Supposing, 
for instance, that a tenant has been forcibly dispossessed from the premises 
during the subsistence of his tenancy and the tenant has filed a suit for the 
recovery of possession, could it be suggested that the provisions of s. 28 of the 
Act. of 1947 would apply to such a ease? The answer to that question must be 
inthe negative. So long as the tenancy subsists, the tenant is entitled to re- 
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main in possession on the basis of the right arising under the coutract. The 
landlord is not entitled to claim possession except on the determination of the 
tenancy. The determination of tenancy is a pre-condition for a landlord 
securing possession of the premises. If, therefore, a landlord secures posses- 
sion of the premises from a tenant without determination of the tenancy, he 
will be obviously committing au act of trespass for which the tenant has the 
remedy in the ordinary Court. J have already pointed out that even a suit 
by a landlord under s. 12 of the Act of 1947 pre-supposes determination of the 
tenancy. It is only when a landlord sceks to secure possession under any of 
the clauses of s. 13 of the Act of 1947 that the question of subsistence or deter- 
mination of the tenancy would not arise. A tenant, who has been dispossessed 
unlawfully by a landlord during the subsistence of his tenancy, can either file 
a suit under s. 9 of the Specific Relief Act or a regular suit on the basis of his 
right based on tenancy. Although, therefore, in such a case the suit is between 
a landlord and a tenant and is for the recovery of possession, still, it will not 
fall within the mischief of the first part of s. 28 of the Act of 1947. In this 
respect, I may refer to a decision of the Division Bench of this Court comprising 
Chagla C.J. and Coyaji J. in Shiavaz Cambata v. Sunderdas Ebji.7 That was 
a suit filed by the tenant on the Original Side of this Court for the recovery 
of possession against the landlord under s. 9 of the Specific Relief Act. Bhag- 
wati J. (as he then was) relied upon the provisions of s. 28 of the Act of 1947 
and came to the conclusion that the suit was hit by s. 28 and, therefore, would 
have to be transferred to the special Court. This view was set aside by the’ 
Division Bench and Chagla C.J., who delivered the judgment, pointed out 
that the suit was a simple suit under s. 9 of the Specifie Relief Act, which gives 
a special remedy to a party who has been dispossessed to file a suit for posses- 
sion. The learned Chief Justice pointed out that the only issue that would arise 
in such a suit would be whether the plaintiff was in possession of the premises 
in suit within six months from the filing of the suit, and if he was in possession, 
whether he was dispossessed by the defendants. Ile further observed (p. 385) : 

“...In our opinion, it is only when a landlord or a tenant files a suit for possession 

as a landlord or a tenant and in his capacity as a Jandlord or a tenant and relying on his 
title as a landlord or a tenant that it becomes a suit of the description mentioned in s. 50 
and s. 28 of the Act. Although the plaintiff might have set out his title in the plaint, 
those averments were entirely unnecessary and irrelevant.” 
A fortiori, s. 28 of the Act of 1947 cannot apply to a regular suit filed by a 
dispossessed tenant during the subsistence of his tenancy. In this connection, 
I may refer to the following observation of Chagla C.J. in Raghubir Narayan 
Lotlikar yv. Fernandes® (p. 507): 

“...It is only on the determination of the lease or the tenancy that the landlord 
becomes entitled to the possession of the property, and when he has so become entitled 
to possession, if he files a suit for a decree for possession, then s. 28 of the Rent Control 
Act applies and such a suit can only be filed in the Small Causes Court’, 

Let us take another illustration. An agreement has been entered into between 
a landlord and a tenant under which the tenant has agreed to give all facilities 
to the landlord for reconstructing the premises and that after reconstruction 
the landlord in his turn agrees to give the tenant some other premises by way 
of substitution. The landlord having re-modelled the house refuses to give any 
premises as per the agreement. In such a case, the only remedy left to the 
tenant is to file a suit for specific performance of the agreement. This again 
is a suit between a landlord and a tenant and also a suit relating to the re- 
covery of possession. Could such a suit be hit by the provisions of s. 28 of the 
Act of 19479 This question has been answered in the negative by the Division 
Bench in Raghubir Narayan Lotlikar v. Fernandes. The facts of that case 
were as follows: 

The plaintiffs, who owned certain property, gave a notice to quit to defendants, who 


7 (1950) 62 Bom. L.R. 381. 8 (1952) 64 Bom. L.R. 505. 
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were their tenants, This was followed up by the plaintiffs instituting ejectment pro~ 
ceedings against the defendants. During the pendency of the proceedings, an agreement 
was arrived at between the plaintiffs and defendants whereby (1) the defendants were 
to give all reasonable facilities to the plaintifis to remodel and repair the property, 
(2) the plaintiffs were not to eject the defendants on the ground that the property was 
required for remodelling and repairing, and (3) that the defendants would have to give 
up the premises which they occupied in Subatitution of other premisas pick they ver 


be given. ies 

The suit was filed in the High Court and Shah J, who heard the suit, wu eld e 
preliminary objection and decided that the High Court had no jurisdiction to grant 
relief of the nature claimed.by the plaintiffs. 

At p. 507 Chagla C.J. observed: 

“Section 28 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, applies only to those suits between a landlord and a tenant where a landlord has 
become entitled to possession or recovery of the premises demised. Under the Trans- 
fer of Property Act, 1882, a landlord becomes entitled to possession when there Is a 
determination of tenancy. A tenancy can be determined in any of the modes laid down 
in s. 111, and once the tenancy is determined, under s. 108(q) the lessee is bound to put 
the lessor into possession of the property. It is only on the determination of the lease or 
the tenancy that the landlord becomes entitled to the possession of the property, and 
when he has so become entitled to possession, if he files a suit for a decree or possession, 
then s. 28 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, applies 
and such a suit can only be filed in the Small Causes Court.” 

Again, at p. 511 the learned Chief Justice observed : 

.. Section 12 postulates the fact that a landlord is entitled to recovery of posses- 

sion and he is only entitled to possession under the provisions of the Transfer of Pro- 
perty Act. It is only when he so becomes entitled that the Legislature steps in and 
prevents the enforcement of his right by the protection which it gives to the tenant. 
No question of the application of s. 12 can arise if a landlord is not entitled to possession 
at all. The fallacy underlying the argument on the side of the defendants is that in 
this sult they presume that the plaintiffs are entitled to possession.” 
It should be noted that the learned Judge took the view that although a suit 
in ejectment was brought, the tenancy was not terminated inasmuch as the 
plaintiffs recognised the defendants as tenants as a result of the agreement, The 
agreement to which reference is made above is an agreement of general character 
and is not based upon any of the provisions of the Act of 1947. 

As a third illustration, let us take the case of an agreement entered into 
between a landlord and a tenant under s. 18 of the Act of 1947. Sub-section (3) 
of s. 18 exempts a loan advanced by any person to a landlord for the purpose 
of financing the erection of the whole or part of a residential building. That 
sub-section further provides that such an agreement should be registered not- 
withstanding the provisions of the Indian Registration Act. The following 
conditions will form part of such an agreement. 

“(i) That the landlord is to Jet to such person the whole or part of the building 
when completed for the use of such person or any member of his family; 

(ii) that the rate of interest on such loan shall not be less than four per cemi per 
annum; 

(iii) that such loan shall be repayable by the landlord within a period of ten years 
from the date of the execution of the agreement...; 

(iv) that the amount of the loan shall be a charge on the entire building and the 
entire interesti of the landlord in the land on which such building is erected. 

(v) & (vi) ...”. 

Let as suppose that the landlord has failed to perform his part of the contract 
after obtaining a loan from the tenant and after entering into an agreement 
with the tenant as laid down in sub-s. (3) of s. 18 of the Act of 1947. The 
only remedy for the tenant would be to file a suit for specific performance of 
the agreement. Undoubtedly, he would also have to ask for possession as a 
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consequential relief. Js such a suit barred by the provisions of s. 28 of the 
Act of 1947? A negative answer to the above question has been given by 
Patel J. sitting singly in Narayan Ganesh Bhagwat v. Balwant Govind 
Dabholkar®. The facts in that case were as-follows: 

One Govind. Dabholkar was the owner of an immovable property and the de- 
fendant was the sole executor of the last will of Govind Dabholkar. In about 
the middle of August 1957, the defendant represented to the plaintiff that he 
was coustructing a new building to be named ‘Bhagirathi Sadan’ and that he 
required a loan for the construction of the said building. He also represented 
to the plaintiff that if he advanced a loan of Rs. 3,000 to him, the said loan 
would be repaid by monthly instalments of Rs. 25 each commencing from the 
date when the building became ready for occupation; that he would let to the 
plaintiff one room bearing No, 8 on the ground floor at a rental of Rs. 36 per 
month on the same conditions as those prescribed by s. 18(3) of the Bombay 
Rent Control Act, 1947. He also represented that the loan would be a charge 
on the land and the building to be erected including the defendant’s interest 
therein, The plaintiff accepted these terms and advanced a loan of 
Rs. 3,000 for the purpose of construction of the new building. The defendant 
had also agreed to execute in favour of the plaintiff a proper document em- 
bodying the terms agreed to between them. The building became ready by the 
end of March 1958 and the plaintiff went in possession of room No. 8 on April 
4, 1958. The defendant, however, did not execute the document although he 
had been giving credit te the plaintiff for Rs. 25 p.m. towards the instalments 
under the agreement. The plaintiff, therefore, called upon the defendant to 
execute the document in his favour, but the defendant avoided to do so, He 
therefore, filed a suit for declaration of his charge on the property for the 
balance of the money due to him and for a decree requiring the defendant to 
execute the document embodying the terms agreed to between them. 

One of the grounds urged by the defendant was that the City Civil Court had 
no jurisdiction. This contention was upheld and the plaint was returned for 
presentation to the proper Court. The plaintiff went in appeal and was heard 
by Patel J. After referring to the two decisions of the Supreme Court in 
Importers v. Phiroz’° and Babulal Bhuramal v. Nandram Shivram the learned 
Judge proceeded to observe: 

“Supposing the Rent Act had not been enacted at all, could an agreement, as alleged 
by the plaintiff, have been entered into or not? I have no doubt that such agreement 
could have been made and would be perfectly valid and a reasonable agreement. It is 
not for the first time that such agreements have been thought of under the Rent Act. 
Builders may take loans and then grant leases to their creditors. Section 18 was designed 
primarily to prevent the builders of property from taking pagdi or premiums by ex- 
ploiting the necessity of the needy who would not be in a position to build by them- 
selves. It was therefore provided by s. 18 that no one could charge any premium, and an 
exception was created by s. 18(3) that an agreement created as mentioned in the section 
would be a valid agreement. The section provides for validity of an agreement which 
but for it would not be valid. It does not purport to create any rights either in the 
tenant or in the landlord. The rights would be the creation of the agreement between 
the parties de hors the Rent Act, and cannot be said to arise out of the Act. What the 
plaintiff wants is the specific performance of the oral agreement by requiring the landlord 
to sign and execute the document as required by law, without which the agreement 
would be unenforceable and not binding. Truly this can never be regarded as some- 
thing arising out of the Act”. 

The learned Judge disagreed with the view taken by the trial Court viz., that 
the Court had no jurisdiction, because the reliefs which the plaintiff claimed 
arose out of the Act. It is significant that under s. 18(3) of the Act of 1947, 
hate rights have been created in favour of a tenant which are not available 
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under the ordinary law, for instance, the amount of the loan shall be a charge 
not only on a part of the building for which the loan is given, but also the 
entire building. A charge like the one contemplated in el. (ir) of sub-s. (3) 
is a creature of s. 18 and the plaintiff’s suit in a sense was for a declaration of 
his charge on the entire property. Yet, Patel J. held that the case did not fall 
within the mischief of s. 28, because the rights were the creation of the agree- 
ment between the parties and not rights arising under the Act. With respect, 
I agree with the view taken by Patel J. in this judgment. 

Let us take a simple ease, which will serve the purpose of a fourth illustra- 
tion. The plaintiff filed a suit against the defendant alleging that the latter 
was a licensee and that the licence had been terminated. The defendant raised 
a contention that he was the tenant and, therefore, protected under the Act 
of 1947. Would this contention be treated as falling within the clause in s. 28 
of the Act of 1947 viz., ‘to deal with any claim or question arising out of this 
Act or anv of its provisions’? A Division Bench of this Court held that it 
would not (vide Govindram Salamatrai v. Dharampal’1). In that case it was 
argued that the Court night have had jurisdiction when the suit was filed. As 
soon as the defendant raised the contention that he was a tenant, the Court 
ceases to have jurisdiction to try that suit and that contention could only be 
disposed of by the Small Causes Court by virtue of the provisions of s. 28 of 
the Act of 1947. Tho learned Chief Justice in repelling this argument em- 
phasized that the real point was whether the question as to whether the de- 
fendant was a tenant or a licensee was a question which arose out of the Act 
or any of its provisions and held that the question as to whether the defengant 
was a tenant was a jurisdictional question, which had got to be determined in 
order to decide whether the particular Court in which the suit had been filed 
had or had no jurisdiction to try the suit. According to the learned Chief 
Justice, s. 28 does not deal with jurisdictional questions which have got to be 
decided in limine before matters arising under the Act can be considered by 
the Court. 

Let us now introduce a modification in the facts of the above cases. Let us 
assume that the landlord, before filing a suit in the regular Court for possession 
on the basis that the defendant is a licensee and that the licence is revoked, has 
made an application under s. 41 of the Act of 1882. Let us further assume 
that the application was dismissed on the ground that the defendant was a 
tenant. Thereafter, the Jandlord has filed a regular suit for possession on the 
same grounds. ‘Would such a suit be barred under s. 28 of the Act of 1947? 
Evidently, not. , 

In two of these present appeals, we are dealing with a converse case. The 
landlords have obtained an order for ejectment under Chap. VII of the Act 
of 1882 and the tenants have filed suits in the City Civil Court contending that 
they were not licencees but tenants and since the tenancies had not been deter- 
mined, the landlords were not entitled to obtain orders for possession and the 
orders for possession, nay the very applications for eviction under s. 41 of the 
Act of 1882, were acts of trespass. Would it be right to treat the suits as 
barred by s. 28 of the Act of 1947, because all that the tenants seek in such suits 
is to remove the impediment created by the orders of ejectment obtained under 
s. 41 of the Act of 1882? The tenants in effect claimed that the Prese 
Small Causes Court has arrogated to itself the jurisdiction, which it did not™ 
have and the orders passed in ejectment are orders without jurisdiction. 
Obviously, an order for ejectment under Chap. VII by the Small Causes Court 
would be an order without jurisdiction provided the Court comes to the con- 
clusion that the defendant was not a licensee but a tenant. If he is a tenant, 
then an action for eviction can only be lodged in a special Court set up under 
s, 28 of the Act of 1947. The Small Causes Court under Chap. VII cannot pro- 
ceed to eject a person who is a tenant and not a licensee. It is significant that 
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the landlords have denied themselves the opportunity of asserting that the 
tenancy is determined, because they have gone to the Small Causes Court under 
.8. 41 of the Act of 1882 on the allegation that the defendants were licensees. I 
have discussed this question on first principles and will reserve my comments 
on the basis of authorities, which I propose to deal at a later stage. 

My object in giving the ‘above illustrations was to show that all suits between 
a landlord and a tenant, even if they have relation to the recovery of possession 
or even if claims or questions under the Act of 1947 have been raised, would 
not fall within the purview of s. 28 of the Act of 1947. In addition to the 
above illustrations, it is possible to imagine quite a number of conflicts arising 
between landlord and tenant which do not fall within the mischief of s. 28 of 
the Act of 1947. For instance, a tenant may file a suit for quiet enjoyment and 
restraining the landlord from disturbing his enjoyment. The landlord may 
file a suit against the tenant restraining him from doing acts of destruction 
against the property. Again, a tenant may file a suit against a landlord for a 
simple declaration that he is a tenant and the tenancy is subsisting. 

Incidentally, while giving illustrations, I have referred to and discussed the 
following decisions of this Court: 

(1) Shiavax Cambata v. Sunderdas Ebji. 

(2) Govindram Salamatrat v. Dharampal. 

(8) Raghubir Narayan Lotlikar v. Fernandes. 

Chagla C.J. was the presiding Judge in all these decisions. I will now con- 
sider three more cases to which again Chagla C.J. was a party as a presiding 
Judge. In Madhavprasad Kalkaprasad v. Indirabai'? the plaintiff filed a suit 
in the High Court for declaration of his title that he was a sub-tenant of the 
defendant and for possession. The learned Chief Justice held that the relief 
for possession was an ancillary relief. He also held that s. 28 of the Act of 1947 
does not bar the suit inasmuch as that section ‘‘only permits the special Courts 
to try question of title incidentally, but when question of title arises substan- 
tially in the suit, the ordinary Courts are competent to try and dispose of suits 
on title”. On p. 29 the learned Chief Justice observed: 

“,.This is not a case where the relationship of landlord and tenant is admitted 

and the tenant comes to Court for possession. This is a case where the relation- 
ship is in dispute, and what the plaintiff wants from the Court is the establishment 
of his title that he is the sub-tenant of the premises. It is only when the title is 
established that he can ask for any relief at all... All that he wanted was that his 
right to continue in possession should be established....Therefore, in our opinion, it is 
clear that the suit is substantially a suit for a declaration of title and possession is an 
ancillary relief which is sought by the plaintiff”. 
It is necessary to note that in this case, the sub-tenancy was created in 1940, 
i.e., prior to the coming into operation of the Act of 1947. This case has been 
followed by a Division Bench of this Court in Abdul Kayum v. Ebrahim and 
disapproved by the Division Bench in Ramkishore v. Vijayabahadursingh. 

It is sufficient to make just a passing reference to a Division Bench decision 
of this Court in Mehersingh Sethi v. Khurshed Satarawalla’S. In that case, 
Chagla C.J. laid stress upon the expression ‘‘suits relating to the recovery of 
rent or possession’’ and pointed out that this expression has a wider connota- 
tion than the expression ‘‘suits for the recovery of rent or possession’’, 

The last case before the Supreme Court decision and which, in fact, led to 
that decision is Harswarup Khannamal v. Nandram'+, In that case the land- 
‘ lord had filed a suit in the Small Causes Court, Bombay, against the tenant 
and sub-tenants in ejectment. The trial Court passed a decree for ejectment 
holding that plaintiffs Nos. 2 and 3 were not lawful sub-tenants and that 
plaintiff No. 1 had sub-let the premises to plaintiffs Nos. 2 and 3 contrary to 
law. The plaintiffs then filed a suit in the City Civil Court against the defen- 
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dants for a declaration that plaintif No. 1 was a tenant of the premises within 
the meaning of the Act of 1947 and that plaintiffs Nos. 2 and 3 were entitled 
to the possession, use and occupation of the premises as the lawful sub-tenants 
of plaintiff No.1. The trial Judge held that the City Civil Court had jurisdic- 
tion to try the suit, but on merits he came to the conclusion that plaintiffs Nos. 2 
and 3 were not lawful sub-tenants. In appeal to the High Court, stress was laid 
on the provisions of s. 29A of the Act of 1947 in support of the view that a suit in 
the City Civil Court based on title would not in any case be barred by reason 
of the provisions of s. 28 of the Act of 1947. This contention was negatived 
and it was held that the title contemplated by s. 29A of the Act of 1947 is a 
title in a party de hors the Act and a title not arising out of any of the provi- 
sions of the Act. It was further held that if the title arises by reason of the 
provisions of the Act, then it is a question arising out of the Act and that ques- 
tion can only be determined by the special Court set up under the Act. It was 
pointed out that where the decision of the special Court is direct, where the 
decision is on the very question which has been left to the special Court to 
decide, such a question cannot be reagitated under s. 29A of the Act. 

It was against this decision that the plaintiffs went in appeal.to the Supreme 
Court and the case is reported in Babulal Bhuramal v. Nandram Shivram. 
The names of the parties as appearing in 58 Bom. L.R. 288 and those appear- 
ing in 60 Bom. L.R. 954 are slightly different. But, I have ascertained, on 
going through the facts of the case, that the appeal to the Supreme Court is 
from the decision reported in 58 Bom. L.R. 288. I have already set out the 
facts of this case and it is not necessary to repeat them. It is sufficient to point 
out that the plaintiffs had prayed that plaintiff No. 1 was a tenant of the de- 
fendants and entitled to protection under the Act and that plaintiffs Nos. 2 
and 3 were lawful sub-tenants and as such were entitled to occupy the premises 
under s. 10 of the Bombay Act No. VII of 1944. The judgment of the High 
Court was upheld. The Supreme Court, after examining the scheme of the 
Act of 1947, observed (p. 957) : 

“Tt is manifest from the assertion in the plaint and the nature of the relief asked 
for, that the plaintiffs based their case on the provisions of the Act. According to them, 
the Act gave plaintiff No. 1 protection and plaintiffs Nos, 2 and 3 were entitled to remain 
in possession as sub-tenantis of plaintiff No. 1...One of the grounds upon which a land- 
lord is permitted to evict a tenant under s. 13 of the Act isthat he has, since the coming 
into operation of the Act sublet the premises or assigned or transferred in any other 
manner his interest therein. The Act, however, saved a subletting before its com- 
mencement...”. 

At p. 958 their Lordships pointed out: 

“| .The City Civil Court was thus called upon to decide whether plaintiff No. 1 was 
a tenant of the premises within the meaning of the Act and whether he had lawfully 
sublet the same to plaintiffs Nos. 2 and 3. The City Civil Court, therefore, had to 
determine whether the plaintiffs had established their claim to be in possession of the 
premises in accordance with the provisions of the Act. As the tenancy of plaintiff 
No. 1 had been terminated by the landlord, this plaintiff could resist eviction only if 
he established his right to continue in possession under the provisions of the Act. On 
the termination of the tenancy of plaintiff No. 1, outside the provisions of the Act, the 
sub-tenancy would come to an end and the landlord would be entitled to possession. 
This could be denied to him only if plaintiffs Nos. 2 and 3 could establish that the 
premises had been lawfuliy sublet to them and under s. 14 of the Act they must be 
deemed to be tenants of the premises. In other words, the City Civil Court could not 
decree the suit of the plaintiffs unless their claim to remain in possession was established 
under the Act or any of its provisions. Independent of the Act the plaint in this suit 
disclosed no cause of action”. 

They have then referred to the provisions of s. 29A of the Act of 1947 and 
stated (p. 959) : 

“| Any party to the suit aggrieved by such a determination would be free to sue 
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in a competent Court to establish. his title to such premises by virtue of the provisions 
of s. 29A. On the other hand, in a suit where a question of title entirely arises out of 
the Act or any of its provisions, the jurisdiction to try such a suit was exclusively 
vested in the Courts specified in s. 28 and no other. That is to say, a title which could 
not be established outside the Act but which arose under the provisions of the Act by 
virtue of a claim made thereunder must be determined by a Court specified in s. 28 
and a title de hors the Act may be determined in any other Court of competent 
jurisdiction.” 

On the same page, reference was made to the provisions of Chap. VII of the 
Act of 1882 and in particular to s. 49. Actually, the provisions of Chap. VII 
of the Act of 1882 were not germane to the facts of the case, but reference was 
made to those provisions by way of analogy. Their Lordships have considered 
the arguments and made the following observations (p. 959): 

“Some reference was made to s. 49 of the Presidency Small Cause Court Act, 1882, 
which provides that recovery of possession of any immovable property under Ch. VIL 
of the Act shall be no bar to the institution of a suit in the High Court for trying the 
title thereto. The provisions of this section render no assistance in the matter of inter- 
pretation of ss. 28 or 29A. Chaper VIL of the Presidency Small Cause Courts Act 
deals with the recovery of possession of immovable property from a person including 
a tenant. The provisions of s. 41 onwards prescribe a summary mode for recovery of 
possession which could even be stayed by the Small Causes Court if the provisions of 
s. 47 were complied with. Indeed, under s. 41 no claims or rights are determined, In 
such a situation it is clearly understandable that nothing contained in Ch. VII could 
be,a bar to the institution of a suit in the High Court for trying the title to the immova- 
ble property. In a suit under s. 28 the Court has to determine all questions relating to 
recovery of rent or relating to possession and all claims or questions arising out of 
the Act or any of its provisions. Section 29 provides for an appeal against the decision 
of the Court. Under Ch. VII of the Presidency Small Cause Courts Act there is no 
provision for an appeal against an order directing recovery of possession”. 

These observations are undoubtedly in the nature of obiter dicta. But even 
as mere observations they are entitled to great weight. In particular, the 
following sentences are of considerable significance. 

“The provision of s. 41 onwards prescribe a summary mode for recovery of pos- 

session which could even be stayed by the Small Cause Courts if the provisions of 
8. 47 were complied with. Indeed, under s. 41 no claims or rights are determined, In 
such a situation it is clearly understandable that nothing contained in Ch. VIE could 
be a bar to the institution of a suit in the High Court for trying the title to the immovable 
property”. 
It will thus be seen that their Lordships have made a distinction between a 
right or title arising under the provisions of the Act and a right or title 
de hors the Act and have stressed that it is only in the former case that s. 28 
of the Act of 1947 comes into the picture. At pp. 957 and 958 they have pointed 
out that the only defence open to the defentants was the protection afforded 
under the provisions of the Act of 1947. Plaintiff No. 1, who claimed to be a 
tenant, claimed protection against eviction although the tenancy was termi- 
nated. Plaintiffs Nos. 2 and 3 claimed sub-tenaney on the basis of s. 14 on 
the ground that after the termination of the tenancy, they would be deemed to 
be tenants. Their Lordships have pointed out that independent of the Act 
the plaint did not disclose any cause of action. At p. 959 they are more ex- 
plicit on this point: : 

“On the other hand, in a suit where a question of title entirely arises out of the 
Act or any of its provisions, the jurisdiction to try such a suit was exclusively vested 
in the Courts specified in s. 28 and no other. That is to say, a title which could not be 
established outside the Act but which arose under the provisions of the Act by virtue 
of a claim made thereunder must be determined by a Court specified in s. 28 and a title 
de hors the Act may be determined in any other Court of competent jurisdiction”. 
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It is in this context that their Lordships’ observations on the same page: 

“In such a situation it is clearly understandable that nothing contained in Ch. VIL 
could be a bar to the institution of a suit in the High Court for trying the title to the 
immovable property.”, 
acquire significance. 

That takes me to a consideration of the two decisions of the Divisions Bench 
comprising the same Judges viz., B.N. Gokhale and V.S. Desai JJ. in Jaswantlal 
v. “Western Comp., India’!5 and Abdul Kayum v. Ebrahim. Both these de- 
cisions have been given after the decision of the Supreme Court in Babulal’s 
ease. In Jaswantlal’s case, the plaintiffs filed a suit in the City Civil Court 
claiming title as tenants on the basis that the defendants were trespassers or 
at best licensees. The defendants set up- the claim of sub-tenancy, which, 
according to them, was created in 1955. In so far as the sub-tenancy was 
created in 1955, it was illegal under the then provisions of s. 15 of the Act of 
1947 (before its amendment). The judgment of the Division Bench was deli- 
vered by V. S. Desai J. The learned Judge held that since the sub-tenancy 
was created after the Act of 1947, the sub-tenant did not fall within the pur- 
view of the inclusive definition of ‘tenant’ contained in s. 5(J1)(a) of the Act 
of 1947. This could not, therefore, be regarded as a suit between a landlord 
and a tenant. According to V. S. Desai J. that suit was a suit against the 
trespasser or licencee on the plaint filed by the plaintiff. Desai J. quoted with 
approval the decision in Govindram Salamatrai v. Dharampal and held: 

“Judging by the plaint no question arises out of the Rent Act or any of its provi- 
sions which would have to be determined on the plaint as it stands”. ô 
The facts in Abdul Kauum v. Ebrahim were as follows: 

The defendant sub-let certain premises to the plaintiff in April 1945 on a 
monthly rent, and the plaintiff continued to be in exclusive possession and 
occupation of the premises and paid the rent to the defendant. In 1954 the 
defendant filed an ejectment application against the plaintiff in the Court of 
Small Causes, Bombay, under s. 41 of the Presidency Small Causes Courts Act, 
1882, to recover possession of the premises on the basis that they were given 
to the plaintiff under Icave and licence and that the licence was revoked. The 
plaintiff contended that he was the lawful sub-tenant of the defendant. The > 
Court, however, passed an order in favour of the defendant, The plaintiff 
then filed a suit in the Bombay City Civil Court under s. 47 of the Presidency 
Small Cause Courts Act for a declaration that the defendant’s ejectment 
application was an act of trespass and that the defendant was not entitled to 
recover possession of the premises. In his plaint the plaintiff after describing 
himself as a lawful sub-tenant of the defendant stated that he was entitled to 
the protection of the Bombay Rent Control Act, 1947. The defendant inter 
alia contended that the plaintiff was not his sub-tenant but was in occupation 
of the premises as his licensee and that the suit as framed by the plaintiff could 
not be entertained by the Bombay City Civil Court. 

The judgment of the Division Bench was delivered by B. N. Gokhale J. It 
was held: 

“Ag the order of possession obtained by the defendant was under the summary 
procedure provided under Chapter VIL of the Presidency Small Cause Courts Act, the 
plaintiff was entitled to challenge that order by filing a suit as contemplated by ss. 46 
and 47 of the Act.” 

It was further held: 

“Merely because of the statement in the plaint that the plaintiff was entitled to 
the protection under the Bombay Rent Act, the suit did not fall within the ambit of 
s. 28 of the Bombay Rents, Hotel and Lodging House Rates Control Act, and that, 
therefore, the Bombay City Civil Court had jurisdiction to entertain the suit”, 

Tt would at once appear that the facts of this case and the facts in the two 
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appeals (A.O. Nos. 166 and 170 of 1968) are similar. Another point which 
stands out on first perusal is that the plaintiff based his claim on the sub- 
tenancy, which was created before the coming into operation of the Act of 
1947. The plaintiff, therefore, necessarily fell within the purview of the in- 
clusive definition of ‘tenant’ in s. 5(J1) of the Act of 1947. Again, it is note- 
worthy that the learned Judges, after referring to the decision of the Supreme 
Court in Babulal’s case, bave also considered the provisions of s. 28 of the Act 
of 1947. In fact, the entire argument on behalf of the defendant-appellant 
was based on the provisions of s. 28 of the Act. Reference to s. 28 of the Act 
of 1947 has been made in almost all the pages of the judgment and that re- 
ference has been taken also in the small editorial head-notes. At p. 1225 the 
arguments advanced by Mr. D. S. Parikh, on behalf of the defendant-appellant, 
have been set out in extenso in the following words: 

“Mr. D. S. Parikh...in the first instance contended that the learned trial Judge’s 

view that the Bombay City Civil Court had jurisdiction to entertain the suit was erro- 
neous, According to Mr. Parikh the plaintiff claimed to be a sub-tenant and he also 
claimed protection under the Bombay Rent Act. Though the defendant disputed the 
claim of the plaintiff to be his sub-tenant, Mr. Parikh contends that that would not 
change the essential nature of the suit, which, according to him, would fall within the 
provisions of s. 28 of the Bombay Rent Act”. 
The learned Judges also relied upon the decision of this Court in Madhavprasad 
Kalkaprasad v. Indirabai to which reference has already been made. B. N. 
Gokhale J. in his judgment has also examined the scheme of Chap. VII of the 
Act of 1882. At p. 1226 the learned Judge pointed out that the question 
whether the plaintiff became a sub-tenant in April 1945 is not a question which 
arises out of the provisions of the Bombay Rent Act. After referring to the 
provisions of ss. 41, 43, 45, 46 and 47 of the Act of 1882, Gokhale J. observed 
(p. 1227): 


“It would be clear from these provisions that when an application for possession 
is filed under s. 41 the applicant is entitled to an order for possession under the summary 
procedure contemplated by these provisions. But the party aggrieved can still chal- 
lenge the order by filing certain kinds of suits...Under ss. 46 and 47 the party aggrieved 
may also file a suit for a declaration that the applicant was not at the time 
of applying for an order under ss. 41 and 43 entitled to the possession of such 
property, and the application for such an order constituted an act of trespass. 
If the applicant obtains a decree in such a suit, such decree is to supersede the 
order made under under s. 43. Section 49, however, contemplates a suit instituted for 
trying the title which is claimed by the occupant and which suit is not barred even if 
recovery of possession of property is obtained by the occupant The present suit filed 
by the plaintiff is obviously a suit under ss. 46 and 47 of ‘the Act’. It is true no doubt 
that in para. 7 of the plaint the plaintiff, after describing himself as a lawful sub-tenant 
of the defendant, has stated that he was entitled to the protection under the Bombay 
Rent Act, but that, by itself, in our opinion, would not convert the suit into a suit 
contemplated under s. 28 of the Bombay Rent Act. Looking to the prayers of the 
plaintiff in the plaint, there can be no doubt that in substance the plaintiff has filed the 
suit under ss. 46 and 47 of ‘the Act’ for a declaration that when the defendant filed the 
ejectment application against him he was not entitled to do so and the order passed 
in his favour amounted to a trespass”. 

With respect, I concur with the opinion expressed by Gokhale J. as I have 
already indicated while discussing the provisions of Chap. VII of the Act of 
1882. Gokhale J. at p. 1228 cited with approval the decision of the Division 
Bench in Madhavprasad Kalkaprasad v. Indirabai. Thereafter, the learned 
Judge proceeded to examine the effect of the decision of this Court is Hars- 
warup Khannamal’s case and the decision of the Supreme Court in appeal 
therefrom in Babulal Bhuramal’s case. Relying on the decisions of the 
Supreme Court, Mr. Parikh argued that the observations of the Supreme Court 
regarding the ambit and scope of s. 28 of the Bombay Rent Act would go to 
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show that a suit as the present one would be entertainable by the Bombay Small 
Causes Court only and not by the Bombay City Civil Court. The learned 
Judges rejected this argument by saying, ‘‘We are not persuaded to uphold this 
argument”. They then pointed out that in Babulal’s case there was already 
a decree for eviction by the special Court constituted under s. 28 of the Act 
of 1947. After citing a passage from the judgment of the Supreme Court at 
p. 958, Gokhale J. proceeded to observe (p. 1229): 

“...The question whether the defendant is or is not entitled to an order for pos- 

session under the summary procedure, under Chapter VII of ‘the Act’, cannot attract 
the exclusive jurisdiction of the Courts specified in s. 28 of the Rent Act. It is the 
case of the plaintiff that he became a lawful sub-tenant of the defendant in April 1945 
before the Rent Act came into force and that he was not a licensee. It is on this basis 
that the plaintiff claims that the defendant was not entitled to recover possession under 
s. 41 of ‘the Act’ alleging that plaintiff was a mere licensee whose licence has been 
revoked. He, therefore, filed the present suit which is essentially one under ss. 46 
and 47 of ‘the Act’ for a declaration that defendant’s application for an order for pos- 
session under Chapter VII was an act of trespass and for damages... The order of posses- 
sion obtained by the defendant is under the summary procedure provided under Chapter 
VIL of ‘the Act’ and the plaintiff is entitled, in our judgment, to challenge that order 
by filing a suit as contemplated by ss. 46 and 47 of ‘the Act’. Such a suit will not fall 
within the ambit of s, 28 of the Rent Act.” 
In the suit giving rise to A.O. No. 170 of 1963 the plaintiff claimed that he 
was a tenant of the defendant since 1950. He was, therefore, basing his claim 
on the contract of tenancy. He contended that the tenancy had not been law- 
fully terminated and, therefore, he was entitled to remain in possession. THis 
claim did not arise under the Act but was the outcome of the contract between 
the parties. The defendant committed an act of trespass by making an appli- 
cation under s. 41 of the Act of 1882 in so far as he stated that the plaintiff was 
a licensee and that the licence was revoked. The defendant by setting up a 
case that the plaintiff was a licensee denied himself the opportunity of saying 
that the tenancy was determined. Had it been his case that there was tenancy 
and that the tenancy had been determined, he could not Jaunch an action under 
s. 41 of the Act of 1882 and would have to go to the special Court set up under 
s. 28 of the Act of 1947. Furthermore, had it been his contention that the 
tenancy was determined, naturally, the plaintiff would have to invoke the pro- 
tection of the provisions of the Act of 1947 for remaining in possession after 
the termination of the tenancy. That again would raise questions arising under 
the Act of 1947. No question arising under the Act of 1947 has been raised 
either by the plaintiff or by the defendant in the present suit. In the 
same way, in the suit giving rise to A. O. No. 166 of 1963, the’ plaintiff 
claimed to be a sub-tenant of the defendants which sub-tenancy arose in 1942, 
that is to say, long before the coming into operation of the Act of 1947. The 
right claimed by the plaintiff, therefore, was not a right arising under the Act. 
It was a right arising under an agreement, which exactly was the position in 
the case decided by Gokhale J. In the same way, according to the plain- 
tiff, the defendants’ application under s. 41 of the Act of 1882 amounted to.an 
act of trespass and all that he sought for was to obtain a declaration that the 
defendants were not entitled to file it at the time when they did so. Both these 
cases, in my view, clearly fall within the ambit of the decision of the Division 
Bench in Abdul Kayum’s case. 

Let me now turn to the two later decisions of the Division Bench of this 
Court, one in Ranjit Patiraj v. Behram '® in which the judgment was delivered 
by Patel J. and the other in Ramkishore v. Vijayabahadursingh in which also 
the judgment was delivered by Patel J. The facts in Ranjit’s case were similar 
to the facts in Harswarup’s case (Babulal’s case). The defendant-landlord 
obtained a deeree against the plaintiff in the special Court on the ground that 
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the plaintiff was a tenant and was in arrears of rent for more than six months. 
The plaintiff filed a suit in the City Civil Court under s. 29A of the Act of 
1947 for a declaration that he was a sub-tenant of one Atmaram, who, in his 
turn, was a tenant of the defendant. The trial Court held that the suit was 
barred under s. 28 and directed the plaint to be returned. It was against that 
decision that the plaintiff went in appeal to the High Court. The High Court, 
relying on the decision of the Supreme Court in Babulal’s case confirmed the 
decision of the City Civil Court. The decision in this case, in my view, is cor- 
rect and is really based on the decision of the Supreme Court which is binding 
on us. Incidentally, Patel J. referred to the decision of the Division Bench 
in Madhavprasad’s case and observed that this ‘‘cannot now be considered 
binding in view of the decision of the Supreme Court in the case cited above”’ 
avid p. 466). The learned Judge went on to add (p. 466): 

. Clearly that case (Madhavprasad’s) would now fall within the ambit of the 

principle stated by the Supreme Court in the above case and the suit would have i be 
thrown out from the High Court”. 
I have already pointed out that the decision in Madhavprasad’s case was cited 
with approval by Gokhale J. in Abdul Kayum’s case. I have closely examined 
the ambit of the decision of the Supreme Court in Babulal’s case and pointed 
out that the basis of the decision is that it is only suits, in which rights are 
based on the provisions of the Act or any claim or question arises under the 
provisions of the Act, which fall within the ambit of s. 28 of the Act of 1947. 
I am, therefore unable to see how the decision of the Supreme Court, in any 
way, affects the decision in Madhavprasad’s case. Patel J. has observed that 
the*decision in Madhavprasad’s case is in conflict with the decisions give. in 
Mehersingh Sethi v. Khurshed Satarawalla and Harswarup Khannamul v. 
Nandram. At p. 467 Patel J. has proceeded to make certain observations in 
regard to the effect of an order under Chap. VII of the Act of 1882 and has 
observed; 


“..In such a case he has not to claim protection of the Act, but allege a relation- 
ship of tenancy and whether admitted or not it would be a title under the Act. See 
Babulal Bhuramal v. Nand:am Shivram. It cannot be denied that in such a case though 
the sult is filed by the tenant, it ‘relates’ to recovery of possession of the premises, It 
must also be admitted that a claim to retain possession as tenant must be regarded as a 
‘claim or question’ arising out of the Act or its provisions, This being so, the special 
Court alone will have jurisdiction to entertain any such suit or to deal with any question”. 
After referring to the decisions in Govindram Salamatrat v. Dharampal and 
Jaswantlal v. ‘Western Comp., India’ (judgment of Desai J.), Patel J. observed 
(p. 467): 

“These two cases] are really not relevant since in these cases it was held that 
when plaintiff claimed possession on the ground that the defendant was a trespasser 
and the defendant contended that he was a tenant, the ordinary Court did not lose the 
jurisdiction, but if it was found that the defendant was a tenant, then jurisdiction to 
pass a decree in ejectment must be declin 
It is noteworthy that nowhere reference has been made in the above judgment 
to Abdul Kaywm’s case, which is a direct authority on the point as to whether 
a suit in the City Civil Court for a declaration that an application under s. 41 
of the Act of 1882 amounts to a trespass, is barred by s. 28 of the Act of 1947. 
At p. 468 Patel J. has made the following observations : 

“We may incidentally observe that the special jurisdiction was created with the 
best of intentions, ie., so as to decide these disputes within the shortest time, but it 
has resulted, in the Bombay City particularly, in multiplicity of suits. After an appli- 
cation under s, 41 of the Pre. Sm. C. C. Act is filed and disposed of finally by the High 
Court, another cycle of proceedings is commenced in the City Civil Court on the ground 
of tenancy, with consequential waste of public time and money. Practically one-third 
the number of suits pending in the City Civil Court are of such nature. It is high time 
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that the Rent Act is so amended as to enable an application under s. 41 of the Pre. Sm. 
C. C. Act or a suit for eviction against an alleged licensee in the regular Court to be 
heard and decided by the special Court under the Rent Act, if a contention is raised 
by the defendant that he is a tenant’, 

Patel J. has then suggested the form of amendment as follows: 

“In any case where in a proceeding or a suit plaintiff seeks eviction on the ground 
that the defendant is a trespasser and the defendant contends that he is a tenant, the 
application or the suit shall be transferred to and be heard by the Court constituted 
under this section and it shall make such decree as the findings warrant. To such a 
decree the provisions of sections 29 and 29A shall apply”. 

The learned Judge than added (p. 468): 


“The provisions should be applied to pending proceedings and such suits pending 

in regular Civil Courts should be directed to be transferred to Courts under s. 28 of the 
Rent Act. We earnestly hope that in public interest the amendment will be made as 
early as possible”. 
It is not necessary to say anything about the above suggestion. I may, 
however, be permitted to point out that if a new cycle of litigation starts, 
the fault cannot wholly be laid at the door of an occupant, who files a suit 
under ss. 46, 47 and 49 of the Act of 1882, after an order for eviction under 
Chap. VII of the said Act. The landlord, who is styled as applicant in‘ that 
Chapter must share a part of the blame, in that he sought to avail himself of 
the summary remedy, which, according to him, provided a short cut to success. 
All that an occupant, who calls himself a tenant, does is to seek to remove this 
obstacle arising out of the landlord’s attempt at resorting to a short-cut. 

That takes me to the decision of a Division Bench in Ramkishore v. Vijaya- 
bahadursingh in which the judgment was delivered by Patel J. In that case, 
the defendant made an application under s. 41 of the Act of 1882 for eviction 
on the basis that the plaintiff was a licensee. There was a compromise and an 
order on consent was passed, which was to the following effect: 

“The defendant to vacate in four months. No order as to costs. The defendant 

will be at liberty to file a suit for declaration regarding his right of sub-tenancy in the 
suit premises within the above-mentioned period of four months”. 
Thereafter, the plaintiff instituted a suit in the City Civil Court for a declara- 
tion that he was a sub-tenant of the premises and for an injunction restraining 
the defendant from executing the order obtained by him under s. 41 of the Act 
of 1882. The City Civil:Court held that it had jurisdiction to entertain the 
suit. At the same time, it felt that the plaintiff had disentitled himself to 
the order of injunction on the ground of inordinate delay. This matter came 
up for hearing before the learned Chief Justice, who referred the case to a 
Division Bench in view of the importance of the question about the jurisdiction 
of the City Civil Court to entertain a suit of this character. 

Patel J. examined the scheme of Chap. VII of the Act of 1882 and stated 
(p. 714) : 

“Tf one has to consider the question of jurisdiction only on the basis of these pro- 
visions and the general law, then there could be no doubt that...such a suit...would 
lie in the City Civil Court or in the High Court depending upon the value of the 
property”. 

The learned Judge then proceeded to observe (p. 714): 

“ ,.But then, this is not all. The Bombay Rents, Hotel and Lodging House Rates 
Control Act... purported to create special Courts in the fond hope that disputes between 
landlords and tenants will be disposed of within the shortest of time. These hopes 
have, however, been belied by the mordinate delay that usually takes place particularly 
in the City of Bombay in disposal of suits relating to these disputes”. 

Patel J. then referred to the provisions of s. 28 of the Act of 1947 and held 
(p. 715): 
“ ,.It is also abundantly clear from the very nature of the provisions that even 
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where the relationship of landlord and tenant is disputed, it will fall within the Act 
(see Babulal Bhuramal v. Nandram Shivram)” 

With respect, I would suggest that the statement will be correct if a rider is 
added to the effect that the relationship of landlord and tenant is based on the 
provisions of the Act. Patel J. has then referred to the allegations contained 
in the plaint viz., that the plaintiff was a tenant; that he was ready and willing 
to pay the rent and that, therefore, he was entitled to the possession of the pre- 
mises. In Abdul Kayum’s case the plaintiff had gone a step further and stated 
that he was claiming protection under the Act of 1947. With reference to the 
above allegations, Patel J. observed (p. 715): 


“ ..The suit necessarily raises claims and questions under the Act and expressly 

relates to the recovery of possession by the landlord from the tenant in execution 
of the decree”. 
What is necessary to be considered is whether in substance the plaintiff is 
raising any claim arising under the Act or whether he has based his title on 
contract and incidentally refers to the protection afforded to him by the Act 
of 1947. In regard to the argument that the amendment in ss. 47 and 49 of 
the Act of 1822 was made in 1948, that is to say, after the coming into opera- 
tion of the Act of 1947 and therefore it must be presumed that a suit in the 
City Civil Court was protected notwithstanding the provisions contained 
in the amended ss. 47 and 49, Patel J. cited a passage from an earlier judgment . 
in which it was held that ‘‘a general Act is to be construed as not repealing 
a particular one, that is, one directed towards a special object or a special class 
of objects’. The learned Judge then referred to the decisions in Govindram’s 
cage and Jaswanilal’s case and held that they are really not relevant to the 
issue involved in that case. 

The learned Judge had made a similar observation in Ranjit’s case in re- 
gard to the above two cases. Thereafter, Patel J. dealt with Madhavprasad’s 
case and pointed out that that decision stands in conflict with the decisions in 
Mehersingh’s case and Harswarup’s case and also the decision of the Supreme 
Court in Babulal’s case. (In this case also the learned Judge reiterated the 
view expressed by him in his earlier case). Then follows an important para- 
graph in which the learned Judge considered the question as to whether the 
decision given in Abdul Kayum’s case is correct and came to the conclusion 
“ that had the langnage of s. 28 of the Act of 1947 been canvassed before the 
learned Judges, they would probably have taken a different view. The said 
paragraph runs thus (p. 717): 

“ft is true that in Abdul Kayum v. Ebrahim, a Division Bench has taken the view 
that the City Civil Court will have jurisdiction to decide a suit such as the present. 
Unfortunately, however, the Court does not seem to have been even referred to the 
language of s. 28 which in express terms bars the jurisdiction of the regular Courts 
in respect of such suits and enables the special Court only to deal with them. ` Ordi- 
narily a tenant has on termination of the tenancy no right to remain on the property. 
In this case the sub-tenant claimed against the tenant that he was entitled to remain 
in possession. It was a suit between a tenant and landlord and related to possession. 
Whether the sub-tenancy was legal or illegal was an incidental question. The Court on 
a consideration of decided cases held that the City Civil Court had jurisdiction and 
apparently thought that Babulal’s case did not affect the earlier authority. If the 
language of s. 28 of the Rent Act had been canvassed before the learned Judges it 
seems to us, they would probably have taken a different view. In view of the express 
language of s. 28, the decision of the Supreme Court in Babulal v. Nandram and of the 
Division Bench of this Court in Harswarup Khannamal v. Nandram, we are of the 
opinion that jurisdiction in such cases is vested only in the special Court and that, 
therefore, the Bombay City Civil Court has no jurisdiction to entertain a suit of this 
nature”. : ` 
Patel J. seems to have felt that the Division Bench was not bound by the deci- 
sion in Abdul Kayum’s case, although it was on all fours, on the ground that 
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the attention of the learned Judges was not drawn to the language of s. 28. 
Says Patel J: 


“(1). Unfortunately, however, the Court does not seem to have been even referred 
to the language of section 28 which in express terms bars the jurisdiction of the regular 
Courts in respect of such suits and enables the special Court only to deal with them. 

(2). It was a suit between a tenant and landlord and related to possession. Whether 
the tenancy was legal or illegal was an incidental question. 

(3). The Court on a consideration of decided cases held that the City Civil Court 
had jurisdiction and apparently thought that Babulal’s case did not affect the earlier 
authority”. , 

Patel J. has also felt that in case the language had been canvassed before the 
learned Judges, they would probably have taken a different view. As stated above, 
there are repeated references to s. 28 of the Rent Act in Abdul Kayum’s case. 
The whole argument of Mr. D.S. Parikh in that case was based on s. 28 of the 
Rent Act. With respect, therefore, the statement viz., ‘‘the Court does not seem 
to have been referred to the language of s. 28 and, if the language of s. 28 had 
been canvassed before the learned Judges, they would probably have taken a 
different view’’ does not seem to me to be a sufficient reason for not following 
the decision of a Court of co-ordinate jurisdiction. If these sentences are 
meant to convey that s. 28 has not been cited in the judgment, - 
then probably it is correct. It is, however, necessary to remember that express 
reliance was placed on the provisions of s. 28 of the Act and the argument 
based on s. 28 have been referred to in the course of the judgment and repelled. 
Furthermore, reference has been made to the decision of the Supreme Court 
in Babulal’s case, which again was based on s. 28 and in which s. 28 has bten 
quoted in full. Could it, therefore, be suggested that s. 28 of the Act of 1947 
was not considered by the learned Judges or that the learned Judges did 
not apply their mind to the provisions of s. 28 the said Act? I find it hard 
to accept this interpretation. Furthermore, the observation viz., the Court appa- 
rently thought that Babulal’s case did not affect the earlier authority does not 
also appear to be quite accurate. The Supreme Court in Babulal’s case has 
made it clear that s. 28 of the Act of 1947 would apply to such claims or rights 
which are based under the Act or which raise questions based on the provisions 
of the Act of 1947. The decisions of the Supreme Court was fully considered 
by the Division Bench in Abdul Kayun’s ease. In any case, as I have pointed 
out above, the observations of the Supreme Court, though obiter, seem to sug- 
gest that s. 28 of the Act of 1947 would not bar a suit under s. 47 of the Act 
of 1882 (vide p. 959-—Babulal’s case). 


“In such a situation it is clearly understandable that nothing contained in Ch. VI 
could be a bar to the institution of a suit in the High Court for trying the title to the 
immovable property. In a suit under s, 28 the Court has to determine all questions 
relating to recovery of rent or relating to possession and all claims or questions arising 
out of the Act or any of its provisions”, 

Whatever that may be, the Division Bench in Ramkishore v. Vijayebahadur- 
singh could have refused to follow the earlier decision of a Division Bench only 
if it came to the conclusion that the earlier case was overruled by the decision 
of a fuller Bench or by the decision of the Supreme Court. The points of 
distinction suggested by Patel J. (in Ramkishore v. Vijayabahadursingh) in not 
following the earlier decision of a Division Bench amount to this that the earlier 
decision is not good law, because the Division Bench in the earlier case did not 
consider the language of s. 28 of the Act. It is settled law that Courts should 
deem themselves bound by the decisions of Courts of co-ordinate jurisdiction 
(vide Tyabji Dayabhai & Co. v. Jetha Devji & Co.17). The view taken by Sir 
Amberson Martin C.J. in the above case receives support from the decision of 
Lord Greene M.R. in Young v. Bristol Aeroplane Co. Ltd.18 At page 729 


17 (1927) 20 Bom. L.R. 1196, at p. 1204, 18 [1944] 1 K.B. 718. 
s.c. 51 Bom. 855, at p. 864. ` 
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Lord Greene observed: 

“On a careful examination of the whole matter we have come to the clear con- 
clusion that this Court is bound to follow previous decisions of its own as well as those 
of Courts of Co-ordinate jurisdiction.” 

In my view, there is a clear conflict between the earlier decision in Abdul 
Kayum’s case and the later decision in Ramkishore v. Vijayabahadursingh. 
Since I am inclined to agree with the view taken in the earlier decision, I have 
no alternative but to suggest that the conflict should be resolved by a wider Bench. 

Before concluding, it may be pointed out that the decision of the Full Bench 
. would dispose of the two appeals (Nos. 166 of 1963 and 170 of 1963). So far 
as First Appeal No. 434 of 1963 is concerned, that appeal would be disposed 
of only if the Full Bench came to the conclusion that the City Civil Court had 
no jurisdiction to decide the question raised in the suit. It may be recalled 
that in that snit the plaintiff asked for a declaration that he was a sub-tenant 
of the defendant, who himself was a tenant of the suit premises. According to 
the plaintiff, the tenancy was created in 1958. It is significant to note that 
the plaintiff was not claiming that he had attained the status of a sub-tenant 
by reason of the determination of the tenancy of the defendant under s. 14 of 
the Act of 1947. He only claimed that the right of sub-tenancy created under 
a contract should be protected against the tenant. The trial Court held that 
the suit was not barred by s. 28 of the Act of 1947 and that the City Civil 
Court had jurisdiction. In appeal, it was urged, as a preliminary objection, 
that the City Civil Court had no jurisdiction. In case, the Full Bench were 
to accept that contention, the entire appeal would be disposed of as the suit 
itself would be liable to be dismissed. On the other hand, if the Full Bench 
holds that the City Civil Court had jurisdiction, then the appeal would have 
to be heard on merits. The Full Bench, if constituted, may also consider the 
argument as to the effect of the addition of the words ‘‘Bombay City Civil 
Court’’ in ss. 47 and 49 of the Act of 1882 by the amending Act No. XLIV of 
1948, and so I do not wish to express any opinion in that regard. 

J, therefore, direct that the papers be placed before the learned Chief Justice 
to enable him to refer the matter to the Full Bench. 


The reference was heard by Chainani C.J. and Tambe and Chandrachud JJ. 


First Appeal No. 434 of 1963. 
R. W. Adik, and M. V. Paranjpe, for the appellant. 
N. H. Gurshahani, with R. S. More, for the respondent. 
R. B. Kotwal, Government Pleader, appears. 


A. O. No. 166 of 1963. 
W. 8. Devnam, with S. H. Karim, for the appellant. 
R. V. Mobile, for the respondent. 


A. O. No. 170 of 1963. 
Ramnath Shivlal, for the appellant. 
K. M. Vyas and K. K. Vyas, for the respondent. 


CHAINANI C.J. This is a reference made by Naik J. In First Appeal 
No, 434 of 1963 and Appeals from Orders Nos. 166 and 170 of 1963, which 
were placed for hearing before him, he was of the opinion that the decisions 
of this Court on questions, which arose in these appeals, were conflicting. These 
decisions are Abdul Kayum v. Ebrahim,’ Ranjit Patiraj v. Behram, and 
Ramkishore v. Vijayabahadursingh.3 Mr. Justice Naik, therefore, directed 
that the papers may be placed before the Chief Justice to enable him to refer 
the matter to a Full Bench. Mr. Justice Naik has not formulated the ques- 
tions, which have to be considered by the Full Bench. In consultation with 
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2 (1968) 65 Bom. L.R. 484. 
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the learned advocates who appear for the parties and the Government Pleader, 
who has appeared in this reference to assist us, we have formulated the follow- 
ing questions for our consideration: 

(1) Whether the City Civil Court, Bombay, has jurisdiction to entertain a suit for a 
declaration that a sub-tenancy was created in favour of the plaintiff by the defendant 
tenant after the coming into force of the Bombay Rents, Hotel and Lodging House Rates 
(Control) Act, 1947, and for an injunction restraining the defendant from interfering 
with his possession as a sub-tenant; and 

(2) Whether the City Civil Court, Bombay, has jurisdiction to entertain a suit for 
a declaration that the plaintiff is a tenant or sub-tenant of the defendant and for an 
injunction restraining the defendant from proceeding with or from obtaining an order 
for eviction of the plaintiff in the application made by the defendant under s. 41 of 
the Presidency Small Cause Courts Act, or from executing the order for eviction ob- 
tained by him in such application? 

In order to answer ihese questions it is necessary to refer to the relevant 
provisions of law. These are contained in the Bombay Rents, Hotel and Lodg- 
ing Jouse Rates Contro) Act, 1947, referred to in the judgment hereafter as 
the Rent Act, aud the Presidency Small Cause Courts Act. The Rent Act was 
enacted in 1947 and came into force on February 18, 1948. The object of this 
Act as stated in the preamble is to amend and consolidate the law relating to 
the control of rents and repairs of certain premises, of rates of hotels and 
lodging houses and of evictions. One of the objects of the Act, therefore, is to 
control the evictions of tenants. The terms ‘‘landlord’’ and ‘‘tenant’’ have 
been defined in cls. (3) and (71) of s. 5 of the Act and have been given wider 
meanings than they bear under the ordinary law. The term ‘‘landlord®’ as 
defined means any person who is for the time being receiving, or entitled to 
receive, rent in respect of any premises whether on his own account or on 
account of or on behalf of any other person. The term ‘‘tenant’’ has been de- 
fined as meaning any person by whom or on whose account rent is payable 
for any premises and includes 

(a) such sub-tenants and other persons as have derived title under a 
tenant before the commencement of the Bombay Rents, Hotel and Lodging 
House Rates Control (Amendment) Ordinance, 1959, 

(aa) any person to whom interest in premises has been transferred under 
the proviso to sub-s. (J) of s. 15, and 

(b) any person remaining, after the determination of the lease, in 
possession with or without the assent of the landlord, of the premises 
leased to such person or his predecessor who has derived title before 
the commencement of the Bombay Rents, Hotel and Lodging House Rates Con- 
trol (Amendment) Ordinance, 1959. It is not necessary to refer to the other 
parts of the definitions of these terms. Sections 6 to 81 are contained in 
Part IT of the Act, which applies to residential and other premises. Section 7 
lays down that it shall not be lawful for any landlord to claim or receive on 
account of rent for any premises any increase above the standard rent, except 
in certain circumstances specified in the section. Sub-section (J) of s. 12 pro- 
vides that a landlord shall not be entitled to the recovery of possession of any 
premises so long as the tenant pays or is ready and willing to pay the standard 
vent and permitted increases, if any, and observes and performs the other con- 
ditions of the tenancy, in so far as they are consistent with the provisions of 
this Act. Sub-section (2) of this section states that no suit for recovery of 
possession shall be instituted by a landlord against a tenant on the ground of 
non-payment of the standard rent or permitted increases due, until the expira- 
tion of the month next after notice in writing of the demand of the standard 
rent or permitted increases has been served upon the tenant in the manner 
provided in s. 106 of the Transfer of Property Act. Section 12, therefore, im- 
poses restrictions on the right of a landlord to obtain possession of any pre- 
mises from his tenant. Section 13 specifies the grounds which entitle a land- 
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lord to recover possession of any premises. Section 14 provides that where the 
interest of a tenant of any premises is determined for any reason, any sub- 
tenant to whom the premises or any part thereof have been lawfully sublet be- 
fore the commencement of the Bombay Rents, Hotel and Lodging House Rates 
Control (Amendment) Ordinance, 1959, shall be deemed to become the tenant 
of the landlord on the same terms and conditions as he would have held from 
the tenant if the tenancy had continued. Section 16 provides for an applica- 
tion by the tenant for being placed in occupation of the premises or part thereof 
of which he has given possession to the landlord in order to enable the landlord 
to carry out repairs. Section 17 provides for an application by a tenant for 
restoration of possession to the tenant if after taking possession of the pre- 
mises on the ground that he requires them bona fide for occupation by himself 
or by any person for whose benefit the premises were held or for the purpose 
of erecting a new building the landlord keeps the premises unoccupied or re-lets 
them or does not commence the work of erection within a period of one mouth 
from the date on which he recovered possession. Similarly, s. 17A enables a 
tenant to make an application for restoration of possession if the landlord has 
obtained possession of the premises for the purpose of demolishing them and 
fails to commence the work of demolishing within the period specified in el. (b) 
of sub-s. (34) of this section. Sub-section (7) of s. 28 is in the following 
terms: 

“(1) Notwithstanding anything contained in any law and notwithstanding that by 
reason of the amount of the claim or for any other reason, the suit or proceeding would 
not, but for this provision, be within its jurisdiction, 

(a) in Greater Bombay, the Court of Small Causes, Bombay,... 

shall have jurisdiction to entertain and try any suit or proceeding between a landlord 
and a tenant relating io the recovery of rent or possession of any premises to which 
any of the provisions of this Part apply and to decide any application made under this 
Act and to deal with any claim or question arising out of this Act or any of its provi- 
sions and subject to the provisions of sub-section (2), no other court shall have juris- 
diction to entertain any such suit, proceeding or application or to deal with such claim 
or question.” 
This sub-section makes provision for three classes of matters: (1) Any suit 
or proceeding between a landlord and a tenant relating to the recovery of rent 
or possession of any premises to which any of the provisions of Part IT of 
the Act apply. (2) Any application made under the Act. (3) Any claim or 
question arising out of the Act or any of its provisions. The section confers 
jurisdiction on the Conrts specified in this section, referred to hereafter as the 
special Courts, in respect of these three classes of matters. The latter part 
of the section deprives any other Court of jurisdiction to deal with these 
matters. Exclusive jurisdiction is, therefore, conferred on the special Courts 
in respect of these matters. This jurisdiction is to be exercised notwithstand- 
ing anything contained in any law and notwithstanding that by reason of the 
amount of the claim or any other reason the suit or proceeding would not 
otherwise be within the jurisdiction of the special Court. Section 29 gives a 
right of appeal against the deeree or order made under s. 28. Section 29A 
states that nothing contained in ss. 28 and 29 shall be deemed to bar a party 
to a suit, proceeding or appeal mentioned therein in which the question of 
title to premises arises and is determined, from suing in a competent Court, 
to establish his title to such premises. This section, therefore, permits a suit 
in an ordinary Court to establish a title, if a question relating to it had been 
raised and determined under s. 28 or 29. 

Chapter VII of the Presidency Small Cause Courts Act containing ss. 41 to 
49 provides a summary procedure for obtaining expeditious possession from a 
tenant whose tenancy had been terminated or from a licensee whose licence had 
been revoked. Section 41 states that when any person has had possession of 
any immoveable property as the tenant or by permission of another person 
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or of some person through whom such other person claims, and such tenancy 
or permission has determined or been withdrawn, and such tenant or occupier 
or any person holding under or by assignment from him refuses to deliver up 
- such property in compliance with a request made to him in this behalf by such 
other person, such other person (hereinafter called the applicant) may apply 
to the Small Cause Court for a summons against the occupant, calling upon 
him to show cause why he should not be compelled to deliver up the property. 
In view of the exclusive jurisdiction conferred on the Small Cause Court under 
s. 28 of the Rent Act in respect of a suit for possession between a landlord 
and a tenant, no application can now lie under this section against a tenant 
for possession of premises to which Part II of the Rent Act applies. For the 
same reason the application made under this section must be dismissed, if the 
opponent proves that he is a tenant of the premises. Section 43 provides for 
an order on the application made under s. 41. Section 46 states that nothing 
herein contained shall be deemed to protect any applicant obtaining posses- 
sion of any property under Chap. VII from a suit by any person deeming him- 
self aggrieved thereby, when such applicant was not at the time of applying 
for such order entitled to the possession of such property. The latter part of 
this section states that when the applicant was not at the time of applying for 
such order entitled to the possession of such property, the application for such 
order, though no possession is taken thereunder, shall be deemed to be an act 
of trespass committed by the applicant against the occupant. Mere filing of 
an application for possession by a person not entitled to it is therefore deemed 
to be an act of trespass, even if possession is not actually taken. Section 47 
states that where on an application being made under s. 41 the occupant Binds 
himself to institute without delay a suit in the High Court or the Bombay 
City Civil Court against the applicant for compensation for trespass and to 
pay all the costs of such suit in case he does not prosecute the same or in case 
judgment therein is given for the applicant, the Small Cause Court shall stay 
the proceedings of such application until such suit is disposed of and that if 
the occupant obtains a decree in any such suit against the applicant, such 
decree shall supersede the order made under s. 43. Section 49 provides that 
recovery of the possession of any immoveable property under this Chapter shall 
be no bar to the institution of a suit in the Bombay City Civil Court or the 
High Court, as the case may be, for trying the title thereto. The occupant 
is, therefore, given two options under this Chapter. He may apply for a stay 
of the hearing of the application made under s. 41 on his executing a bond to 
file a suit in the City Civil Court or in the High Court under s. 47 or he may 
file a suit on title in case the application under s. 41 is decided against him. 


Those are the provisions of law which have to be considered in deciding the 
questions which we have formulated for our consideration. The first question 
which arises in this connection is whether the jurisdiction of the special Court 
depends on the plaintiff’s case as made out in the plaint or whether the con- 
tentions raised by the defendant are also to be taken into consideration. This 
question has been finally settled by the Supreme Court in two cases, Raizada 
Topandas v. Gorakhram+ and Vasudev v. Board of Inquidators® In the 
former case the Supreme Court approved the view taken by this Court in 
Govindram Salamatrai v. Dharampal,® and Jaswanilal v. ‘Western Comp., 
India’’,” that the jurisdiction of the Court should ordinarily be determined at 
the time of the institution of a suit when the plaint is filed, that the plea of 
the defendant will not determine or change the forum and that in order to 
decide whether a suit comes within the purview of s. 28 what must be con- 
sidered is what the suit as framed in substance is and what the relief claimed 
therein is. In Vasudev’s case it was held that under s. 28 of the Rent Act 
the exclusive jurisdiction of the Court arises only if the person invoking the 


4 (1968) 66 Bom. L.R. 106, S.C. 6 (1951) 68 Bom. L.R. 386. 
5 (1963) 66 Bom. L.R. 205, 8.C. 7 (1989) 61 Bom. L.R. 1087. 
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jurisdiction of the Court alleges that the other party is a tenant or a landlord 
and the question is one which is referred to in s. 28. Where the person so in- 
voking does not set up the claim that the other party is a tenant or a landlord, 
the defendant is not entitled to displace the jurisdiction of the ordinary Court 
by an allegation that he stands in that relation qua the other and on that 
ground the Court has no jurisdiction to try the suit or proceeding or an appli- 
cation. 

The position, therefore, is that in order to determine which Court has juris- 
diction to try a suit, the Court should read the plaint as a whole and ascer- 
tain the real nature of the suit and what in substance the plaintiff has asked 
for. Whatever may be the form of relief claimed, if on a fair reading of the 
plaint it becomes apparent that the plaintiff has alleged the relationship of 
landlord and tenant between him and the defendant and the relief claimed in 
substance relates to recovery of rent or possession or raises a claim or question 
arising out of the Rent Act or any of its provisions, then it is the special Court 
alone that will have jurisdiction to decide the suit. If a dispute is subsequently 
raised by the defendant about the existence of relationship of landlord and 
tenant, the continuance of the suit in the special Court will depend on the deci- 
sion of the Court on that issue. Similarly, if the plaint does not allege the 
relationship of landlord and tenant and no claim or question arises out of the 
Act or any of its provisions, then it will be the ordinary civil Court and not 
the special Court that will have jurisdiction to entertain the suit. 

One of the matters in respect of which exclusive jurisdiction is conferred on 
the special Court is any suit or proceeding between a landlord and a tenant 
relating to the recovery of rent or possession of any premises to which any 
of the provisions of Part II of the Act apply. Three conditions must be satis- 
fied before a suit or proceeding can be said to be of this nature. It must be 
a suit or proceeding between a landlord and a tenant. The suit or proceeding 
may be instituted either by a landlord or by a tenant, but it must be in his 
capacity as the landlord or the tenant as the case may be. It must also be 
against the tenant or landlord, though persons deriving title through or under 
him may also be made parties to the suit. The suit or proceeding must also 
be in respect of premises to which any of the provisions of Part IT of the Act 
apply. The third condition which is to be satisfied is that the suit or pro- 
ceeding must relate to recovery of rent or possession of such premises, 

The words used are ‘‘relating to recovery of rent or possession’’ and not ‘‘for 
recovery of rent or possession’’. The words ‘‘relating to” are very wide and 
would include any suit or proceeding in connection with or having a direct 
bearing on the question of possession of the premises. Even if, therefore, the 
suit is not for possession, if the relief claimed in the suit is in regard to or in 
respect of recovery of possession, it will come within the ambit of this section. 
Thus a suit, in which the plaintiff seeks to get rid of an order of his eviction 
by an injunction restraining the defendant from interfering with his posses- 
sion, will also be covered by this section. 

Section 28 confers jurisdiction upon the special Court not only to decide 
questions referred to in the section, but also all matters which are incidental 
or ancillary to the determination of these questions, see Mehersingh Sethi v. 
Khurshed Satarawalla8 and Importers and Manufacturers Lid. v. Pheroze 
Framroze Taraporewala,? in which the Supreme Court observed (p. 231): 

“© Once there is a suit between a landlord and a tenant relating to the recovery 
of rent or possession of the premises the Small Causes Court acquires the jurisdiction 
not only to entertain that suit but also ‘to deal with any claim or question arising out of 
the Act or any of its provisions’ which may properly be raised in such a suit,” 

It was held in this case that the Court of Small Causes has jurisdiction not only 
to decide the dispute between the plaintiff landlord and the tenant but also 
a question raised between the plaintiff and the sub-lessee. 


8 (1964) 56 Bom. L.R. 540. 9 [1953] 8.0.R. 228, s.c. 55 Bom. L.R. 271. 
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It was urged that s. 28 applies to suits or proceedings which are contemplated 
by other provisions of the Act such as ss. 12 and 13 in the case of suits by land- 
lords and ss. 16, 17 and 17A in the case of applications by tenants and that 
suits in which rights are claimed under the agreements or contracts between 
the parties and not under the provisions of the Act are outside the scope of 
s. 28. A suit for possession may be brought either by a landlord or by a tenant. 
The only grounds on which a landlord is permitted by the Rent Act to sue for 
possession of the premises leased by him are non-payment of rent as mentioned 
in s. 12 or one or more of the grounds specified in s. 13. He- cannot, however, 
ask for possession so long as the contractual tenancy is in existence, He must 
terminate it before he can institute a suit for possession. This view has been 
taken by the Supreme Court in regard to a suit under s. 12 for possession on 
the ground of defaults in the payment of rent in Punjalal v. Bhagwatprasad.19 
The same will be the position in regard to a suit under s. 13. Consequently, a 
landlord will not be able to sue for possession while the contract of tenancy is 
still subsisting. 

A suit in regard to possession on the basis of contract may, however, be 
brought by a tenant. This will generally be the case when the tenant has lost 
in an application made against him under s, 41 of the Presidency Small Cause 
Courts Act. The case of the applicant in such an application being that the 
occupant was his licensee and not his tenant, it is not likely that he would 
have terminated the alleged tenancy. It has been contended that in a suit on 
contract the tenant claims his rights under the contract. He does not claim 
any rights under the Act. No claim or question, therefore, arises under he 
Act or any of its provisions. The suit is under the general law and will con- 
sequently be ontside the purview of s. 28. We have given our anxious con- 
sideration to these arguments, but we do not think that we can uphold them. 
Section 28 refers to any suit or proceeding between a landlord and a tenant 
relating to recovery of possession of any premises to which any of the provi- 
sions of Part II apply. These words are wide enough to include every suit 
between a landlord and a tenant, whether the tenancy is contractual or is 
continued by reason of the provisions of the Act, provided the relief asked for 
relates to possession. There is nothing in this section or in any other section 
of the Rent Act which would justify cutting down the scope of s. 28 or holding 
that suits on contract were intended to be excluded from the purview of this 
section, The arguments advanced virtually amount to saying that a tenant hold- 
ing the premises on a contract as contradistinguished from a tenant holding the 
premises by reason of the provisions of the Act would be entitled to the benefits 
under the Act, but would enforce his rights not in a Court of exclusive juris. 
diction provided by the Act but in the ordinary Court. There is no reason- 
uble ground for giving such an interpretation to the section. Jt is not in dis- 
pute that in cases of contractual tenancies a landlord will not be able to recover 
reut in a Court other than the special Court, There is no reason to hold that 
even though that may he the case, suits relating to recovery of premises alleged 
to be held on contractual tenancies would lie in Courts other than special 
Courts. A suit on a contract will, therefore, also attract the provisions of s. 28. 
Being a suit under s. 28 it will be a suit under the Act and will have to be dis- 
posed of in conformity with the provisions of the Act. 


On behalf of the tenants reliance was placed on the decisions of this Court 
in Shiavaz Cambata v. Sunderdas Hbjt"1 and Madhavprasad Kalkaprasad v. 
Indirabai.12 In Sliavar Cambata’s case it was held that a suit by a tenant 
to recover possession of demised premises from his landlord brought under s. 9 
of the Specifice Relief Act does not fall within the purview of s. 28 of the Rent 
Act. Chagla C.J. pointed out in his judgment that the object of s. 9 of the 
Specific Relief Act is to protect possession without regard to the title or origin 


10 [1963] A.B. 8.C. 120. 12 (1952) 65 Bom. L.R. 21. 
11 (1950) 52 Bom. L. R. 381. 
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of possession, that although the plaintiff might have set out his title in the 
plaint those averments were entirely unnecessary and irrelevant, that the de- 
fendants could not have contested the position that the plaintiff was not entitled 
to possession because he was not a tenant, that they could only have contested 
the plaintiff’s claim on the one simple and short ground, viz., that the plaintiff 
was not in possession within six months of the filing of the suit, that, therefore, 
the issue as to landlord and tenant could never have arisen in the suit, and 
that, consequently, the suit was outside the scope of s. 28. The learned Chief 
Justice also observed (p. 385) : 


“.,.In our opinion, it is only when a landlord or a tenant files a suit for possession 
as a landlord or a tenant and in his capacity as a landlord or a tenant and relying on 
his title as a landlord or a tenant that it becomes a suit of the description mentioned 
in s. 50 and s, 28 of the Act.” 

With respect, we agree with this observation. Where, therefore, a claim to 
possession is based on the plaintiff being a landlord or a tenant, the suit will 
be a suit of the description mentioned in s. 28. 

The facts in Madhavprasad Kalkaprasad’s case were that the plaintiff 
alleged that he was a sub-tenant of the defendant. The defendant had filed a 
suit in the Small Cause Court against one Patil alleging that Patil was his sub- 
tenant. An order was made by the Small Cause Court ordering Patil to vacate 
the premises. The defendant obtained a warrant of possession and the plaintiff 
_ offered obstruction. The defendant took out an obstructionist notice and the 
plaintiff was ordered to hand over possession to the defendant. The plaintiff 
thereupon filed a suit for a declaration that he was a tenant of the defendant 
and as such tenant entitled to remain in possession of the premises. During 
the pendency of the suit he was dispossessed. The plaintiff, therefore, amend- 
ed the plaint and prayed that possession should be restored to him. It was 
held that s. 28 did not apply to this suit and that the suit could be tried by the 
High Court. The judgment shows that the primary reason why the learned 
Judges came to this conclusion was that they regarded the suit as a suit sub- 
stantially on title and not as a suit for possession. At page 29 it is specifically 
stated that it was not a suit for possession. This case was distinguished by 
Chagla C.J. himself in Harswarup Khannamal v. Nandram.’3 At p. 294 he 
has pointed out that it was a suit under O. XXI, r. 103, Civil Procedure Code, 
under which a party not being a judgment-debtor may institute a suit to 
establish the right which he claims to the present possession of the property of 
which the possession is sought to be taken. In the opinion of the learned 
Judges, such a suit could only be filed in a Civil Court and not in a Special 
Court set up under s. 28. We are inclined to take a different view on this 
point. It seems to us that if the plaintiff alleges a relationship of tenant and 
landlord between him ‘and the defendant and if he seeks relief relating to the 
recovery of possession, then the suit must be filed in the Special Court under 
8. 28. 

Section 47 of the Presidency Small Cause Courts Act provides for a stay 
of the proceedings in the application under s. 41, if the occupant executes a 
bond to file a suit in the Bombay City Civil Court or in the High Court. 
Section 49 permits a suit on title being filed in the Bombay City Civil Court 
or in the High Court after the application under s. 41 has been decided. It 
has, therefore, been contended that as such suits can only be filed in the Bombay 
City Civil Court or in the High Court, the special Court cannot be said to have 
exclusive jurisdiction to try these suits, even if they are of the nature specified 
in s. 28. There does undoubtedly appear to be a conflict between these sectious 
and s. 28 of the Rent Act. But s. 28, which was enacted long after the passing 
of the Small Cause Courts Act, specifically provides for this section being 
applicable, notwithstanding anything contained in any law and notwithstand- 
ing that by reason of the amount of the claim or for any other reason a suit 
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or proceeding would not but for this provision be within the jurisdiction of 
the special Court. This section must, therefore, prevail over ss. 47 and 49. The 
title in respect of which a suit may be filed under s. 47 or 49 may be a title 
or a right to possession or a title in the nature of ownership. The claim to 
possession in a suit between a landlord and a tenant can only be adjudicated 
upon by the special Court under s. 28 and the suit in regard to it must be filed 
under s. 28 in the Small Cause Court. A suit to establish any other title may, 
however, be filed either in the High Court or in the City Civil Court. 

It was argued that in a suit under s. 47 of the Presidency Small Cause Courts 
Act the relief is claimed on the basis that the defendant landlord has com- 
mitted trespass and that consequently such a suit will not fall under s. 28. 
There is not much force in this argument. In substance the relief which the 
plaintiff seeks in such a suit is that the defendant was not entitled to make an 
application for possession against him and that the plaintiff is entitled to con- 
tinue in possession. The relief claimed, therefore, relates to the recovery of 
possession. The suit also purports to be a suit between a landlord and a tenant. 
It will, therefore, be a suit of the nature specified in s. 28. 

The next question to be considered is about the scope of s. 29A. Assuming 
that a claim to a tenancy of premises is a question of title, what is the title 
which s. 29A permits a party to establish in a competent Court other than the 
special Court? Section 28 confers exclusive jurisdiction on the special Court 
in respect of three classes of matters specified therein. It also ousts the juris- 
diction of any other Court to deal with these matters. It is not possible to 
believe that after specifically taking away the jurisdiction of all other Courts 
the Legislatuge could have intended that there should be a second round, of 
litigation and that the same question should be agitated again in a suit under 
s, 29A. It is a well-settled rule of construction that different provisions of an 
Act must as far as possible be so read as to bring about harmony between them. 
It follows that no suit will lie under s. 29A in respect of matters in regard 
to which jurisdiction vests only in the special Court under s. 28. It may, of 
course, happen that for the purpose of deciding these matters the Court may 
decide incidentally certain questions of title. For instance, in a suit by a 
landlord, a tenant may contend that the plaintiff has sold the premises to him 
and that consequently he has no right to sue. If such a contention is raised, it 
will be necessary for the special Court to decide it for the purpose of deter- 
mining whether any relief should be granted to the plaintiff. But as the ques- 
tion of ownership is not one of the questions which the special Court is called 
upon to decide, its decision on this question will not bar a suit under s. 29A. 
But no suit will lie under s. 29A in respect of a matter in regard to which 
exclusive jurisdiction is vested in the special Court under s. 28. This was so 
held in Harswarup v. Nandram. In that case it was decided that sub-tenants, 
who had been found not to be lawful sub-tenants by the special Court in a suit 
under s. 28, could not maintain a suit under s. 29A, for a declaration that 
they were lawful sub-tenants and as such entitled to the possession of the pre- 
mises. It was observed that the title contemplated by s. 29A is a title de hors 
the Act, but that where the decision of the special Court is direct, where the 
decision is on the very question which has been left to the special Court to 
decide, such a question cannot be reagitated under s. 29A of the Act. 

It was contended that in a suit on a contract no relief is claimed under the 
Rent Act. The rights claimed do not flow from this Act but are rights which 
acerue under the Transfer of Property Act and the general law. These rights 
are de hors the Act and consequently the decision in such a suit will not operate 
as a bar to a suit under s. 29A. Support for these arguments was sought in 
the observation of the Supreme Court in Babulal Bhuramal v. Nandram 
Shivram,'* at p. 959 that a title de hors the Act may be determined in any 
other Court of competent jurisdiction. This sentence in the judgment of the 
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Supreme Court is followed by the following observations: 


* ..The Act purported to amend and consolidate the law relating to the control 
of rents of certain premises and of evictions. It defined ‘landlord’ and ‘tenant’ to have 
a meaning wider in scope and concept than those words have under the ordinary law. 
Any one who was a landlord or a tenant as defined in the Act, would have to conform 
to the provisions of the Act and all claims to such a status would have to be determined 
under the provisions of the Act as they would be claims arising out of it.” 

Similar observations occur at p. 958: 


“ ..On a proper interpretation of the provisions of s, 28 the suit contemplated in 
that section is not only a suit between a landlord and a tenant in which that relationship 
is admitted, but also a suit in which it is clalmed that the relationship of a landlord 
and tenant within the meaning of the Act subsists between the parties. The Courts 
which have jurisdiction to entertain and try such a suit are the Courts specified in s. 28 
rand no other.” 

A tenant or a sub-tenant who claims his rights under the contract with his 
landlord is also a tenant within the meaning of the Act. His landlord is also 
a landlord within the meaning of the Act. The dispute between them in re- 
gard to possession must also be decided in conformity with the provisions of 
the Act. Even in a suit bréught by a tenant on the basis of his contract, the 
matters which will be directly and substantially in issue will be: (1) whether 
the plaintiff is a tenant and whether the suit is between a tenant and the land- 
lord as alleged, and (2) whether the plaintiff is entitled to relief in regard to 
possession. These will be the principal issues which the special Court will have 
to adjudicate upon. It will have to decide these issues directly and not inci- 
dentally. Consequently these issues cannot be the subject matter of a fresh 
suit under s. 29A. 

This view is in accordance with the decision of the Supreme Court in 
Babulal Bhuramal’s case. The Supreme Court has observed (p. 959) : 

“_..If it is possible to avoid a conflict between the provisions of s. 28 and s. 29A on a 
proper construction thereof, then it is the duty of a Court to so construe them that they 
are in harmony with each other, It is possible to conceive of cases where in a suit under 
s. 28 a question of title to premises which does not arise out of the Act or any of its 
provisions may be determined incidentally. Any party to the suit aggrieved by such 
a determination would be free to sue in a competent Court to establish his title to 
such premises by virtue of the provisions of s. 29A. On the other hand, in a suit 
where a question of title entirely arises out of the Act or any of its provisions, the 
jurisdiction to try such a suit was exclusively vested in the Courts specified in s. 28 
and no other. That is to say, a title which could not be established outside the Act 
but which arose under the provisions of the Act by virtue of a claim made thereunder 
must be determined by a Court specified in s. 28 and a title de hors the Act may be 
determined in any other Court of competent jurisdiction...The Act specially provided 
that the Courts specified in s. 28 shall have the jurisdiction to deal with any claim 
or question arising out of the Act or any of its provisions and expressly excluded any 
other Court from having such jurisdiction. It is difficult to accept the suggestion that 
the Legislature intended, after setting up special Courts under s. 28 to deal with such 
matters, that the same should be re-agitated and redetermined in another suit by a 
Court not specified in s. 28. By enacting s. 29A the Legislature clearly intended that 
no finality should be attached to the decision of a Court trying a suit under s. 28 on a 
question of title de hors the Act. The provisions of the Act, on the other hand, 
clearly indicate that all claims or questions arising out of the Act or any of its provi- 
sions, even though they may be in the nature of a title to the premises, were to be 
determined by the Courts specified in s. 28 and no other.” 

These observations of the Supreme Court in terms apply to the third class of 
matters referred to in s. 28, viz. any claim or question arising out of the Act 
or any of its provisions. On the same reasoning these observations will be. 
equally applicable to the other two classes of matters mentioned in s. 28. This 
“view finds support in the observations made by the Supreme Court in Raizada 
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Topandas v. Gorakhram, at p. 112 in regard to their earlier decision in Babulal 
Bhuramal’s case. It was observed: 

“...The Supreme Court held (in Babulal’s case) that a suit which was competent 
to establish title under s. 29-A was a suit to establish title de hors the Bombay Rent 
Act and not a suit which sought to establish title which required to be established 
under the Rent Act itself, It is obvious that in the suit before the Court of Small 
Causes, it was open to the tenant to claim protection under the Act and by reason of 
s. 28 no other Court had jurisdiction to try that claim;...” 

In our opinion, therefore, assuming that a claim to a tenancy or a sub- 
tenancy can be regarded as a question of title, the title in respect of which a 
suit will lie under s. 29A must be a title de hors the Act, i.e. a title other than 
a title of a landlord, tenant or sub-tenant, whether such title is acquired or is 
alleged to have been acquired under a contract or under the provisions of the 
Act. If, therefore, in a suit or a proceeding under s. 28 a person’s claim re- 
lating to possession on the basis of his being a tenant or a sub-tenant has been 
negatived, he cannot file a suit under s. 29A to again try and establish his 
rights as a tenant or a sub-tenant as the case may be. 

The case in which the second question in this reference was directly decided 
ig Abdul Kayum v. Ebrahim. It was held in that case that a suit brought to 
challenge the order of possession obtained by the defendant under s. 41 of the 
Small Cause Courts Act did not fall within the ambit of s. 28 of the Rent Act, 
The plaintiff in that suit had specifically claimed the protection of the Rent 
Act. The claim, therefore, arose out of the provisions of the Act and the suit 
was consequently triable exclusively by the special Court. Abdul Kaywm’s 
case was, therefore, in our opinion, not correctly decided. We agree with the 
view taken in Ranjit Patiraj v. Behram, that after a decree for eviction has 
been passed against the plaintiff by the special Court under s. 28 on the basis 
that he was a tenant of the defendant, the plaintiff cannot file a suit under 
s. 29A for a declaration that he was not a tenant of the defendant and that he 
is entitled to remain in possession of the property. We also agree with the 
view taken in Ramkishorc v. Vijayabahadursingh, that a suit for a declaration 
that the plaintiff was a sub-tenant and for an injunction restraining the de- 
fendant from executing the order obtained by him under s. 41 of the Small Cause 
Courts Act, falls within the jurisdiction of the special Court under s. 28 of 
the Rent Act and that the Bombay City Civil Court bas no jurisdiction to enter- 
tain such a suit. 

Our answers to the two questions, which we have formulated for our decision, 
“will, therefore, be in the negative. 

The three appeals may now be placed before a single Judge for passing 
appropriate orders in the matter. 

We may add that if in any case there appears to a Judge sitting singly to be 
a conflict between the decisions of the Division Benches, which in his opinion 
cannot be resolved, he should ordinarily refer the matter to a Division Bench, 
which will then decide whether the conflict can be resolved or whether the matter 
should be referred to a larger Bench. 

Answer accordingly. 


od 
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CRIMINAL REVISION. 


— 


Before Mr. Justice Tulzapurkar. 


MANIBHAI TULSIBHAI PATEL v. THE MUNICIPAL CORPORATION OF 
GREATER BOMBAY.* 
Bombay Municipal Corporation Act (Bom. HI of 1888), Sec. 394(1)(c)—Whether word 
“person” in s. 394(1)(c) confined to landlord or owner of premises—Offence under 
s. 394(1) (c) read with s. 471 whether one of failure to obtain licence for tethering 
cattle. 


The phrase “no person shall keep” in s. 394(1)(c) of the Bombay Municipal Cor- 
poration Act, 1888, includes not only the landlord or the owner of premises where 
he keeps his own cattle but a tenant or a licensee who is allowed to keep his own 
cattle by the landlord at his premises. 

Section 394(1)(c) of the Act requires that before any person keeps cattle in or 
upon any premises he has to see to it that a valid municipal licence in that behalf 
subsists and is in operation qua the premises where he intends to keep his cattle, 
Therefore, the offence contemplated by s. 394(1)(c) read with s. 471 of the Act is one 
of actually tethering cattle on certain premises or putting certain premises to the 
use of keeping cattle without a licence and that offence is irrespective of as to who 
is the holder of the licence in that behalf. . 

Emperor v. Mirza and Emperor v. Dadabhai,? distinguished. 


Tpe facts appear in the judgment. 


D. 8. Parikh and M. R. Thacker, for the petitioners. 
C. R. Dalvi, Assistant Government Pleader, for the State. 
N. V. Kamat, for respondent No. 3. 


TULZAPUBKAR J. These three revisional applications have been preferred by 
each one of the petitioners against each one’s conviction and sentence of fine im- 
posed by the Presidency Magistrate, 10th Court, Andheri, Bombay, for the offence 
under s. 394(/)(c) read with s. 471 of the Bombay Municipal Corporation Act. 
Since the facts on the basis of which each one of the petitioners was prosecuted 
in the Court of the learned Presidency Magistrate are identical and each one 
of them was convicted for the similar offence, I propose to dispose of all the 
three revisional applications by a common judgment. 

Opponent No. 3 is the owner of a number of stables situated at Patel Wadi, 
Andheri, while the three petitioners, who own buffaloes are his tenants in respect 
of certain hooks or khilas to which they tethered their milch cattle. The petitioner 
in Criminal Revisional Application No. 1011/63 owns 30 buffaloes and at the 
material time he used to tether his buffaloes to 30 khilas in stable No. 21 and 
was paying Rs. 5 per ‘khila’ to the landlord—opponent No. 3. The petitioner 
in Revisional Application No. 1015/63 is the owner of 60 buffaloes and used to 
tether them to 60 khilas in stable No. 15 and was paying rent at the rate of 
Rs. 5 per hook to opponent No. 3. The petitioner in Criminal Revisional Ap- 
plication No. 1017/63 is the owner of 15 buffaloes which he used to tether to 
15 ‘khilas’ situated in stable No. 18 and for that he was paying rent at the 
same rate of Rs. 5 per khila to opponent No. 3. Admittedly, neither the land- 
lord-opponent No. 3 nor any of these petitioners had obtained any municipal 
licence required under the provisions of the Bombay Municipal Corporation 
Act and the Bye-laws for stabling their cattle in these stables in Patel Wadi 
and, therefore, at the instance of the Bombay Municipal Corporation the three 
petitioners who were actually making use of the three stables mentioned above for 
tethering their milch cattle, were prosecuted in the Presidency Magistrate’s 

*Decided, April 29, 1964. Criminal Re- 1017 of 1963). 


vision Application No. 1011 of 1963 (with 1 (1902) 4 Bom. L.R. 943. 
‘Criminal Revision Applications Nos. 1015 and 2 (1912) 14 Bom. L.R. 882. 
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10th Court at Andheri for keeping on the premises milch cattle for sale of the 
produce thereof without a licence from the Municipal Commissioner under 
s. 894(/) (c) read with s. 471 of the Bombay Municipal Corporation Act. Each 
one of the three petitioners when they appeared before the learned Presidency 
Magistrate in pursuance of the summons served upon them, pleaded guilty and 
the petitioner in Revisional Application No. 1011/63 was fined Rs. 20, petitioner 
in Revisional Application No. 1015/63 was fined Rs. 30 and the petitioner in Re- 
visional Application No. 1017/63 was fined Rs. 10. It is against those convic- 
tions and the sentences of fine that were imposed upon the petitioners that the 
present revisional applications have been preferred by them to this Court. 

At the outset Mr. Dalvi, Assistant Government Pleader, contended that these 
revisional applications on merits are not maintainable inasmuch as each one 
of the petitioners had pleaded guilty to the charges that were levelled against 
them and that plea was accepted and thereafter they were convicted and sen- 
tenced. Mr. Parikh, appearing on behalf of, these three petitioners, contended 
that the three petitioners did not really understand what was the exact nature of 
the charge that was framed against them and possibly they merely admitted the 
fact that each one of them was tethering cattle in the stables in question and 
on their admission of the fact mentioned in the charge their plea appears to 
have been recorded and a fine imposed upon them. Mr. Parikh further contended 
that even if all the facts mentioned in the charge were admitted by the three peti- 
tioners in the lower Court, in law their admissions would not amount to any 
offence under s. 394(1) (c) read with s.471 of the Bombay Municipal Corporation 
Act inasmuch as according to him under the relevant provisions of the Act as 
well as the Bye-laws, it was for the landlord of these stables to obtain the requfired 
licences and, therefore, the petitioners could not in law be said to have committed 
the offence with which they were charged and they deserved to be acquitted. 

As regards the first contention urged by Mr. Parikh, it is difficult to hold 
that the three petitioners must have merely admitted the fact that each one of 
them tethered a particular number of milch cattle in the stables concerned with- 
out understanding the nature of the charge framed against them. One might 
have been inclined to accept this sort of plea if there was no further conduct 
on the part of each one of the petitioners. It is an admitted position that no 
sooner the sentences were pronounced éach one of the petitioners paid the 
amount of fine that was imposed upon him by the learned Magistrate. 
Now, if, as has been urged by Mr. Parikh, these petitioners did not really 
understand the nature of the charge that was framed against them and 
they really did not want to plead guilty as has been recorded by the 
learned Magistrate in the proceedings, one fails to understand how after the 
sentences were pronounced, they immediately carried out those sentences by pay- 
ment of the fine. The immediate subsequent conduct on the part of each one 
of the petitioners in paying the fines which were imposed upon them runs 
counter to the plea of Mr. Parikh that they did not understand what théy were 
doing by admitting the facts alleged in the charges framed against them and 
they did not understand that they were pleading guilty to those charges. If 
that was really so, no sooner the sentences were imposed upon them, each one 
of them would have protested at that very moment, the things would have been 
set right and they would have been tried. The fact, therefore, that each one 
of them paid the fine which was imposed upon him goes to show that they made 
their plea after fully understanding the charges that were framed and Mr. 
Dalvi is right in his contention that on merits the revisional applications would 
not be maintainable. 

However, since Mr, Parikh wanted to raise a question of law regarding the 
true construction of s. 394 of the Bombay Municipal Corporation Act and the 
effect of the Bye-laws framed by the Municipal Corporation under the Act, 
and since I was informed at the bar that the point has arisen in a number of 
prosecutions which are pending in lower Courts, I allowed him to argue 
the point which he wanted to develop. Mr. Parikh urged that under the 
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provisions of s. 394 of the Act read with the relevant Bye-laws framed 
by the municipality in the matter of issuing licences for stabling milch 
cattle, no obligation is cast upon the tenant or occupier, who actually tethers 
cattle in any particular stable, to obtain a licence in that behalf. According 
to him that obligation is cast upon the owner of the cattle-shed or the stable 
and if the owner of the stables in question viz. opponent No. 3 had not obtained 
the requisite licence, the petitioners who were tenants of the several hooks in 
these stables and were tethering their cattle in those stables would not be guilty 
under s. 394(1) (c) read with s. 471 of the Act. He referred me to two deci- 
sions of this Court viz. Emperor v. Mirza, and Emperor v. Dadabhai*. 
In both the cases, however, the question was not whether the tenant or 
occupier who actually tethered his cattle was liable but whether the land- 
lord in whose stables milch cattle had been allowed to be tethered was 
guilty of the offence under s. 394(J)(c) of the old City of Bombay 
Municipal Act, 1888, which is in pari materia with the present s. 394(1) (e) 
of the’ Bombay Municipal Corporation Act, and in the former case the 
landlord was acquitted of the offence while in the latter the landlord’s 
conviction for the offence under s. 394(J)(c) was confirmed, It must 
be mentioned that each case was decided having regard to special facts 
and circumstances obtaining in each. Incidentally I may state that in Emperor 
v. Mirza though the landlord was acquitted and the actual occupiers were not 
before the Court, the observations of their Lordships indicate that such occu- 
piers or tenants would come within the mischief of the provisions of s. 394(1) (c) 
of she Act. These two cases, however, dealt with the question as to whether the 
landlord could be held responsible for allowing his tenants to make use of the 
premises owned by him for the purpose of stabling cattle without a licence 
in that behalf. In the revisional applications before me, the question is not as 
to whether the landlord who is opponent No. 3 is liable for allowing the peti- 
tioners to stable their cattle in the cattle sheds in Patel Wadi, but whether the 
petitioners who are the tenants of opponent No. 3 and who actually used to tether 
their cattle in the three stables belonging to opponent No. 3 could be said to have 
committed the offence under s. 394(/)(c) read with s. 471 of the Bombay 
Municipal Corporation Act? That would depend. upon the proper construction 
of s. 894(1) (e). 
Section 394(7) (c) runs as follows: 

“Except under and in accordance with the terms and conditions of the licence granted 
by the Commissioner, no person shall~—... 

(c) keep or suffer or allow to be kept, in or upon any premises, horses, cattle or 
other four-footed animals for sale, for letting out on hire or for any purpose for which 
any charge is made or any remuneration is received, or for the sale of any produce thereof:” 
The contravention of this provision is made punishable under s. 471 of the 
Bombay Municipal Corporation Act. Mr. Parikh then invited my attention to 
the relevant Bye-laws which have been framed by the Municipal Corporation 
under the heading ‘‘Stable Bye-laws’’ and after taking me through these Stable 
Bye-laws dealing with maintenance of stables and granting of licences for such 
stables ete., Mr. Parikh urged that it was the owner of the premises where the 
cattle sheds and stables have been maintained who alone is entitled to obtain a 
licence and ordinarily no tenant or occupier of the stable who tethers his cattle 
in such stable for hire is entitled to obtain a licence and according to Mr. Parikh, 
if that was the correct position emerging from the reading of Stable Bye-laws 
then under s. 394(/)(c) the petitioners who were merely tenants of the three 
stables, could not be said to have committed the offence contemplated under 
s. 894(7) (c) read with s. 471 of the Bombay Municipal Corporation Act and it 
would be opponent No. 3 who had allowed the petitioners to keep their cattle in 
his stables who ought to have been proceeded against by the Municipal Corpora- 
tion. Mr. Parikh urged that it was the landlord of the premises where milch cattle 

1 (1902) 4 Bom. L.R. 943. 2 (1912) 14 Bom. L.R. 882. 
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were allowed to be kept for the sale of their produce who could be said to have 
contravened the provisions of that section. According to Mr. Parikh the clause 
‘no person shall keep, or suffer or allow to be kept, in or upon any premises”’ 
should be interpreted to mean a landlord who keeps his own cattle on the pre- 
mises or a landlord who allows his tenants or licensees to keep their cattle on 
the premises, and if he does so without the requisite licence, he would be guilty 
under s. 394(/)(c) read with s. 471 of the Act. In other words, in view of 
‘Stable Bye-laws’ Mr. Parikh wants to give restricted meaning to the expression 
‘‘person’’ used in that section and confine that expression to a landlord or 
owner of premises where stables are maintained. 


In the first place it is not very clear whether under the ‘‘Stable Bye-laws’’ the 
owner or landlord of premises where stables are maintained is alone entitled 
to apply and obtain the licence, but I do not wish to express my opinion on 
that point. In my view, it is immaterial as to whether it is the owner of the 
premises or of the stables who is entitled to obtain a licence or whether the 
tenant or occupier who actually uses the stable for tethering his cattle can apply 
and obtain a licence in that behalf. One thing is absolutely clear that under 
the provisions of the Act a licence is required in relation to the premises where 
milch cattle are to be kept and s. 394 makes no reference to any person who is 
the holder of the licence. The offence contemplated by s. 394(1)(c) read with 
s. 471 of the Act is not one of failure to obtain a licence for the purpose of 
tethering cattle on any premises but the offence contemplated is one of actually 
tethering cattle on certain premises or putting certain premises to the use of 
keeping cattle without a licence and that offence is irrespective of as to whe is 
the holder of the licence in that behalf. If, for instance, the owner of certain 
premises has obtained the requisite licence in respect of his premises and in- 
stead of the owner himself tethering his own cattle in those premises, he allows 
tenants to tether their cattle in his premises, then obviously in such circum- 
stances the tenants cannot be prosecuted, for a valid licence in respect of the 
premises where the cattle are tethered would be in operation and the offence 
contemplated under s. 394(/)(c) read with s. 471 shall never have been com- 
mitted. In my view, while constructing s. 394(J)(c) the question as to upon 
whom is the obligation of obtaining a municipal licence is irrelevant and im- 
material, for so long as there is a valid municipal licence in operation in relation 
to the premises where cattle are tethered, no offence under s. 394(7)(c) can be 
committed by any person who keeps his cattle in those premises. That being 
the true position, it is difficult to accept Mr. Parikh’s contention that because 
there is an obligation upon the landlord to obtain the requisite municipal licence 
and because the landlord has failed to obtain such a licence, the tenants who 
actually tethered their cattle in those premises cannot be said to have committed 
the offence contemplated by s. 394(7)(c) read with s. 471 of the Act. As I 
have mentioned earlier, the offence under s. 394(/)(c) is not one of failure to 
obtain a municipal licence for tethering cattle in which case probably the ques- 
tion as to upon whom is the obligation to obtain a licence may become relevant 
but the offence is of keeping or tethering cattle on certain premises without 
there being a valid licence in operation in relation to the premises and s. 394(/) (c) 
makes it very clear that no person shall keep or suffer or allow to be kept in 
or upon any premises cattle for the sale of any produce thereof without a valid 
licence and, in my view, the phrase ‘‘no person shall keep’’ is wide enough to 
include not only the landlord or the owner of premises where he keeps his own 
cattle but a tenant or a licensee who is allowed to keep his own cattle by the 
landlord at his premises. All that the section requires is that before any per- 
son keeps cattle in or upon any premises he has to see to it that a valid muni- 
cipal licence in that behalf subsists and is in operation qua the premises where 
he intends to keep his cattle. It is, therefore, not possible to give a restricted 
or qualified meaning to the expression ‘‘person’’ used in the section as contend- 
ed by Mr. Parikh. In this view of the matter, it is clear that the petitioners 
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would come within the purview of s. 3894(7) (c) read with s. 471 of the Bombay 
Municipal Corporation Act inasmuch as they have admittedly tethered their 
cattle in the stables belonging to opponent No. 3 without there being a valid 
municipal licence in operation in relation to those premises. I am, therefore, 
of the view that the petitioners were rightly convicted by the learned Magis- 
trate and their convictions and sentences are confirmed. The revisiona] appli- 
cations are, therefore, dismissed. 


SUPREME COURT. 


Present: Mr. Justice Raghubar Dayal, Mr. Justice N. Rajagopala Ayyangar and 
Mr. Justice J. R. Mudholkar. 


MAHENDRA MANILAL NANAVATI 


v. 
SUSHILA MAHENDRA NANAVATI.” 
Hindu Marriage Act (XXV of 1955), Sec. 23, 12(1)(d)—Whether Court can arrive at 
satisfaction cotemplated by s. 23 on basis of admissions of parties alone—Where 
such admissions to be ignored by Court—Indian Divorce Act (IV of 1869). 


In proceedings under the Hindu Marriage Act, 1955, the Court can arrive at the 
satisfaction contemplated by s. 23 of the Act on the basis of legal evidence in ac- 
cordance with the provisions of the Indian Evidence Act, 1872, and it is quite 

ecompetent for the Court to arrive at the necessary satisfaction even on the basis 
of the admissions of the parties alone. Admissions are to be ignored on grounds 
of prudence only when the Court, in the circumstances of a case, is of opinion 
that the admissions of the parties may be collusive. If there be no ground for such 
a view, it would be proper for the Court to act on those admissions without forcing 
the parties to lead other evidence to establish the facts admitted, unless the ad- 
missions are contradicted by the facts proved or a doubt is created by the proved 
facts as regards the correctness of the facts admitted. 

White v. White’, Preston-Jones v. Preston-Jones’, Arnold v. Arnold’ and Over v. 
Over', referred to. ' 

In proceedings under s. 12(1)(d) of the Hindu Marriage Act, 1955, what the 
Court has to see is whether the petitioner has proved beyond reasonable doubt that 
the respondent was pregnant by someone else at the time of marriage. The peti- 
tioner has to establish such facts and circumstances which would lead the Court 
either to believe that the respondent was pregnant at the time of marriage by some- 
one else or to hold that a prudent man would, on those facts and circumstances, 
be completely satisfied that it was so. 

Per Mudholkar J. Under the Indian Divorce Act, 1869, as well as under the 
Hindu Marriage Act, 1955, the condition for the grant of a relief is the satisfaction 
of the Court as to the existence of the grounds for granting the particular relief. 
The satisfaction must necessarily be founded upon material which is relevant for the 
consideration of the Court, and this would include the evidence adduced in the 
case. Therefore, though in the former Act the words used are “satisfied on the 
evidence” and the Legislature has said in the latter Act “if the Court is satisfied”, 
the meaning is the same. What the Court has said in White v. White about the 
applicability of the rule in Preston-Jones v. Preston-Jones must also apply to a 
case under the Hindu Marriage Act. 


Tue facts appear in the judgment. 


8S. T. Desai, with 8S. Singhvi, J. B. Dadachanji, O. C. Mathur and Ravinder 
Narain, for the appellant. 
“Decided, March 18, 1964. Civil Appeal 2 [1961] A.C. 391. 
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Purushottam Trikamdas, with M. H. Chhatrapati and I. N. Shroff, for the 
respondent. 


Raauupar DAYAL J. [Rajagopala Ayyangar J., concurring; Mudholkar J., 
dissenting]. This appeal, on a certificate granted by the Bombay High Court, 
arises out of a petition praying for the annulment of the petitioner- appellant’s 
marriage with the respondent, under s. 12 of the Hindu Marriage Act, 1955 
(Act XXV of 1955), hereinafter called the Act, on the ground that the respon- 
dent was, at the time of marriage, pregnant by some person other than the 
petitioner. 

The facts leading to the proceedings are that the appellant and the respon- 
dent were betrothed sometime in June-July 1945 and were married on March 
10, 1947. The appellant went abroad about the end of April 1947. A daughter 
was born to the respondent on August 27, 1947. The appellant returned to 
India sometime in November 1947, but the parties did not live together thereafter. 

The appellant instituted a suit, No. 34 of 1947-48, in the Court of the State of 
Baroda, at Baroda, for the declaration of nullity of the marriage. The suit was, 
however, dismissed on September 30, 1949, as the appellant failed to establish 
that he had his domicile in that State. 

The Act came into force on May 18,1955. The appellant took advantage of its 
provisions and on April 18, 1956, filed the petition for annulment of his marriage 
with the respondent. 

The appellant alleged in his petition that on learning of the birth of the 
child on August 27, 1947, five months and seventeen days after the marriage, 
he felt surprised and suspected that the child had been conceived long prior 
to the marriage through someone else, that the respondent was, at the time of 
their marriage pregnant by someone other than himself, that this fact was 
concealed from him and that ever since he had learnt of the birth of the child 
he had not lived or cohabited with the respondent nor had any relations with 
her whatsoever. 

The respondent, in her written statement, raised various defences. She ad- 
mitted therein to have conceived the baby prior to the marriage, but alleged 
that she had conceived as a result of sex relations with the petitioner after 
their betrothal, on being assured by him that that was permissible in their com- 
munity. She further stated that her relations-in-law, viz., her father-in-law, 
mother-in-law and sister-in-law knew about such relations between the parties 
and about her having conceived prior to the marriage. She further alleged 
that she flatly refused to carry out abortion and that, therefore, at the instance 
of the appellant, the marriage was performed in Bombay and not at her parents’ 
place. She denied that the child born to her was by any person other than the 
appellant. 

Due to her allegation about pre-marital sexual relations with the appellant 
and to her having conceived from such relations, she was required to furnish 
particulars about the time when, and the place, or places, where, the parties 
had sexual relations which she alleged to have led to her pregnancy. Accord- 
ing to the particulars furnished by her, such sexual relations took place about 
or after Christmas, 1946, and again after about the middle of January 1947. 

On the pleadings of the parties, six issues were framed, but those relevant 
for our purpose were: 

1. Whether the respondent was at the time of the marriage pregnant by someone 
other than the petitioner as alleged in para. 9 of the petition? 

2. Whether at the time of the marriage the petitioner was ignorant of the aforesaid 
fact? 

3. Whether the petitioner is entitled to have the marriage declared null and void? 

The petitioner examined himself and his father. The respondent examined 
herself and one other witness. The documentary evidence adduced by the 
parties consisted mostly of letters written by the petitioner to the respondent 
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and the respondent to the petitioner, since their betrothal, and letters written 
by other relations of the family to one another. 

The trial Court did not accept the allegation of the respondent about the 
pre-marital sex relations with her husband and held that it was not established 
that she was pregnant by the petitioner. It also held that she was pregnant at 
the time of the marriage by some other person, that the petitioner did not know 
abouti her pregnancy at the time of the marriage and that he did not cohabit 
with her after knowing of her being pregnant by someone else at the time of 
marriage. On these findings, the petition for annulment of the marriage was 
allowed. 


The respondent preferred an appeal to the High Court. The High Court 
agreed with the trial Court in its finding that the respondent had failed to esta- 
blish that she was pregnant by the petitioner at the time of the marriage, as also 
regarding the petitioner knowing of her pregnancy at that time. The learned 
Judges, however, held that the petitioner had not proved to their satisfaction 
that the respondent was pregnant by someone other than the petitioner at the 
time of the marriage and that the petitioner was not the father of the child 
which was born and, considering that the trial Court had not framed an issue 
‘ about there being no marital intercourse between the parties after the peti- 
tioner’s knowing that the respondent had been pregnant at the time of the 

marriage, framed two issues and remitted them to the trial Court for recording 
finding. The two issues framed by the High Court were: 
1. Is it proved that the respondent: was pregnant at the time of the marriage? 

e 2. Is it proved that marital intercourse with the consent of the petitioner has not 
taken place since the discovery by the petitioner of the existence of the ground for a 
decree? 

Thereafter, the trial Court recorded further evidence. The petitioner, besides 
examining himself,.examined Dr. Champaklal, husband of his sister, Madhuben, 
who was a midwife at the Prantij Municipal Dispensary, Maternity Ward, in 
1947 and who attended at the respondent’s confinement and two doctors, Dr. 
Ajinkya and Dr. Udani as experts. The respondent, for her part, examined 
Dr. Mehta as an expert witness, Kacharabhai, who was a compounder at the 
Prantij Municipal Dispensary in 1947, Khodidas, a Doctor, and herself. 
Khodidas did not state anything material to the case. The trial Court, after 
considering the fresh evidence recorded by it, found that it was not proved 
that the respondent was pregnant at the time of marriage. This was on the 

_ first issue framed by the High Court. On the other issue it recorded a finding 
that it was proved that no sexual intercourse with the consent of the petitioner 
took place since the discovery by the petitioner of the existence of the grounds 
for a decree. These findings were then submitted to the High Court. 


In the High Court, objections were filed by the parties to these findings. 
Patel and Gokhale JJ. heard the appeal and delivered separate judgments. 
They agreed with the trial Court that it was not proved that the respondent 
was pregnant at the time of marriage. Patel J. further held that it was proved 
that the petitioner had marital intercourse with the respondent subsequent to 
his discovery of the existence of the grounds for:the decree. Gokhale J. ex- 
pressed the view that the finding of the trial Court, on this point, appeared to 
be correct. In the result, the High Court allowed the respondent’s appeal and 
dismissed the petition. It is against this judgment and decree of the High 
Court that the petitioner has preferred this appeal on a certificate granted by 
the High Court, under art. 183(7)(c) of the Constitution, as already mentioned. 

Before dealing in detail with the contentions of the parties, we may set 
down the relevant provisions of the Act, quoting the various sections: 

“12. (1) Any marriage solemnized, whether before or after the commencement of 
this Act, shall be voidable and may be annulled by a decree of nullity on any of the 
following grounds, namely:— 
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(d) that the respondent was at the time of the marriage pregnant by some person 
other than the petitioner. 

(2) Notwithstanding anything contained in sub-section (1), no petition for annuling 
a marriage... 

(b) on the ground specified in clause (d) of sub-section (1) shall be entertained 
unless the Court is satisfied— 

(i) that the petitioner was at the time of the marriage ignorant of the facts alleged; 

(ii) that proceedings have been instituted in the case of a marriage solemnized þe- 
fore the commencement of this Act within one year of such commencement and in the 
case of marriages solemnized after such commencement within one year from the date 
of the marriage; and i 

(tti) that marital intercourse with the consent of the petitioner has not taken place 
since the discovery by the petitioner of the existence of the grounds for a decree.” 

“20. (1) Every petition presented under this Act shall state as distinctly as the 
nature of the case permits the facts on which the claim to relief is founded and shall 
also state that there is no collusion between the petitioner and the other party to 
the marriage. 

(2) The statements contained in every petition under this Act shall be verified by the 
petitioner or some other competent person in the manner required by law for the veri- 
fication of plaints, and may, at the hearing, be referred to as evidence.” 

“21. Subject to the other provisions contained in this Act and to such rules as the 
High Court may make in this behalf, all proceedings under this Act shall be regulated, 
as far as may be, by the Code of Civil Procedure, 1908 (V of 1908)”. 

“23. (1) In any proceeding under this Act, whether defended or not, if the Court is 
satisfied that— d 

(a) any of the grounds for granting relief exists and the petitioner is not in any way 
taking advantage of his or her own wrong or disability for the purpose of such relief, 
and... 

(c) the petition is not presented or prosecuted in collusion with the respondent, and 

(d) there has not been any unnecessary or improper delay in instituting the proceed- 
ing, and 

(e) there is no other legal ground why relief should not be granted, then, and in 
such a case, but not otherwise, the Court shall decree such relief accordingly.” 

“28. All decrees and orders made by the Court in any proceeding under this Act 
shall be enforced in like manner as the decrees and orders of the Court made in the 
exercise of its original civil jurisdiction are enforced, and may be appealed from under 
any law for the time being in force: 

Provided that there shall þe no appeal on the subject of costs only.” 

It is to be seen that, according to the provisions set out above, statements 
contained in any petition could be referred to as evidence, the provisions of 
the Code of Civil Procedure apply to the proceedings under the Act and a Court 
has to pass a deeree in the proceedings only when it is satisfied about certain 
matters specified in s. 28. 


Two questions of law raised at the hearing of this appeal may now be 
disposed of as their determination will govern the consideration of the other 
matter on record with respect to the relevant points to be decided in the case, 
These are: (i) whether the High Court was right in remitting the two issues 
for a finding to the trial Court and (ii) what is the standard of proof required 
for the satisfaction of the Court before it can pass a decree in these proceedings. 


The High Court had to remit the second issue for a finding as it was neces- 
sary for the determination of the case and the trial Court had not framed a 
specifice issue in regard to it. In the absence of such an issue, the parties 
could not be expected to have produced evidence directed to that point and, 
therefore, the High Court rightly remitted that issue for a finding. 

The High Court remitted the first issue as it was of opinion that it was for 
the petitioner to prove to their satisfaction, beyond reasonable doubt, which 
he had failed to do, that the respondent was pregnant at the time of marriage. 
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le had also to establish that the child could not possibly be born. as a result 
of the petitioner’s marital intercourse with the respondent after the marriage, 
the learned Judges holding that in these proceedings the Court could not base 
its decision on the mere admission of parties. 

The High Court is certainly right in stating that the petitioner had, in order 
to sueceed, to prove beyond reasonable doubt that the respondent was pregnant 
by someone else at the time of marriage. It is, however, not correct in law in 
holding that the Court, in these proceedings, could in no circumstances base 
its decision on an admission of the parties, On the facts of the present case, 
however, the decision did not rest on the admissions of the parties alone. 

In White v. White! this Court construed the expression ‘satisfied on the 
evidence’ in s. 14 of the Divorce Act and said (p. 1420): 

“ ..The important words requiring consideration are ‘satisfied on the evidence’. 

These words imply that the duty of the Court is to pronounce a decree if satisfied that 
the case for the petitioner has been proved but dismiss the petition if not so satisfied... 
and it has been there held that the evidence must be clear and satisfactory beyond the 
mere balance of probabilities and conclusive in the sense that it will satisfy... ‘the 
guarded discretion of a reasonable and just man’.” 
It approved of the observations in Preston-Jones v. Preston-Jones® to the effect 
that it would be quite out of keeping with the anxious nature of the provisions 
to hold that the Court might be ‘satisfied’ in respect of a ground for dissolution, 
with something less than proof beyond reasonable doubt. The Court further 
observed (p. 1421): 

e “In a suit based on a matrimonial offence it is not necessary and it is indeed rarely 
possible to prove the issue by any direct evidence for in very few cases can such proof 
be obtainable.” 

It follows that what the Court has to see in these proceedings is whether the 
petitioner has proved beyond reasonable doubt that the respondent was preg- 
nant by someone else at the time of marriage. The petitioner has to establish 
such facts and circumstances which would lead the Court either to believe that 
the respondent was pregnant at the time of marriage by someone else or to 
hold that a prudent man would, on those facts and circumstances, be completely 
satisfied that it was so. 

It is true that in divorce cases under the Divorce Act of 1869, the Court 
usually does not decide merely on the basis of the admissions of the parties. 
This is a rule of prudence and not a requirement of law. That is because parties 
might make collusive statements admitting allegations against each other in 
order to gain the common object that both desire, for personal reasons, A deci- 
sion on such admissions would be against public policy and is bound to affect 
not only the parties to the proceedings but also their issues, if any, and the 
general interest of the society. Where, however, there is no room for suppos- 
ing that parties are colluding, there is no reason why admissions of parties should 
not be treated as evidence just as they are treated in other civil proceedings. 
The provisions of the Evidence Act and the Code of Civil Procedure provide 
for Courts accepting the admissions made by parties and requiring no further 
proof in support of the facts admitted. 

Section 58 of the Evidence Act inter alia provides that no fact need be proved 
in any proceedings which the parties thereto or their agents agree to admit at 
the hearing or which by any rule of pleading in force at the time they are deem- 
ed to have admitted by their pleading. Rule 5 of O. VIII, Civil Procedure 
Code, provides that every allegation of fact in the plaint, if not denied speci- 
fically or by necessary implication or stated to be not admitted in the pleadings 
of the defendant, shall be taken to be admitted except as against a person 
under disability. 

Both these provisions, however, vest discretion in the Court to require any 


1 [1958] S. ©. R. 1410. 2 [1951] A. C. 391, 417. 
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fact so admitted to be proved otherwise than by such admission. Rule 6 of 
O. XII of the Code allows a party bo apply to the Court at any stage of a 
suit for such judgment or order as upon the admissions of fact made either on 
the pleadings or otherwise he may be entitled to, and empowers the Court to 
make such order or give such judgment on the application as it may think 
just. There is, therefore, no good reason for the view that the Court cannot act 
upon the admissions of the parties in proceedings under the Act, > 


Section 23 of the Act requires the Court to be satisfied on certain matters 
before it is to pass a decree. The satisfaction of the Court is to be on the matter 
on record as it is on that matter that it has to conclude whether a certain fact 
has been proved or not. The satisfaction can be based on the admissions of the 
parties. It can be based on the evidence, oral or documentary, led in the case. 
The evidence may be direct or circumstantial. 

In Arnold v. Arnold,3 Woodroffe J. said: 


“*.,.In the present case admissions have been proved. Doubtless, caution is required 
in cases of divorce to see that there is no collusion and an admission must be examined ` 
from this point of view. But if, as here, there is no reason to suspect collusion an ad- 
mission may be as cogent evidence in these as in any other cases. In Robinson y. Robin- 
son‘a, Sir Alexander Cockburn says:—‘The Divorce Court is at liberty to act and is bound 
to act on any evidence legally admissible by which the fact of adultery is established. 
If, therefore, there is evidence not open to exception of admissions of adultery by the 
principal respondent, it would be the duty of the Court to act on these admissions al- 
though there might be a total absence of all other evidence to support them. The ad- 
mission of a party charged with a criminal or wrongful act, has at all times and in all 
systems of jurisprudence been considered as most cogent and conclusive proof; and if 
all doubt of its genuineness and sincerity be removed, we see no reason why such a 
confession should not, as against the party making it, have full effect given to it’.” 

Reference may also be made to Over v. Over.4 It was a suit for dissolution 
of marriage. The respondent did not appear throughout the proceedings. The 
evidence originally consisted of affidavits by the petitioner and his son to prove 
the letters the respondent had written to the petitioner. Later, their statements 
were also recorded. The letters were held to be sufficient evidence of her having 
committed adultery. Sir Lallubhai Shah, Ag. C.J. observed (p. 255): 

“|. have dealt with this case at some length in view of the difficulty which we have 
felt on account of there being no other corroborative evidence of the admissions of the 
wife. But, having regard to the circumstances, as disclosed in the evidence, I see no 
reason to doubt the genuineness of the admission made by the wife, and in the words of 
Cockburn C. J. it is our duty to act upon such admissions, although there might be a 
total absence of all other evidence to support them.” 

Marten J. said (p. 261): 

“..As already stated, I think that such a confession is admissible in evidence, and 
I agree that there is no rule of law which absolutely precludes the Court from acting 
upon it. But as a rule of prudence the practice of the Divorce Courts has been in general 
not to act upon such confessions, unless corroborated”. 

The aforesaid rule of prudence loses its importance when certain provisions 
of the Act enjoin upon the Court to be satisfied with respect to certain matters 
which would enable the Court to avoid passing a decree on collusive admissions. 
Section 12(2)(b) provides that no petition for the annulment of the marriage 
shall be entertained unless the Court be satisfied that the petitioner was at the 
time of marriage ignorant of the facts alleged and that no marital intercourse 
with the consent of the petitioner had taken place since his discovering the 
existence of the grounds for the decree. Such a finding necessarily implies 
that before reaching it the Court has satisfied itself that there had been no con- 
nivance of the petitioner in the coming into existence of the ground on which 


3 (1911) I. L. R. 38 Cal. 907, at p. 912. 4 (1924) 27 Bom. L.R. 261. 
3a (1869) 1 Sw. & Tr. 362. 
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he seeks annulment of the marriage. Besides, s. 23 also provides that the Court 
can pass a decree only if it is satisfied that any of the grounds for granting 
relief exists, that the petition is not presented or prosecuted in collusion with 
the respondent and that there was no legal ground on which the relief claimed 
could not be granted. In these circumstances, it would be placing undue res- 
triction on the Court’s power to determine the facts in issue on any particular 
type of evidence alone, specially when there be no such provision in the Act 
which would directly prohibit the Court from taking into account the admis- 
sions made by the parties in the proceedings. 

We are of opinion that in proceedings under the Act the Court can arrive 
at the satisfaction contemplated by s. 23 on the basis of legal evidence in accord- 
ance with the provisions of the Evidence Act and that it is quite competent 
for the Court to arrive at the necessary satisfaction even on the basis of the 
admissions of the parties alone. Admissions are to be ignored on grounds of 
prudence only when the Court, in the circumstance of a case, is of opinion that 
the admissions of the parties may be collusive. If there be no ground for such 
a view, it would be proper for the Court to act on those admissions without 
forcing the parties to lead other evidence to establish the facts admitted, unless 
of course the admissions are contradicted by the facts proved or a doubt is 
created by the proved facts as regards the correctness of the facts admitted. 

The trial Court had recorded a finding on the basis of the statements of the 
respondent in the written statement, statements which were supported by her 
on oath when examined as a witness. Support for these statements was found 
from certain circumstances which the Court held established on the basis of 
the correspondence between the parties and certain oral evidence. The respon- 
dent’s case that the child born to her on August 27, 1947, was begotten by 
the petitioner as they had intercourse at the relevant time sometime in December 
1946 or January 1947, left no room for the Court to consider the new case 
that that child was conceived sometime after the marriage of the parties on 
March 10, 1947. In these circumstances, it was not really right for the High 
Court to remit an issue to the trial Court for recording findings on the basis 
of such further evidence including expert evidence as be led by the parties on 
the question. In this connection, the remarks of Lord Simonds in Preston 
Jones’ case at p. 402, are very pertinent: 

“...Your Lordships would, I think, regard it as undesirable that the burden should 

be imposed upon litigants in this class of case of adducing evidence of the character 
which in Gaskill v. Gaskil? Lord Birkenhead thought it expedient for the Attorney- 
General to ask for the assistance of the court. That may be unavoidable where medical 
evidence in regard to the period is called by the respondent; there is nothing to prevent 
a case becoming the battle-ground of experts. But I am dealing with such a case as 
that out of which this appeal arises, in which the substantial issue between the parties 
was whether the husband had at what was considered the relevant times any oppor- 
tunity of intercourse with his wife and no question of an abnormal period of gestation 
had been raised until the trial and then only by the commissioner himself’. 
However, as evidence has been led by both the parties and the Courts below 
have considered it, we do not propose to decide the case on the basis of the 
evidence originally recorded and would content ourselves by simply stating 
our view that the High Court might well have decided the case on that basis 
without remitting the first issne to the trial Court. 

We may now deal with some general aspects of the ease. The petitioner has 
been consistent throughout. He took the position that he was not the father 
of the child born to the respondent in August 1947 as the period of gestation 
between the date of marriage and the date of birth was too short for a mature 
child to be born. This does not mean that his case was as has been considered 
by the Court below that the child born was a fully mature child in the sense 
that it was born after the normal period of gestation of about 280 days. He 


5 [1921] P. 425, 
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could not have stated so positively as that could not be known to him. Even 
the doctors are probably not in a position to state that the child was born after 
a full period of gestation i.e., after 280 days. The petitioner’s case was that 
the child born was not a child whose period of gestation was 171 days from 
the date of conception or who could be said to be a premature child, but was-a 
child born after almost the full period of gestation. He steadily stuck to this 
position. His conduct and the conduct of his relations from the time they 
learnt of the respondent’s giving birth to the child had been consistent with this 
view. The petitioner had no correspondence or connection with, the respondent 
since he was informed of the birth of the child. His parents too did not enter 
into any correspondence with the respondent’s parents. The petitioner’s sister 
Sharda, however, appears to have written just one letter in acknowledgement 
of the respondent’s sister’s letter conveying the news of the birth of the child. 
She has not been examined as a witness. She appears to have written that 
. letter when she was emotionally happy on the receipt of the news and had not 
given any thought to the matter. In 1948, the petitioner instituted a suit for 
the annulment of the marriage in the Court at Baroda and there too pleaded 
what he pleaded in the petition giving rise to this appeal. The respondent, 
however, put up a different case there. Any way, that suit was dismissed on 
the preliminary ground that the petitioner did not have the necessary domicile 
to institute a suit in that Court. 

The respondent, on the other hand, has not been consistent. In her written 
statement filed in the Baroda Court she stated that she had become pregnant as 
a result of the sexual intercourse she had with the petitioner after marriage. 
The same line was not adopted in her written statement in this case, in which 
she admitted that she was pregnant at the time of the marriage, but stated that 
this was due to sexual intercourse with the petitioner prior to her marriage. 
She supported this statement vigorously on oath. Later, after the close of the 
petitioner’s evidence, and practically of her statement in examination-in-chief, 
she wanted to change her case by an amendment of the written statement to 
what had been said in the Baroda Court. This was not allowed by the trial 
Court. The High Court too did not allow this formally, but in effect had that 
point tried by remitting an issue.... 

The main question for determination in this case is whether the child born 
to the respondent on August 27, 1947, could be the child of the petitioner, who, 
on the finding of the Courts below which was accepted by learned counsel for 
the respondent before us, did not cohabit with the respondent earlier than 
March 10, 1947. Counting both the days, i.e., March 10 and August 27, the 
total period between those dates comes to 171 days. The child born to the 
respondent is said to have weighed 4 pounds, the delivery being said to be 
normal. The child survived and is said to be even now alive. It is not dis- 
puted that the usual period of gestation from the date of the first coitus is be- 
tween 265 and 270 days and that delivery is expected in about 280 days from 
the first day of the menstruation period prior to a woman conceiving a child. 
We shall later be examining the point urged before us by learned counsel for 
the respondent, as regards the possibility of a living child being delivered after 
a gestation of this duration,. but it is sufficient at this stage to point out that, 
if the delivery was normal, the child born also was normal and alive, it was 
not suggested that it was possible in the course of nature for such a child being 
born unless the conception took place long before March 10, 1947. 

In this connection, reference may again be made to what was said by Lord 
Simonds in Preston-Jones’ case at p. 402, when considering the question whe- 
ther a normal child born 860 days after the last intercourse of a man and a 
woman was the child of that man or not. He said: 

“It would, I think, appear a fantastic suggestion to any ordinary man or woman 
that a normal child born 360 days after the last intercourse of a man and a woman was 
the child of that man and it is to me repugnant that a court of justice should be so little 
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in accord with the common notions of mankind that it should require evidence to dis- 
place fantastic suggestions.” 

Of similar effect is the observation of Lord Normand at p. 407, it being: 

“I have felt great doubt whether the House ought not to say that, though it is not 
-possible to draw the line at an actual number of days, 360 days is too long a period, unless 
evidence of medical knowledge is adduced by the respondent to show the contrary.” 

Lord Morton of Henryton also said (p. 413): 

“...I£ a husband proves that a child hag been born 360 days after he last had an 
opportunity of intercourse with his wife, and that the birth was a normal one, and if 
no expert evidence is called by either side, I am of opinion that the husband has proved 
his case beyond reasonable doubt.” 

In W. v. W. (No. 4)®© a similar observation was made by Cairns J. in pro- 
ceedings on an application for ordering the wife and child to undergo blood- 
tests in order to furnish evidence that the child was not the petitioner’s. The 
child was born 195 days after the marriage. He said (p. 386): : 

“...The marriage was on Oct. 7, 1961. The child was born on Apr. 19, 1962. It is, 
therefore, obvious that the wife was pregnant at the time of the marriage.” ' 
We have then to see whether the evidence on the record is such which would 
justify the Court’s holding against what it should normally hold on proof of 
the fact that the child was born after 171 days of the first coitus between the 
parties. 

{His Lordship after considering the evidence in the case, proceeded.] 

On the basis of the evidence discussed above and the probabilities of the case, 
we are of opinion that the child born to the respondent on August 27, 1947, 
waS practically a mature child and weighed 4 lbs in weight and that, therefore, 
it could not have been the result of a conception taking place on or after 
March 10, 1947. It follows that it was conceived prior to March 10 and that, 
therefore, the respondent was pregnant at the time of marriage. 

Lastly, we may refer to ss. 112 and 114 of the Evidence Act. Section 114 
provides that the Court may presume the existence of any fact which it thinks 
likely to have happened, regard being had to the common course of natural 
events, human conduct and publie and private business in their relation to 
facts of the particular case. The conclusion we have arrived at about the child 
born to the respondent being not the child of the appellant, fits in with the pre- 
sumption to be drawn in accordance with the provisions of this section. People 
in general consider that the child born, being of a gestation period of 185 days, 
cannot be a fairly mature baby and cannot survive like a normal child. Medical 
opinion, as it exists today and as is disclosed by text books on Obstetrics and 
Gynaecology, however, refer to some rare exceptions of live-births even with a 
gestation period of a few days less than 180 days. But we have not found it 
possible to accept the respondent’s case of the conception having taken place 
from and after March 10, 1947 for several reasons which we have explained in 
details at the relevant place. We should observe that in the case before us the 
earliest date on which conception through the husband could have taken place 
is fixed with certainty, a matter which could not be said of the freak cases re- 
ferred to in medical literature, for in them the earliest date of conception was 
a matter of guess or inference. Besides, we have the feature in the present 
case, of evidence regarding the various phenomena and bodily changes attend- 
ing on pregnancy at different stages of its course, and the combined effect of 
these does preclude any argument of a conception on or after March 10, 1947. 
Lastly, we have definite evidence, oral and documentary, of the condition of 
the child at birth which is wholly inconsistent with a gestation of less than six 
months’ duration, assuming that a live. birth and the child healthy enough to 
survive is possible with such short duration of pregnancy. In passing, we 
might add that we consider it probable that it was because the physical eon- 
dition of the child at birth approximated to a normal mature child, that the 
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respondent originally put forward a case of pre-marital intercourse with the 
husband—a, story she could not sustain and which she ultimately abandoned. 

Section 112 of the Evidence Act provides that the fact that any person was 
born during the continuance of a valid marriage between his mother and any 
man. shall be conclusive proof that he is the legitimate son of that man, unless 
it can be shown that the parties to the marriage had no access to each other at 
any time when he could have been begotten. The question of the legitimacy 
of the child born to the respondent does not directly arise in this case, though 
the conclusion we have reached is certain to affect the legitimacy of the res- 
pondent’s daughter. However, the fact that she was born during the con- 
tinnance of the valid marriage between the parties cannot be taken to be conclu- 
sive proof of her being a legitimate daughter of the appellant, as the various 
circumstances dealt with by us above, establish that she must have been be- 
gotten sometime earlier than March 10, 1947, and as it has been found by the 
Courts below, and the finding has not been questioned here before us, that the 
appellant had no access to the respondent at the relevant time. 

It has been found by the Courts below that the petitioner had no sexual 
intercourse with the respondent prior to marriage on March 10. This find- 
ing has not been challenged before us and appears to us to be well-founded. 
The only conclusion is that the respondent was pregnant at the time of marriage 
by someone other than the petitioner. 

The next question to determine is whether the petitioner had marital inter- 
course with the respondent after he had discovered that she was pregnant at 
the time of marriage by someone other than himself. The trial Court found 
that the petitioner did not have such intercourse after he had discovered about 
the respondent being pregnant at the time of marriage. Patel J. did not agree 
with that finding. Gokhale J. considered the view of the trial Court to be correct. 

The petitioner states that he discovered the respondent being pregnant at 
the time of marriage by another person when he learnt of her delivering the 
child on August 27, 1947, and when he felt that that could not be his child. He 
has further stated that since his return from abroad he had no intercourse with 
her and that is not disputed. The respondent admits it. There is no evidence 
to the contrary either. 

The last marital intercourse the petitioner had with his wife was at Bombay, 
before he left for abroad. That was between April 23 and 27. The question 
then is whether he could have known during those days about the respondent’s 
being pregnant at the time of marriage. The respondent does not state that 
at that time she had such ostensible symptoms which could have led the peti- 
tioner to discover that she had been pregnant at the time of marriage. The opi- 
nion of the experts on this point is not very decisive... 

We consider these statements to be of no help in coming to a finding on the 
point whether the petitioner could discover on April 26 that his wife was not 
only pregnant but was pregnant from some day much earlier than the tenth 
day of March 1947 when they were married. Neither of the two doctors was 
questioned as to whether the petitioner could have known that his wife’s preg- 
nancy was of more than 14 month’s duration, and, unless the petitioner knew 
that, he could not be said to have discovered on April 26 that the respondent 
had been pregnant by someone else at the time of marriage, irrespective of the 
fact whether the coitus that night took place in darkness or in light... 

We may also say that the mere fact that the petitioner alleges that the res- 
pondent gave birth to the child after a full period of gestation, does not actually 
mean that the child was born after such a period. The petitioner could not 
have known when the child was conceived. By that statement he simply ex- 
presses his view, based on the fact that a fairly mature child was born on 
August 27, 1947, though the marriage had taken place on March 10. _ 

The fact that the child born to the respondent was a mature baby does not 
mean that it was conceived on November 20, 1946. We have already indicated 
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that the weight of the child and the surrounding circumstances could only in- 
dicate that the child was born after almost the usual period of gestation, though 
it could not be said that it must have been conceived 280 days earlier. 

We, therefore, hold that the petitioner did not have marital intercourse with 
the respondent after he had discovered that she had been pregnant by some- 
one else at the time of marriage. 

We have already said that there is no collusion between the parties. The peti- 
tioner filed the petition within time. There is no legal ground which would 
justify refusing the petitioner a decree for declaring the marriage between the 
parties to be null and void. 

We, therefore, allow the appeal, set aside the decree of the Court below and 
annul the marriage between the parties by a decree of nullity. We direct the 
parties to bear their own costs throughout. 


MUDHOLKAR J. I regret my inability to agree with the judgment proposed 
by my brother, Raghubar Dayal J. 

[His Lordship after stating the facts, proceeded.] 

Before us, the first point urged by Mr. S. T. Desai appearing for the appel- 
lant is that the High Court was in error in ordering the recording of fresh 
evidence. It is indeed surprising that the High Court which has correctly 
stated the legal position obtaining in divorce petitions, should have, upon its 
considered view that the evidence already adduced by the appellant was not 
sufficient to justify a passing of a decree for annulment of marriage, sent 
down, despite the opposition of Mr. Amin on behalf of the appellant, two issues 
for,recording fresh findings by the City Civil Court after permitting the parties 
to adduce additional evidence. It may be mentioned that the High Court 
thought that it was doing so to afford to the respondent, whose whole life was 
at stake as observed by Patel J., an opportunity to defend her honour and 
chastity. This question, however, did not really arise, if, in fact, the High 
Court felt that the appellant had not discharged the burden which the law had 
placed upon him to satisfy the Court beyond doubt that the respondent was 
pregnant by a person other than himself before the marriage, and that he was 
not aware of it. The two issues sent down for retrial by the High Court would 
seem to suggest that these essential points had been missed by the trial Court. 
I have quoted in extenso the issues framed by the trial Court, and issues (1), 
(2) and (5) seem to cover both the additional issnes settled by the High Court. 
No doubt, the first issue reads thus: 

“Whether the respondent at the time of the marriage was pregnant by some one 

other than the petitioner as alleged in para. 9 of the petition?” 
This itself consists of two parts, the first being whether the respondent was 
pregnant at the time of the marriage, and the second being whether she was 
pregnant through a person other than the appellant. The fifth issue is un- 
doubtedly couched in general terms, but it certainly includes the content of 
the second additional issue. The High Court was itself cognisant of this, be- 
cause, after reproducing (see judgment of Patel, J.) the terms of s. 23(/) it 
has set out what, according to it, would be the issues which would arise. 
Section 23(/) so far as relevant reads as follows: 

“In any proceeding under this Act, whether defended or not, if the Court is satisfied 
that— 

(a) any of the grounds for granting relief exists and the petitioner is not in any 
way ‘taking advantage of his or her own wrong or disability for the purpose of such 
relief,.... 

(c) the petition is not presented or prosecuted in collusion with the respondent, and 

(d) there has not been an unnecessary or improper delay in instituting the proceed- 
ings, and 

(e) there is not other legal ground why relief should not be granted, then and in 
such a case, but not otherwise, the Court shall decree such relief accordingly.” 
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The issues which would arise, therefore, would be, as pointed out by Patel J., 
the following: 

“(1) Whether the respondent was pregnant at the date of marriage. 

(2) If she was, whether she was pregnant by someone other than the petitioner. 

(3) Whether the petitioner was at the time of marriage ignorant of the facts alleged. 

(4) Whether marital intercourse with the consent of the petitioner has not taken 
place since the discovery by the petitioner of the existence of the grounds for a decree.” 
That the trial Court was itself aware of this, would be clear from para. 43 
of its judgment. It has dealt with the argument of Mr. Shah on behalf of the 
respondent that the condition precedent laid down in s. 12(2) (b)(ii) was not 
complied with by the appellant. I, therefore, agree with Mr. Desai that the 
remission of the issues was wholly unjustified and should not have been allow- 
ed. The effect of this, however, would be that the entire evidence adduced 
thereafter including the evidence upon which Mr. Desai has placed such strong 
reliance before us will have to be completely left out of consideration. 

No doubt, an appellate Court has the power under s. 107 of the Civil Pro- 
cedure Code to remand a case or to frame issues and refer them for trial, or 
to take additional evidence or require such evidence to be taken. But the exer- 
cise of these powers is regulated by the provisions of 0.XLI, rr. 23 to 25 and 
27. Under r. 23, an appellate Court has the power to remand a case where 
the suit has been disposed of by the trial Court upon a preliminary point and 
its decision is reversed by the appellate Court. Rule 24 provides that where 
the evidence upon the record is sufficient to enable the appellate Court to pro- 
nounce judgment, it may do so and may proceed wholly upon the ground other 
than that on which the appellate Court proceeds. For this purpose itecan 
also re-settle the issues if it finds it necessary so to do. A power to frame 
additional issues is conferred by r. 25, which reads as follows:- 

“Where the Court from whose decree the appeal is preferred has omitted to frame 
or try any issue, or to determine any question of fact, which appears to the Appellate 
Court essential to the right decision of the suit upon the merits, the Appellate Court 
may, if necessary, frame issues, and refer the same for trial to the Court from whose 
decree the appeal is preferred, and in such case shall direct such Courts to take the 
additional evidence required; 

and such Court shall proceed to try such issues, and shall return the evidence to the 
Appellate Court together with its findings thereon and the reasons therefor.” 

Rule 27 deals with production of additional evidence in the appellate Court 
and prescribes the conditions upon which additional evidence can be allowed 
to be adduced in the appellate Court. 

Rule 25 cireumscribes the powers of the appellate Court to frame an issue 
and refer the same for trial to the Court below, if need be by taking additional 
evidence, aud permits it to adopt this course only if (a) the trial Court had 
omitted to frame an issue, (b) try an issue or (c) to determine any question 
of fact which appears to the appellate Court essential to the right decision of 
the suit upon the merits. In this case, the High Court has purported to exer- 
cise its powers upon the ground that proper issues were not framed by the 
trial Court. I have already indicated above that the content of the two addi- 
tional issues framed by the High Court is to be found in three of the issues 
raised by the City Civil Court. Therefore, there was no scope for the exercise 
by the High Court of its power under r. 25. No doubt, the High Court has 
made no reference to r. 25 when it framed the additional issues and sent them 
down for a finding; but its action must be referable to r. 25, because that is 
the provision of law which deals with the question of remitting issues for trial 
to the trial Court. I may add that in view of the express provisions of this 
rule the Tigh Court could not have had recourse to inherent powers, because 
it is well settled that inherent powers can be availed of ex debito justitiae only 
in the absence of express provisions in the Code. 

Upon this view it would, therefore, follow that this appeal must be decided 
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only on the basis of the evidence which was before the City Civil Court prior to 
the interlocutory judgment of the High Court remitting to it two issues for 
findings, leaving altogether out of consideration the evidence subsequently 
brought on record by the parties. 

Before I deal with that evidence, it would be desirable to set out in brief 
the requirements of the law in a petition of this kind.. The appellant had 
sought annulment of his marriage with the respondent upon the ground that 
she was pregnant by a person other than himself before the marriage, and that 
he was not aware of this fact. The law of divorce in India is, broadly speak- 
ing, modelled on the law of England. It will, therefore, be useful to refer to 
the decisions of the Courts in England. In Ginesi v. Gnesi, | it was said that 
in matrimonial cases the same strict proof of adultery is required as in crimi- 
nal cases, and that the matrimonial offence must be proved beyond all reason- 
able doubt to the satisfaction of the tribunal of fact. This decision was eritised 
in Gower v, Gower.2 Ginesi v. Ginesi was actually followed in Fairman v. 
Fairman,® where it was observed that when a witness gives evidence in matri- 
monial proceedings that he or she has committed adultery with a party to those 
proceedings, that evidence must be treated with the same circumspection as the 
evidence of an accomplice in a criminal case. , 

The view taken in Ginesi’s case has also been accepted in PrestonJones v. 
Preston-Jones* and Galler v. Galler.© In the first of these two cases, which is 
a decision of the House of Lords, it was established by evidence that during 
the period between 186 and 360 days before the birth of the child to the wife 
thee husband had been continuously absent abroad and that there had been no 
opportunity for intercourse between them. The child was normally delivered, 
and appeared a normal, healthy and full-time child. It was contended on be- 
half of the husband that in these circumstances the child must be deemed to 
have been born of adulterous intercourse by the wife with some one else. With 
the exception of Lord Oaksey, the view of the House of Lords was that the 
onus of proof on the husband in a case of this kind did not extend to establish- 
ing the scientific impossibility of his being the father of the child. Lord 
Simonds, Lord Oaksey and Lord MacDermott were of the view that in the 
case of an interval of 360 days between intercourse with her husband and the 
birth of a child the Court cannot, in the absence of further evidence, regard 
adultery by the wife as established. Lord Normand was dubitante, and Lord 
Morton of Henryton dissented from this view. In the course of his speech, 
Lord Simonds observed (p. 400): 

“...The result of a finding of adultery in such a case as this is in effect to bastardize 
the-child. That is a matter in which from time out of mind strict proof has been re- 
quired. But that does not mean that a degree of proof is demanded such as in a scientific 
inquiry would justify the conclusion that such and such an event is impossible. In this 
context at least no higher proof of a fact is demanded than that it is established beyond 
all reasonable doubt: see Head v. Head’...The utmost that a court of law can demand 
is that it should be established beyond all reasonable doubt that a child conceived so 
many days after a particular coitus cannot be the result of that coitus.” 

He then added that since writing his opinion he had had the advantage of 
reading that of Lord MacDermott and he concurred in what Lord MacDermott 
had to say. 

It would be convenient now to refer to the observations of Lord MacDermott. 
At page 417 of the Report are his relevant observations: 

“The evidence must, no doubt, be clear and satisfactory, beyond a mere balance of 
probabilities, and conclusive in the sense that it will satisfy what Lord Stowell, when 
Sir William Scott, described in Loveden v. Loveden’ as ‘the guarded discretion of a 


1 [1948] I All E.R.873. 5 [1954] 1 AN E.R. 586. 
2 [1950] I AN E. R. 804. 6 (1823) 1 Sim and 8.160. 
3 [1949] P. 341. 7 (1810) 2 Hag. Con. 1, 3. 


4 [1951] A.O. 391. 
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reasonable and just man’; but these desiderata appear to me entirely consistent with 
the acceptance of proof beyond reasonable doubt as the standard required...I am unable 
to subscribe to the view which, though not propounded here, has had its adherents, 
namely, that on its true construction the word ‘satisfied’ is capable of connoting something 
less than proof beyond reasonable doubt. The jurisdiction in divorce involves the status 
of the parties and the public interest requires that the marriage bond shall not be set 
aside lightly or without strict inquiry. The terms of the statute recognized this plainly, 
and I think it would be quite out of keeping with the anxious nature of its provisions to 
hold that the court might be ‘satisfied’, in respect of a ground for dissolution, with 
something less than proof beyond reasonable doubt.” 

After saying that he did not base his conclusion as to the appropriate standard 
of proof on any analogy drawn from criminal law since the two jurisdictions 
are distinct, he observed: 


“.,.The true reason, as it seems to me, why both accept the same general standard— 
proof beyond reasonable doubt—lies not in any analogy, but in the gravity and public 
importance of the issues with which each is concerned.” 

Lord Oaksey, after pointing out that the only thing suggested against the wife 
‘was that her child was born 360 days after her husband had access to her, 
observed (p. 409): 

“...In such circumstances the law, as I understand it, has always been that the 
onus upon the husband in a divorce petition for adultery is as heavy as the onus which 
rests upon the prosecution in criminal cases. That onus is generally described as being 
a duty to prove guilt beyond reasonable doubt but what is reasonable doubt is always 
difficult to decide and varies in practice according to the nature of the case and *the 
punishment which may be awarded. The principle upon which this rule of proof depends 
ig that it is better that many criminals should be acquitted than that one innocent person 
should be convicted. But the onus in such a case as the present is not founded solely 
upon such considerations but upon the interest of the child and the interest of the State 
in matters of legitimacy, since the decision involves not only the wife’s chastity and 
status but in effect the legitimacy of her child.” 

One of the decisions relied upon before the House of Lords was Gaskill v. 
Gasktll,8 in which the birth of the child had taken place after an interval of 
331 days between it and the coitus with the husband. Lord Birkenhead, L.C., 
who tried the case sitting as a Judge of first instance, said, in regard to the 
wife (p. 434): 

“...I can only find her guilty if I come to the conclusion that it is impossible, having 
regard to the present state of medical knowledge and belief, that the petitioner can be 
the father of the child. The expert evidence renders it manifest that there is no such 
impossibility. In these circumstances I accept the evidence of the respondent, and find 
that she has not committed adultery, and accordingly I dismiss the petition”. 
Referring to this decision Lord Morton of Henryton observed in Preston-Jones 
v. Preston-Jones (p. 415): 

“My Lords in the case of Guskill v. Gaskill the birth was far from being a normal 
one, but I think that Lord Birkenhead placed too heavy a burden of proof upon the 
husband. It is not the law to-day, in my view, and with all respect to Lord Birkenhead 
I do not think it was the law in 1921, that a husband is bound to prove that he cannot 
possibly be the father of the child; and I do not think that the case of Morris v. Davies,’ 
cited by Lord Birkenhead, established the strict rule which he laid down.” 

He then referred to Wood v. Wood,'° in which the interval was 346 days and 
Hadlum v. Hadlum,'1 where the interval was 349 days, and observed: 

“But I think that the case of Gaskill, Wood and Hadlum put an unwarranted and 
increasing burden upon a husband who seeks to prove his wife’s adultery.” 

On the other hand, he expressed his agreement with the view of Ormerod, J., in 
M-T. v. M-T. and the Official Solicitor,’® where the interval was 340 days, and 
8 pon P. 425. 11 [1949] P. 197. 


9 (1887) 5 Cl. & F. 163. 12 [1949] P. 331. 
10 [1947] P. 103. 
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acting upon the medical evidence to the effect that the husband could not have 
been the father of the child, the learned. Judge without saying anything about 
the burden of proof granted a decree to the husband. 

In Galler v. Galler, Hodson L.J. has observed (p. 540): 

“I have used the language which I have, because, since Fairman v. Fairman was 
decided, the much debated question whether the standard of proof in a divorce suit, 
which is a kind of civil action, is the same as that in a criminal case, and whether the 
case rules apply, has been considered by the House of Lords in Preston-Jones v. Preston- 
Jones”, 
and has quoted with approval the opinions expressed by Lord Simonds and 
Lord MacDermott. He then observed: 


“It might appear from the passages which I have read from the judgment in Fairman 
v. Fairman that the analogy of criminal law was the ratio of that decision, but I think the 
result is the same by whichever road one travels. In divorce, as in crime, the court 
bas to be satisfied beyond reasonable doubt.” 

A similar view has been expressed by Sir Lallubhai Shah, Ag. C.J. in Over 
v. Over.'3 The learned Judge has said (p. 256): 

“...I desire to make it clear that in divorce cases great care and caution are neces- 
sary in dealing with the admissions of parties and it is only the exceptional circumstances 
of a given case that could justify the Court in acting upon the admissions of a party as 
to adultery without any corroboration. Generally speaking as a matter of prudence it 
is desirable to insist upon evidence corroborative of the admissions.” 

Maytin J. has observed in the same case (p. 259): 


“...No doubt section 45 provides that ‘Subject to the provision herein contained, all 
proceedings under this Act between party and party shall be regulated by the Code of 
Civil Procedure.’ But that provision, in my opinion, does not override the express direc. 
tions in ss. 7, 12, 13 and 14 to which I have already alluded.” (The provisions referred 
to are those of the Indian Divorce Act, 1869). 

Indeed, in White v. White,’4 which was a case under the Indian Divorce 
Act, 1869, this Court has held that the words ‘‘satisfied on the evidence’’ in 
- s. 14 of the Act implied that it is the duty of the Court to pronounce a decree 
only when it is satisfied that the case has been proved beyond reasonable doubt 
as to the commission of a matrimonial offence. After pointing out that the 
evidence must be clear and satisfactory beyond the mere balance of probabi- 
lities, this Court has said that the rule laid down in Preston-Jones v. Preston- 
Jones should be followed by the Courts while dealing in the cases under s. 7 
of the Indian Divorce Act, 1869. Section 23(1) of the Hindu Marriage Act, 
1955, which deals with the powers of the Court in a proceeding under the Act 
also provides that the Court shall decree the relief claimed by the petitioner, 
whether the petition is defended or not, if the Court is satisfied that any of 
the grounds for granting relief exists and certain other conditions are satisfied. 
Thus, under the Indian Divorce Act, 1869, as well as under the Hindu Marriage 
Act, the condition for the grant of a relief is the satisfaction of the Court as 
to the existence of the grounds for granting the particular relief. The satis. 
faction must necessarily be founded upon material which is relevant for the 
consideration of the Court, and this would include the evidence adduced im 
the case. Therefore, though in the former Act the words used are ‘‘satisfied 
on the evidence’’ and the Legislature has said in the latter Act ‘‘if the court is 
satisfied’’, the meaning is the same. In my judgment, what the Court has said 
in White’s case about the applicability of the rule in Preston-Jones v. Preston- 
Jones must also apply to a ease under the Hindu Marriage Act. 

[His Lordship then considered the evidence which was originally tendered at 
the trial of the proceedings before the City Civil Court.] 

Such was the material before the City Civil Court at the conclusion of the 
trial and before the High Court when it first heard the appeal. This material 

18 (1924) 27 Bom. L. R. 251. 14 [1959] S. ©. R. 1410. 
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is insufficient for discharging the burden placed on the petitioner by s. 23 of 
the Act. On the basis of this material, no Court could reasonably come to a 
finding that the respondent was pregnant at the time of her marriage and that, 
therefore, the appellant was entitled to the annulment of the marriage. As 
already pointed out by me, this is what the High Court itself felt, and having 
formed this view, it is a mattar of surprise to me that the High Court should 
have proceeded to frame additional issues and send them down for findings to 
the City Civil Court. The only thing the High Court could, properly do was 
to allow the appeal and dismiss the appellant’s petition for annulment of the 
marriage. Now, the High Court has, after receipt of the additional evidence 
and the fresh findings of the City Civil Court accepted one of those findings 
and dismissed the appellant’s petition. If, therefore, I am right in my view 
that the letting in of the additional evidence for which the appellant had not 
even asked, was not permissible by law, then upon my view that the evidence 
originally adduced in the proceedings is inadequate for the purpose of granting 
the relief under s. 23 of the Act, the appeal must be dismissed. I would 
accordingly dismiss it with costs in this Court, and direct that the appellant 
shall pay the respondent’s costs in the High Court as well as in the City 
Civil Court. 

This really ends the matter, but as my learned brother Raghubar Dayal J., 
has considered the medical and other evidence in great detail, I should at least 
make a brief reference to it, even though, in my view, it has been illegally 
admitted. 

[His Lordship after considering this evidence, proceeded.] 5 

All that I would say is that the medical evidence adduced in this case for 
establishing that the respondent had conceived before the marriage can in no 
sense be regarded as of a definite or conclusive nature. Indeed, in the case of 
Clark v. Clark,'® if the husband was assumed to be the father, the pregnancy 
could not have exceeded 174 days, and the child which was born, was alive at 
the hearing and was three years old. The medical evidence was to the effect 
that a child of so short a period of foetal life would not survive for more than 
a day or two. At the same time, the medical witnesses agreed that only rarely 
could the date of conception be fixed, and that the periods of gestation gene- 
rally spoken of were notional periods. There was no evidence of misconduct 
on the part of the wife, and the only evidence of adultery was the fact of the 
birth of a child, the period of gestation of which could not have exceeded 174 
days. The Court held that the husband had not discharged the burden of 
proof in respect of the adultery and that it was sufficiently proved that the 
child was conceived in wedlock. It was further held that ‘‘where the date of 
conception can be fixed, and the actual period of gestation is ascertained, this 
ascertained period is comparable to the longer notional period, and for this 
reason what is in fact a six month child may be comparable to what is called 
a seven months child.”’ 

To sum up, the substance of the medical evidence led on behalf of the appel- 
lant is that the normal period of gestation of a child is 280 days, that a child 
born 180 days after the last menstruation is not likely to be born alive or if 
born alive it will survive only if special care is taken, that such a case would 
not be that of normal delivery and its weight would be 14 to 2 Ibs. With the 
aid of the evidence of Madhuben the appellant has sought to establish that the 
delivery was a normal one, that the respondent appeared to have delivered at 
full term and the child born was a normal one. He has further sought to 
prove with the aid of the hospital papers that the child weighed four lbs. or 
so and was found to be a normal one. Madhuben’s evidence has been rejected 
by both Courts of fact and for very good reasons. The hospital papers can- 
not be relied upon in the absence of the white paper. Besides, a look at the 
hospital records would suggest that entries therein were made in a casual 
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manner regardless of actualities. Thus all that we are left with is the evidence 
of the experts and the case records in text books. There is no unanimity 
amongst the three experts and even the text books refer to abnormal cases. 
Bearing in mind that the normal period of gestation evolved by the obstetri- 
cians is a generalisation deduced from particulars it cannot be regarded as an 
inflexible law of nature from which there can be no deviation. Indeed, re- 
puted obstetricians have recorded cases where the period of gestation was found 
to be shorter in cases of mothers whose menstrual cycles were of three weeks. 
Again where toxaemia of pregnancy if found to be considerable the develop- 
ment of a child in the womb has been found to take place more rapidly than 
in normal pregnancies. There may be conceivably other factors contributing 
to the shortening of the period of gestation and a more rapid development of 
a child in the womb than that which medical science has so far been able to 
notice. In these circumstances it would not be reasonably safe to base a con- 
clusion as to the illegitimacy of a child and unchastity of its mother solely on 
the assumption that because its birth and condition at birth appeared to be 
normal its period of gestation must have been normal, thus placing its date 
of eonception at a point of time prior to the marriage of its parents. 

Thus, even if the additional evidence is taken into consideration, the appel- 
lant stands on no stronger grounds. 

It has also to be remembered that on the question as to whether the respon- 
dent was pregnant before her marriage not only the High Court but also the 
City Civil Court has come to the conclusion that she was not. We have thus 
concurrent findings of fact on this crucial question. It is settled law that this 
Court does not interfere with such a finding merely on the ground that another 
view of the evidence adduced in the case commends itself to this Court. The 
appeal has come before us by a certificate granted by the High Court under 
art. 133(/)(6) of the Constitution. One of the requirements of cl. (Z) of 
art. 133 is that in a case other than the one referred to in sub-cl. (c) the appeal 
must involve a substantial question of law where the judgment appealed from 
affirms the decision of the Court immediately below. No doubt, strictly speak- 
ing, the judgment of the High Court cannot be regarded as judgment of affirm- 
ance of the City Civil Court because initially the City Civil Court had granted 
a decree for annulment of marriage to the appellant. Substantially, however, 
the decree of the High Court must be regarded as one of affirmance if we take 
into consideration the fact the High Court had affirmed the finding rendered 
by the City Civil Court on the additional issue framed by the High Court in 
regard to the question whether the respondent was pregnant at the time of the 
marriage. No doubt, technically, the High Court’s decision is not one of affirm- 
ance because it has reversed the decree of the City Civil Court. But we must 
have regard to the substance of the matter. It is true that the City Civil Court 
has originally granted decree but the basis of that decree disappeared after it 
gave a contrary finding to the one rendered by it earlier on the crucial fact 
concerning the respondent’s pregnancy before her marriage. The High Court 
having accepted that finding there can be no escape from the position that we 
have here a case where upon the crucial question of fact, there are concurrent 
findings. Unless it is shown that a concurrent finding is vitiated by an error 
of law or procedure or unless it is shown that important or relevant evidence 
has been overlooked or misconstrued it would not be in consonance with the 
practice of this Court to re-examine that finding, particularly when, as here, 
the findings are based upon an appreciation of evidence. The Privy Council 
firmly adhered to this rule and this Court has accepted the Privy Council’s 
practice in this regard. There are numerous decisions on the point but I may 
refer only to the following as instances of cases in which this Court has refused 
to disturb concurrent findings of fact: Narayan Bhagwantrao Gosavi Balaji- 
wale v. Gopal Vinayak Gosavi;'1® Gherulal Parakh v. Mahadeodas;1? Bhinka 
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v. Charan Singh'® and Shamrao v. Dominion of India.19 No case has been 
brought to our notice in which this Court or the Privy Council has re-appre- 
ciated evidence in an appeal by special leave or disturbed a pure finding of 
fact concurrently made by the Courts below. To do so now would be to ignore 
all precedents. 

As already held by me the appeal must be dismissed with costs. 


ORDER : 

In accordance with the opinion of the majority, the appeal is allowed. The 
parties will bear their own costs throughout. 

Appeal allowed. 


Present. The Howble Mr. P. B. Gajendragadkar, Chief Justice, Mr, Justice K. N. Wanchoo 
and Mr. Justice K. C. Das Gupta. 


THE MOTOR TRANSPORT CONTROLLER, MAHARASHTRA STATE 


v. A 
PROVINCIAL RASHTRIYA MOTOR KAMGAR UNION, NAGPUR.* 

C. P. and Berar Industrial Disputes Settlement Act (XXIII of 1947), Schedule II, item I 
—Abolition of all posts of establishment whether amounts to reduction of posts within 
item I Sch. II. l 

Abolition of all posts of an establishment does not amount to “reduction in the 
number of persons employed or to be employed” as mentioned in item I of Schedule 
II to the C. P. and Berar Industrial Disputes Settlement Act, 1947. E 

Quære: Whether the proviso to sub-cl. 3 of cl. 9 of the order made by the Central 
Government on May 27, 1961, under s. 47-A of the Road Transport Corporation Act, 
1950, contravenes the provisions of s. 77 of the Bombay Reorganisation Act, 1960. 


Tue facts appear in the judgment. 


8. V. Gupte, Additional-Solicitor General of India, with G. B. Pai and R. H. 
Dhebar, for the appellants. 


Das Gupta J. A short point arises for consideration in this appeal. But 
to understand how the point arises it is necessary to embark on a somewhat 
lengthy statement of facts. 

Three Road Transport Corporations established under the Road Transport 
Corporation Act, 1950, were operating in the States of Bombay, Madhya Pra- 
desh and Hyderabad in 1956 when the States Reorganisation Act, 1956, was 
enacted. These three corporations were known as the Bombay State Road 
Transport Corporation, the Provincial Transport Service and the State Trans- 
port, Marathewada respectively. As a result of the reorganisation of the States 
under the States Reorganisation Act, 1956, the former State of Bombay lost 
certain of its territories to the newly formed State of Mysore and some areas 
to the State of Rajasthan. On the other hand, the State of Bombay gained 
the Marathewada from the State of Hyderabad and the Vidharbha area from 
the State of Madhya Pradesh and certain other areas from the then existing 
State of Saurashtra and the State of Kutch. To meet the situation arising 
from these territorial changes, Parliament passed the Road Transport Corpora- 
tion Amendment Act, 1956, thus amending the Road Transport Corporation 
Act, 1950. Section 47-A which was introduced by the amending Act provides 
for the reconstitution, reorganisation and dissolution of the Corporation esta- 
blished under s. 3 of the Act. On December 21, 1956, an order was made by 
the Central Government under the provisions of this section approving of a 
scheme for reorganisation submitted by the Government of Bombay. By this 
scheme those areas in which the Bombay State Road Transport Corporation had 


18 [1959] A. I. R. 8.C. 960. "Decided, April 3, 1964. Civil Appeal 
19 [1955] A. I. R. S.C. 249, No. 742 of 1963. 
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been operating but were transferred under the States Reorganisation Act to 
the States of Mysore and Rajasthan were excluded from the areas of the ope- 
ration of the Bombay State Road Transport Corporation. This came into force 
from January 1, 1957. Another consequence of the States Reorganisation Act 
was that the two commercial undertakings which were known as the Provincial 
Transport Services, and the State Transport, Marathewada, became the com- 
mercial undertakings of the State of Bombay. Further territorial changes 
occurred in the State of Bombay in the year 1960. By the Bombay Reorganisa- 
tion Act, No. XI of 1960, the State of Bombay was again divided; part of what 
was in the former State, was formed into a new State by the name of the State 
of Gujarat, while the remaining area was named, the State of Maharashtra. In 
consequence of this some other areas were excluded by an order under s. 47-A 
of the Act from the area of operation’ of the Bombay State Road Transport 
Corporation. The situation then was that the State Transport, Marathewada, 
was operating in the Marathewada area, the Provincial Transport Services was 
operating in the Vidharbha areas while in the rest of the Maharashtra State 
the Bombay State Transport Corporation was operating. It was when things 
stood like this that the Central Government made an order on May 27, 1961, 
under s. 47-A of the Amending Act. By this order it approved of a scheme 
for the reorganisation of the Bombay State Road Transport Corporation and 
amalgamation with it of the two other transport undertakings of the State 
Government, viz., the Provincial Transport Services, and the State Transport, 
Marathewada. After the reorganisation the Corporation was to be known as 
the Maharashtra State Road Transport Corporation. Clause 9(J) of this 
Order provided for the abolition of all the posts in the two undertakings, the 
Provincial Transport Services, and the State Transport, Marathewada, and for 
discharge of all persons holding such posts from service. There was a provi- 
sion, however, giving such people option either of taking terminal benefits such 
as compensation, pension, or gratuity to which they may be entitled under the 
rules applicable to them or of continuing as from July 1, 1961, in the service of 
the Maharashtra State Road Transport Corporation. Sub-clause 2 of el. 9 
provided that every person who as a result of the exercise of such option is 
continued in the service of the Maharashtra State Transport Corporation shall 
be entitled to be employed by that Corporation on the same terms and condi- 
tions, including pay as were applicable to him immediately before the appointed 
day and to count his service under the previous corporations for all purposes. 
Sub-clause 3 of cl. 9 was in these words: 


“Nothing in sub-paragraph (2) shall be deemed to affect the right of the Maharashtra 
State Road Transport Corporation, subject to the provisions of s. 77 of the Bombay Re- 
organisation Act 1960 (11 of 1960) to determine or vary after the appointed day, the 
conditions of service of any person who is continued in the service of the Corporation.” 

“Provided that the conditions of service applicable immediately before the appointed 
day to any such person shall not be varied to his disadvantage, except with the previous 
approval of the Central Government.” 


Notices terminating the services of the employees employed by the Provincial 
Transport Services (operating in Vidharbha) were issued. On June 12, 1961, 
an application was made under art. 226 and art. 227 of the Constitution by 
two former employees of the Provincial Transport Services and the Union of 
the workmen of that concern challenging the validity of the order of reorgani- 
sation made on May 27, 1961, and the notices of termination of service served 
on the employees. The following reliefs were prayed for: (a) that the notices 
of termination be quashed; (b) that the amalgamation of the Provincial Trans- 
port Services with the Bombay State Road Transport Corporation as directed 
under s. 47-A be not carried out, and (c) that ‘‘a writ of mandamus be also 
issued to respondents 1 to 3 directing them to carry out the obligations under 
s. 25-F and other provisions of retrenchment of the Industrial Disputes Act, 
1957, and other provisions of law before taking any action as required by law 
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and also by paragraph 9 of the order even assuming that the amalgamation 
order is legal and proper.” 

Three contentions were raised in support of these prayers. It was first urged 
that the order made on May 27, violated the provisions of s. 47-A of the Act 
and was, therefore, bad in Jaw. The second contention was that the proviso 
to sub-cl. 3 of cl. 9 of the Order contravenes the provisions of s. 77 of the 
Bombay Reorganisation Act. Lastly, it was contended that the action taken 
by the Government in abolishing the posts and issuing notices of termination 
of services of the employees was bad—firstly because it contravened s. 25F (b) 
and (c) of the Industrial Disputes Act and, secondly, because it contravened 
het mre utone of s. 31 of the ('.P. and Berar Industrial Disputes Settlement 
Act, 1947. 


The High Court rejected the first contention that the Government Order 
violated s. 47-A of the Act. It also rejected the petitioner's contention that 
the action taken by the Government was bad because of contravention of 
s. 25F (b) and (c) of the Industrial Disputes Act. The High Court was, how- 
ever, of opinion that the proviso to sub-cl. 3 of cl. 9 of the Order was bad in 
law, being in conflict with s. 77 of the Bombay Reorganisation Act; but it held 
that the proviso was severable and its illegality did not affect the working of 
the scheme. The High Court also accepted petitioner’s contention that the 
action taken by the Government in issuing notices of termination of services on 
abolition of posts did not comply with the provisions of s. 31 of the C.P. and 
Berar Industrial Disputes Settlement Act and was accordingly invalid. In the 
result, the High Court quashed the Government resolution for abolition of pdsts 
and the notices of termination that were issued in consequence thereof. It also 
ordered the issue of a direction, directing the Maharashtra State Road Trans- 
port Corporation 

“not to take any action under the proviso to sub-paragraph (3) of paragraph 9 of 
the order relating to varying the conditions of services to the disadvantage of any of the 
employees who were employees of the first respondent immediately before the appointed 
day i.e., Ist July 1961.” 

Against these orders of the High Court, the State of Maharashtra, the Maha- 
rashtra State Road Transport Corporation and the Motor Transport Controller, 
Maharashtra, have appealed. At hearing of the appeal nobody appeared be- 
fore us on behalf of the petitioners in the High Court. The correctness of 
the Iligh Court’s decision that the Order of May 27, 1961, did not violate s. 47-A 
of the Act was not challenged before us. Nor was the High Court’s decision 
that the Government’s action in abolishing posts and terminating services of 
employees was not bad because of contravention of s. 25F (b) and (c) of the 
Industrial Disputes Act, questioned before us. We have, therefore, not exa- 
mined the correctness or otherwise of these conclusions and shall dispose of the 
appeal on the basis that the decision on these points is correct. 

The first contention urged in support of the appeal is that the High Court 
was wrong in thinking that in ordering the abolition of posts and terminating 
the services of employees in those posts the Government had contravened the 
provisions of s. 3] of the C.P. and Berar Industrial Disputes Settlement Act. 
That section is in these words :—- 

“31. (1) If an employer intends to effect a change in any standing orders settled 
under section 30 or in respect of any industrial matter mentioned in Schedule I, he 
shall give fourteen days’ notice of such intention in the prescribed form to the represen- 
tative of employees. 

(2) The employer shall send a copy of the notice to the Labour Commissioner, Labour 
Officer and to such other person as may be prescribed and shall also affix a copy of the 
notice at a conspicuous place on the premises where the employees affected by the 
proposed change are employed and at such other places as may be specifically directed 
by the Labour Commissioner in any case. 
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(3) On receipt of such notice the representative of employees concerned shall aego 
tiate with the employers.” 


Schedule II of this Act mentions a number of matters, the first of which is 
“Reduction intended to be of permanent or semi-permanent character in the 
number of persons employed or to be employed not due to force majeure.” 
The argument that prevailed in the High Court was that abolition of all posts 
amounted to permanent reduction within the meaning of this Item in Schedule 
II. If that be correct it would necessarily follow that the Government had to 
observe the procedure prescribed in s. 31. Admittedly, that was not done.- 
The short question, therefore, is whether the abolition of all posts of an esta- 
blishment amount to reduction of posts. In our opinion, the word reduction 
ean only be used when something is left after reduction. To speak of aboli- 
tion as a reduction of the whole thing does not sound sensible or reasonable. 
We are unable to agree with the High Court that the term ‘‘reduction in the 
number of persons employed or to be employed’’ as mentioned in Item I of 
Schedule II covers abolition of all posts. In our opinion, the Qovernment 
Order in abolishing the posts and terminating the services of the employees did 
not amount to a change within the meaning of s. 31 of the C.P. and Berer 
Industrial Disputes Settlement Act. The Government was, therefore, not re- 
quired to follow the procedure mentioned in s. 31. 

This brings us to the question about the validity of the proviso to sub-cl. 3 
of cl. 9 of the Order. As already indicated the workmen’s contention was that 
the proviso contravened the provisions of s. 77 of the Bombay Reorganisation 
Act. That section contained a provision that on transfer or re-employment of 
any workman in consequence of reconstitution, reorganisation, amalgamation 
or dissolution by any body corporate, cooperative society or any commercial 
undertaking or industrial undertaking the terms and conditions of service 
applicable to the workman after such transfer or re-employment shall not be 
less favourable to the workman than those applicable to him immediately be- 
fore the transfer or re-employment. It was apparently apprehended by the 
workmen that though sub-el. 3 of el. 9 of the Order did state definitely that the 
right of the Maharashtra State Road Transport Corporation to determine or 
vary the conditions of service of any person who is continued in the service of 
the corporation was subject to the provisions of s. 77 of the Bombay Reorgani- 
sation Act, advantage might be taken of the proviso to the sub-clause, which 
seems at least at first sight to suggest that with the approval of the Central 
Government the conditions of service of a workman might be varied to his dis- 
advantage notwithstanding the provisions of s. 77 of the Bombay Reorganisation 
Act. We are informed, however, that there has been no such variation. The 
petition itself did not contain any specific assertion that there had been any 
variation to the disadvantage of any workman. Only an apprehension that 
there might be a change in future was expressed. In the counter-affidavit the 
Government stated that the Order passed in the notices issued clearly gave a 
guarantee that the conditions of service will not be changed. If there was any 
.reason to think that there had been any change in any conditions of service or 
that in the immediate future there was any likelihood of any such change being 
made on the strength of the impugned proviso it would have been necessary 
for us to examine the question about the validity of this proviso. As however 
no change appears to have been made and it does not appear that there was any 
apprehension of any change being made in the immediate future, we have 
thought it desirable to leave this question open—particularly in view of the 
fact that the workmen were not represented before us in this appeal. We have, 
therefore, not heard full arguments on this question from the learned counsel 
for the appellant. 

The decision of the High Court that the proviso is bad is, therefore, set aside 
and the question is left open for decision if and when it becomes really’ necessary 
to do so. In view of our decision that the High Court erred in thinking that 
s. 31 of the C.P. and Berar Industrial Disputes Settlement Act had to be ‘appli- 
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ed the High Court’s order quashing the abolition of posts and the notices of 
termination cannot be sustained. 

We, accordingly, allow the appeal, set aside the order of the High Court 
quashing the Government resolution of May 29, 1961, directing the abolition 
of posts and also its order quashing the notices of termination. As we have 
set aside the High Court’s decision as regards the validity of the proviso to 
sub-el. 3 of el. 9 of the Order and left the matter open, the High Court’s direc- 
tion that no action should be taken under the proviso is also set aside. There 
will be no order as to costs. 

Appeal allowed. 


Present: Mr. Justice K. Subba Rao, Mr. Justice K. C. Das Gupta and 
Mr. Justice Raghubar Dayal. 


THE NEW sortie INSURANCE CO. LTD. v. PESUMAL DHANAMAL 
ASWANI.* 

Motor Vehicles Act ay of 1939), Secs. 94, 95, 96—Condition in insurance policy whereby 
insurer undertakes to indemnify person driving under order or permission of insured 
owner of motor-car—Proviso in condition that such person not entitled to indemnity 
if he is indemnified under any other policy—Whether such term comes in way of 
third party’s claim against insurer. 

Once an insurance company has undertaken liability to third parties incurred by 
the persons specified in the policy, the third parties’ right to recover any amount 
under or by virtue of the provisions of the Motor Vehicles Act, 1939, is not affected 
by any condition in the policy. Therefore, where under a term in a policy of ingur- 
ance the insurer undertakes to indemnify any person who is driving the motor-car 
on the insured’s order or with his permission provided such person is not entitled to 
indemnity under any other policy, such a term is a mere condition affecting the rights 
of the insured who effected the policy and the persons to whom the cover of the 
policy was extended by the insurer, and does not come in the way of third parties’ 
claim against the insurer on account of its claim against the person to whom cover 
of the policy was extended. 


Tue facts appear at 65 Bombay Law Reporter p.705. 


8. T. Desai, with V. N. Thakar, J. B. Dadachanji, O. C. Mathur and Ravinder 
Narain, for the appellant (In both the appeals). 

G. S. Pathak, with O. P. Malhotra and I. N. Shroff, for respondent No, 1 (In 
both the appeals). 

V. J. Merchant of Gagrat & Co., for respondents Nos. 2 and 4 to 7 (In C.A. 
No. 1048 of 1963). 


RAGHUBAR DAYAL J. These appeals by special leave arise in the following 
circumstances: 

S. N. Asnani owned Chevrolet Car bearing registered No. AA 4431. Hein- 
sured it with the New Asiatic Insurance Co. Ltd., hereinafter referred to as 
the company, under a policy dated November 26, 1957. Asnani permitted 
Pesumal Dhanamal Aswani, hereinafter called Pesumal, to drive that car. When 
Pesumal was driving the car with Daooji Radhamohan Meherotra and Murli 
Dholandas in the car, the car met with an accident as a result of which Mehe- 
rotra died and Murli received injuries. 

Pesumal himself owned a Pontiac car which had been insured with the Indian 
Trade and General Insurance Co. Ltd. under policy No. Bombay P.C. 42733-2 
dated November 18, 1957. 

The heirs of Meherotra instituted suit No. 70 of 1959 against Pesumal for 
the recovery of Rs. 2,50,000 by way of damages with interest. Murli instituted 


“Decided, April 24, 1964. Civil Appeals Nos. 1043-1044 of 1963. 
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suit No. 71 of 1959 against Pesumal to recover Rs. 1,50,000 by way of damages. 

Notices under s. 96(2) of the Motor Vehicles Act, 1939, Act IV of 1939, here- 
inafter called the Act were issued to the New Asiatic Insurance Co. Ltd. The 
notice was given to the company as the defendant’s liability to third parties 
had been insured with it under its policy No. MV/4564. The company then 
took out Chamber Summons and it was contended that notice under s. 96(2) of 
the Act was bad in law and should be set aside and that the company was not 
liable to satisfy any judgment which might be passed in the suit against the 
defendant. Alternatively, it was prayed that the company be added as a party 
defendant to the suit or be authorised to defend the suit in the name of the 
defendant. Tarkunde J. held the notice issued to the company in the suits, 
under s. 96(2) of the Act, to be bad in law, and accordingly, set them aside. 

The plaintiffs then filed Letters Patent Appeals which were allowed and the 
Chamber Summonses were dismissed. It was directed that the trial Judge 
would hear the alternative prayers in the Chamber Summonses and make the 
necessary orders. It is against this order in each of the appeals that the com- 
pany has preferred these appeals, after obtaining special leave. 

To appreciate the contentions of the parties in these appeals, reference may 
be made to certain provisions in the two policies. The various provisions in the 
two policies are identical in matters affecting the question for determination be- 
fore us. We, therefore, set out the relevant provisions from the policy issued 
by the company and would refer to differences, if any, at the proper place. 

The policy is described as ‘Private Car (Comprehensive policy)’. The 
policy issued by the other company does not so describe it, but it is also a Com- 
préhensive Policy as the premium charged is on that basis, The policy insures, 
under Section I against loss or damage, under Section II against liability to 
third parties and under Section III against liability for medical expenses. 
Thereafter follow the general exceptions and conditions. 

Para 1 of Section II indemnifies the insured, i.e. Asnani who effected the 
policy, in the event of accident caused by or arising out of!the use of the motor 
car, against all sums which he may become legally liable to pay in respect of 
death or of bodily injury to any person. Paragraphs 3 and 4, generally known 
as ‘Other drivers’ Extension Clause’ and ‘Other Vehicles Extension Clause’ res- 
pectively, are material and are set out in full: 

“3. In terms of and subject to the limitations of the indemnity which is granted by 
this section to the Insured the Company will indemnify any driver who is driving the 
Motor Car on the Insured’s order or with his permission provided that such driver:— 

(a) is not entitled to indemnity under any other policy, \ 

: (b) shall as though he were the Insured observe fulfill and be subject to the terms 
exceptions and conditions of the policy in so far as they can apply. 

In terms of and subject to: the limitations of the indemnity which is granted by this 
section in connection with the Motor car the Company will indemnify the Insured whilst 
personally driving a private Motor Car (but not a Motor Cycle) not belonging to him 
and not hired to him under a Hire Purchase Agreement.” 

Under the heading ‘Avoidance of certain terms and right of recovery’, the 
policy states: 

“Nothing in this policy or any endorsement hereon shall affect the right of any 
person indemnified by this policy or any other person to recover an amount under or 
by virtue of the provisions of the Motor Vehicles Act, 1939, section 96. 

But the Insured shall repay to the Company all sums paid by the Company which 
the Company would not have been liable to pay but for the said provisions.” 

Condition 6 reads: 

“6. If at the time any claim arises under this Policy hte is any other existing in- 
surance covering the same loss damage or liability the Company shall not be liable to 
pay or contribute more than its rateable proportion of any loss damage compensation 
costs or expense. Provided always that nothing in this condition shall impose on the 
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Company any liability from which but for this Condition it would have been relieved 
under proviso (a) of Section II-3 of this policy.” 

The Schedule to the policy mentions the limitations as to use and under the 
heading ‘Driver’ notes: 

“(a) Any person:— 

(b) The insured may also drive a motor car not belonging to him and not ‘hired to 
him under a Hire Purchase agreement. 

Provided that the person driving holds a licence to drive the Motor Car or has held 
and is not disqualified for holding or obtaining such a licence.” 

At the end of the Schedule is an important notice which reads: 

“The insured is not indemnified if the Vehicle is used or driven otherwise than in 
accordance with this Schedule. Any payment made by the Company by reason of 
wider terms appearing in the Certificate in order to comply with the Motor Vehicles 
Act 1939 is recoverable from the Insured. See the clause headed ‘Avoidance of certain 
terms and right of recovery’.” 


The contention for the appellant is that in view of para. + of Pesumal’s policy 
issued by the other company, Pesumal was indemnified against any Liability 
incurred by him whilst personally driving a private motor car not belonging 
to him and not hired to him under a Hire-Purchase Agreement, and that, there- 
fore, he was not included among the persons indemnified in para. 3 of the 
policy it had issued to Asnani on account of proviso (a) to para. 3 which reads: 

“Provided that such driver is not entitled to indemnity under any other policy.” 
This contention is met by the respondent on the ground that this proviso is 
not a limitation on the class of persons indemnified under para. 3, that class 
being the drivers driving the Chevrolet car insured under the policy, but merely 
amounted to a condition affecting the liability of the company vis a vis the 
driver who was entitled to indemnity under any other policy. The question 
thus reduces itself to the determination of whether Pesumal comes within the 
persons indemnified in para. 3 of the policy issued by the company. 

We may now set out the relevant provisions of the Act which have a bearing 
on the contention between the parties. Chapter VIII of the Act provides for 
insurance of motor vehicles against third party risks. Section 93 defines the 
expressions ‘authorised insurer’, ‘certificate of insurance’ and ‘reciprocating 
country’. The relevant portions of the various sections are: 

“94. (1) No person shall use except as a passenger or cause or allow any other 
person to use a motor vehicle in a publie place, unless there is in force in relation to the 
use of the vehicle by that person or that other person, as the case may be, a policy of 
insurance complying with the requirements of this Chapter. 

Explanation.—A person driving a motor vehicle merely as a paid employee, while 
there is in force in relation to the use of the vehicle no such policy as is required by 
this sub-section, shall not be deemed to act in contravention of the sub-section unless 
he knows or has reason to believe that there is no such policy in force. 

(2) Sub-section (1) shall not apply to any vehicle owned by the Central Govern- 
ment or a State Government and used for Government purposes unconnected with any 
commercial enterprise. 

(3) The appropriate Government may, by order, exempt from the operation of 
sub-section (1) any vehicle owned by any of the following authorities namely:—... 

Provided that no such order shall be made in-relation to any such authority unless 
a fund has been established and is maintained by that authority in accordance with the 
rules made in that behalf under this Act for meeting any liability arising out of the use 
of any vehicle of that authority which that authority or any person in its employment 
may incur to third parties. 

95. (1) In order to comply with the requirements of this Chapter, a policy of in- 
surance must be a policy which— 

(a) is issued by a person who is an unauthorised insurer or by a co-operative society 
allowed under section 108 to transact the business of an insurer, and 
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(b) insures the person or classes of person specified in the policy to the extent 
specified in sub-section (2) against any liability which may be incurred by him or them 
in respect of the death of or bodily injury to any person caused by or arising out of the 
use of the vehicle in a public place:... 

(4) A policy shall be of no effect for the purposes of this Chapter unless and until 
there is issued by the insurer in favour of the person by whom the policy is effected a 
certificate of insurance in the prescribed form and containing the prescribed particulars 
of any conditions subject to which the policy is issued and of any other prescribed 
matters; and different forms, particulars and matters may be prescribed in different 
cases... 

(5) Notwithstanding anything elsewhere contained in any law, a person issuing a 
policy of insurance under this section shall be liable to indemnify the person or classes 
of person specified in the policy in respect of any liability which the policy purports to 
cover in the case of that person or those classes of person. 

96. (1) If, after a certificate of insurance has been issued under sub-section (4) of 
section 95 in favour of the person by whom a policy has been effected, judgment in 
respect of any such liability as is required to be covered by a policy under clause (b) 
of sub-section (1) of section 95 (being a liability covered by the terms of the policy) is 
obtained against any person msured by the policy, then, notwithstanding that the insurer 
may be entitled to avoid or cancel or may have avoided or cancelled the policy, the 
insurer shall, subject to the provisions of this section, pay to the person entitled to the 
benefit of the decree any sum not exceeding the sum assured payable thereunder, as if 
he were the judgment debtor, in respect of the liability, together with any amount pay- 
able in respect of costs and any sum payable in respect of interest on that sum by virtue 
of any enactment relating to interest on judgments. 

(2) No sum shall be payable by an insurer under sub-section (1) in respect of any 
judgment unless before or after the commencement of the proceedings in which the 
judgment is given the insurer had notice through the Court of the bringing of the pro- 
ceedings or in respect of any judgment so long as execution is stayed thereon pend- 
ing an appeal; and an insurer to whom notice of the bringing of any such proceedings 
is so given shall be entitled to be made a party thereto and to defend the action on 
any of the following grounds, namely:—... 

(3) Where a certificate of insurance has been issued under sub-section (4) of 
section 95 to the person by whom a policy has been effected, so much of the policy as 
purports to restrict the insurance of the persons insured thereby by reference to any con~ 
ditions other than those in clause (b) of sub-section (2) shall, as respects such liabi- 
lities as are required to be covered by a policy under clause (b) of sub-section (1) of 
section 95, be of no effect: 

Provided that any sum paid by the insurer in or towards the discharge of any 
liability of any person which is covered by the policy by virtue only of this sub-section 
shall be recoverable by the insurer from that person. 

(4 I£ the amount which an insurer becomes liable under this section to pay in 
respect of a lability incurred by a person insured by a policy exceeds the amount for 
which the insurer would apart from the provisions of this section be liable under the 
policy in respect of that liability, the insurer shall be entitled to recover the excess 
from that person.... 

(6) No insurer to whom the notice referred to in sub-section (2) or sub-section 
(2A) has been given shall be entitled to avoid his liability to any person entitled to the 
benefit of any such judgment as is referred to in sub-section (1) or sub-section (2A) 
otherwise than in the manner provided for in sub-section (2), or in the corresponding 
law of the State of Jammu and Kashmir or of the reciprocating country, as the case 
may be.” 

Chapter VILI of the Act, it appears from the heading, makes provision for 
insurance of the vehicle against third-party risks, that is to say, its provisions 
ensure that third-parties who suffer on account of the user of the motor vehicle 
would be able to get damages for injuries suffered and that their ability to 


get the damages will not be dependent on the financial condition of the driver 
BLR.—45 
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of the vehicle whose user led to the causing of the injuries. The provisions 
have to be construed in such a manner as to ensure this object of the enactment. 

Section 94 prohibits, as a matter of necessity, for insurance against third- 
party risk, the use of a motor vehicle by any person unless there exists a policy 
of insurance in relation to the use of the vehicle by that particular person and 
the policy of insurance complies with the requirements of Chap. VIII. The 
policy must, therefore, provide insurance against any liability to third party 
incurred by that person when using that vehicle. The policy should, therefore, 
be with respect to that particular vehicle. It may, however, mention the person 
specifically or generally by specifying the class to which that person may 
belong, as it may not be possible to name specifically all the persons who may 
have to use the vehicle with the permission of the person owning the vehicle and 
effecting the policy of insurance. The policy of insurance contemplated by 
s. 94, therefore, must be a policy by which a particular car is insured. 

Section 95 lays down the requirements which are to be complied with by 
the policy of insurance issued in relation to the use of a particular vehicle. 
They are: (1) the policy must specify the person or classes of persons who 
are insured with respect to their liability to third-parties; (2) the policy must 
specify the extent of liability which must extend to the extent specified in 
sub-8. (2); and (3) the liability which be incurred by the specified person or 
classes of person in respect of death or bodily injury to any person caused by 
or arising out of the use of the vehicle insured in a publie place. 

Sub-section (4) of s. 95 requires the issue of a certificate of insurance, in 
the prescribed form, to the person who effects the policy. The form of the 
certificate prescribed by the Motor Vehicles Third Party Insurance Rales, 
1946, requires the specification of persons or classes of persons entitled to drive, 
The authorised insurer is also to certify in the certificate that the policy to 
which the certificate relates, as well as the certificate of insurance, are issued in 
accordance with the provisions of Chap. VIII of the Act. 

Sub-section (5) of s. 95 makes the insurer liable to indemnify the person or 
classes of persons specified in the policy in respect of any liability which the 
policy purports to cover.in the case of that person or those classes of persons. 
If the policy covers the insured for his liability to third parties, the insurer is 
bound to indemnify the person or classes of person specified in the policy. The 
same is the effect of sub-s. (1) of s. 96 which provides that the insurer is bound 
to pay to the person entitled to the benefit of a decree he obtains in respect of 
any liability covered by the terms of the policy against any person insured by 
the policy irrespective of the fact whether the insurer was entitled to avoid or 
cancel or might have avoided or cancelled the policy. This means that once 
the insurer has issued a certificate of insurance in accordance with sub-s. (4) 
of s. 95 he has to satisfy any decree which a person receiving injuries from the 
use of the vehicle insured obtains against any person insured by the policy. 
He is, however, liable to satisfy the decree only when he has been served with 
a notice under sub-s. (2) of s. 96 about the proceedings in which the judgment 
was delivered. It is for this reason that a notice under sub-s. (2) of s. 96 was 
issued to the company and it is on account of the consequential liability in case 
the plaintiffs’ claim is decreed against Pesumal that the appellant challenged 
the correctness of the allegation that Pesumal was a person insured under the 
policy issued by it in respect of the Chevrolet car. It follows from:a conside- 
ration of these various provisions of the Act—and this is not really disputed for 
the appellant—that if under the terms of the policy Pesumal can be said to 
be the person insured under para. 3, the company would be liable to satisfy the 
decree if any passed against Pesumal. 

' The whole question then is whether Pesumal comes within the terms of para. 3 
of Section II of the policy. ` 

Under this paragraph, the company indemnifies any person who is driving 
the motor ear on the insured’s order or with his permission. Pesumal was 
driving the car with the permission of Asnani who had effected the policy 
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and therefore the company undertook to indemnify Pesumal in accordance with 
this provision of para. 3. The appellant, however, contends that this provi-. 
sion should not be read as defining by itself the class of persons insured under 
it, in view of the further classification of this class of drivers by proviso (a). 
Tt is contended that only such drivers were indemnified as were not entitled to 
indemnity under any other policy and thus drivers who were entitled to indem- 
nity under any other policy were taken out of the general class of drivers 
driving the car on the insured’s order or with his permission. We do not agree 
with this contention. 


The proviso is not really a classification of drivers but is a restriction on the 
' right of the driver to recover any damages he had to pay, from the company. 
The driver who can get indemnity from any other company under any other 
policy is, under this contractual term, not to get-indemnity from the company. 
The proviso thus affects the question of indemnity between a particular driver 
and the company and has nothing to do with the liability which the driver has 
incurred to the third party for the injuries caused to it and against which ` 
liability was provided by s. 94 of the Act and was effected by the policy issued 
by the company. The company, by agreeing with the person who effects the 
policy, to insure him against liability to third parties, takes upon itself the 
entire liability of the person effecting the insurance. It is open to the insurer 
not to extend this indemnity to the insured to other persons but, if it extends 
jt to other persons, it cannot restrict it vis-a-vis the right of the third party 
entitled to damages, to recover them from the insured, a right which is not dis- 
puted. A proviso meant to exempt certain persons from the general classi- 
ficgtion will have to be related to considerations affecting it and is not to be 
related to such classified persons’ right to indemnity from any other insurer. 
In this connection reference may be made to proviso (b) which cannot in any 
case be a proviso relating to the classification of persons to be indemnified. 
It provides that the person indemnified under para. 3 will observe, fulfil and 
be subject to the terms, exceptions and conditions of the policy in so far as 
they can apply to him. 


We are further of opinion that clause (4) of Section II of Pesumal’s policy 
with the other company does not make that policy to be a policy within the 
meaning of s. 94 of the Act in relation to the Chevrolet car by whose user 
Pesumal incurred liabilities sought to be established in the two suits, The 
paragraph indemnifies the insured, i.e., Pesumal, whilst personally driving any 
private motor car. It does not indemnify him against the liability incurred 
when driving any particular car and therefore, in view of what we have said 
earlier, Pesumal’s policy cannot be a policy of insurance in relation to the Chev- 
rolet car as required by s. 94 of the Act. Such a policy and any indemnity 
under it cannot be used for sub-classifying drivers specified in the policy of 
the company. 


The Act contemplates the possibility of the policy of insurance undertaking 
liability to third parties providing such a contract between the insurer and the 
insured, that is, the person who effected the policy, as would make the company 
entitled to recover the whole or part of the amount it has paid to the third 
party from the insured. The insurer thus acts as security for the third party 
with respect to its realising damages for the injuries suffered, but vis-a-vis the 
insured, the company does not undertake that liability or undertakes it to a 
limited extent. It is in view of such a possibility that various conditions are 
laid down in the policy. Such conditions, however, are effective only between 
the insured and the company, and have to be ignored when considering the 
liability of the company to third parties. This is mentioned prominently in 
the policy itself and is mentioned under the heading ‘Avoidance of certain 
terms and rights of recovery’, as well as in the form of ‘an important notice’ 
in the Schedule to policy. The avoidance clause says that nothing in the policy 
or any endorsement thereon shall affect the right of any person indemnified 
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by the policy or any other person to recover an amount under or by virtue of 
.the provisions of the Act. It also provides that the insured will repay to the 
company all sums paid by it which the company would not have been liable to 
pay but for the said provisions of the Act. The ‘Important Notice’ mentions 
that any payment made by the company by reason of wider terms appearing 
in the certificate in order to comply with the Act is recoverable from the in- 
sured, and refers to the avoidance clause. 


Thus the contract between the insured and the company may not provide 
for all the liabilities which the company has to undertake vis-a-vis the third 
parties, in view of the provisions of the Act. We are of opinion that once the 
company had undertaken liability to third parties incurred by the persons 
specified in the policy, the third parties’ right to recover any amount under 
or by virtue of the provisions of the Act is not affected by any condition in 
the policy. Considering this aspect of the terms of the policy, it is reasonable 
to conclude that proviso (a) of para. 3 of Section II is a mere condition affecting 
the rights of the insured who effected the policy and the persons to whom the 
cover of the policy was extended by the company, and does not come in the 
way of third parties’ claim against the company on account of its claim against 
a person specified in para, 3 as one to whom cover of the policy was extended. 


It has been contended for the appellant that it was not incumbent on the 
owner of a car to take out a policy of insurance indemnifying himself or any 
person permitted to drive the car and that if he does not insure the car and 
uses it he runs the risk of prosecution under s. 125 of the Act. This is true, 
but has no relevant effect on the question for decision before us. Asnani did 
jnsure his car with respect to liability against third persons. We have to*see 
whether the company, on account of undertaking that liability, can be said to 
have insured Pesumal on account of his driving the car with the permission of 
Asnani. The same may be said about the other contention for the appellant 
that there is nothing in the Act which makes it compulsory for an insurer to 
insist that the owner of the car takes out a policy in the widest terms possible 
covering any person who drives the car with his permission, The company did 
agree under the policy to indemnify drivers who drove the car with the in- 
sured’s permission. The question is whether that undertaking covers Pesumal. 

Lastly, we may mention that the question about the proper stage at which 
the question raised by the company in the Chamber notice is to be decided, 
came up for consideration at the hearing. We, however, do not propose to 
express any opinion on that point in this case. 

We are of opinion that the High Court rightly held that the company had 
insured Pesumal in view of para. 3 of Section II of the policy and that it comes 
within the expression ‘insurer’ in s. 96 of the Act. We, therefore, dismiss the 
appeals with costs, of hearing one set. 

Appeal dismissed. 
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Present: Mr. Justice K. N. Wanchoo, Mr. Justice M. Hidayatullah, 
Mr. Justice K.C. Das Gupta and Mr, Justice N. Rajagopala Ayyangar. 


JAGDISH CHANDRA GUPTA 


y. 
KAJARIA TRADERS (INDIA) LTD.* 

Indian Partnership Act (IX of 1932), Sec. 69—Arbitration Act (X of 1940), Sec. 8— 
Expression “other proceeding” in s. 69(3) of Indian Partnership Act whether ejusdem 
generis with preceding words “a claim of set off’—Construction of statute—Inter-’ 
pretation ejusdem generis whether must always be made when particular classes in 
statute ane followed by general words—Application under s. 8(2) of Arbitration Act 
referring dispute between partners ag provided in their agreement whether a pro- 
ceeding etc. within s. 69(3) of Indian Partnership Act. 

Section 69(3) of the Indian Partnership Act, 1932, provides for the application of 
the provisions of sub-ss, (1) and (2) of s. 69 of the Act to claims of set-off and also 
to other proceedings of any kind which can properly be said to be for enforcement 
of any right arising from contract except those expressly mentioned as exceptions 
in sub-ss. (3) and (4) of s. 69 of the Act. 

R. L. Harnam Dass v. Bal Krishen’ and Mahendra v. Gurdeyal? overruled. 

Hafiz Qamar Din v. Nur Din? and Babulal v. Gauttam & Co.‘ distinguished. 
Sreemannarayanamurthy v. Arjanadu’ and Jamal v. Firm Umar Haji Karim, referred to. 

The words “other proceeding” im s. 69(3) of the Indian Partnership Act, 1932, 
must receive their full meaning untrammelled by the words “a claim of set-off” 
preceding these. The latter words neither intend nor can be construed to cut down 
“the generality of the words “other proceeding.” 

When in a statute particular classes are mentioned by name and then are followed 
by general words, the general words are sometimes construed ejusdem generis, i.e. 
limited to the same category or genus comprehended by the particular words, But 
it is not necessary that this rule must always apply. The nature of the special 
words and the general words must be considered. Interpretation ejusdem generis 
or noscitur a sociis need not always be made when words showing particular classes 
are followed by general words. Before the general words can be so interpreted 
there must be a genus constituted or a category disclosed with reference to which 
the general words can and are intended to be restricted. 

Allen v. Emmerson,’ referred to. 

An application to the Court under s. 8(2) of the Arbitration Act, 1940, for refer- 
ing a dispute between partners to arbitration in accordance with the Act as provided 
in the condition of their agreement is a proceeding “to enforce a right arising from 
a contract” within the meaning of the expression contained in s. 69(3) of the Indian 
Partnership Act, 1932. 


Tue facts appear at 62 Bombay Law Reporter p. 753. 


8. T. Desai, with I. N. Shroff, for the appellant. 
B. C. Misra, for the respondent. 


HDAYATULLAH J. This appeal by special leave is directed against an order 
of the High Court of Bombay dated March 22, 1960, in its ordinary original 
- civil jurisdiction. The facts are simple. By a letter dated July 30, 1955, 
Messrs. Kajaria Traders (India) Ltd., who is the respondent here and Messrs. 
Foreign Import and Export Association (sole proprietory firm owned by the 
appellant Jagdish C. Gupta) entered into a partnership to export between 
January and June 1956, 10,000 tons of manganese ore to Phillips Brothers 
(India) Ltd., New York. Hach partner was to supply a certain quantity of 


*Decided, April 29, 1964. Civil Appeal 4 [1950] A.LR. Cal. 391. 
No. 791 of 1962. 5 [1939] A.LR. Mad. 145. 

1 [1957] A.LR. Punj. 159. 6 [1943] Nag. 540. 

2 (1950) I.L.R. 30 Pat. 109. 7 [1944] 1 K.B. 362. 


3 [1986] AI.R. Lah. 136, 
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manganese ore. We are not concerned with the terms of the agreement but with 
one of its clauses which provided : 

“That in case of dispute the matter will be referred for arbitration in accordance with 

the Indian Arbitration Act.” 
The company alleged that Jagdish Chander Gupta failed to carry out his part 
of the partnership agreement. After some correspondence, the company 
wrote to Jagdish Chander Gupta on February 28, 1959, that they had appointed 
Mr. R. J. Kolah (Advocate O.S.) as their arbitrator and asked Jagdish Chander 
Gupta either to agree to Mr. Kolah’s appointment as sole arbitrator or to 
appoint his own arbitrator. Jagdish Chander Gupta put off consideration and 
on March 17, 1959, the company informed Jagdish Chander Gupta that as he 
had failed to appoint an arbitrator within 15 clear days they were appointing 
Mr. Kolah as sole arbitrator. Jagdish Chander Gupta disputed this and the 
company filed on March 28, 1959, an application under s. 8(2) of the Indian 
Arbitration Act, 1940, for the appointment of Mr. Kolah or any other person 
as arbitrator. 

Jagdish Chander Gupta appeared and objected inter alte to the institution 
of the petition. Two grounds were urged (i) that s. 8(2) of the Indian Arbi- 
‘tration Act was not applicable as it was not expressly provided in the arbitra- 
tion clause quoted above that the arbitrators were to be by consent of the parties 
and (ii) that s. 69(3) of the Indian Partnership Act, 1982, affords a bar to the 
petition because the partnership was not registered. The petition was referred 
by the Chief Justice to a Divisional Bench consisting of Mr. Justice Mudholkar 
(as he then was) and Mr. Justice Naik. The two learned Judges agreed that 
in the circumstances of the case an application under s. 8 of the Indian Arbitra- 
tion Act was competent and that the Court had power to appoint an arbitrator. 
They disagreed on the second point. Mr. Justice Mudholkar was of the opinion 
that s. 69(3) of the Indian Partnership Act barred the application while 
Mr. Justice Naik held otherwise. The case was then referred to Mr. Justice 
K. T. Desai (as he then was) and he agreed with Mr. Justice Naik with the 
result that the application was held to be competent. 

In this appeal it was not contended that the conclusions of the learned Judges: 
in regard to s. 8(2) were erroneous. he decision was challenged only on the 
ground that s. 69(3) was wrongly interpreted and the bar afforded by it was 
wrongly disallowed. Section 69 of the Indian Partnership Act may be re- 
produced here: 

“69. (1) No suit to enforce a right arising from a contract or conferred by this Act’ 
shall be instituted in any Court by or on behalf of any person suing as a partner in a 
firm against the firm or any person alleged to be or to have been a partner in the firm 
unless the firm is registered and the person suing is or has been shown in the Register 
of Firms as a partner in the firm. 

(2) No suit to enforce a right arising from a contract shall be instituted in any Court 
by or on behalf of a firm against any third party unless the firm is registered and the 
persons suing are or have been shown in the Register of Firms as partners in the firm. 

(3) The provisions of sub-sections (1) and (2) shall apply also to a claim of set-off 
or other proceeding to enforce a right arising from a contract, but shall not affect— 

(a) the enforcement of any right to sue for the dissolution of a firm or for accounts 
of a dissolved firm, or any right or power to realise the property of a dissolved firm, or 

(b) the powers of an official assignee, receiver or Court under the Presidency-towns 
Insolvency Act, 1909, or the Provincial Insolvency Act, 1920, to realise the property of an 
insolvent partner. 

(4) The section shall not apply— 

(a) to firms or to partners in firms which have no place of business in the territories 
to which this Act extends, or whose places of business in the said territories are situated 
in areas to which, by notification under section 56, this Chapter does not apply, or 

(b) to any suit or claim of set-off not exceeding one hundred rupees in value which, 
in the Presidency towns, is not of a kind specified in section 19 of the Presidency Small 
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Cause Courts Act, 1882, or, outside the Presidency-towns, is not of a kind specified in the 
Second Schedule to the Provincial Small Cause Courts Act, 1887, or to any proceeding 
in execution or other proceeding incidental to or arising from any such suit or claim.” 
The section, speaking generally, bars certain suits and proceedings as a con- 
sequence of non-registration of firms. Sub-section (J) prohibits the institu- 
tion of a suit between partners inter se or between partners and the firm for 
the purpose of enforcing a right arising from a contract or conferred by the 
Partnership Act unless the firm is registered and the person suing is or has 
been shown in the Register of Firms as a partner in the firm. Sub-section (2) 
similarly prohibits a suit by or on behalf of the firm against a third party for 
the purpose of enforcing rights arising from a contract unless the firm is regis- 
tered and the person suing is or has been shown in the Register of Firms as a 
partner in the firm. In the third sub-section a claim of set-off which is in the 
nature of a counter-claim is also similarly barred. Then that sub-section bars 
‘other proceedings’’. The only doubt that has arisen in this case is regard- 
ing the meaning to be given to the expression ‘‘other proceeding’. One way 
to look at the matter is to give these words their full and natural meaning and 
the other way is to cut down that meaning in the light of the words that pre- 
cede them. -THe next question is whether the application under s. 8(2) of the 
Arbitration Act can be regarded as a proceeding ‘‘to enforce a right arising 
from a contract’’, and therefore, within the bar of s. 69 of the Indian Partner- 
ship Act. 

Mr. Justice Mudholkar in reaching his conclusion did not interpret the ex- 
pression ‘‘other proceeding” ejusdem generis with the words ‘‘a claim of set- 
off’. He held further that the application was to enforce a right arising from 
the contract of the parties. Mr. Justice Naik pointed out that the words used 
were not ‘‘any proceeding’’ nor ‘‘any other procéedings’’ but ‘‘other proceed- 
ing’’ and that as these words were juxtaposed with ‘a claim of set-off’ they 
indicated a proceeding of the nature of a claim in defence. On the second point 
Mr. Justice Naik held that this was not a proceeding to enforce a right arising 
from a contract but was a claim for damages and such a claim could be enter- 
tained because it was based on something which was independent of the contract 
to supply ore. He held that the right which was being enforced was a right 
arising from the Arbitration Act and not from the contract of the parties. 
Mr. Justice K. T. Desai agreed with most of these conclusions and suggested 
that the words preceding ‘‘other proceeding’’, namely, ‘‘a claim of set-off’’ had 
‘demonstrative and limiting effect’. He seems to have ascertained the meaning 
of the expression ‘‘other proceeding’’ by reference to the meaning of the words 
“a claim of set-off, which he considered were associated with it. 

The first question to decide is whether the present proceeding is one to enforce 
a right arising from the contract of the parties. The proceeding under the 
eighth section of the Arbitration Act has its genesis in the arbitration clause, 
because without an agreement to refer the matter to arbitration that section 
cannot possibly be invoked. Since the arbitration clause is a part of the agree- 
ment constituting the partnership it is obvious that the proceeding which is 
before the Court is to enforee a right, which arises from a contract. Whether 
we view the contract between the parties as a whole or view only the clause 
about arbitration, it is-impossible to think that the right to proceed to arbitra- 
tion is not one of the rights which are founded on the agreement of the parties. 
The words of s. 69(3), ‘‘a right arising from a contract’’ are in either sense 
sufficient to cover the present matter. 

_ It remains, however, to consider whether by reason of the fact that the words 
‘‘other proceeding” stand opposed to the words ‘‘a claim of set-off’? any limi- 
tation in their meaning was contemplated. It is on this aspect of the case that 
the learned Judges have seriously differed. When in a statute particular 
classes are mentioned by name and then are followed by general words, the 
general words are sometimes construed ejusdem generis, i.e., limited to the 
same category or genus comprehended by the particular words. But it is not 
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necessary that this rule must always apply. The nature of the special words 
and the general words must be considered before the rule is applied. In Allen 
y. Emmerson,’ Asquith J. gave interesting examples of particular words 
followed by general words where the principle of ejusdem generis might or 
might not apply. We think that the following illustration will clear any diffi- 
culty. In the expression ‘‘books, pamphlets, newspapers and other documents’? 
private letters may not be held included if ‘other documents’ be interpreted 
ejusdem generis with what goes before. But in a provision which reads ‘‘news- 
papers or other document likely to convey secrets to the enemey’’, the words 
‘other document’ would include document of any kind and would not take their 
colour from ‘newspapers’. It follows, therefore, that interpretation ejusdem 
` generis or noscitur a sociis need not always be made when words showing parti- 
cular classes are followed by general words. Before the general words can be 
so Interpreted there must be a genus constituted or a category disclosed with 
reference to which the general words can and are intended to be restricted. 
Here the expression ‘‘claim of set-off’? does not disclose a category or a genus. 
Set-offs are of two kinds—legal and equitable—and both are already compre- 
hended and it is difficult to think of any right ‘‘arising from a contract’’ which 
is of the same nature as a claim of set-off and can be raised by a defendant in 
a suit. Mr. B. C. Misra, whom we invited to give us examples, admitted frank- 
ly that it was impossible for him to think of any proceeding of the nature of a 
claim of set-off other than a claim of set-off which could be raised in a suit 
such as is described in the third sub-section. In respect of the first sub-section 
he could give only two examples. They are (i) a claim by a pledger of goods 
with an unregistered firm whose goods are attached and who has to make*an 
objection under O. XXI, r. 58, of the Code of Civil Procedure and (ii) proving 
a debt before a liquidator. The latter is not raised as a defence and cannot 
belong to the same genus as a ‘‘claim of set-off’’. The former can be made to 
fit but by a stretch of some considerable imagination. It is difficult for us to 
accept that the Legislature was thinking of such far-fetched things when it 
spoke of ‘‘other proceeding’’ ejusdem generis with a claim of set-off. 


Mr. Justice Naik asked the question that if all proceedings were to be ex- 
cluded why was it not considered sufficient to speak of proceedings along with 
suits in sub-ss. (7) and (2) instead of framing a separate sub-section about pro- 
ceedings and coupling ‘other proceeding’ with ‘a claim of set-off’? The ques- 
tion is a proper one to ask but the search for the answer in the scheme of the 
section itself gives the clue. The section thinks in terms of (a) suits and (b) 
claims of set-off which are in a sense of the nature of suits and (c) of other 
proceedings. The section first provides for exclusion of suits in.sub-ss. (/) 
and (2). Then it says that the same ban applies to a claim of set-off and other 
proceeding to enforce a right arising from a contract. Next it excludes the 
ban in respect of the right to sue (a) for the dissolution of a firm, (b) for 
accounts of a dissolved firm and (c) for the realisation of the property of a 
dissolved firm. The emphasis in each case is on dissolution of the firm. Then 
follows a general exclusion of the section. The fourth sub-section says that 
the séction as a whole, is not to apply to firms or to partners and firms which 
have no place of business in the territories of India or whose places of business 
are situated in the territories of India but in areas to which Chapter VII is 
not to apply and to suits or claims of set-off not exceeding Rs. 100 in value. 
Here there is no insistence on the dissolution of the firm. It is significant that 
in the latter part of cl. (6) of that section the words are ‘‘or to any proceeding 
in execution or other proceeding incidental to or arising from any such suit or 
claim’’ and this clearly shows that the word ‘“‘proceeding’’ is not limited to a 
proceeding in the nature of a suit or a claim of set-off. Sub-section (4) com- 
bines suits and a claim of set-off and then speaks of ‘‘any proceeding in exe- 
eution’’ and ‘‘other proceeding incidental to or arising from any such suit or 


1 [1944] I K.B. 362. 
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elaim’’ as being outside the ban of the main section. It would hardly have 
been necessary to be so explicit if the words ‘other proceeding’ in the main 
section had a meaning as restricted as is suggested by the respondent. It is 
possible that the draftsman wishing to make exceptions of different kinds in 
respect of suits, claims of set-off and other proceedings grouped suits in sub- 
ss. (7) and (2), set-off and other preceedings in sub-s. (3) made some special 
exceptions in respect of them in sub-s. (3) in respect of dissolved firms and 
then viewed them all together in sub-s. (4) providing for a complete exclusion 
of the section in respect of suits of particular classes. For convenience of 
drafting this scheme was probably followed and nothing can be spelled out 
from the manner.in which the section is sub-divided. 


Some cases noticed by the High Court were cited to us but none of them 
appears to be really in point. In Hafizamar Din v. Nur Din? and Babulal 
v. Gauttam & Co.3 proceedings were started on an award, in one to make it a 
rule of the Court and in the other to get it set aside. These cases are distin- 
guishable because they deal with awards and it is not necessary to decide whe- 
ther after an award the proceeding is one to enforce a right arising from a con- 
tract. We do not refer to them. In Sreemannarayanamurthy v. Arjonadu+ a 
petition for adjudication of a partner as insolvent was held to be a right arising 
not from a contract but from statute. Here the right that is being enforced 
through the medium of the Arbitration Act arises from the contract between 
the parties and is a part of it. In Jamal v. Firm Umar Haji Karim? the bar 
of s. 69(3) was claimed during the execution of a consent decree and was dis- 
allowed. Grille C.J. observed that the expression ‘other proceeding’ indicated 
something which was ‘sui generis of a claim of set-off’. If the partners of an 
unregistered firm go to Court without either asking for a dissolution of the 
firm or dissolving it themselves and enter into an agreement and compose their 
differences it is possible to say that the enforcement of the consent decree is no 
more than the enforcement of a right arising from a contract and is within 
the ban. It is, however, not necessary to decide this point here. In R. L. 
Harnam Dass v. Bal Krisiten® it was expressly pointed out that the expression 
‘other proceedings’ in the third sub-section applied to proceedings of the nature 
of a claim of set-off and nothing else. This case cannot be said to interpret the 
sub-section correctly. Similarly, Mahendra v. Gurdeyal’ which lays down that 
s. 69 does not bar a partner of an unregistered partnership firm from applying 
to the Court under s. 8 of the Arbitration Act for referring the dispute between 
partners to arbitrator as provided in the condition of their agreement, cannot 
be accepted as sound. The reason given by the Divisional Bench that as s. 69 
allows dissolution and accounts of unregistered partnership it cannot bar such 
an application appears to us to be not quite in point. 


In our judgment, the words ‘other proceeding’ in sub-s. (3) must receive 
their full meaning untramelled by the words ‘a claim of set-off’. The latter 
words neither intend nor can be construed to cut down the generality of the 
words ‘other proceeding’. The sub-section provides for the application of the 
provisions of sub-ss. (7) and (2) to claims of set-off and also to other proceedings 
of any kind which can properly be said to be for enforcement of any right 
arising from contract except those expressly mentioned as exceptions in sub-s. 
(3) and sub-s. (4). 

The appeal is, therefore, allowed. The decision of the High Court will be 
set aside and the application under s. 8(2) of the Arbitration Act shall stand 
dismissed with costs throughout on the applicant in the High Court. 


Appeal allowed. 
2 [1936] A.I.R. Lab. 136. 5 [1943] Nag. 540. 
3 [1950] A.I.R. Cal. 391. 6 oenl ALR. Punj. 159. 
4 [1989] A.LR. Mad. 145. 7 (1950) LL.R. 30 Pat. 109, 
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Present: The Hon'ble Mr. B. P. Sinha, Chief Justice, Mr. Justice K. Subba Rao, Mr. Justice 
M. Hidayatullah, Mr. Justice J. C. Shah and Mr. Justice N. Rajagopala Ayyangar. 


RAMNARAYAN MOR v. THE STATE OF MAHARASHTRA.® 
Criminal Procedure Code (Act V of 1898), Secs. 207A, 173, 251A—Indian Evidence Act 
(I of 1872), Sec, 114 Ill, (h)—Evidence not recorded under s. 207A(4) of Code— 
Whether in such case magistrate has jurisdiction to examine accused under s. 207A(6) 
of Code—Expression “evidence” in s. 207A(6) whether confined merely to documents 
duly proved or admissible by rules of evidence—Accused in committal enquiry de- 
clining to avail himself of opportunity to explain circumstances against him—Whether 

his refusal justifies presumption under s. 114 Ill. (h) of Indian Evidence Act. 


In s. 207A(6) of the Criminal Procedure Code, 1898, the expression “the evidence” 
in the clause “examined the accused for the purpose of enabling him to explain any 
circumstances appearing in the evidence against him” is not restricted to the oral 
evidence recorded under s. 207A(4) of the Code. Therefore, the magistrate has the 
power, if he thinks it necessary, to examine the accused for the purpose of enabling 
him to explain any circumstances appearing in the evidence—such evidence being 
oral evidence, if any, as may have been recorded and the documents referred to in 
s. 173(4) of the Code. ; 

The expression “evidence” in s. 207A(6) of the Criminal Procedure Code, 1898, is 
not confined merely to documents which are duly proved or which are admissible 
without proof by the rules of evidence. 

Where the accused in an enquiry for committal declines to avail himself of the 
opportunity to explain circumstances appearing against him from oral or documen- 
tary evidence, such refusal on his part, does not amount to refusal to answer a ques-~ 
tion which would justify a presumption against him that the answer if given would 
be against him. 


Tr facts appear in the judgment. 


A. S. Bobde, O. C. Mathur, J. B. Dadachanjt and Ravinder Narain, for the 
appellants. 
M. C. Setalvad, with H. R. Khanna and R. H. Dhebar, for the respondents. 


Suan J. [B. P. Sinha, C.J. and Subba Rao J., concurring; Hidayatullah and 
Ayyangar JJ., dissenting.] A police report was lodged in the Court of the 
Magistrate, First Class, Akola, against the appellants and fifty-five others on 
charges for offences punishable under ss. 406, 408, 409, 120-B and 477-A, Indian 
Penal Code. The Investigating Officer furnished the accused persons with copies 
of documents which are required by s. 173(4) of the Code of Criminal Procedure 
to be furnished. At the commencement of the enquiry, the public prosecutor in- 
formed the Court that the evidence in the case being ‘‘mainly documentary’’ the 
prosecution did not desire to examine any witnesses at the stage of the committal 
proceeding. After the arguments on behalf of the State and the accused were 
heard, an application was submitted by the prosecutor that the accused be examin- 
ed by the Magistrate under s. 207A(6) of the Code of Criminal Procedure, The 
application was granted by the Magistrate after rejecting the objections raised 
by some of the accused and the accused were ordered to remain present in Court 
for their examination under s. 207A, sub-ss. (6) and (7). Against that order 
the appellants moved the High Court of Bombay in revision, but without 
success. With special leave, the appellants have appealed to this Court, 


The appellants say that in enquiry for commitment to the Court of Session 
the accused person can be asked to explain circumstances appearing against 
him only from the oral evidence recorded under s. 207A (4), and not from 
circumstances appearing from the documents furnished under s. 173(4) of the 
Code. 

A brief review of the provisions relating to proceedings for commitment 


*Decidod, December 16, 1963. Criminal Appeal No. 184 of 1963. 
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of the accused to the Court of Session may be useful in considering the plea of 
the appellants. The Court of Session has except in cases expressly provided 
in the Code no power to take cognisance of a case directly on a complaint or a 
report of a police officer or on its own motion. The case must be committed 
by a Magistrate competent in that behalf. Commitment under the Code pre- 
dicates some enquiry into the case for the prosecution by a Magistrate who must 
be satisfied that there is a prima facie case against the accused. The enquiry is 
calculated to serve a dual purpose to give to the person accused of the serious 
offence with which he is charged information about the case together with the 
nature of the evidence with which it is sought to be established, and at the same 
time to eliminate cases in which there is no reasonable ground for conviction. 
For this purpose, under the Code of Criminal Procedure as originally enacted 
in all cases exclusively triable by the Court of Session, or where in the opinion 
of the Magistrate the case ought to be tried by such Court, witnesses intended 
to be examined before the Court of Session were examined before the Magistrate, 
documents on which the prosecution sought to rely were duly proved and tender- 
ed in evidence and if the Magistrate was satisfied that there was sufficient ground 
for committing the accused for trial, a charge was framed on which the accused 
was committed for trial. But this procedure was often found ecumbrous and led 
to great delay in the trial of criminal cases, without affording any real com- 
pensating advantage to the accused at the trial. The Legislature with a view 
to secure expeditious disposal of cases tried by the Court of Session, incorporat- 
ed by Act XXVI of 1955, s. 207A, which prescribed for inquiry in proceedings 
commenced on the report of a police officer, a simpler procedure while maintain- 
in& the original procedure for commitment of cases commenced otherwise. 
Simultaneously with the incorporation of s. 207A provision was incorporated in 
s. 173(4) imposing a statutory obligation upon the police officer to furnish or 
cause to be furnished before the commencement of an enquiry or trial, copies of 
the police report, first information report, and of all other documents or rele- 
vant extracts thereof on which the prosecution proposed to rely, including state- 
ments and confessions recorded under s. 164, and statements recorded under s. 
161(3) of the Code. The new scheme for enquiry in proceedings for commit- 
ment commenced on police report is briefly this: on receiving a report of a 
police officer, the Magistrate fixes an early date for holding the enquiry, and if 
before the date fixed the prosecutor applies for process to compel attendance 
of witnesses or production of documents or things he may do so. After satisfy- 
ing himself at the commencement of the enquiry that the accused has been 
furnished with the documents referred to in s. 178(4), the Magistrate records 
evidence of persons produced by the prosecution as witnesses to the actual 
commission of the offence, and if the Magistrate is of opinion that it is necessary 
in the interests of justice to take the evidence of other witnesses, he may take 
such evidence, the accused having liberty to cross-examine all such witnesses 
examined by the prosecutor or by the Court. All the documents on which the 
prosecutor seeks to rely in support of the case for the prosecution, statements 
of all witnesses recorded in the course of investigation by the Investigating Officer, 
report of the Police Officer, the first information, and confession and statements, 
if any, recorded under s. 164, Criminal Procedure Code, are made available to 
the acensed. Witnesses to the actual commission of the offence if produced by 
the prosecutor and witnesses called at the instance of the Magistrate are also exa- 
mined in his presence. The object of these provisions is manifestly to give full 
information to the accused about the entire pattern of the prosecution case. The 
documents of which copies are supplied to the accused and the oral evidence of 
witnesses examined before the Magistrate form the record of the Magistrate. 
These documents together with the examination of the accused, the list of wit- 
nesses furnished by the accused, which form the record of the enquiry, together 
with the charge have to be sent to the Court of Session. If the order of commit- 
ment is erroneous on a point of Jaw, it may be quashed by the High Court in 
exercise of its jurisdiction under s. 215 of the Code on a consideration of this 
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record. The order of discharge may in appropriate cases be revised in exercise 
of the revisional jurisdiction by the Court of Session or the High Court on the 
same record, Jr 


Sub-sections (6) and (7) of s. 207A on which the argument in this ¢ case prin- 
cipally turns provide: 

“(6) When the evidence referred to in sub-section (4) has been taken and the 
Magistrate has considered all the documents referred to in section 173 and has, if neces- 
sary, examined the accused for the purpose of enabling him to explain any circumstances 
appearing in the evidence against him and given the prosecution and the accused an 
opportunity of being heard, such Magistrate shall, if he is of opinion that such evidence 
and documents disclose no grounds for committing the accused person for trial, record 
his reasons and discharge him, unless it appears to the Magistrate that such person 
should be tried before himself or some other Magistrate, in which case he shall proceed 
accordingly, 

(7) When, upon such evidence being taken, such documents being considered, 

such examination (if any) being made and the prosecution and the accused being given 
an opportunity of being heard, the Magistrate is of opinion that the accused should be 
committed for trial, he shall frame a charge under his hand, declaring with what offence 
the accused is charged.” 
The scheme of the two sub-ss. (6) and (7) is plain: the Magistrate holding an 
enquiry may discharge an accused person if he is of opinion that the evidence 
referred to in sub-s. (4) and the documents referred to in s. 173 do not dis- 
close any ground for committing the accused person for trial, and if he is of 
opinion, on a consideration of the oral evidence and the documents referred 
to in s. 173 that the accused should be committed for trial, he has to frame a 
charge and commit the accused for trial. 


In exercising his functions under sub-s. (6) or sub-s. (7) a Magistrate 
indisputably performs a judicial function. He is bound to take the evidence 
of such persons, if any, as may be produced by the prosecution as witnesses to 
the actual commission of the offence alleged, and even if the prosecutor does 
not produce any witnesses the Magistrate may, if he is of opinion that it is 
necessary in the interests of justice to take evidence of any one or more wit- 
nesses for the prosecution, take that evidence. By the terms of the statute, an 
overriding duty is cast upon the Magistrate whether the prosecutor has or has 
not produced witnesses to the actual commission of the offence to examine 
witnesses whose examination is, in his view, necessary in the interests of 
justice and this power to examine witnesses is not restricted to the examina- 
tion of witnesses to the actual commission of the offence alleged. After record- 
ing the evidence of such witnesses and considering the’ documents which are 
referred to in s. 173(4), the Magistrate may examine the accused, if he con- 
siders it necessary to do so, for the purpose of enabling the accused to explain 
any circumstances appearing in the evidence against him. The Magistrate 
then gives to the prosecution and the accused an opportunity of being heard. 
He thereafter forms his opinion whether the evidence and the documents dis- 
closed any ground for committing the accused for trial. 


The object underlying the procedure prescribed by sub-ss. (4), (6) and (7) 
is to determine, after the accused has been apprised of the nature and the 
details of the prosecution case together with the evdience oral and documentary 
on which the case against the accused is sought to be proved, whether there is 
a prima facie case against the accused which should go before the Court of 
Session for trial. In the performance of his functions the Legislature has made 
it obligatory upon the Magistrate to record evidence tendered, or appearing to 
him necessary, to consider the documents produced and to give the prosecutor 
and the accused opportunity of being heard. The Magistrate is also authori- 
sed to examine the accused, if necessary, for the purpose of enabling him to 
explain any circumsances in the evidence against him. The power is in terms 
discretionary—that is made clear by the use of the expression “if necessary ’’— 
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but the discretion must be exercised on sound judicial principles having regard 
to the purpose of the inquiry which is to judicially ascertain whether there is a 
prima facte case made out against the accused for commitment. 

In the context of this scheme it would be difficult to believe that the Legisla- 
ture by enacting sub-s. (6) of s. 207A sought to restrict the examination of the 
accused only to matters which are disclosed on the oral evidence. It is true 
that the Legislature has used the expression ‘‘evidence’’ at three places in cl. 
(6), but having regard to the context in which the expression occurs at different 
places, the argument of counsel for the appellants that it uniformly means 
oral evidence recorded either of witnesses produced by the prosecutor or wit- 
nesses examined on his own initiative by the Magistrate, and does not include 
documentary evidence, cannot be accepted. In the first clause of sub-s. (6) 
the evidence is, as the statute expressly enacts ‘‘the evidence referred to in 
sub-section (4)’’, and the expression ‘‘that such evidence and documents disclose 
no grounds for committing’’ indicates, having regard to the context, that the 
evidence referred to in sub-s. (4) alone is comprehended thereby. But the ex- 
pression ‘‘the evidence’? in the clause ‘‘examined the accused for the purpose 
of enabling him to explain any circumstances appearing in the evidence against 
him”? is, in our judgment, not restricted to the oral evidence recorded under sub- 
s. (4). Among the documents which the Magistrate has to consider are the 
documents which the prosecution proposes to rely upon at the trial including 
the statements and confessions, if any, recorded under s. 164 and s. 161(3). 
The documents form part of the record of the Magistrate, and it would be open to 
the prosecutor and the accused to rely thereon in support of their respective 
contentions when they exercise their right of being heard. Those documents 
hdve to be considered together with the oral evidence by the Magistrate in 
forming his opinion whether the accused should be committed to the Court of 
Session or be discharged. It would indeed be surprising if the Legislature 
intended by using the' expression ‘‘examined the accused for the purpose of 
enabling him to explain any circumstances appearing in the evidence against 
him” that the opportunity to be given to the accused for explaining circum- 
stances appearing against him must be restricted to circumstances appearing 
from the oral evidence, whereas in making an order of commitment or discharge, 
the Magistrate may take into consideration the documents referred to jn s. 
178 (4) as well as the oral evidence recorded in sub-s. (4) of s. 207A and afford 
an opportunity to the prosecutor and the accused of being heard on the entire 
record. Such a construction of the clause, by putting a restricted interpreta- 
tion upon the meaning of the word ‘‘evidence’’ would in many cases involve 
great prejudice to the accused. The circumstances appearing against the accus- 
ed would in a large majority of cases be from the statements recorded under s. 
161 (3), under s. 164, and other documentary evidence but if the accused is 
not to be given an opportunity to explain those circumstances, to a large extent 
the judicial character of the proceeding would be impaired, for i in determining 
whether the record discloses a prima facie case against the accused justifying 
an order of commitment to the Court of Session for trial, examination of the 
accused for the purpose of enabling him to explain any circumstances appearing 
against him only from the oral evidence and not from the documents referred 
to in s. 173(4) would fail to give to the Magistrate a complete picture of the 
case. The accused may have a complete answer to the documents on which 
the prosecution seeks to rely. But if by the words used in cl. (6) the Magis- 
trate is prohibited from examining him in respect of those documents the pro- 
vision might frequently operate oppressively against the accused. 

There has been a deliberate change of phraseology in using the expression 
‘‘the evidence’? in cl. (6). In the opening clause the evidence referred to is 
evidence taken under sub-s. (4) and as we have already observed in the last 
clause the expression ‘‘such evidence’’ presumably is the evidence referred to in 
that sub-section. But in the context of the examination of the accused for the 
purpose of enabling him to explain any circumstances appearing against hin, 
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the Legislature has used the expression ‘‘in the evidence against him,’’ which. is 
not expressly qualified by reference to sub-s. (4) nor does any implication arise 
from the context which would suggest that it has a limited content. 

It was urged in the alternative by counsel for the appellants that even if 
the expression ‘‘evidence’’ may include documents, such documents would only 
be those which are duly proved at the enquiry for commitment, because what 
may be used in a trial, civil or criminal, to support the judgment of a Court 
is evidence duly proved according to law. But by the Evidence Act which 
applies to the trial of all criminal cases, the expression ‘‘evidence’’ is defined 
in s. 3 as meaning and including all statements which the Court permits or 
requires to be made before it by witnesses, in relation to matters of fact 
under enquiry and documents produced for the inspection of the Court. There 
is no restriction in this definition to documents which are duly proved by evi- 
dence. Normally in a criminal trial, the Court can proceed on documents which 
are duly proved, or by the rules of evidence made admissible without formal 
proof, but under the amended Code the Legislature has in s. 207A prescribed 
a special procedure in proceedings for commitment of the accused. The record 
consists of the oral evidence recorded under sub-s. (4) of s. 173 [s. 207A(4) 7], 
and it would be difficult to regard only those documents which are duly proved, 
or which are admissible without proof as ‘‘evidence’’ within the meaning of 
cl. (6) and not the rest. There is no substance in the contention that the Legis- 
lature could not have intended that the accused should be examined in respect 
of documents which are not duly proved before the Court, because to do so 
might im some cases operate, as ‘‘a trap for the accused’’. The object of the 
examination, it may be remembered, is to afford an opportunity to the accused to 
explain any circumstances appearing against him. He may avail himself’ of 
the opportunity, but he is not obliged to do so, and if he does not avail him- 
self of the opportunity, he is by the statute exposed to no prejudicial conse- 
quences. But it was urged that if the accused declined to explain circumstances 
in answer to the Court’s question, an adverse inference may be raised and 
reliance in that behalf was placed upon illustration (h) to s. 114 of the Evi- 
dence Act which provides that the Court may raise a presumption that if a 
man refuses to answer a question which he is not compelled to answer by law, 
the answer, if given, would be unfavourable to him. We are unable to hold 
that because the accused in an enquiry for committal declines to avail himself 
of the opportunity to explain circumstances appearing against him from oral 
or documentary evidence, a presumption may be raised against him. Declining 
to avail himself of such an opportunity and reserving his right to make a 
defence at the trial do not amount to refusal to answer a question. The oppor- 
tunity contemplated by s. 207A (6) for the examination of the accused is for 
his benefit and solely for the purpose of enabling him if he desires to do so to 
explain circumstances against him from the oral evidence and ‘also the docu- 
ments referred to in s. 173 (4). The scheme of cl. (6) of s. 207A is not the 
same as the scheme in s. 842 of the Code of Criminal Procedure. Under. the 
latter section the Court is authorised to put questions to the aceused for the 
purpose of enabling him to explain any circumstances appearing against him 
and the Court is required for that purpose to question him generally on the 
case after the witnesses for the prosecution have been examined and before 
he is called upon to enter upon his defence. But s. 207A (6) does not contem- 
plate such general questioning: it contemplates examination only for the pur- 
pose of explaining any circumstances appearing against the accused. There- 
fore, by merely failing to avail himself of the opportunity to explain circum- 
stances to which his attention is drawn, the accused does not refuse to answer 
a question which would justify a presumption against him that the answer if 
given would be against him. 

The scheme of s. 251A which was brought on the statute book simultaneously 
with s. 207A by Act X XVI of 1955, also furnishes an indication that in the exa- 
mination of the accused for enabling him to explain circumstances appearing in 
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the evidence against him, documents referred to in s. 173(4) cannot be excluded. 
Section 251A prescribes a special procedure for warrant cases, instituted upon 
police reports. In a case started otherwise than on a police report, the old 
procedure of examining witnesses and framing a charge on which the accused 
is to be tried continues to apply. But where the proceedings commence on a 
police report, the Magistrate has under s. 251A(2) to consider the documents 
referred to in s. 173(4) and then to examine the accused, if necessary, and to 
give the accused and the prosecutor opportunity of being heard. Under s. 
251A no provision is made for examination of witnesses before making an 
order under sub-s. (2) discharging the accused or under sub-s. (3) framing a 

_eharge. Under sub-s. (2) of s. 251A the Magistrate may upon consideration of 
the documents referred to in s. 173 (4) and making such examination, if any, 
of the accused as the Magistrate thinks necessary and after giving the prosecutor 
and the accused an opportunity of being heard, discharge the accused if he con- 
siders the charge to be groundless, or frame a charge against him under sub-s. 
(3) if there is ground for presuming that the accused has committed an offence. 
In a warrant case, therefore, there will be no evidence of witnesses and the exami- 
nation of the accused if found necessary by the Magistrate must of necessity be 
restricted to the circumstances appearing from the documents under s. 173 (4). 
The Legislature has, therefore, in enquries in warrant cases contemplated exami- 
nation of the accused solely upon circumstances appearing from the document- 
ary evidence referred to in s. 173(4), and it cannot be assumed that the exami- 
nation of the accused in respect of circumstances appearing from those docu- 
ments which are not proved but of which copies have been furnished to the ac- 
cysed, is so inconsistent with principles of criminal jurisprudence that it must be 
discountenanced. If opportunity may be given to an accused person before 
framing a charge under s. 251A(2), to explain circumstances appearing from 
the documents referred to in s. 173(4), it is difficult to see any ground on which 
the Magistrate holding an enquiry for commitment, may be disentitled to do so 
under s. 207A (6). It would be somewhat anomalous, if it were true, that in the 
enquiry before framing a charge against the accused in respect of a charge for 
an offence which is triable by the Court of Session as well as by a Magistrate, 
two different rules relating to the examination of the accused would prevail, 

_according as the accused is to be tried by the Court of Session, or by the Magistrate. 

We are, therefore, of the view that the Magistrate’ has the power, if he thinks 
it necessary, to examine the accused for the purpose of enabling him to explain 
any circumstances appearing in the evidence—such evidence being oral evidence, 
if any, as may have been recorded and the documents referred to in s. 173(4). 
We are not concerned to decide whether the Magistrate in the present case 

was justified in calling upon the accused to remain present for their examination 
after the arguments of the prosecution and the accused were concluded. Nor- 
mally, such an examination would take place before arguments of the prosecutor 
and the accused are heard. But there is nothing in the Code to prevent the 
examination, if in the course of hearing the arguments, the Magistrate entertains 
the opinion that such examination may be necessary in the interests of justice 
for the purpose of enabling the accused to explain any circumstances appearing 
against him. 

' In that view of the case this appeal fails and is dismissed. 


Ayyanaar J. We regret our inability to agree with the judgment just 
pronounced. 
Section 207A (6) of the Criminal Procedure Code reads: 

“When the evidence referred to in sub-section (4) has been taken and the Magis- 
trate has considered all the documents referred to in section 173°and has, if necessary, 
examined the accused for the purpose of enabling him to explain any circumstances 
appearing in the evidence against him and given the prosecution and the accused an 
opportunity of being heard, such Magistrate shall, if he is of opinion that such evidence 
and documents disclose no grounds for committing the accused person for trial, record 
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his reasons and discharge him, unless it appears to the Magistrate that’ such person 
should be tried before himself or some other Magistrate, in which case he shall proceed 
accordingly.” J 

The import of the expression ‘to explain any circumstances appearing in the 
evidence against him’, is the only question that is raised for consideration in this 
appeal which comes before us by virtue of special leave granted by this Court 
under art. 136 of the Constitution. 


Before dealing with that question and as preliminary thereto it will be con- 
venient to narrate the facts which have given rise to this appeal. 


The appellants before us are two out of 57 accused who are being prosecuted 
for offences under ss. 120-B 406, 408, 409 and 477-A, read with s. 34 of the 
Indian Penal Code. The amount said to have been misappropriated is stated to 
be over Rs. 53 lakhs and the conspiracy in pursuance of which these various 
offences were committed are stated by the prosecution to have extended over a 
period of twelve years from 1948 to 1960. The charge-sheet was presented 
on December 24, 1962, in the Court of Shri Halbe, who was appointed as a Spe- 
cial Magistrate for the trial of the case. It is common ground that he was deal- 
ing with the case as one which was liable to be committed to Sessions for trial, if 
the charges made against the accused were held to be prima facie proved and as 
the proceedings were initiated on a police report, the Magistrate is making the 
inquiry under the provisions of s. 207A of the Criminal Procedure Code or for 
shortness the Code. On March 28, 1968, the Publie Prosecutor filed before the 
Special Magistrate a memorandum, the material portion of which reads: 

“The evidence in this case is mainly documentary. As such the prosecution dges 
not want to produce any witnesses as evidence before the committal before this Court. 

The Court may please to take into consideration all the evidence contained in the 
documents the copies of which have been supplied to the accused and also submitted 
before this Court as required by s. 178(4) of the Code. 

The Court may then be pleased to give the prosecution an opportunity of being 
heard to explain the whole case.”. 
Subsequent to this date the documents under s. 173 of the Code were filed. Im- 
mediately thereafter, the parties addressed arguments to the Court based on the 
documents before the Court. The prosecution commenced its arguments from 
July 8, 1968, and after this was completed the accused made their submissions 
and these arguments concluded on July 26, 1963. On the same day a large 
number of the accused submitted a memorandum to the Court in which they 
urged that as the prosecution had led no oral evidence under s. 207A (4) of the 
Code, but had merely relied on the documents filed in proof of a prima facte 
case against the accused, the Magistrate should not ‘‘examine the accused’’ and 
this they urged on two grounds: (1) that on a proper construction of s. 207A(6) 
of the Code it was not open to the Court to examine them and (2) that such 
examination, even assuming that the Court had jurisdiction to do so, would, in 
the circumstances of the case, work serious prejudice to them, particularly as 
any statement made by the accused during their examination might be used as 
evidence against them. The Special Public Proseeutor in his turn filed a memo- 
randum on July 27, 1963, opposing the prayer of the accused and submitting 
that the Court might be pleased to examine the accused by asking each of them 
‘Ca few general questions so as to enable them to explain the circumstances 
appearing against them’’ and relying for this purpose on the construction of 
s. 207A (6) adopted by the Bombay High Court in Ramdas Kikabhai v. State! 
A truly Gilbertian situation thus, arose, the accused pleading that they did not 
want any opportunity to explain anything at that stage and that it would not 
be in their interests to have them examined or questioned then, but that on the 
other hand such examination would seriously prejudice them, while on the other, 
the State through the Public Prosecutor urging that it was in the interests of 
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the accused that they should be immediately examined by the Magistrate so as 
to give them the opportunity to explain, a step which they were resisting. 

The learned Magistrate acceded to the prayer of the counsel for the prose- 
eution and directed accused to appear before him on August 9, 1963. The present 
appellants thereupon filed a revision before the learned Sessions Judge and ob- 
tained orders staying the order of the Magistrate. That revision was, however, 
dismissed on August 19, 1963, the learned Sessions Judge holding that though 
there were decisions of other High Courts in which a different construction of 
s. 207A(6), which the accused submitted was the proper one, had been upheld 
he was bound by the decision of the Bombay High Court relied on by the State, 
and he, therefore, held that the Magistrate had jurisdiction to examine the 
accused at that stage and that he would not interfere with that order. A further 
revision by the aceused to the High Court was dismissed in limine and thereafter 
the accused applied for and obtained special leave from this Court to prefer this 
appeal and that is how the matter is before us. 

The question raised is whether the Magistrate is empowered to examine the 
accused when no evidence has been recorded under s. 207A(4) to be presently 
read, and this primarily turns on a proper construction of sub-s. (6) of s. 207A 
of the Code which we have extracted earlier. For this purpose it is necessary 
to set out some of the other sub-sections of s. 207A, because it is in the context 
of those provisions that the words of this particular sub-section could be under- 
stood: 

“S, 207-A. (1) When, in any proceeding instituted on a police report, the Magis- 
trate receives the report forwarded under section 173, he shall, for the purpose of hold- 
ing gn inquiry under this section, fix a date which shall be a date not later than fourteen 
days from the date of the receipt of report, unless the Magistrate, for reasons to be re- 
corded, fixes any later date. f 

(2) If, at any time before such date, the officer, conducting the prosecution applies 
t the Magistrate to issve a process to compel the attendance of any witness or the pro- 
duction of any document or thing, the Magistrate shall issue such process unless, for 
reasons to be recorded, he deems it unnecessary to do so. 

(7) When, upon such evidence being taken, such documents being considered, such 
examination (if any) being made and the prosecution and the accused being given an 
opportunity of being heard, the Magistrate is of opinion that the accused should be com- 
miited for trial, he shall frame a charge under his hand, declaring with what offence the 
accused is charged”, 5 

Section 207A was newly introduced into the Code by s. 29 of the Criminal 
Procedure Code Amendment Act (Act XXVI of 1955). By this enactment 
with a view to cut short the delay that was occurring in committal proceedings 
different procedures were prescribed for inquiry before a Magistrate of cases 
(a) where the case is triable exclusively by the Court of Sessions or the High 
Court and (b) where in his opinion the case is to be tried by such Court depend- 
ing on whether the proceedings commenced by the institution of a police report 
or on a private complaint. If it was on a police report, the procedure was pre- 
scribed by s. 207-4, whereas if it was instituted otherwise than by a police report, 
s. 208 and the sections following were attracted. It might be pointed out 
that in proceedings instituted otherwise than by a police report which were 
governed by the provisions of the Code as they existed before, an accused could 
be committed for trial under s. 210, and evidence in the sense of judicial evidence 
had to be called before the Magistrate. After such evidence was taken i.e., oral 
evidence on oath together with such evidence as was afforded by documents 
which had been proved in accordance with the provisions of the Indian Evidence 
Act, s. 209(/) provided for the examination of the accused ‘‘for the purpose of 
enabling him to explain any circumstances appearing in the evidence’’ against 
him. That, however, was not the scheme of s. 207A. Under the terms of sub-s. 
(4) the Magistrate ‘‘after satisfying himself under the provisions of the sub- 
gection that the documents referred to in s, 173 had been furnished to the 
aceused’’ proceeds to take the evidence of such persons if any as may be produced 
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by the prosecution as witnesses to the actual offences alleged and of other wit- 
nesses whom the Magistrate considers it necessary to examine, Turning now to 
s. 173 the documents that are referred to therein are first a report by the officer 
in-charge of the Police Station setting forth the names of the parties, the nature’ 
of the information and the names of the persons who appear to be acquainted’ 
with the circumstances of the case and stating whether the accused has been 
taken in custody or have been released and, if so, in what manner. Beside the 
report, the other documents that are referred to are those mentioned in sub- 
s. (4): (1) the First Information Report or relevant extracts thereof on which 
the prosecution proposes to rely including the statements and confessions,’ if 
any, recorded under s. 164 and (2) the statements recorded under sub-s. (3) 
of s. 161 of all the persons whom the prosecution proposes to examine as its 
witnesses, There are some reservations to these provisions under which certain’ 
documents might be withheld but we shall not refer to them as the same are 
not relevant to the context. 

We shall now take up for consideration the terms of s. 207A(6) and the con- 
troversy now centres round the words ‘to examine the accused... to explain any 
circumstances appearing in the evidence against him’. It is common ground and 
is not disputed by Mr. Setalvad, the learned counsel for the respondent-State, 
that the jurisdiction of the Court to examine the accused conferred by this sub- 
section is solely for the purpose of enabling him to explain the circumstances 
appearing in the evidence against him. Consequently it will follow that if there 
is no evidence, there cannot be circumstances appearing in that evidence against 
him which he can or need be called on to explain with the result that the Court 
would not have jurisdiction to examine the accused at that stage. The point, 
therefore, resolves itself into the meaning of the word ‘evidence’ in the expres- 
sion ‘circumstances appearing in the evidence’. 

During the course of the arguments the word ‘evidence’ has been stated to 
convey three distinct ideas: (1) Evidence of witnesses recorded under s., 207A 
(4) of the Code, (2) Besides the above, such portions of the documentary evi- 
dence referred to in s. 173(4) of the Code which the Magistrate is directed to con- 
sider before ordering commitment, which being public documents need no proof 
under the Indian Evidence Act, and which would be judicial evidence before 
a Court under the latier enactment, (3) The entirety of the documents under 
9. 173(4) on which materia] under s. 207A, the Magistrate could base his commit- 
tal order, under sub-ss. (6) and (7), whether these documents be admissible in 
evidence or not and whether or not they have been proved as required by the 
Evidence Act. The submission of the counsel for the appellants is that the word 
‘evidence’ is confined to the oral evidence of persons who have been produced 
by the prosecution under sub-s. (4) as witnesses or of witnesses whom the Magis- 
trate examines under the powers conferred in that behalf by the concluding 
words of that sub-section. We consider that there is considerable force in this 
submission. The word ‘evidence’ occurs three times in this sub-section. In the 
opening words of the sub-section where it occurs first referring, as they do, speci- 
fically to the evidence recorded under sub-s. (¢)—the word is- obviously used 
only in the sense of oral evidence recorded under sub-s, (4) together with the 
cross-examination and re-examination permitted by sub-s. (5). This is followed 
by the words ‘the Magistrate has considered all the documents referred to in 
s. 173°. Documents, therefore, are treated here as a distinct category of material 
distinct from ‘‘evidence’’ and the sub-section proceeds on the existence of a dicho- 
tomy between these two species of material which the Magistrate has to take into 
account before ordering committal. If this dichotomy and this distinction þet- 
ween ‘‘evidence’’ and documents underlie the texture of the entire sub-section, 
it could not be disputed that the word ‘evidence’ on the second occasion when 
it occurs in sub-s. (6) which calls for construction in the appeal has to be read 
as meaning only the evidence of witnesses examined under sub-s. (4). We 
shall revert to this however after referring to the rest of this sub-section to- 
ascertain what light this throws on the continued maintenance of this dicho- 
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tomy. The last place where the word ‘evidence’ occurs in the sub-section in the 
passage reading ‘such Magistrate shall, if he is of opinion that such evidence and 
documents disclose no grounds for committing the accused person for trial’. It 
is clear here the word ‘documents’ denotes the documents referred to earlier, 
namely those in s. 173 and these are again distinguished from ‘evidence’. Here 
also there cannot be any doubt that the word ‘evidence’ is a reference to the 
evidence recorded under sub-s. (¢)—-and which has already been referred to in 
the opening words of the sub-section and this also we might say was not disputed 
by Mr. Setalvad. Pausing here and taking up sub-s. (7) the distinction between 
‘fevidence’’ in the sense of oral evidence recorded under sub-s. (4) and the docu- 
ments under s. 173 is again seen to be maintained with rigour for the phraseology 
adopted in that sub-section is ‘‘upon such evidence being taken, and such docu- 
ments being considered’’. With the phraseology employed in sub-s. (4), 
two out of three places in sub-ss. (6) and (7) it would require very strong and 
compelling reasons to hold that when words ‘‘the evidence” were used in the 
passage now in question they were employed i in a different sense divorced from the 
dichotomy between ‘evidence’ and ‘documents’ which runs throughout these pro- 
visions, In fact, even the judgment of the Bombay High Court on which the 
Magistrate and the learned Sessions Judge relied, proceeds on the acceptance of 
this construction of sub-s. (6). The learned Chief Justice after referring to the 
several sub-sections of s. 207A observed (p. 1175) : 

« ..The learned Assistant Government Pleader has urged that the word ‘evidence’ 

which follows with the words ‘any circumstances appearing in the’ in sub-s. (6) is used 
in a wider sense so as also to include the documents referred to in s. 173. This argu- 
ment cannot be accepted, in view of the latter part of the sub-section, which requires 
the Magistrate to form an opinion on ‘such evidence and documents’. Here again the 
documents are referred to separately from evidence. It is, therefore, clear that ‘evid- 
ence’ does not include the documents, which are mentioned separately in both sub- 
ss. (6) and (7). Consequently, ‘evidence’ in these provisions, means evidence, if any, 
recorded under sub-s. (4). The section, therefore, contemplates an examination of the 
accused for the purpose of enabling him to explain any circumstances appearing in the 
evidence against him, that is in the evidence, if any, recorded under sub-s, (4).” 
But the learned Chief Justice then proceeded to point out that there was an 
apparent lacuna in the sub-section which, however, he held was remedied by 
the latter part of the sub-section directing the Magistrate ‘to give the accused an 
opportunity of being heard,’ and that under this provision the Magistrate was 
vested with power to examine the accused for the purpose of explaining why he 
should not be committed for trial before the Sessions. 

With great respect to the learned Judges, we are unable to accept as correct 
the reasoning on which this conclusion is based. In the first place, it is not 
possible to accept the view that there is a lacuna in the sub-section arising out 
of the construction of the word ‘evidence’ which the learned Judges accepted. 
The scheme of s. 207A (6) and (7) is that there are two sets of materials on the 
basis of which the Magistrate is directed to make up his mind whether a prima 
facie case has been made out against an accused person justifying his being 
committed to take his trial, oral evidence recorded under sub-s (4) and the 
documents referred to in s. 173 and filed before him. If on a proper construc- 
tion of sub-s. (6), it is held that in the event of one type of material being placed 
before the Court viz., oral evidence the accused shall be questioned in order to 
explain the circumstances appearing against him on that material—the provi- 
sion discloses no lacuna. On such a construction it would mean that the accused 
is not to be questioned if no such evidence has been recorded in the case and is 
present before the Magistrate. Nor are the learned Judges right in saying that 
the words ‘given the accused an opportunity to be heard’ involve an examina- 
tion of the accused. These are words of common occurrence in the Code and else- 
where and mean an opportunity to submit reasons for the acceptance of the 
Court. They do not refer to questions and answers which must be recorded 
verbatim and made part of the record, and which could be used as evidence 
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under s. 287 of the Code. In the context they are capable of meaning only hear- 
ing the arguments of submissions by the accused on the case or in regard to the 
documents where there has been no evidence of the type mentioned in sub-s. (4). 
In this connection it has to be pointed out that when the accused is examined, 
the statement recorded by the Magistrate may be used as evidence against the 
accused under s. 287 of the Criminal Procedure Code and this sub-section merely 
speaks of an opportunity, to be heard. It is needless to point out that along 
with the accused the prosecution is also to be given ‘‘an opportunity to be heard”? 
and in their case it is obvious that the relevant word cannot mean an examina- 
tion by questions put and answers recorded. . This is made more clear and this 
conclusion is reinforeed by the terms of sub-s. (7) which we have extracted, If 
nothing more could be urged in support of the construction adopted by the 
Courts below than the reasoning to be found in the judgment of the Bombay 
High Court, it is manifest that the order now under appeal cannot be sustained. 

Mr. Setalvad, however, did not rely on the judgment of the Bombay High 
Court, nor did he seek to support the reasoning on which it is based and, in 
fact, he conceded that the main reason given by the learned Judges based upon 
the words ‘the accused being given an opportunity to be heard’ could not be 
sustained. We invited him to point out any other place where such words had 
the meaning attributed by the High Bombay but he could not. 

The points, however, urged by him were three. First the employment of the 
expression ‘the evidence’ as contrasted with ‘the evidence referred to in sub- 
section (4)’ or such evidence which were the expression used in the other two 
places where the word ‘evidence’ was used in sub-s. (6). Based on this the argu- 
ment was that the words ‘the evidence’ were used in a comprehensive sense net 
confined to the oral evidence recorded under sub-s. (4) and extended to the en- 
tirety of the material on which the Magistrate was to determine the prima facie 
case against the accused. We feel unable to accept this argument. We have al- 
ready analysed the terms of the sub-section. In the light of the phraseology em- 
ployed in other sub-sections, particularly sub-ss. (4) and (7), we have found that 
the sub-sections draw a clear and sharp distinction between ‘‘evidence’’ and ‘‘the 
documents’’ referred to in s. 173. Such a distinction is made in every part of 
sub-s. (6), as well as in sub-s. (7). In the circumstances we attach no import- 
ance to the absence of the word ‘such’ and the use instead of the word ‘the’ in 
the relevant clause. The definite article ‘the’ obviously in the context refers to 
the ‘evidence’ already referred to in the opening words of the sub-section, namely 
that recorded under sub-s.(4). It is the same evidence which is again referred 
to in the third place where that word is used in the concluding part of that sub- 
section. The rule of interpretation which is applicable was stated by Lord 
Radeliffe— 

“The meaning which these words ought to be understood to bear is not to be ascer- 
tained by any process akin to speculation. The primary duty of a court of law is to 
find the natural meaning of the words used in the context in which they occur, that 
context including any other phrases in the Act which may throw light on the sense in 
which the makers of the Act used the words in dispute.” 

Mr. Setalvad’s next submission was based on a comparison of sub-s. (6) of 
s. 207-A with sub-s. (2) of s. 251A. In this connection stress was laid on the 
fact that both ss. 207A and 251A were introduced by the same enactment Act 
XXVI of 1955, and both dealt with the procedure to be adopted in cases in- 
stituted on a police report. Sub-section (2) of s. 251A empowers the Magistrate 
to examine the accused, if necessary, in respect of matters appearing in the 
documents under s. 173(4). Section 251A (2) reads: 

“If, upon consideration of all the documents referred to in section 173 and making 
such examination, if any, of the accused as the Magistrate thinks necessary and after 
giving the prosecution and the accused an opportunity of being heard, the Magistrate 
considers the charge against the accused to be groundless, he shall discharge him.” 


2 MacManaway, In re, [1951] A.C. 161, at p. 169. 
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This is preceded by sub-s. (J) which is an analogue of sub-s. (3) of s. 207A and 
enacts : 


“When, in any case instituted on a police report, the accused appears or is brought 
before a Magistrate at the commencement of the trial, such Magistrate shall satisfy him- 
self that the documents referred to in section 173 have been furnished to the accused, 
and if he finds that the accused has not been furnished with such documents or any ot 
them, he shall cause them to be so furnished.” 

The argument based upon sub-s. (2) was twofold: 

(1) There is no anomaly or injustice in empowering the Magistrate to examine 
an accused person in respect of the matters appearing in the documents under 
a. 173; for Parliament has in terms made provision for such an examination. 

(2) In view of the terms of s. 251A (2) which was enacted at the same time as 
a. 207A, the word ‘evidence’ in sub-s. (6) is capable of being understood as mean- 
ing ‘on the examination of the accused with reference to the material on which 
the Magistrate proceeds to act’, for in both the cases the object of the examina- 
tion is in the interests of the accused and in order to afford the accused an 
opportunity not to be committed or to have a charge framed against him as the 
ease may be. We do not think that such a comparison is a sound rule of con- 
struction. Besides, we feel unable to agree that a comparison of the provisions 
of s. 251A(2) affords the respondent any assistance. On the other hand, the 
contrast in the language employed in the two provisions appears to us to favour 
the construction that the expression ‘evidence’ in the relevant portion of s. 
207A(6) is a reference to the evidence recorded under sub-s. (4) which has been 
tested by cross-examination, if any. It is to be noticed that when the framers 
‘of Act XX VI of 1955 referred to the ‘documents’ under s. 173, they are both in 
s. 207A, as well as in s. 251A referred to as ‘documents’ and not as evidence. 
Added to this is the circumstance that when s. 251A(2) empowers the Court to 
examine the accused it not merely does not use but scrupulously avoids the use 
of the expression ‘evidence’. It does not make such examination compulsory— 
mark the words ‘if any,—and does even refer to the documents at all. In 
this connection it may be pointed out that when the Bill 20-B of 1954 which 
later became Act XXVI of 1955 emerged from the Select Committee, the rele- 
vant words in s. 207A(6) were identical with those which are now found in 
s. 251A (2) i.e., without the use of the word ‘evidence’ and without even an indi- 
cation of the purpose for which the Court was empowered to examine the ac- 
cused. It was during passing of the Bill in Parliament that sub-s. (6) was 
amended so as to read as it does at present. This, in our opinion, is a cir- 
cumstance which shows that the word ‘evidence’ was not used by error or in- 
advertently but that a deliberate change was intended from the provision 
contained in s. 251A(2). That is an additional reason why we consider that 
the terms of s. 251A(2) far from assisting the respondent in reality militate 
against the acceptance of the submission. 

We might, in this connection make a reference to another provision in the 
Code where the language now calling for construction has also been employed. 
Section 342(7) opens with the words ‘For the purpose of enabling the accused 
to explain any circumstances appearing in the evidence against him’. It is ob- 
vious that the Magistrate would have no jurisdiction under this provision to 
examine an acenused (a) either when no oral evidence for the prosecution has 
been recorded or (b) in respect of matters about which there is no evidence 
adduced in the sense in which that expression is used in the Indian Evidence 
Act for enabling the Court to hold any fact in issue, or a relevant fact to be 
proved. Speaking of this section, Raghubar Dayal J., as he then was, observed 
m Bachchan Lal v. State? (p. 186) : 

“ ..The object of the examination of the accused under s. 342, Criminal Procedure 
Code, is to afford him an opportunity to explain away the circumstances which go 
against him and is not to elicit matter on the record about which there be no evidence. 


3 [1957] A.LR. All. 184, 
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The Court is not an investigating agency whose duty is to find out facts which could be 
put before the court at the trial.” 

and in another decision reported in Bahawala v. The Crown the Court held 
that an illegality was committed when the accused. was examined before the 
evidence for the prosecution was recorded. The reasoning was that at that stage 
there was no evidence against him and consequently there were no circumstances 
in that evidence which he could be called upon to explain. We consider that 
principle laid down by these decisions correctly explains the law as to the 
circumstances in which an accused could be examined by the Magistrate under a 
provision worded like s. 207A(6). 


The last submission of Mr. Setalvad was based on the definition of the ex- 
pression ‘evidence’ in s. 3 of the Indian Evidence Act where evidence is defined 
thus: ‘Evidence’ means and includes...(1) oral evidence and (2) all docu- 
ments produced for the inspection of the court; such documents are called docu- 
mentary ‘‘evidence.’? Based on this definition, and taken in conjunction with 
the fact that under s. 207A the documents referred to in s. 207A(3) are treated 
as material upon which the Court might arrive at the conclusion that a prima 
facie case has been made against the accused, it was submitted there was no 
impropriety in referring to these documents as ‘evidence’. We are not impressed 
by this argument. Perhaps it might not be a great objection that the expressions 
are defined in s. 3 only for the purpose of Indian Evidence Act and this, we 
would add, is merely the dictionary meaning of the word. The more serious 
objection is the use of this definition for the purpose of importing probative 
value to the documentary evidence which might be inadmissible or irrelevant 
or prohibited by law and in any event not proved so as to permit a Court to 
look into them for basing any judicial decision apart from any statutory pro- 
vision to the contrary. If the expression ‘evidence’ is used throughout the 
Criminal Procedure Code as meaning judicial evidence i.e., oral evidence tested 
by cross-examination, if any and documentary evidence which has been proved 
and which has been held to be relevant and admissible, it would, to say the 
least, be a strange use of that word in the provision now under consideration 
that it means documents produced for ‘‘the inspection of the Court’’. If it is 
used merely ‘‘for the inspection of the court’’, it is obvious that the Court could 
not on its terms base any finding on the contents of such a document, and in 
fact that would have been the position but for the special provision contained 
in s. 207A and s. 251A. We have, therefore, no hesitation in rejecting this 
submission also. 


This argument was presented in a slightly modified form by suggesting that 
even if the Magistrate could not examine the accused with reference to those 
parts of the documents which could be held not to be ‘proved’ still if among 
the documents referred to in s. 173 there were some which required no proof 
as being either public documents or in regard to which proof was dispensed 
with by any special law, the Magistrate could examine the accused with reference 
to those matters which appeared against him in such documents. The precise 
object of this submission was to make it out that besides oral evidence under 
sub-s. (4), there could be other species of evidence which would be evidence 
‘¢strictly so called ”’, and that it could not have been the intention of the Legis- 
lature to exclude such ‘‘evidence’’ from the content of that word in subs. (6). 
This argument must fail in the face of the scheme of the section. The whole 
scheme of s. 207A proceeds on drawing a clear and sharp line of distinction 
between the two terms ‘evidence’ and ‘documents’ the latter meaning the docu- 
ments referred to in s. 173 and that dichotomy is maintained throughout, 
admittedly twice, in sub-s. (6) and in sub-s (7). When, therefore, ‘documents’ 
are referred to in sub-ss. (6) and (7), it is a reference to them en-masse i.e., the 
entirety of the documents referred to in s. 173 and by no possible construction of 


4 (1925) LL.R. 6 Lah. 183. 
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-s. 207(6) can a distinction be drawn between the documents which prove them- 
selves and those which are required to be proved by oral evidence. 

Lastly, it was submitted that the provision was in the interest of the accused 
-and that consequently the words must receive a liberal and not a literal construc- 
-tion so as to subserve the underlying purpose viz., that the accused should be 
‘in a position to explain the circumstances appearing against him whether the 
circumstances appear in the oral evidence or in the documents, since the Magis- 
trate was empowered to take into consideration both these as affording material 
for committing the accused. If the text of the statute is clear there might be no 
escape from the duty of the Court to give effect to it. But the word ‘evidence’ 

in the context and even otherwise is incapable of the construction for which 
the respondent contends. If so, this argument has no basis to support it. Tf, 
however, there were an ambiguity, and the word was reasonably capable both 
of a narrower and a wider construction, the Court would, no doubt, be justified 
in adopting that construction which would further the purpose of the pro- 
‘vision and promote the cause of justice. In order to attract the application of 
„this rule of construction, the Court would have to be satisfied that the words 
if so constructed should always operate in favour of the accused. What we 
have said earlier about the effect of an examination of the accused without there 
being ‘evidence’ against him with reference to s. 342(7) of the Code would be 
apposite in this connection. It is in this context that we have the situation in 
the present case where the accused do not desire to be examined and are resist- 
ing the questions being put to them on the ground that such questions would lead 
them to give answers before they are fully aware of the details of the prosecution 
ease and manner in which it is proposed to use the documents under s. 178 or the 
precise construction which they place on the contents of the documents on which 
they propose to rely. The prosecution insists that it is in the interests of the 
aceused that they should be examined, and the accused are asserting that their 
‘examination’ at this stage is calculated to trap them into making statements 
which might be used to destroy their defence at the trial. Undoubtedly we are 
concerned in this appeal not with the facts of this prosecution, for that would 
be a matter for the Magistrate to consider as to whether or not he would 
‘examine’ the accused and on what points he would ‘examine’ them, keeping in 
mind the purpose of the examination specified in the sub-section, but with the 
Jarger question as to the jurisdiction of the Magistrate to ‘examine’ the accused 
with reference to what is disclosed against them by the documents under s. 173 
of the Code. The documents mentioned in s. 173(4) might include some which can 
mever be evidence against the accused at the trial, and yet if the respondent is 
right, the accused might be called on to explain the circumstances against them 
in-such documents, and here it must be noted, the explanation or statement of 
the accused even in answer to such questions would be evidence against him 
under s. 287 of the Code. It would, in the circumstances, be manifest that the 
construction of the sub-section which the State urges for our acceptance, is to 
say the least capable of prejudicing the accused, and consequently, even in the 
event of there being an ambiguity in the meaning of the word ‘evidence’ is not 
one which the Court could accept. Nor are we satisfied that without such a 
power in the Magistrate to examine the accused, the accused would lose the 
chance of avoiding a committal by offering a reasonable explanation for the 
circumstances appearing in the documents. After all, the Magistrate is directed 
to look into the documents in the light of the submissions made by the aceused as 
regards their contents and it would not be unreasonable to hold that the in- 
tention of the Legislature was that the accused should be examined with reference 
to what appears against him in evidence legally admissible before the Court, 
while he is not to be required to commit himself by his answers in respect of 
matters which would be proved against him only at the trial and as regards 
which he would be examined later under s. 342(/) of the Code, and be examined 
about documents which may never be moved later. Interpreted otherwise, the 
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section would give a good chance for a fishing expedition and of modulating 
the prosecution case to destroy the accused’s explanation at the appropriate stage. 

It was, however, suggested that if an accused found it inconvenient to answer 
any of the questions put to him, there being no legal obligation on the accused 
to do so, he might as well decline to answer them since he could not be held 
liable for refusing so to do. But this argument, however, ignores the fact that 
an inference adverse to the accused might be drawn from his refusal to answer. 
Among the illustrations given in s. 114 of the Indian Evidence Act is one which 
reads: 

“The Court may presume— 
(h) that, if a man refused to answer a question which he is not compelled to answer 

by law, the answer, if given, would be unfavourable to him;” | 
The Court would, therefore, be justified in drawing this inference from his re- 
fusal to answer. Whether or not a.Court would do so, it is certain that if the 
accused refuses to answer when examined by the Magistrate at the committal 
stage, any explanation which he might offer at a later stage could properly bé 
characterised as an after-thought. In the circumstances it would not be correet 
to assume that the exercise of the power at this stage by the Magistrate to 
question the accused might not result in serious prejudice to the accused. No 
doubt by the use of the expression ‘if any’ in the sub-clause the Magistrate is 
given a discretion to examine or not to examine the accused and the Legislature 
may well have presumed that the discretion would be properly exercised, or 
could be the subject of complaint at a later stage if this were not done pro- 
perly. Undoubtedly, where the evidence is recorded under sub-s. (4) these consi- 
derations apply and establish the propriety and justice of the proceeding. “But 
the question for consideration is that when the power is sought to be invoked 
where the Magistrate by virtue of the specific provisions of the statute is en- 
abled to find a prima facie case by reference to unproved, untested and possibly 
inadmissible documents on which the prosecution proposes to rely, whether to 
such a case those considerations necessarily apply. If without evidence, pro- 
perly so called, a Magistrate examines an accused, he would be converting him- 
self into an investigating agency and there is, therefore, every possibility of the 
accused being prejudiced and that might be the very reason why the sub-sec- 
tion has been framed, in a manner to avoid this result. The position is, of 
course, different under s. 251A(2) where the examination is by virtue of the 
statute and so it stands in a class apart and we are not concerned to consider 
whether an examination under that provision might prejudice the accused. 


We, therefore, hold that where there is no evidence recorded under sub-s. (4) 
of s. 207A, the Magistrate has no jurisdiction to examine an accused under 
s. 207A (6) and consequently the Magistrate in the present case had no jurisdic- 
tion to direct the accused to appear before him for examination. 

We would, accordingly, allow the appeal and set aside the order df the Magis- 
trate directing the accused to appear before him for being examined. 

ORDER 
In view of the judgment of the majority, the appeal fails and is dismissed. 


Appeal dismissed. 


1964.] POPAT RAGHO V. DAMU SHANKAR (A.C.J.) 729 
APPELLATE CIVIL. 


Before Mr. Justice Kotval and Mr, Justice Palekar. 


POPAT RAGHO PATIL v. DAMU SHANKAR PATIL? 
Maharashtra Zilla Parishads and Panchayat Samitis Act (Mah. V of 1962), Seca. 72, 111,118, 
49—-Expression “convene” in s. 72(2) & (4) whether mean merely giving of notice 
of meeting. 


The expression “convene a special meeting of the Panchayat Samiti” in sub-s. 
(2) and sub-s. (4) of s. 72 of the Maharashtra Zilla Parishads and Panchayat Samitis 
Act, 1961, implies that the chairman of the Panchayat Samiti must call that body 
together before the expiry of ten days from the receipt of a notice. 

Sukhdeo v. Arrah Municipality, referred to. 


Tue facts appear in the judgment. 


H. V. Paranjpe and A. C. Agarwal, for the petitioner. 
G. N. Vaidya, for opponents Nos. 1 and 2. 
M. A. Rane, for opponent No. 4. 


Korvan J. We are concerned in this special civil application with a 
resolution of no-confidence sought to be tabled by two members of 
the Gram Panchayat of Shirpur in Dhulia District. Of the two members the 
petitioner is one. A notice necessary under s. 72 (Z) of the Maharashtra Zilla 
Parishads and’ Panchayat Samitis Act, 1961, was given on March 2, 1964. It 
Yecited several grounds of misconduct on the part both of the chairman and 
the deputy chairman of the Panchayat Samiti. With these grounds we are not 
here concerned, because what is in dispute is the subsequent procedure that 
was followed both by the chairman and by the divisional commissioner. The 
notice under s. 72 (7) was given in the form prescribed by the rules known as 
Zilla Parishads Presiding Authorities (No-confidence Motion) Rules, 1962, 
framed under s. 274(2) (x). After reciting the various grounds upon which the 
signatories desired to move the no-confidence motion, they requested the chair- 
man to convene a meeting for the purpose of considering the no-confidence mo- 
tion. The chairman is respondent No. 1 before us and the vice-chairman res- 
pondent No, 2. 

On receiving the notice the chairman in his turn issued on March 11, 1964, 
@ notice calling a special meeting to consider the motion of no-confidence against 
him on April 15, 1964, at 4 p.m. in the office of the Panchayat Samiti. On the 
same day he also issued another notice calling a separate meeting on April 16,- 
1964, at 9 a.m. in the office of the Panchayat Samiti to consider the motion of 
no-confidence against the vice-president. One of the principal points argued in 
this special civil application is as to the validity of the action of the chairman 
in issuing notices for April 15 and 16, 1964. 

It is the case of the petitioner that the chairman of the Samiti should have 
eonvened the meeting of the Samiti within 10 days of the receipt of the notice as 
required by s. 72(2) of the Act and that in issuing a notice convening the meet- 
ings on April 15 and 16, 1964, the chairman failed to discharge his duty under s. 
72(2) and indeed acted contrary to law. In that view it is submitted on be- 
half of the petitioner that under sub-s. (4) of s. 72 the Commissioner, who is 
respondent No. 4 before us, was bound to convene a meeting of the Panchayat 
Samiti for consideration of the said motion within 10 days of the receipt of a 
requisition by him to consider the no-confidence motion. The petitioner says 
that such a requisition was given. The requisition is not before us, but in para. 
2 of the Return, the Commissioner, Bombay Division, has admitted as follows :— 

“I gay that an application signed by Sarvashri Popat Ragho Patil (the petitioner) 


*Decided, June 17, 1964. Special Civil 1 [1956] A.I.R. Pat. 367. 
Application No. 487 of 1964. 
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and Poulad Tathu Patil was presented to me on 13th March 1984. It was represented 
therein that on 2nd March 1964 the petitioner along with other 8 members of the Pan- 
chayat Samiti, Shripur had sent to the Block Development Officer and Secretary, Pan- 
chayat Smiti, Shirpur requisitions for convening a meeting of the Panchayat Samiti, 
Shirpur, for consideration of motions of No-confidence in the Chairman as well as Deputy 
Chairman of the Panchayat Samiti”. 

The Commissioner has further stated that the petitioner had pointed out to 
him that the chairman of the Panchayat Samiti had convened two separate 
meetings on April 15, 1964 and April 16, 1964, for consideration of the said 
motions but that, those meetings were purposely delayed and that the chairman 
had thereby misconducted himself. The -petitioner had also prayed before the 
commissioner that the proposed meetings should be declared illegal. 


It appears, however, that respondent No. 4 considered that the action taken 
by the chairman was a valid action under Jaw and, therefore, he on his part 
did not consider it necessary to act under the second part of sub-s. (4) of s. 
72. That is also the stand which the commissioner has taken in this Court. He 
has stated that the action taken by the chairman of the Samiti in convening the 
two meetings on April 15, 1964, and April 16, 1964, was a valid action. He 
has stated in para. 7 as follows: 

“I say that the provisions contained in sub-section (4) of section 72 of the M.Z.P. & 
P.S. Act 1961 empowers the commissiomer to convene a special meeting for considera- 
tion of a No-confidence motion in cases where the chairman of the Panchayat Samiti 
fails to comply with the directions issued under section 72(2) of the said Act. Here in 
the present case, as the chairman had convened meetings within 10 days from the receipt 
.of the notice, no action under section 72(4) could be taken”. 

That is precisely the stand which the petitioner challenges in the present peti- 
tion. ` 

Now, s. 72 provides for the motion of no-confidence against the chairman and 
deputy chairman of Panchayat Samitis. Sub-section (Z) requires that a motion. 
of no-confidence in either of these two officials must be made by a requisition 
of not less than one-fourth of the total number of the members after giving a 
notice in the prescribed form. On giving a notice sub-s. (2) requires that the 
chairman of the Panchayat Samiti shall convene a special meeting of the Pan- 
chayat Samiti to consider such motion within 10 days of the receipt of the 
notice and the crucial question involved in the petition is whether the chairman 
did comply with sub-s, (2) and whether he convened a special meeting of the 
-Panchayat Samiti as prescribed thereunder. In case the chairman fails to 
convene a meeting, sub-s. (4) comes into play and sub-s, (4) prescribes that if 
no such meeting is convened by the chairman within the period specified in 
sub-s. (2), all or any of the members who have given notice of motion of no- 
confidence may forward to the commissioner a copy of the notice (together with 
a copy of the motion) and request him to convene a special meeting of the 
Panchayat Samiti. The commissioner shall within ten days of the receipt of 
such communication by him convene a special meeting of the Panchayat Samiti 
for the consideration of the motion at the office of the Panchayat Samiti at a 
time appointed by him, and shall authorise such person as he deems fit to preside 
over such meeting. 


Now, there is no dispute in the present case that the members or some of the 
members who had given the notice of motion of no-confidence did move the 
commissioner to convene a special meeting of the Panchayat Samiti. That, as 
we have shown, is admitted by the commissioner himself in his return in para. 
2, If that be so, and if it be established that the chairman failed to convene a 
meeting as he was bound to do under sub-s. (2) of s. 72, then the commissioner 
was bound to act under the latier part of sub-s. (4) and himself convene a 
special meeting after appointing a time and authorising a person to preside over 
st. The commissioner says that he did not do this, because in his view the 
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ar of the Panchayat Samiti had done all that he is required to do under 
sub-s. (2). 

On behalf of the petitioner emphasis was laid upon the words used in sub-s. 
(2) of s. 72, “The Chairman of a Panchayat Samiti shall convene a special 
meeting... .. within ten days of the receipt of the notice.’’ It was argued that 
all that the chairman did within the prescribed ten days was to issue notices 
-of meetings for April 15 and 16, 1964, and that he did not ‘‘convene”’ the special 
meeting of the Panchayat Samiti as he was required to do under law. On be- 
half of the chairman Mr. Vaidya has, on the other hand, submitted that by issu- 
ing the notices on March 11, 1964, the chairman had convened special meetings 
of the Panchayat Samiti and he had, therefore, fully complied with the re- 
quirement of sub-s, (2) of s. 72. 

That leads us to a consideration of the meaning of the word ‘‘convene”’ as 
used in sub-s. (2) as also in sub-s.(4) of s. 72. It is nowhere defined and obvi- 
ously, therefore, it must carry the normal connotation that it carries in the 
English language. In the Oxford Dictionary, Vol. II, the word ‘‘convene’® 
has been shown to carry several shades of meaning e.g. (a) to come or bring 
together (b) of a collective body: to assemble for united action; to meet in a 
convention. Where it is used as a transitive verb, the meaning is given as ‘‘to 
cause to come together; to convoke’’ and the illustrations given there are ‘‘with 
all due speed I will convene The Doctors of Theology” and ‘‘Fifty Bishops of 
the neighbouring dioceses were convened’’. In the case of collective bodies or 
an assembly or a meeting, the illustration is given, ‘‘The Senate was convened 
by the tribunes.’’ Considering any one or more of these shades of meaning, 
it as clear that the expression ‘‘convene’’ cannot apply exclusively to the mere 
giving off notice to call a body together, but that there is implicit in any shade of 
meaning of the word ‘‘convene’’ the idea of actually calling together that associa 
tion or body of individuals. Reference was also made to Stroud’s Judicial Dic- 
tionary, Vol. I, page 624. But there, the meaning is not explained, but one as- 
pect of. that meaning has been stressed which assists in the construction of the 
seetion before us. It has thus been explained, 

“There is an obvious difference between ‘convened’ and ‘summoned’,...‘convened’ is 
applied, properly, not to individuals but, to aggregate bodies. A Board is ‘convened’; an 
Assembly is ‘convened’; a Senate is ‘convened’; but A. is not ‘convened,’ he is ‘summoned, 
warned, or noticed’.” 
and reference is made to Rex v. Smith.’ 

It seems to us that when the word ‘‘convene’’ was advisedly used both in 
sub-s, (2) and sub-s. (4) of s.72, the legislative draftsman had in mind this 
connotation of the word ‘‘convene’’ and used it advisedly in the context of u 
meeting or a special meeting of the Panchayat Samiti. In our opinion, the 
using of the word ‘‘convene’’ with reference to a meeting or a special meeting 
of the Panchayat Samiti can only mean the calling together of the members of 
that Panchayat Samiti. We cannot accept the argument that it only implies 
the giving of a notice to call a meeting of the Panchayat Samiti and it is here 
that the distinction which has been drawn in Stroud’s Judicial Dictionary be- 
comes important. The word ‘‘convened’’ as pointed out by Stroud can only be 
with reference to an assembly and not with reference to an individual. There- 
fore when the expression is used ‘‘convene a meeting of the Panchayat Samiti” 
it ean only imply ‘‘ ‘convene’ a meeting of that assembly which is the Panchayat 
Samiti.” The meaning of the word ‘‘convene’’ is, therefore, in our opinion. 
clear that the members of the assembly known as the Panchayat Samiti should 
be called together or ‘‘convoked’’. ~ 

We are fortified in this view by a consideration of other provisions of the 
Act itself. Section 111 deals with the procedure for calling a meeting of th» 
Zilla Parishad and s. 118 applies the self-same procedure to meetings of the 
Panchayat Samitis. In dealing with the power of the President to fix the dates 


1 Jebb & By. 634. 
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of meetings and his duty to call meetings of the Zilla Parishads, sub-s. (3) of 
s. 111 prescribes 

“The President shall fix the dates for meetings, and may, whenever he thinks fit, 
and shall, upon the written request of not less than one-fifth of the Councillors, and. 
within seven days from the receipt of such request, issue notice calling a special meeting”. 
The expréssion here used is not ‘‘shall convene a special meeting’’, but in 
contra-distinction with the words used in s. 72, sub-ss. (2) and (4) ‘‘convene 
u special meeting of the Panchayat Samiti’’, the words used are ‘‘issue notice 
calling a special meeting’’. Thus the Act itself draws a distinction between 
convening a special meeting and issuing a notice calling a special meeting. It 
would thus appear that the idea of convening a meeting does not stop at merely 
issuing a notice of that meeting but actually calling it together or convoking it. 

In Sukhdeo v. Arrah Municipality,2 there came up before the Patna High 
Court a question of the construction of s. 44 of the Bihar and Orissa Municipal 
Act (7 of 1922) in which the words used were ‘‘call a special meeting”. Suab- 
section (2) of that section was as follows: 

“(2) If the Chairman or the Vice-Chairman fails to call a special meeting within 
fifteen days after any such requisition has been made, the meeting may be called by the 
persons who signed the requisition.” 
and it was urged before a Division Bench of that Court, as it has been urged 
before us in the present case, that by the word ‘‘call’’ was intended ‘‘announce 
a meeting to be held’’ or in other words ‘‘give notice of a meeting”. Their 
Lordships answered the point as follows (p. 370): 

“Mr, S, N. Dutta wants to interpret the word ‘call’ to mean ‘announce a meeting to 
be held’. According to him, if the Chairman had announced within 15 days of the redeipt 
of the requisition that a meeting was going to be held irrespective of the fact whether that 
date fell within or without the period of 15 days from date of the receipt of the requist- 
tion, he has satisfied the requirements of S. 44 sub-s. (1) and, accordingly, the requisi- 
tionists had no jurisdiction to call a meeting... 

The word ‘call’ has been given the meaning ‘summon’ in the Oxford English Dic- 
tionary which will signify issuing of summons for assembly. It is true that the word 
‘call’ and the word ‘hold’ are not exactly synonymous, but, in my opinion, they convey 
the same meaning. A meeting is ‘held’ by persons attending it and, therefore, the word 
(hold) could not be used with exact accuracy in the section.” 

It seems to us that the word ‘‘call’’ as used in that enactment is more expressive 
than the word ‘‘convene’’ in favour of the argument that it implies only the 
iving of a notice, but even there, the Patna High Court held that the word 
implied the calling together of the members. With stronger reason, therefore, 
it seems to us that where the word used is ‘‘convene’’ it can only mean to bring 
the assembly known as Panchayat Samiti together. At any rate, it cannot 
mean that the mere giving of a notice is sufficient as was contended. - 

It was then argued on behalf of the respondents that if this is the interpre- 
tation of the word ‘‘convene’’ as used in sub-ss (2) and (4) of s. 72, then it 
would not be possible to implement other provisions of the Act, for instance, 
s. 49(2) where the same word is used. Section 49 makes similar provisions as 
s, 72 but for a motion of no-confidence against a president or a vice-president of 
a Zilla Parishad and sub-s. (2) of s. 49 provides: 

“The President shall convene a meeting of the Zilla Parishad to consider the motion 

within ten days of the receipt of notice.” 
Mr. Vaidya argues that s. 111(4) prescribes notice of ten clear days for a 
special meeting ofthe Zilla Parishad and that provision read along with sub- 
s. (2) of s. 49 would make it impossible for the President to comply with the latter 
provision of law, if the interpretation of the word ‘‘conyene”’ is to call a meet- 
ing of the Zilla Parishad, because the President would not be in a position to 
give ten clear days’ notice after the receipt of the notice of motion of no- 
confidence. 


2 [1956] A.I.R. Pat. 367. 
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The difficulty pointed out by Mr. Vaidya is undoubtedly there, but it is nol, 
in our opinion, an insuperable difficulty. It does not render the provisions of 
sub-s. (2) of s. 49 impossible to implement but undoubtedly makes the position 
of the President somewhat difficult if by the word ‘‘convene’’ is understood 
the calling of a special meeting within ten days of the receipt of the notice. 
This is a matter with which we are not, however, directly concerned. It may be 
that when making the provisions of sub-s. (2) of s. 49 the legislative draftsman 
over-looked the difficulty that would arise, but for the reason that difficulties 
would arise in the implementation of the other provisions of the Act, we cannot 
give to the expression used in s. 72, ‘‘convene a special meeting’’ any meaning 
other than what the plain English requires and merely to obviate difficulties. 


In our opinion, the expression, ‘‘convene a special meeting of the Panchayat 
Samiti’’ in sub-s. (2) and sub-s. (4) of s. 72 clearly implies that the chairman 
must call that body together before the expiry of ten days from the receipt of a 
notice, otherwise he is not complying with that requirement of.the law. Upon 
the facts which we have already stated, it is clear beyond doubt that there was 
a failure on the part of the chairman to convene the meeting as required by 
law. We must, therefore, hold that respondent No. 1 failed to perform his 
duty under sub-s. (2) of s. 72. If that be so, then it is not in dispute that the 
provisions of sub-s. (4) would come into play and sub-s. (4) provides that if 
no such meeting is convened by the chairman within the period prescribed, then 
the members who had given the notice of motion of no-confidence may call upon 
the commissioner to convene a special meeting of the Panchayat Samiti. It is 
also not in dispute here that the commissioner was so called upon, but he did 
nof comply with the requisition of the petitioner and others, because of the 
view which he took that ihe chairman had acted within his powers—a view which 
we have already held was erroneous, In that view, it must also be held that 
the commissioner failed to perform his duty as required by the latter part of sub- 
s. (4) of s. 72. That sub-section says that 


“.,.The Commissioner shall, within ten days of the receipt of such communication 
by him, convene the special meeting of the Panchayat Samiti for the consideration of 
the motion at the office of the Panchayat Samiti at a time appointed by him, and shall 
authorise such person as he deems fit to preside over such meeting”, 

We think that in the circumstances the commissioner ought to have convened 
‘the meeting himself, in accordance with the above provision. 


The question then arises, what should now be done having regard to the 
findings which we have given and to the events that have subsequently trans- 
pired. On behalf of the petitioner it was urged that the commissioner should 
now be called upon to convene a meeting as he is enjoined to do by the latter 
part of sub-s. (4) of s. 72. On behalf of respondents Nos. 1 and 2, however, 
Mr. Vaidya has pointed out that the duty of the commissioner was to convene 
‘the special meeting within ten days of the receipt of ‘‘such communication by 
him’’, that is to say, within ten days of the receipt of the requisition by the 
movers of the no-confidence motion to call a meeting. Mr. Vaidya says that in 
the events that have transpired, this is now impossible. Normally, we should 
have thought that where an official enjoined to perform a particular duty fails 
to perform ` it upon an erroneous view of law, the parties should be remitted 
to the position which they occupied when that error of law was initially com- 
mitted. But it is not here necessary to go as far as that, because on behalf of 
the petitioner Mr. Paranjpe has offered that if necessary the petitioner would 
be. willing to make a fresh request to the commissioner to convene a special meet- 
ing of the Panchayat Samiti. We think that that would in the circumstances 
be not only a proper but a desirable course. Accordingly, we declare that the 
meetings convened by respondent No. 1 for April 15 and 16, 1964, were illegally 
convened. - It appears that some resolutions were passed at those meetings re- 
garding which also the petitioner has made certain averments and the respon- 
dents have controverted them. It is not necessary to go into that controversy, 
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but it must be held that whatevér business was transacted at those meetings 
was illegal and without jurisdiction since the meetings themselves were not 
validly convened. We now direct the petitioner to make a fresh request to the 
commissioner to call a special meeting under the provisions of sub-s. (4) of s. 72, 
and if such a request is made, the commissioner shall proceed in accordance 
with the provisions of sub-s. (4) of s. 72. 

A minor issue betwecn the parties still remains to be determined. When 
the petitioner and others gave notice of the motion of no-confidence, respondent 
No. 1, as we have said, issued notice on March 11, 1964, convening two meel- 
ings, one on April 15, 1964, to consider the no-confidence motion against'himself 
and the other on April 16, 1964, to consider the no-confidence motion against 
his colleague the vice-chairman. This action of the chairman has also- been 
ehallenged in this petition and on behalf of the petitioner it has been urged that 
it was quite unnecessary to call two meetings and that both the resolutions 
eould have been discussed at one and the same meeting. It has also been alleged 
by them that this action was taken by the chairman himself with a view to 
assist his vice-chairman and that they intended and in fact did each preside at 
the meeting which considered the no-confidence motion against the other. Since 
we have held those meetings illegal, the same request has been made before us 
on behalf of the petitioner that we should order that only one meeting should 
now be held. We do not think that at the present stage we need go into this 
question, for, as we have said, consequent upon the failure of the chairman to 
perform his duty, the commissioner ought to have called the meeting and we 
have now directed him accordingly. It would, therefore, be in the first instance 
for the commissioner to decide for himself whether he should in the circifm- 
stances order one meeting to be or two meetings to be held as the case may 
be. That by the Act is his duty and we do not think that we are called upon 
to pronounce upon it at the present stage. In any case as soon as the petitioner 
or other member gives a requisition the commissioner must call one or more 
meetings as the case may be in compliance with s. 72(4). The petition is allowed 
aubject to the directions given above. There shall be no order as to costs. 

Petition allowed. 


Before Mr. Justice Kotval and Mr. Justice Palekar. 


THE BOMBAY GAS CO., LTD. v. R. N. KULKARNI." 
Industrial Disputes Act (XIV of 1947), Sec. 33C(2)—Benefit of privilege leave—Whether 
such benefit capable of being computed in terms of money within s. 33C(2). 

The benefit of privilege leave is not a benefit which is capable of being computed 
in terms of money within the meaning of those words in s. 33C(2) of the Industrial 
Disputes Act, 1947. 

Victor Oil Co., Ltd. v. Amarnath Das,’ Punjab National Bank, Ltd. v. Kharbanda," 
Central Bank of India v. Rajagopalan? and Bombay Gas Co. v. Gopal Bhiva,' 
referred to. 


Tr facts appear in the judgment. 


P. A. Mehta, instructed Ly Payne & Co., for the petitioners. 
M. C. Bhandare, for opponent No. 2. 


KortvaL J. The judgment and order in Special Civil Application No. -1404 
1962 will also govern the disposal of Special Civil Application No. 1460 of 
1963. In both these applications, the petitioner, the Bombay Gas Co., Ltd., 
is an employer within the meaning of the Industrial Disputes Act. Respon-- 


Decided, Juno 24, 1964. Special Civil 2 [1962] I L.L.J. 234, 8.0. 
Application No. 1404 of 1962 lith Special 3 oaa TI L.L.J. 89, 8.C. 
Civil Application No. 1460 of 1963) + [1963] I L.L.J. 608, B.C. 

1 [1961] If L.LJ. 113, 8.C. 
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dents No. 2 in both the applications are the two employees who originated the 
proceedings before the First Labour Court, Bombay, out of which these 
petitions arise. Respondent No. 1 in both these petitions is the First Labour 
Court itself presided over by Mr. R. N. Kulkarni. 


Sometime in the year 1953, disputes arose between the employer and his 
workmen, and the disputes were referred to the Arbitration of Mr. S. H. Naik. 
Mr. Naik made an award on December 28, 1953, and in the present petitions 
we are concerned with one part of that award which deals with the benefit 
given to the workmen of privilege leave. The benefit granted by the award 
was, as appears from paras. 25 and 26 of that award, in the following terms :— 


“25. At present the company grants 15 days’ privilege leave with pay per year to 
workmen (other than clerical staff). The Union has based this demand on two grounds, 
namely, that (1) the Company grants longer leave to the members of its senior clerical 
staff than that allowed to junior members of such staff, and (2) that need for rest and 
recuperation is greater in the case of senior workmen than in the case of junior work- 
men. In his award on the dispute between this Company and its staff Association made in 
September 1948 Mr. P. S. Bakhale pointed out that the older a man grows the greater 
is his need for rest and therefore some differentiation in the period of leave based on 
the length of service is necessary. He based his conclusion on the Award in Remington 
Rand Inc. Bombay and the workmen employed under it (Bombay Government Gazette 
Extra-ordinary, dated 18th December 1947, p. 4723). He therefore allowed different 
periods of privilege leave to the employees with service below 12 years and above 12 
years (198 I.C.R.p. 781 at p. 801). I would therefore like to keep in this case the 
differentiation in the periods of leave based upon length of service.” 

* “96. In fixing the quantum of privilege leave regard must be had in this case to 
the fact that the Company is a public utility concern manufacturing gas and therefore 
long leave granted to its workers is likely to have an adverse effect on its production. 
Besides it must be remembered that the Company grants to the workmen concerned in 
this reference sick leave on half pay and half dearness allowance for fifteen days every 
year with option to the worker to convert such leave to half its available period on full 
pay and allowance. The Company does not insist that the worker must exhaust the 
privilege leave to his credit before being entitled to sick leave. The worker also gets- 
10 (ten) paid holidays in a year. There is need for greater production in India. In 
consideration of all these facts, I direct the Company to allow to its employees (other 
than clerical) privilege leave at the rate of twenty-one days in a year to those who 
have put in service of more than 12 years. The amount of leave to be granted to em- 
ployees who have put in a service of 12 years or less will remain the same as at present,” 

Since the making of that award, it appears that its terms were implemented 
without dispute till the year 1958. As to how they were implemented is today 
in dispute. On July 18, 1958, respondent No. 2 in Special Civil Application 
No. 1404 of 1962 made an application purporting to be under s. 33C(2) of the 
Industrial Disputes Act, 1947, claiming that the benefit of 21 days’ privilege 
leave be given to him. A similar application was subsequently preferred by 
respondent No. 2 in Special Civil Application No. 1460 of 1963 on July 25, 
1963. Both the workers claimed that the amount at which the said benefit 
of privilege leave is given to them by Mr. Naik’s award should be computed 
and the amount determined by the Labour Court. It was the case of the em- 
ployee in Special Civil Application No. 1404 of 1962 that the employer had not 
granted him the full 21 days privilege leave each year in 1954, 1955, 1956 and 
1957 in spite of the fact that he had been in his employment during those years, 
In the other Special Civil Application No. 1460 of 1963, the same right has 
been claimed except that it is for six years. 


In answer to the applications, the employer not only denied the fact that he 
had not granted the full 21 days’ privilege leave per year but also raised other 
questions, particularly that the Labour Court had no jurisdiction to decide the 
question which was raised by the employees’ applications. It was contended 
on behalf of the employer that the benefit regarding which the employees had 
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presented their applications was not one which was capable of being computed 
in terms of money, and, therefore, the principal condition to the application 
of sub-s. (2) of s. 33C of the Act has not been fulfilled, and the Labour Court 
had no jurisdiction to grant the applications. Secondly, it was also contended 
that the very terms of the award indicated that 21 days’ leave should be 
granted in a year, and the employer had actually granted the leave as ordered 
by the award, but upon the interpretation which the employees wanted to 
put upon that clause, the question raised would not be a question which would 
fall within the jurisdiction of the Labour Court under s. 33C, and that the 
employees should follow other remedies under the Act. The Labour Court, 
which is respondent No. 1 before us in both the petitions, has overruled all 
the contentions of the employer and has assessed the benefit of the privilege 
leave in terms of money and granted that amount plus costs of the proceedings 
to both the employees. It is against that order that the employer has now 
come up in these petitions. 

Mr. Mehta on behalf of the petitioner in both the petitions has urged that 
the entire order passed by the first Labour Court was beyond its jurisdiction 
and competence for the reason that the benefit, which is conferred upon the 
employees by paras. 25 and 26 of Mr. Naik’s award, is not a benefit which is 
capable of being computed in terms of money within the meaning of sub-s.(2) 
of s. 88C of the Act, and, therefore, the Labour Court exceeded its jurisdic- 
tion in computing the money value of that benefit and awarding it to the em- 
ployees. In fact, the preliminary condition for the exercise of its jurisdiction 
was that there must be a benefit which is ‘‘capable of being computed in terms 
of money,’’ and that was not the case here having regard to the nature of the 
benefit granted and the terms upon which it was granted under the award. 
The other contention of Mr. Mehta-is that the award as such has not any- 
where indicated that the benefit of privilege leave could be evaluated and 
money granted in lieu thereof, and that, therefore, the Labour Court in giving 
money compensation to the respondents-employees was virtually enlarging the 
award and so acting beyond the jurisdiction conferred on it by s. 388C. There 
was also a minor ancillary point argued based npon the findings of the Labour 
Court that in computing the year for the purposes of, fixing the period of 
privilege leave, Sundays and paid holidays should be excluded. Mr. Mehta 
urged that that was directly contrary to the standing orders of the Company. 

Now, before we come to the question of jurisdiction, which is the fundamental 
question involved in these petitions, it is necessary to turn to the provisions 
of sub-s. (2) of s. 33C which are as follows :— 

“(2) Where any workman is entitled to receive from the employer any benefit which 
is capable of being computed in terms of money, the amount at which such benefit 
should be computed may, subject to any rules that may be made under this Act, be de- 
termined by such Labour Court as may be specified in this behalf by the appropriate 
Government, and the amount so determined may be recovered as provided for in sub- 
section (1)”. 

The sub-section and the jurisdiction which it confers upon the Labour Court 
have frequently come up for interpretation, and the question has now received 
the imprimatur of the highest Court. Several decisions of the Supreme Court 
were relied upon, and they are: (1) Victor Ow Co., Lid. v. Amarnath Das,’ 
(2) Punjab National Bank, Lid. v Kharbanda,? (3) Central Bank of India v. 
Rajagopalam® and (4) Bombay Gas Co. v. Gopal Bhiva.* Since these are the 
pronouncements of the highest Court, it is unnecessary to discuss them but it will 
be convenient at this stage to summarise the principles which they lay down. 
On the question of jurisdiction of the Labour Court under s. 33C, it has been 
held that, the function of the Labour Court under s. 38C(2) is that of a Court 
executing an order or decree, and, accordingly, it has been ruled that the normal 


1 [1961] II L.L.J. 113, S.C. 3 [1963] IT L.L.J. 89, 8.C. 
2 [1962] I L.L.J. 234, 8.C. 4 [1963] II L.L.J. 608, 8.C. 
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principle that ‘an executing court cannot go behind the deeree, nor can it 
add to or subtract from its provisions, but must implement it as it is’’, applies. 
In discharging its function of executing orders or awards, it must accept the 
decree as it stands. In one of the recent cases, viz., Central Bank of India 
v. Rajagopalan, the question raised was whether it is within the province of 
the Labour Court acting under s. 38C(2) to interpret the decree, and their 
Lordships have said that it would be the function of the Labour Court to so 
interpret a decree for the purpose of execution. In Central Bank of India 
v. Rajagopalan, the case referred to above, Mr. Justice Gajendragadkar (now 
the Chief Justice), in delivering the judgment on behalf of the Bench, re- 
marked (p. 96): 

“Besides, there can be no doubt that when the labour court is given the power to 

allow an individual workman to execute or implement his existing individual rights, 
it is virtually exercising execution powers in some cases, and it is well-settled that 
it is open to the executing Court to interpret the decree for the purpose of execution. 
It is, of course, true that the executing Court cannot go behind the decree, nor can 
it-add to or subtract from the provisions of the decree, These limitations apply also 
‘to the labour court; but like the executing Court, the labour court would also be com- 
petent to interpret the award or settlement on which a workman bases his claim under 
S. 38C(2)...” 
Tn an earlier passage of the same judgment, the learned Judge also pointed 
‘out the difference that exists between s. 388C(2) and s. 86A(/)—a distinction 
which serves to explain by contrast the ambit of s. 88C(2). Section 36-A(/) 
of the Act says that, if in the opinion of appropriate Government, any diff- 
‘ewlty or doubt arises as to the interpretation of any provision of an award or 
settlement, it may refer the question to such Labour Court, Tribunal or Na- 
tional Tribunal as it may think fit. The learned Judge explained the difference 
as follows (p. 96): 

“.,. Section 36A merely provides for the interpretation of any provision of an award 
-or settlement where any difficulty or doubt arises as to the said interpretation. Generally, 
this power is invoked when the employer and his employees are not agreed as to the 
interpretation of any award or settlement, and the appropriate Government is satisfied 
that a defect or doubt has arisen in regard to any provision in the award or settlement. 
Sometimes, cases may arise where the awards or settlements are obscure, ambiguous or 
otherwise present difficulty in construction. It is in such cases that S. 38A. can be invoked 
by the parties by moving the appropriate Government to make the necessary reference 
under it...But the scope of S. 38A is different from the scope of S. 33C(2), because S, 
36A is not concerned with the implementation or execution of the award at all, whereas 
that is the sole purpose of S. 33C(2). Whereas S, 33C(2) deals with cases of implemen- 
tation of individual rights of workmen falling under its provisions, S. 36A deals merely 
with a question of interpretation of the award where a dispute arises in that behalf 
‘between the workmen and the employer and the appropriate Government is satisfied that 
the dispute deserves to be resolved by reference under S. 36A.” 

Bearing these principles in mind we proceed to consider the points raised 
on behalf of the petitioners. Now, the cardinal point made on behalf of the 
petitioner is that the benefit of privilege leave, which has been granted by paras. 
‘25 and 26 of the award of Mr. Naik, is not a benefit which is capable of being 
computed in terms of money within the meaning of those words in s. 33C(2). 
On this point the cases to which reference has been made earlier, do indicate 
in particular instances whether it is a benefit which is capable of being computed 
in terms of money or not, but none of the cases has in terms interpreted. the 
governing words. We shall presently advert to those cases, but it seems to us 
that so far as the expression ‘‘benefit which is capable of being computed in 
terms of money’’ is concerned, in the absence of any definition of the word 
“benefit”? or of the words ‘‘capable of being computed’’, we can only give 
those words the normal connotation that they carry in the English language. 
‘By the word ‘‘capable’’, according to the Oxford Dictionary, is meant ‘‘sus- 
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ceptible’? and by the word ‘‘eompute”’ is meant ‘‘to estimate or determine by 
arithmetical or mathematical reckoning’’. The question then is, whether the 
benefit with which we are concerned, viz., privilege leave, is susceptible of 
being estimated or determined in terms of money by any arithmetical or mathe- 
matieal reckoning, That, is a question which, in our opinion, would fall to be 
determined upon a consideration of the nature of the benefit and the purpose 
for which it was granted to the workmen. 


We have already quoted paras. 25 and 26 of Mr. Naik’s award, and it is 
quite clear from those paragraphs that the privilege leave was considered as 
a benefit necessary for the worker, because he needs rest and recuperation, and, 
in fact, in this respect Mr. Naik followed the previous recommendations of 
Mr. P. 5. Bakhale when he made his award in 1948 in regard to the other 
members of the staff of this Company. In fixing also the extent of that benefit, 
viz., 21 days in a year as he has fixed, the vital consideration which prevailed 
with Mr. Naik was that senior workmen as they grow older require more rest 
and recuperation than the junior members of.the staff. Quite apart from 
these expressed grounds for the conferment of that benefit, it is well known 
that privilege leave is a sort of benefit granted to an employee so that he may 
recoup health after a long period of work and return to work refreshed. In 
short, it is a benefit which would have little meaning if it were not to be 
actually enjoyed by the worker and instead the worker were to be given a mone- 
tary privilege. It seems to us that this is the fundamental basis for the grant 
of this benefit of privilege leave,.and if so, it is implicit in the nature of that 
benefit and the purpose for which it is granted that it ought not to be allowed 
to be converted into money, except perhaps, when ultimately the worker rp- 
tires with privilege leave to his credit, which is not the case here so far as 
either of the two respondents-employees is concerned. We need not say any- 
thing about such a special case, but normally privilege leave, is by its very 
nature and purpose, a benefit meant to be enjoyed, and not to be encashed. 
The Labour Court adverted to the subject in paras. 8 and 23 of its order, but 
beyond pronouncing an ipse dizit that ‘‘the underlying principle of any paid 
leave or privilege leave is that an employee should be able to get wages for 
the leave period and should not be compelled to do the usual work of the 
employer’’, there is hardly any reason given why he held that it was a benefit 
which could be computed in terms of money. We are also fortified in the 
view which we have taken by the decision of the Supreme Court already re- 
ferred to above in Victor Oil Co., Lid. v. Amarnath Das. Though the question 
with which we are concerned was not directly in issue between the parties in 
that case, the workmen there, who had been ordered to be reinstated and were 
not so reinstated by their employer, had claimed among other things leave 
pay for the period during which the employer had failed to reinstate them. 
The Supreme Court held that, when the full salary for the period during 
which they worked was paid to the workers and there was no specific provision 
for encashment of leave, the claim for leave pay for the said period could not be 
granted. Mr. Justice Wanchoo, who delivered the judgment on behalf of the 
Court, observed (p. 115): 

“| ,.It is not disputed that there is no provision of encashment of leave in the ap- 
pellant-company and, therefore, when full salary was taken into account in the seven 
applications there was no question of any leave pay being paid as encashed amount over 
and above the full salary..... me 
It is not in dispute here that even in this Company, there is no provision for 
the encashment of the privilege leave, nor is there any such provision made in 
the award. Indeed, all that the award says is that the worker would be entitled 
to 21 days privilege leave each year. It must, therefore, be concluded that the 
view which the Labour Court took as to the nature of the benefit of privilege 
leave, which was in dispute before him, was not correct, and that, having regard 
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to the nature and purpose of the benefit, it was not one which was capable of 
being computed in terms of money. 

It was then pointed out on behalf of the respondent-employees that the word 
‘‘benefit’’? has been construed in a very wide sense as meaning ‘‘any advantage 
or profit’’, and reference was made to the decision in Punjab National Bank v. 
Kharbanda. In that case, the argument was advanced that the word ‘‘benefit’’ 
should be limited only to monetary benefits and not to benefits which are not 
expressed in terms of money or monetary benefits. That contention was nega- 
tived, and in negativing that contention, the Supreme Court remarked that, the 
word ‘‘benefit’’ in s. 380(2) is of wide import, and the accepted dictionary 
meaning thereof is ‘‘advantage or profit’. This decision was subsequently com- 
mented upon and affirmed in Central Bank of India v. Rajagopalan, where also 
it was accepted that the word ‘‘benefit’’ is of wide import and includes within 
it both monetary and non-monetary benefits. The question directly involved 
in these petitions, however, is not whether the benefit of privilege leave is a 
monetary or non-monetary benefit, nor is it disputed that the word ‘‘benefit’’ is 
of wide import and would include both categories. But what has been argued 
on behalf of the petitioner is that howsoever wide the meaning of the word 
“benefit”, it is qualified by the subsequent words of the section itself, viz. ‘‘cap- 
able of being computed in terms of money’’, and that, therefore, it is not a benefit, 
which, having regard to its nature and purpose, could ever be computed i in terms 
of money. 

In the decigion to which we have just selena: viz., Punjab National Bank 
v. Kharbanda, Mr. Justice Wanchoo, who, delivered the’ judgment on behalf of 
the Court commented upon the subsequent clause ‘‘which is capable of being 
computed in terms of money’’, and though, as we have shown, he held that the 
word ‘‘benefit’’ is of wide import, still he pointed out that the word used in 
the qualifying clause is ‘‘computed’’ and not ‘‘converted’’. He then remarked 
(p. 288): 

“...If the word had been ‘converted’ and the clause had read ‘which is capable of 
being converted in terms of money’, there would have been a clear indication that the 
benefit which was to be converted in terms of money was other than monetary benefit. 
The dictionary meaning of the word ‘convert’ is ‘to change by substituting an equivalent’; 
and if the word ‘convert? had been used in the qualiflying words, the argument that the 
word ‘benefit? only means non-monetary benefit might be incontrovertible. But the 
word in the qualifying clause is ‘computed’ and the dictionary meaning of the word 
‘compute’ is merely ‘to calculate’, Therefore, where the benefit to which a workman 
may be entitled has not already been calculated, for example, in an award which confers 
on him the benefit, it stands to reason that Sub-sec. (2) would apply for computation of 
such benefit if there is dispute about it.. 

It seems to us that the relief which the iioi Court has, in this case, given: 
to the employees virtually amounts to converting one benefit into another, and 
not merely computing the benefit of privilege leave. 

The paragraphs of the award by which this benefit was conferred upon the 
workers do not at all refer to any money equivalent or computation of any 
money equivalent in the event that privilege leave is not granted to any worker. 
Now, no doubt, in the discharge of its function as executing Court, the Labour 
Court can interpret the award, but howsoever it may interpret the award, it 
cannot read into that award any term that monetary compensation equivalent to 
the benefit of privilege leave was to be granted. Such a question was not even con- 
sidered by Mr. Naik when making the award. Therefore, it seems to us that when, 
for the first time, about five years after the award was made, the workers are ask- 
ing, for computation of the money equivalent of that benefit, there is no question: 
here involved of interpreting any term of the award. What in effect is being ask- 
ed for is that the workers be given an additional benefit, which was not the subject- 
matter of the award and was not within the consideration of the Tribunal which 
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made the award. To that extent, it seems to us that the Labour Court went 
beyond its jurisdiction. 

In para. 8, the Labour Court put the argument thus: 

“By refusing to give the privilege leave the employer deprives an employee of the 

benefit to stay away from work by getting the wages. By refusing the privilege leave 
the employer puts the employee to two losses viz. (1) loss of wages and (2) loss of leave 
or absence from work or rest. What the applicant has claimed in this case is wages 
for the leave period or days of privilege leave to which the applicant was entitled to and 
which the opponent refused to give”. 
Now, it seems to us that in this passage, the Labour Court has made an assump- 
tion which is not warranted upon the facts, viz. that the workers in these two 
petitions asked for privilege leave and were refused privilege leave by the 
employer. That is completely contrary to the facts. In fact, in para. 6 of the 
petition, it was the complaint of the employer that, at no time prior to the 
filing of the said application, did respondents No. 2 complain that they had 
not been given privilege leave to which they were entitled. Thus, it was the 
employer who was making a grievance of the fact that the workers had never 
asked for privilege leave before and that their application under s. 88C(2) was 
not maintainable. Therefore, it is clear that there could have been no possible 
refusal to grant privilege leave. Indeed, the statement, to which we have re- 
ferred above, made in the petition, was never controverted on behalf of the 
workers in this Court. They have not filed any return whatsoever, and, there- 
fore, the statement in para. 6 must be accepted as correct. If so, the one prin- 
cipal assumption which the Labour Court made that privilege leave was asked 
for and refused by the employer is contrary to the facts. 

But then, even assuming that a refusal of privilege leave has taken place, we 
are unable to understand the further reasoning of the Labour Court, It seems 
to have taken the view that when privilege leave is refused by the employer, 
he is automatically entitled to compensation or the money equivalent, that is 
to gay, to have the benefit computed. The other remark which the Labour 
Court made that it involved the employee in two losses, viz., the loss of wages 
and loss of leave or absence from work or rest is also not correct, because for 
the period of the leave the employee does work and is actually paid for it. 
Therefore, there is no loss of wages involved. All that is involved is the loss 
of the privilege leave itself. If no privilege leave is granted, the employee con- 

_ tinues to work and receives his pay. The Labour Court, moreover, did not at 
all advert to the grounds upon which and the purpose for which this benefit was 
given by the award itself. We are unable to sustain the decision of the Labour 
Court that the privilege leave was a benefit which was capable of being computed 
in terms of money. In our opinion, the privilege leave by its very nature can- 
not be computed in terms of money. 

Then we turn to the other point which was argued before us which, upon 
the view we have taken, is really not necessary to decidé, but since it has been 
argued in full, we merely state the point here. Paragraph 26 of the award 
granted privilege leave to the workmen at the rate of 21 days in a year. Now, 
it must have struck the Labour Court that when the award says a year, it 
could not possibly mean a calendar year or 365 days, because the employee, 
having regard to the other benefits which he receives of non-working days, such 
as Sundays, paid holidays, unpaid holidays, etc., could not possibly work for 
the whole of the calendar year. Then arose the question as to what wag in- 
volved in the direction of the award that the privilege leave shall be at the rate 
of 21 days in a year. The Labour Court has, it seems, after a considerable 
amount of hesitation come to its own conclusion that the year must be 291 days, 
and the manner in which it arrived at 291 days is by calculating various benefits 
which the workers had of non-working days including seven days of casual 
leave, 15 days of sick leave, 10 paid holidays and 10 unpaid festival days and 
other benefits. The employer has in his petition computed the year as being 
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of 300 days, a calculation which the Labour Court did not accept. Before us, 
several other interpretations have been advanced. The extreme one is that so 
long as a worker works for a single day in a year, he would be eńtitled to the 
whole of the privilége leave so long as his name continues on the master roll of 
the Company. Then it was variously argued that sick leave and casual leave 
eannot be computed for the purpose of arriving at the year for calculation of 
privilege leave. As we have said, it is unnecessary for us to go into these rival 
contentions, because we have shown that, in the first place, the privilege leave 
was not a benefit which was capable of being computed in terms of money. But 
we may say it here that the very fact that the expression used in the award of 
Mr. Naik is capable of such varied interpretations shows that initially the use 
of the word ‘‘year’’ in the award not having been defined, we would be, un- 
doubtedly, adding to the award, were we today to hold that though an year is 
mentioned, it is something less than a year. That again, as has been clearly 
held upon the authorities, would be beyond the jurisdiction of the Labour Court 
to do. In the view we have taken it is also not necessary to decide whether 
Sundays and paid holidays should be included or excluded in the computation 
of year. In our opinion, the question which was before the Labour Court 
clearly did not fall within the ambit of s. 383C(2). The Labour Court thus had 
no jurisdiction to adjudicate upon the question, nor to award monetary com- 
pensation in lieu of the privilege leave. 

Both the petitions will, therefore, be allowed, the order of the Labour Court 
set aside, and the applications of the workers dismissed. In the circumstances 
of the case, there shall be no order as to costs. 

° Petitions allowed. 


CRIMINAL REFERENCE. 


` Before Mr. Justice Kotval. 


VISHNUPANT ATMARAM KULKARNI v. SHANTABAI VISHNUPANT.* 

Criminal Procedure Code (Act V of 1898), Secs. 488, 12(1)—Jurisdiction of magistrate 
under s. 488(8)—Whether such jurisdiction limited to district in which husband 
resides or is. 


Under s. 488 of the Criminal Procedure Code, 1898, the jurisdiction of the magis- 
„trate is limited, to the district where the husband resides, that is to say, the jurisdic- 
tion is given to any magistrate in the district so long as the husband was resident in 
the district over which the magistrate held jurisdiction. 

In re The Petition of Shaik Fakrudin,' referred to. 


Tue facts appear in the judgment. 


G. H. Guttal, for the applicant. 
S. P. Kurdukar, for the opponent. 
Y. 8. Chitale, Hon. Assistant Government Pleader, for the State. 


KorvaL J. This reference raises a short but interesting question as to the 
jurisdiction of a Magistrate under s. 488(8) of the Code of Criminal Procedure, 
Respondent No. 2 Shantabai is the wife of respondent No. 1 Vishnupant. On 
January 25, 1963, the wife filed an application for maintenance under s. 488 
of the Code of Criminal Procedure before the Judicial Magistrate, First Class, 
Patoda, in district Bhir. At one stage, an ex parte order came to be passed 
against the husband on March 30, 1963, awarding maintenance to the wife and 
to her daughter. But that order was set aside on August 26, 1963, and then 
commenced the proceedings out of which the present reference arises. On Sep- 


®Decided, July 13, 1964. Criminal Refer- 1 (1884) I.L.R. 9 Bom. 40. 
ence No. 8 of 1964, 


742 THE BOMBAY LAW REPORTER. [vor. LXVI. 


tember 16, 1963, the husband filed a written statement wherein he took an objec- 
tion to the jurisdiction of the Magistrate at Patoda to try the proceedings under 
s. 488. The Magistrate overruled the objection by his order dated October 21, 
1963, and proceeded with the trial of the application. Three witnesses were 
examined on October 22, 1963, but in the meanwhile the husband had moved 
the Sessions Judge in revision and obtained stay of the trial. The Sessions. 
Judge has in revision held that the Judicial Magistrate, First Class, Patoda, had 
no jurisdiction to try the wife’s application under s. 488 and has made a recom- 
mendation to this Court that the application should be dismissed leaving it open 
io the wife to file a similar application in the ‘‘competent court of the judicial 
magistrate, Bhir’’. 

As pointed out by the Sessions Judge, the matter falls to be determined under 
the provisions of s. 488(8) which runs as follows: 

“Proceedings under this section may be taken against any person in any district 

where he resides or is, or where he last resided with his wife, or; as the case may 
be, the mother of the illegitimate child”. 
The question is what is meant by the word ‘‘district’’ and by the somewhat vagne 
expression ‘‘Proceedings...may be taken...in any district, where he resides or 
ig...°’, The view which the Sessions Judge has taken is that though the sub- 
section uses the word ‘‘district’’ the word is used ‘‘to distinguish the District in 
which the husband is living from that in which the wife may be living at the 
time of the application for maintenance and it does not mean that any court 
within the district in which the husband lives will have jurisdiction to try that 
application’’. Upon this view the Sessions Judge held that the proper Court 
to take cognizance of the petition in the first case is the Oourt within whose 
jurisdiction the husband resides, 

It seems to me that the interpretation which the learned Sessions Judge has 
put upon the word ‘‘district’’ is not correct. It is not only the word ‘‘district’’ 
which one must have regard to, but the entire expression ‘‘any district where 
he resides’. There appears to be no reason why the express use of the word 
‘‘district’’ by the Legislature should be given any meaning different from the 
normal connotation of that word and I can see no reason at all why in spite of the 
use of the words ‘‘any district where he (the husband) resides’’, it should be 
limited only to a Court within that district within whose jurisdiction the 
husband resides. 

The object of the section appears to be clear enough: Where a husband and 
wife have fallen out and the wife is required to make an application either for 
herself or for her child, she should not be put to the harassment of going to the 
very place where the husband is at the time of the application residing. If that 
were so, the recalcitrant husband who has fallen out with the wife could move 
about from place to place and thus make it impossible for the wife to choose a 
place in which to prefer her application for maintenance. At the same time it is 
elear that a fractious woman should not be enabled to. harass her husband by 
making an application at any place very far from the place where the husband 
resides after their separation, and it seems to me that having regard to these 

_ rival claims of the two spouses the Legislature limited the jurisdiction under 
s. 488 to the district where the husband resides, that is to say, the jurisdiction 
was given to any Magistrate in the district so long as the husband was resident 

in the district over which the Magistrate held jurisdiction. 

In this respect it may be pointed out that the exercise of jurisdiction under 
s. 488 is limited to a Presidency Magistrate or a Magistrate of the first class and 
a first class Magistrate’s jurisdiction i is defined by s. 12 of the said Code. The 
jurisdiction under s. 12(/) is conferred upon a Magistrate districtwise and it is 
with reference to that jurisdiction that it seems to me the provisions of the other 
sections of the Code will have to be construed, particularly s. 488(8). 

The view I take is supported by the weighty remarks of a Division Bench of 
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this Court in one of the earliest cases In re The Petition of Shaik Fakrudin.' 
That was also a case under s. 488 of the Criminal Procedure Code, and raised a 
question of jurisdiction. No doubt, in that case the precise question which fell 
to be determined was the. question whether the wife could file her application 
in a ‘‘district’’ different from the ‘‘district’’ in which the husband resided. But 
in connection with that question the Division Bench discussed the provisions 
of the section and the intention of the Legislature in enacting it. West J., who 
delivered the judgment, referred to the jurisdiction exercised by Courts in such 
matters in England prior to the enactment of the Code of Criminal Procedure 
and he pointed out that ‘‘The state of the law in England referred to in the 
foregoing observations must have been familiar to the Indian Legislature when 
the Code of Criminal Procedure was passed’’. Therefore, it was with reference 
to the jurisdiction exercised by English Courts in analogous matters that the 
learned Judge construed the provisions of the Code of Criminal Procedure. 

He held in that case that since the section refers to the district in which the 
husband resides or is, the wife could not prefer her application in a different 
district, but at the same time the learned Judge was concerned to point out that 
‘the provisions of s. 488(7) (as it then existed; now sub-s. (8)), conferred the 
jurisdiction districtwise. At page 46 he observed: 

“The above considerations lead us to the conclusion that the jurisdiction in the cases 
of maintenance is to be exercised only in the district in which the person on whom any 
final order that may be passed in the proceedings is to operate has his residence at the 
time of making the complaint. Any other construction of the enactment would defeat 
the intention of the Legislature.” 

No doubt, in that case it had appeared to the Division Bench that the wife 
was taking undue advantage of the provisions of the Code, in that she had 
preferred her application in a district and indeed in a State different from, the 
district and the State in which the husband was residing and, in that case, the 
Division Bench interpreted the section to mean the district in which the husband 
resides. Before the Division Bench a contrary view taken by the Allahabad 
High Court was referred to and West J. remarked, 

“...The consequences of maintaining the view taken in that case would be dis- 
astrous. Any fractious woman might thus make her husband’s life miserable by wilfully 
going from place to place, and dragging him after her by repeated complaints, all per- 
haps equally unreasonable” (p. 46). 

These remarks were, with all respect, undoubtedly apposite in that case, but 
the wife in the present case has moved a Magistrate in the very district in 
‘which the husband resides and I can see nothing wrong in it. To use the same 
reasoning and language as West J. used if the view were to be taken that the 
wife should file her application only in the Court where the husband resides, 
any fractious husband may thus make the wife’s life miserable by wilfully 
‘going from place to place and dragging her after him by constantly changing 
_ his residence. Thus, it seems that a balance had to be struck between the possi- 

bility of harassment to the husband as well as to the wife and having regard 
to these circumstances, the Legislature adopted a happy mean by limiting the 
Jurisdiction to the district in which the husband resides or is. 

Upon the view which I have taken, it is clear that the trying Magistrate had 
jurisdiction to entertain the application of the wife. I am unable to accept the 
Reference. I confirm the order of the trying Magistrate dated October 21, 1962. 
The proceedings are now returned to the trying Magistrate for disposal aeccord- 
ang to law. 

: Reference rejected. 


1 (1884) LL.R. 9 Bom. 40. 


744 THE BOMBAY Law REPORTER. (VOL. LXVI. 
APPELLATE CIVIL. 


Before Mr. Justice Naik i ' 


MISS ANINHA D’COSTA v. SMT. PARVATIBAI M. THAKUR.” | 
Bombay Court-fees Act (Bom, XXXVI of 1959), Sec. 8—Court-fees in suit for possessiomw 


by licensor against licensee to be paid on market value of property—Such market 
value how to be determined. 


In a suit for possession by a licensor against his licensee, court-fee is to be paid 
on the market value of the property. One way of determining the market value is 
to compute it on the basis of twelve-and-half years’ occupation charges payable by 
the licensee to the licensor as laid down in S. Sohonsingh Chhadda v. Jitkaur? But, 
this is not to be regarded as the universal rule. If the subject-matter of the suit 
has been wrongly valued, the Court may determine the correct value after holding 
such inquiry as it thinks fit for that purpose, as laid down in s. 8 of the Bombay 
Court-fees Act, 1959. If there is dependable evidence in the case about the market 
value of the subject-matter of the suit, the Court can accept that value even at the 
appellate stage and direct the parties to pay court-fees on such value. 

Lekhiram v. Vidyut etc. Industries? followed, 


Tam facts appear in the judgment. 


C. P. Patel, for the appellant. 
K. 8. Lalla, for the respondent. 


e 

Nar J. The suit giving rise to this appeal was filed by the plaintiff against 
the defendant for the following reliefs: 

(1) That the defendant be directed by a mandatory injunction to remove herself 
and her belongings and her agents and servants from suit premises. 

(2) That the defendant be ordered and decreed by an injunction restraining her 
agents and servants to enter upon and remain on the suit premises. 

(3) That the defendant be ordered to pay compensation at the rate of Rs. 235 p.m. 
The plaintiff alleged that the premises, which she had taken on ownership 
basis, were given to the defendant on November 15, 1959, on leave and licence 
basis and that the plaintiff had revoked the licence. The defendant resisted 
the suit on several grounds. She contended that, in the first place, no suit for 
mandatory injunction would lie and it was meumbent on the part of the 
plaintiff to have asked for actual possession. Secondly, she contended that 
since the relationship between the parties is one of landlord and tenant, the: 
City Civil Court had no jurisdiction to entertain and try the suit and the suit 
ought to have been filed before the Presidency Small Causes Court, which is 
the Court of exclusive jurisdiction. Finally, she contended that the agreement 
on which the premises were given to her was of tenancy and not of leave and 
licence. 

The trial Court held that the agreement between the parties created the 
relationship of leave and licence and not of tenancy. It further held that the 
suit for mandatory injunction would be tenable in view of the fact that the 
licence creates a personal privilege and there is no right in respect of the pro- 
perty created by the agreement. In consequence, the Court came to the con- 
elusion that the City Civil Court had jurisdiction to try and decide the suit, 
Consequently, it decreed the plaintiff’s suit. It is against that judgment that 
the plaintiff has preferred the present appeal. 

Mr. Patel, for the appellant, raised a preliminary point contending that ; in 
effect a suit for mandatory injunction is a suit for possession and that being 

*Decided, July 29, 1963. First Appeal No. 1 (1963) Letters Patent Appeal No. 13 of 
678 of 1931, against the decision of B.A. Chandi- 1963, decided by Patel and Shah JJ., ov 


ramani, Judge, City Civil Court, Bombay, April 3, 1963 (Unrep.). 
in Short Causo Suit No. 4148 of 1960. 2 (1963) 65 Bom. L.R. 604. 
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the ease, the relief will have to be valued for the purpose of court-fee and 
jurisdiction at the market value, and if the market value of the property is 
taken into account, the City Civil Court will not have jurisdiction to try the: 
suit. This point was not raised in the trial Court. But the point has been. 
raised in view of a decision recently given by a Division Bench of this Court 
comprising Mr. Justice Patel and Mr. Justice Shah in Lekhiram v. Vidyut ete. 
Industries! and also the decision given by the same Bench in S. Sohonstngh 
Chhadda v. Jitkaur.2 In Lakhiram v. Vidyut etc. Industries after discussing: 
the effect of the decisions of this Court in Bai Shtrinbai Rahim v. Narayandas? 
(Single Judge), Burjor Pestonji v. Nariman Minoo+ (Division Bench) and 
Radhabat Vasudeo v. Nandlal? the Court took the view that it is not open to 
the plaintiff to file a suit for the relief of mandatory injunction, when the 
licence has been revoked and the defendant continues in the premises as a 
trespasser. The learned Judges further held that it is open to the Court to. 
construe the relief of mandatory injunction as a relief for possession and on 
that basis to call upon the plaintiff to put a correct valuation both for the pur- 
poses of court-fee and jurisdiction. This view is binding on me and I respect- 
fully follow the same. The valuation for the purposes of court-feé and juris- 
diction would be the market value of the property. Such valuation has to be 
arrived at in case of dispute by followimg the procedure laid down in ss. 8, 9 
and 10 of the Bombay Court-fees Act. In 8. Sohansingh Chhadda v. Jitkaur 
the learned Judges, after stating that the market value of the property is to 
be taken as the value for purposes of jurisdiction and court-fee, stated that it 
would be desirable to compute the market value on the basis of twelve and a 
half years’ occupation charges charged by the plaintiff. Mr. Patel contended 
that the rule laid down by the Division Bench in the Letters Patent Appeal 
is binding in all cases and, therefore, the valuation of the suit property should 
also be arrived at by following the method suggested in the judgment. It is 
true that in the case under consideration, the learned Judges did arrive at the 
market value by following the rule of twelve-and-half years’ occupation charges. 
I do not, however, think that the learned Judges intended to lay down a rule 
of thumb to be applied in all such eases. Such a rule may, perhaps, be followed 
in cases where there is no evidence regarding the market value or in cases where 
there is no other means of ascertaining the market value. Section 8 of the Court- 
fees Act lays down that the correct valuation of the property is to be arrived 
at in all cases, where the suit has been wrongly valued by the plaintiff and for 
that purpose the Court may hold an inquiry into the matter. Sections 9 and 
10 of the Bombay Court-fees Act provide the mode and the manner in which 
the inquiry is to be conducted for arriving at the market value of the property 
in question. I do not think that the learned Judges intended to lay down a 
tule, which will have the effect of superseding the provisions of the statute. 


Mr. Lulla, for the respondent, conceded that in view of the decision of the 
Division Bench in the two eases cited above, it would be open to the Court to 
construe the mandatory injunction as a relief for possession. He also conceded 
that it was necessary to arrive at the correct valuation of the claim for posses- 
sion for the purposes of court-fee as also jurisdiction. Ife, however, argued 
that in this case, there is ample evidence to show what was the correct value of 
the property in suit. In this connection, he pointed out that the premises were 
purchased by the plaintiff for Rs. 10,000 in about 1954. He then referred to. 
the evidence of broker Mirani, who stated that the plaintiff approached him 
for help in disposing of the suit premises and she quoted the figure of Rs. 15,000 
as the price of the suit premises. This statement was elicited from the witness. 

1 (1963) 65 Bom. L.R. 604, 3 (1952) 66 Bom. L.R. 481. 

2 (1963) Letters Patent Appeal No. 13 4 (1952) 65 Bom. L.R. 418. 
of 1983, decided by Patel and Shah JJ., on 5 (1956) 59 Bom. L.R. 127. 
Apri) 3, 1968 (Unrep.). 
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in his eross-examination. In answer to questions in eross-examination, the 
plaintiff stated: i 

“The defendant used to tell me that if I wanted to sell the suit premises, sħe would 
buy them. I told the defendant that I was prepared to sell to the defendant for 
Rs. 15,000/-. The defendant agreed to buy the suit premises for Rs. 15,000/-... No 
agreement ultimately resulted as the defendant was not in a position to pay the sum 
of Rs, 15,000/- immediately. The defendant offered to pay Rs. 8,000/- immediately and 
Ra. 7,0000/- later on. I was agreeable to this offer, but the defendant did not pay 
Rs. 8,000/- and gave me a notice sometime thereafter”. $ 
This part of tho plaintiff’s evidence finds corroboration from the ađmissions 
made by the defendant saying that the plaintiff had told her that either she 
‘should purchase the premises or should hand over the possession thereof. 
Mr. Lulla made an open offer saying that his client was still prepared to sell 
the suit property upto a sum of Rs. 24,000 to the defendant or to anyone else. 
He put the figure of Rs. 24,000 with a view to demonsirate that, in any case, 
the value of the suit property is below Rs. 25,000, which is the limit of pecuniary 
jurisdiction of the City Civil Court. There is a further difficulty in applying 
the rule laid down by the Division Bench in the Letters Patent Appeal for 
arriving at the valuation of the suit property and it is this that, in the case 
which was considered by the Division Bench, a sum of Rs. 22 was charged for 
the occupation of the premises. In the present case, however, a sum of Rs, 235 
is charged not merely for the use and occupation of the premises but also for 
the use of the furniture, which belonged to the plaintiff. Mr. Lulla contended 
that the rent for furniture itself would be about Rs. 75, in which case, she 
pointed out that, even if the rule laid down by the Division Bench is adopted, 
the value of the property would be less than the pecuniary limit of the juris- 
diction of the City Civil Court. In view of the evidence that is already on 
record, which clearly shows that in any case, the jurisdiction of the City Civil 
Court is not ousted, I am inclined to the view that it is not necessary to hold 
‘an inquiry into the valuation of the claim for possession in the suit. Mr. Lalla 
was prepared to pay the court-fee on the valuation of Rs. 15,000, which, accord- 
ing to him, was the correct value at the time of the suit on the basis of the offer 
made by the plaintiff to the defendant. 


[The rest of the judgment is not necessary for this report]. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desai. 
RAO SAHEB MOHANLAL KESHAVJI KOTHARI 


U 
MRS. ROSE THERESA GONSALVES.* 

Execution proceedings--Execution of mortgage decree—Sale of land—Misdeseription of 
property in particulars and conditions of sale—Whether purchaser entitled to have 
sale set aside—Notice of motion to set aside such sale, maintainability of—Civil Pro- 
cedure Code (Act V of 1908), O. XXI, rr. 89, 90, 91; Sec. 47—-Rules 466, 523-525 of the 
Bombay High Court (O. S.). 


At an auction sale, held by the Commissioner for Taking Accounts, in execution 
of a mortgage decree, the applicant was declared purchaser of certain land which 
was represented to be available for building construction and which he wanted to 
use as such. From the description of the property in the particulars and condi- 
tions of sale the applicant had assumed that the property was wholly available for 
building construction. Subsequent to the sale it was discovered by the applicant 
and the mortgagee that more than two-thirds of the land was not available for 


Decided June 20, 26 & July 2, 3, 1963. O.C.J. Suit No. 432 of 1985. 
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building construction as this area was liable to be acquired and was fixed for acquisi- 
tion by the local authority for the public purpose of a playground. On the ques- 
tion whether the applicant was entitled to have the sale set aside:— 

Held, that the non-disclosure of the reservation of the area for the public purpose 
of a playground amounted to such an error or misdescription that but for such mis- 
description the applicant would not have purchased the property, 

that the parties were under mutual mistake as regards the fact essential to the sale 
of the property, and, 

that, therefore, the sale should be set aside. 

The auction-purchaser has a right to have an execution sale held in pursuance of 
a mortgage decree set aside on the ground of misleading conditions le. conditions 
involving misrepresentations, or fraud, or mistake or parties noti being ad idem as 
to the property sold. 

When the property agreed to be sold is under disability of being acquired by a 
municipal body or government unknown to the intending purchaser and the liability 
is not disclosed by the seller, the contract of sale must be set aside on the ground 
that the parties were not ad idem as regards the property agreed to be sold. The 
property must be held to be so misdescribed that the purchaser would not enter 
into the contract of purchase but for such misdescription. 

Mahomed Kala Mea v. Harperink; Chimabat v. Dhula Kuppa! Santimmappo v. 
Balbhim Co-op. Society and Ramlal' Sen v. Suradhanisundaree Pal Chaudhurani,‘ 
followed. 

Where in proceedings initiated before the Commissioner by the auction-purchaser 
to set aside the auction sale, the Commissioner is of opinion that non-disclosure of 

° certain facts vitiates the sale, the purchaser can proceed by way of a notice of 
motion for confirmation of the opinion of the Commissioner, Such an application 
would be under the Rules framed by the High Court for the Original Side and not 
under the Civil Procedure Code, 1908. 


Rao Sanep MOHANLAL and others (plaintiffs), who were mortgagees, filed a 
suit to enforce mortgage of certain property. A preliminary mortgage decree 
‘was passed on January 15, 1960. The decree absolute for sale was passed on 
February 28, 1960. In pursuance of that decree absolute for sale, the Commis- 
sioner for Taking Accounts of the High Court held the auction sale on April 
6, 1962. At the auction, one Shankar Gunaji Chavan (applicant) was declared 
purchaser of the property for the price of Rs. 51,000. He then paid Rs. 12,750 
being 25 per cent. of the price payable as earnest money under the Particulars 
and Conditions of Sale. 


The property was described in the Particulars and Conditions of Sale as 
“All that piece or parcel of agricultural land admeasuring 2 acres and 6 
gunthas’’; ‘‘not in the limits of Notified Area Committee”. It was declared 
*‘that permission to make non-agricultural use of the land was granted on April 
30, 1955” and ‘‘Sanad was executed on 9-7-1958’’. By conditions 6 and 7 
it was provided that the plaintiffs’ attorneys shall within seven days after the 
sale deliver to the purchaser an abstract of the title and that the purchaser shail 
within seven days after the actual delivery of the abstract deliver at the office 
of the plaintiffs’ attorneys a statement in writing of his objections and requi- 
sitions and that the purchaser shall pay the amount of purchase-money to the 
Commissioner within one calendar month from the day of sale. The further 
Conditions provided for execution of conveyance by the parties to the suit 
and other incidental matters. 


The applicant’s case was that at the date of the auction, plaintiff No. 3 as re- 
presenting the plaintiffs gave inspection of the Sanad mentioned in the Parti- 
eulars and Conditions of Sale along with a plan of the property. The plan 
showed that the property was divided into 13 plots. The plan also showed 

1 (1908) L.R. 36 I.A. 32,8.0. 11 Bom. L.R. 3 (1949) 52 Bom. L.R. 112. 

227. 


z 4 (1935) I.L.R. 63 Cal. 124. 
2 (1918) 21 Bom. L.R. 281. 
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lay-out of internal roads. Plaintiff No. 3 also represented to the intending 
bidders that the property was available for building purposes. 

The applicant saw an architect in connection with the completion of purchase 
of the property and came to know from the architect that a large portion of 
the land agreed to be purchased had been reserved for public purpose, viz. for 
playground. A development plan for Greater Bombay had been notified and 
that in that plan about 6,200 square yards from the aggregate area of about 
10,406 square yards of the property had been reserved for public purpose, viz. 
playground. The applicant thereupon by his attorneys’ praecipe dated April 
30, 1962, addressed to the Commissioner, recorded the relevant facts and inter 
alia stated that ‘‘the fact of the reservation of more than 2/3rd of the whole 
area for a playground had not been disclosed in the Particulars and Conditions. 
of Sale.’ The applicant had purchased the land on the representation made 
by the plaintiffs that all the plots as shown on the plan annexed to the Sanad 
could be used for constructing buildings for residential purposes, but as more 
than 2/3rd of the area had been reserved for a playground the remaining area 
had become useless to the applicant. He stated that the plaintiffs were bound 
to disclose these facts before the property had been put up for sale by public auc- 
tion. The plaintiffs had induced the applicant to purchase the land by sup- 
pressing vital facts affecting the property and that the applicant was, there- 
fore, not bound to complete the sale and was entitled to the refund of the 
earnest money. He applied to the Commissioner for holding an urgent meeting 
to consider the matter. 

A copy of the praecipe was forwarded to the attorneys of the plaintiffs. By their 
attorneys’ reply dated May 3, 1962, the plaintiffs raised contentions. They 
denied that they had suppressed any facts from the applicant purchaser. They 
stated that they were not aware of the reservation of the property for public 
purpose and, therefore, could never disclose that fact in the Particulars and 
Conditions of Sale. They denied having made any representations orally as 
stated in the praecipe. On June 16, 1962, the Commissioner held a meeting 
to consider the questions raised in the proceedings. At that meeting, the Com- 
missioner held as follows :— 

“I am of opinion that non-disclosure of the fact that a major portion of the property 

is under Municipal Notification is a material fact which ought to have been disclosed and 
that the sale should be set aside. I direct the purchaser to approach the Court to have 
the sale set aside.” 
The applicant thereupon took out a Notice of Motion dated July 18, 1962, for 
an order that the auction sale of the property held on April 6, 1962, be set aside 
and that the Commissioner be directed to refund to the applicdnt Rs. 12,750 
paid as earnest or deposit and for costs. 


The Notice of Motion was heard. 


H. O. Chinoy, with S. J. Sorabji, for the applicant, in support. 
H. H. Dalal, for the plaintiffs, to show cause. : 
R. V. Mehta, with Mayank Mangaldas, for defendant No. 2-F, to show cause. 


K. K. Desar J. [His Lordship after stating the facts, proceeded] . Mr. Mehta 
for defendant No. 2-F has contended that the application is barred by law of limi- 
tation and must be dismissed. Mr. Dalal for the plaintiffs has contended that 
the plaintiff’s only remedy was to file a suit and the notice of motion is mis- 
conceived. Mr. Dalal has also contended that the plaintiffs do not admit that 
about 6,200 square yards of the property agreed to be sold have been reserved 
for public purpose of a playground as contended by the applicant. 

As regards the contention that the application is barred by the law of limi- 
tation, reliance has been placed by Mr. Mehta on art. 166 in the first schedule 
to the Limitation Act. Under that article, for all applications under the Code 
of Civil Procedure to set aside a sale in execution of a decree, 30 days’ time 
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from the date of the sale is prescribed. His contention is that this application 
to set aside sale is under the Code of Civil Procedure and that it could only 
be made within 30 days from April 6, 1962, being the date of the auction sale. 
This notice of motion has been taken out on July 18, 1962, and is obviously 
beyond 30 days from the above date of the auction sale. According to Mr. 
Mehta, therefore, this application must be held to be barred by the law of 
limitation. 

In this connection, it is necessary to mention that the applications under the 
Code of Civil Procedure for setting aside sales in execution can only be made 
under the provisions of O. XXI, rr. 89, 90 and 91. Under r. 89, application 
can be made by any person owning property or holding an interest therein by 
virtue of a title acquired before such sale. This rule, therefore, cannot apply 
to the applicant. Under r. 90, application can be made by the decree-holder, 
or any person entitled to share in a rateable distribution of assets, or whose 
interests are affected by the sale. This rule also, therefore, is not applicable to 
the applicant. Under r. 91, the purchaser at sale in execution of a decree is 
entitled to apply to the Court to set aside the sale, on the ground that the judg- 
ment-debtor had no saleable interest in the property sold. The contention of 
the applicant in this case is not that the judgment-debtor had no saleable inte- 
rest in the property sold. His contention is that the agreement for sale con- 
cluded at the auction held by the Commissioner is vitiated, because 6,200 square 
yards out of the aggregate area of 10,406 square yards of the property agreed 
to be sold is reserved for playground and the fact had not been disclosed. Ac- 
cording to the applicant, the non-disclosure is such that it affects the consent 
giyen by the applicant to purchase the property. The consent was given in 
ignorance of the facts which ought to have been disclosed. The contract, there- 
fore, according to the applicant, is altogether void. The application could not 
be made by the applicant on the ground mentioned in r. 91. 

Ta this connection, reference was also made to the provisions of s. 47 of the 
‘Code of Civil Procedure. Under this section, all questions arising between the 
parties to the suit or their representatives and relating to the execution, dis- 
charge or satisfaction of the decree must be determined by the Court executing 
the decree and cannot be determined in a separate suit. It was sought to be 
contended that the application to set aside a sale in execution by an auction pur- 
chaser is covered by the provisions of this section. On that footing, it was con- 
tended that it must be held that the applicant’s application is under the Code 
of Civil Procedure. 

In connection with these arguments, Mr. Chinoy has rightly relied upon the 
decision of the Supreme Court in the case of Ramanna v. Nallaparaju.' The 
Supreme Court bas in that case clearly held that art. 166 in Schedule I to the 
Indian Limitation Act applies only when the sale is one which has under the 
law to be set aside under O. XXI, rr. 89, 90 and 91, of the Code of Civil Pro- 
cedure and it has ‘‘no application when the sale is inoperative and void’’. The 
Supreme Court also approved of the different previous decisions of various Courts 
where it was held that when a sale in execution is inoperative and void, an ap- 
plication by a judgment-debtor to have it declared void and for appropriate 
reliefy was governed by art. 181 in Schelude I to the Limitation Act. The 
question is as to whether art. 181 is applicable to the facts of this case. Article 
181 runs as follows :— 


mee * Applications for which no Three years. When the right to apply accrues.” 
period of limitation is 
provided elsewhere in 
this schedule or by sec- 
tion 48 of ‘the Code of 
- Civil Procedure, 1908 (V 
' > wi 1908). 


1 [1956] ALR. S.C. 87. 
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Ht must be stated that it is now well-established that the provisions of this 
article only apply to applications made under the Code of Civil Procedure. If 
at all this article applies, the application must be held to be within time. The 
application is filed within 3 months and 12 days from the date of the auction 
sale. The right to apply for setting aside the sale accrued to the appl- 
cant only upon his discovering the fact that 6,200 square yards of the 
property agreed to be sold at the auction sale was reserved for play- 
gronnd sometime after the sale and a little before the precipe dated April 
30, 1962. Mr. Chinoy has also contended that the applicant’s right to apply 
for setting aside the sale has not arisen under the Code of Civil Procedure, He 
has also pointed out that his application is made under the procedure prescribed 
by the Rules framed by this Court for the Original Side. He has relied upon 
the rr. 466, 523, 524 and 525. The rules 523 to 525, inter alta, provide that dis- 
puted questions arising out of objections or requisitions by a purchaser can be 
brought by any party before the Commissioner. The Commissioner has to de- 
cide such objections and certify his opinion regarding the objections or requi- 
Sitions made. Under r. 524, all important questions of title in dispute may be 
referred to the Commissioner for enquiry as to whether a good title has been 
made out. Under r. 466, the Commissioner is authorised to make a special 
report concerning any matter or thing arising in or about the matter referred 
to him, in order that the opinion of the Court may be taken therein or with 
respect thereto. It also provides that such special report shall be brought before 
the Court by such parties as the Commissioner shall direct by motion on notice 
and that such special report may be confirmed, discharged, or varied by order 
of the Court, or that any directions may be given thereon as shall appear to be 
necessary or expedient in that behalf. Obviously, special procedure has beén 
prescribed by the Rules made by this Court for sale of properties by the Com- 
missioner of this Court in pursnance of decrees passed in (mortgage) suits. 
The scheme that is provided in the Rules is altogether different from the scheme 
for sale of properties by Sheriff in execution of decrees. The procedure pre- 
seribed for sale by the Commissioner provides for a sale by auction in accord- 
ance with the terms and conditions settled by the Commissioner at a meeting 
of the parties. These conditions very often provide for making out a marketable 
title. These conditions always provide for delivery of abstract of title to the 
purchaser and for his right to make objections and requisitions on title. As I 
have already pointed out, the Rules provide for decision of such important ob- 
jections on title by the Commissioner and ultimately by the Court. This scheme 
necessarily shows that at the date of the auction only an agreement for sale is 
made and a concluded sale does not take place. `The sale is concluded by the 
conveyance that must be executed in due course. The application of the appli- 
cant accordingly has been made under the Rules framed by this Court and not 
under the Code of Civil Procedure. Even under art. 166, the time com- 
mences onty from the date of the sale, which, in my view, must be a concluded 
sale. In this case, there has been no concluded sale at all. Even if the article 
applies, the time never commences to run against the applicant. 

The contention that this application is barred by the law of limitation is,’ 
accordingly, negatived. 

It remains to be stated that it has now been well established that an auction 
purchaser is not covered by the provisions of s. 47 of the Code of Civil Pro- 
cedure. The auction purchaser is not ‘‘a party to the suit or a representative” 
of such party. The contention that the auction purchaser cannot proceed by 
way of notice of motion is directly contrary to the provisions of r. 466 as also 
rr. 523 to 525 which provide for the decision of all questions of objections and 
requisitions by the Commissioner. The applicant was entitled to obtain the 
opinion of the Commissioner on the questions raised by him. He obtained the 
opinion as mentioned above. His notice of motion is for confirmation of the 
opinion of the Commissioner and setting aside of the sale accordingly. The 
contention of Mr. Dalal that the notice of motion is misconceived is, accordingly, 
negatived. 


< 1963.j 
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[His Lordship after considering the evidence in the case, proceeded] The- 
other conditions, inier alia, provide for time for delivery of abstracts of 
title by the plaintiffs’ attorneys, objections and requisitions on behalf of the 
purchaser, for payment of purchase money, and execution of conveyance and 
such incidental matters. Condition 12 runs as follows :— 

“The descriptions of the properties including the areas contained in the Particulars 
of Sale are believed to be correct and shall be taken as correct. If any error or mis- 
statement or omission shall appear to have been made in the Particulars or description 
of the property, such error or misstatement or omission shall not annul the sale, nor 
entitle the purchaser to be discharged from his purchase nor shall any compensation be 
made to the purchaser in respect thereof,” 

Mr. Chinoy for the applicant has relied upon the description of the property 
along with the Note} above quoted and the condition 20tT (and the plan annexed. 
to the M Form Sanad) and contended that there was a clear representation in 
these conditions that permission to make non-agricultural use of the land had 
been given and that the property was available for building construction. Even 
though the applicant’s evidence that the plan had been shown to him at the 
date of the auction is not accepted, I have no doubt that the statements as con- 
tained in the above note and condition No. 20 contain clear unequivocal represen- 
tation made on behalf of the parties to the suit to the intending bidders and pur- 
chasers that the property was available for non-agricultural use. This repre- 
sentation having been made for the property that was situated in residential zone- 
within the limits of the Municipal Corporation of Bombay, meant that the pro- 
perty was available for building construction. This was made more clear by 
the plan annexed to the M. Form Sanad, which was one of the title deeds men- 
tioned in the conditions. The plan showed the property as divided inta eleven 
plots with road alignments on sides of all the plots. Now, this representation, 
having regard to the evidence on record, was untrue. It is clearly estab- 
lished on evidence that having regard to the development plan that the Bombay 
Municipal Corporation had prepared and published in pursuance of the Bombay 
Town Planning Act, 1954, 6,200 square yards of the property was not available 
for building construction. There is also no difficulty in accepting the appli- 
cant’s evidence that he had agreed to purchase the property with intent to put 
up building construction. This he was entitled to do relying upon the repre- 
sentation that is contained in the particulars and conditions of sale and the 
title deeds mentioned therein. The question is as to whether the applicant is in 
law entitled to have the sale set aside on the ground that the representation was. 
false and/or misrepresentation. Obviously, the representation relates to a mat- 
ter of fact which, according to the applicant, was essential to the agreement 
that he made for purchasing the property. The contention that Mr.-Chinoy 
has in this connection made is as follows :— 

The non-disclosure of the reservation of the extremely large portion of the 
property for the public purpose of playground amounts to such an error or mis- 
description of property that it entitles the applicant to interference by the Court 


t “All that piece or parcel of agricultural 
land admeasuring 2 acres and 6 gunthas situate 
at Mouje Mandapeshwar...This land is not in 
the limits of the Notified Area Committee. 

Note:—Permission to make non-agricultural 
use of the land was granted on 80th April 1955. 
The M Form Sanad was executed on 9-7-1958, 
In lieu of the assesement hitherto leviable, 
assessment was fixed at Rs. 32.50 np per year 
till 31-7-1957 or till the date of revising N.A. 
assessment whichever is earlier. The said 
asseasment is raised to Rs. 54.81 np per year.”’ 

tt “20. Permission to make non-agricultural 
use of the land in Lot No2 was granted by 
writing dated 30th April 1955 and the Form 
Sanad was executed on 9-7-1958. The pur- 
chaser of lot No. 2 shall accept the certified 


copy of the said writing and of the sald Sanad 
as conclusive evidence of the land in the Lot 
No. 2 having been permitted for non- 
agricultural use and shall not be entitled to 
raise any objection, make any requisition in 
respect thereof orrequire the production of 
any other deed or document. The emount of 
the non-agricultural assessment viz. Rs. 54.81 
nP is believed to be correct and shall be taken. 
as correct. The purchaser shall not make- 
any requisition or raise any objection in 
respect thereof nor shall he require pro- 
duction of any writing in respect thereof, 
or in respect of payment thereof, except the 
letter dated 15-7-1981 from the Mamlatdar, 
Borivli, to M/s B. K. Shah & Co.” 
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on the ground of equity that is always available to the auction purchasers in 
Court sales. This was, according to him, such misdeseription that in the absence 
thereof the purchaser would never have agreed to purchase the property. 


In support of this contention, Mr. Chinoy has relied upon the case of Randal 
Sen v. Suradhanisundaree Pal Chaudhuram®. He has also relied upon the case 
‘of Chimabat v. Dhula Kuppa. As regards the conditions of sale to be presorib- 
ed at the sale held in execution or in pursuance of decrees passed by Court, -in 
the above case reference is made to the opinion of the Privy Council announced 
in the case of Mahomed Kala Mea v. Harperink*. Lord Macnaghten, in deli- 
vering the opinion of their Lordships of the Privy Council in connection with 
.a sale held in execution, observed (p. 35): 

“Their Lordships regret to say that in their opinion there has been a lamentable mis- 
«carriage of justice in this case.” . 

He also observed (p. 37): 

“So the matter would have stood if the question had arisen between outsiders and 
‘the Court had had no concern in the matter beyond the duty of exercising its judicial 
functions. But over and above all this there is involved in this case a principle of supreme 
importance which the learned judges of the Chief Court entirely disregarded. 

It has been laid down again and again that in sales under the direction of the Court 
it is incumbent on the Court to be scrupulous in the extreme and very careful to see 
that no taint or touch of fraud or deceit or misrepresentation is found in the conduct of 
its ministers, The Court, it is said, must at any rate not fall below the standard of 
-honesty which it exacts from those on whom it has to pass judgment. The slightest 
‘suspicion of trickery or unfairness must affect the honour of the Court and impair its 
usefulness, It would be disastrous, it would be -absolutely shocking, if the Court were 
to enforce against a purchaser misled by its duly accredited agents a bargain so illusory 
:and so unconscientious as this.” 

Needless to state that having regard to the above strong observations of the 
Privy Council, it is the duty of all Courts to see that representations made in 
‘conditions of sale announced by its ministers or officers are true. If perchance 
such representations are found to be untrue or misleading, an equity arises in 
favour of an auction purchaser requiring the Court to intervene and set the 
matter right by striking off the sale as not binding. In the case of Chimabas v. 
Dhula Kuppa, a mortgage decree was passed. Sale was held in pursuance of 
the mortgage decree. The Conditions of Sale failed to refer to other two exist- 
img mortgages on the property in suit. After the property was knocked down 
‘at the auction sale the purchaser discovered the existence of the other two mort- 
gages and refused to pay price and complete the sale. On the application made 
‘on behalf of the mortgagees, the Commissioner of this Court issued a certificate 
to the effect that the sale was not a nullity. As the purchaser still refused to 
pay the balance of the price, a chamber summons was taken out on behalf of the 
mortgagees to show cause why he should not pay the balance. On considering 
the conditions of sale, Marten J. held that the sale must be set aside as the- 
‘conditions of sale were misleading and the parties were never ad idem. He 
found that the vendors thought that they were selling one thing and’ the pur- 
‘chaser thought that he was buying another thing. The purchaser, who was 
not aware of the other two mortgages, had thought that he was buying the entire 
property free from encumbrances. This had resulted from the misleading 
conditions of sale. The sale was accordingly held to be not binding on the 
purchaser and set aside. 

It is important to notice that in that case Marten J. proceeded on the footing 
that even in a matter of sale by the Commissioner of this Court in pursuance 
of decree for sale passed in a mortgagee’s suit, the sale may not be binding on 
the purchaser if the parties were not ad idem as regards the property sold. 
This has bearing on the contention made by Mr. Dalal that the sales in pursuance 


2 (1925) ILL.R. 63 Cal. 124, 4 (1908) L.R. 36 I.A. 32, 35, s.c. 11 Bom 
3 (1918) 21 Bom. L.R. 281. L.R. 227. 
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of mortgage decrees do not result into contracts of purchases. His argument 
was that the principles on which contracts are set aside (cancelled and rescinded) 
by reason of the provisions in the Contract Act or the Specifice Relief Act can- 
not be applicable to a sale by the Commissioner in pursuance of decrees for sale 
passed in mortgage suit. Now, it is true that he has by relying upon several 
reported cases pointed out that in sales in execution by Sheriff in pursuance of 
the provisions of the Code of Civil Procedure it has been repeatedly decided 
that there is no warranty of title in respect of the property sold by the Sheriff. 
Even so, it is to be noticed that it has been repeatedly held by diverse autho- 
rities that a sale in execution of a decree may be set aside on grounds which 
are all available for rescission and cancellation of contracts under the Specific 
Relief Act and grounds which arise under the provisions of the Contract Act 
such as misrepresentation, fraud, mistake and parties not being ad idem as to 
the property sold. In my view, therefore, the authorities which hold that there 
is no warranty of title in a sale in execution are no obstruction to decide that a 
sale even in execution can be set aside on the grounds which I have just enume- 
rated above. One authority, wherein sale is set aside on the ground of mislead- 
ing conditions, i.e. conditions involving misrepresentation, being a good ground, 
is the case of Chimabai v. Dhula Kuppa. Even in the latest authority of this 
Court cited before me in the case of Santimmappe v. Balbhim Co-op. Society® 
the right of an auction-purchaser to have an execution sale set aside is recog- 
nised. In the observations made at pages 119 to 122 the Court found that a 
suit by an auction-purchaser at a Court sale for refund of purchase money by 
the judgment-creditor on the ground that the judgment-debtor had no saleable 
inferest in the property sold did not lie unless the procedure prescribed by O. 
XXI, rr. 91, 92 and 93 was followed. That was the finding made having regard 
to the provisions in O. XXI, r. 98, which corresponded to s. 315 of the old Code. 
Even so, whilst considering the contention that the sale in that case ought to be 
set aside on the ground of misrepresentation and on the ground of mistake, it 
was observed as follows (p. 120): 

“_..Now, the case of misrepresentation obviously fails immediately we hold that when 
a judgment-creditor brings to sale property, he does not give any warranty that the 
judgment-debtor had any interest in the property. It is only if it could be said that he 
guarantees that there is some interest in the judgment-debtor thah we could say that 
there is some misrepresentation when the property is brought to sale. It may undoubted- 
ly be a case of mistake because it is obvious that when the judgment-creditor is not 
fraudulently or honestly misrepresenting the facts, he must be under a mistake as to 
the judgment-debtor having an interest in the property....” 


The further observations are (p. 120): 

“Now, there is some authority for saying that where it is found subsequent to the 
auction sale that the judgment-debtor had no saleable interest in the property a suit 
for money had and received on the ground of total failure of consideration would lie. 
That such a suit would lie when the officer who held the sale had no authority to do 
so was pointed out by their Lordships of the Privy Council in the case mentioned above, 
Dorab Ally Khan v. Abdool Azeez.” 

The Court refused to go into discussing this question in detail on the ground 
that the question did not arise in the case before it. The relevant further ob- 
servations are (p. 121): 

“Mr. Gokhale argues, however, that a suit would lie upon the equity which has been 
mentioned in Hitchcock v. Giddings’, irrespective of the question of the consideration 
having totally failed. Now, undoubtedly suits upon equities frequently lie. As a matter 
of fact a suit for money had and received is also a suit which is based upon the equity 
recognized by law Courts in certain cases. But we find no authority whatsoever for the 
proposition that a suit for return of the purchase money by an auction purchaser will 

5 (1949) 52 Bom. L.R. 112. 7 (1817) 4 Price 185. 
6 (1878) L.R. 5 L.A. 116. 
B.L.R—48 
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lie even without his showing that as a matter of fact there hag been a total failure of 
consideration, It is true that a defence was recognized in Hitchcock v. Giddings.” 
Reference is then made to the facts involved in the case of Hitchcock v. Giddings, 
and it is further observed (p. 121): 

r “...The matter was, therefore, in the stage of a contract, and it was because it was. 
at the stage of a contract that when subsequently it was found that both the vendor as 
well as the vendee were mistaken about a matter of fact, viz. the judgment-debtor’s 
interest in the property, it was held that the purchaser was entitled to avoid the con- 
tract upon which the suit was filed. We do not think that when the matter has 
gone beyond the stage of a contract when the purchaser has purchased property with 
the result that he has got the whole of the interest of the judgment-debtor he can come 
and say that he should be allowed to file a suit upon an alleged equity deducible from 
Hitchcock v. Giddings....” 

In my view, the observations in the case of Santimmappa v. Balbhim Co-op. 
Society also go to show that a suit by an auction-purchaser in execution sale 
would always lie in equity Courts on grounds of fraud, coercion, mistake, mis- 
representation, ete. It appears to me that it was on that very ground that the 
Privy Council in the case of Mahomed Kala Mea v. Harperink, and this Court 
in the above case of Chimabai v. Dhula Kuppa set aside sales in execution. 

In the case of Ramlal Sen v. Suradhanisundaree Pal Chaudhuram, in pur- 
suance of a decree for sale passed in a mortgage suit, the Registrar of the Court 
had sold an immoveable property situate at Calcutta. The sale was by auction 
under the procedure prescribed by the Rules of the High Court of Calcutta 
which are all similar to the Rules on the Original Side of this Court for sale by 
the Commissioner of mortgaged properties. The purchaser discovered after 
the sale that the frontage of the property extending back 12 feet from the then 
existing front of the building was subject to what is described in the case as 
rules for street alignment. These rules are similar to the rules which are 
described in Bombay as set back line rules. These rules imposed restrictions 
on the property sold in respect of street alignment and at the hearing 
were found to be a very material burden or liability on the property. The pur- 
chaser’s contention was that the existence of the street alignment was not disclosed. 
in the conditions of sale and the purchaser had, in the absence of a notice of 
the street alignment, believed that he had bought an unrestricted freehold. What 
he was in fact getting was not the property without the above burden and lia- 

‘bility and that he was not bound to complete the sale and the sale must be 
set aside. In deciding the above contention, the Court referred first to the 
case of Nursing Dass Kothari v. Chuttoo Lall Misser. In that case also the 
property that was sold at auction held by the Court was subsequently dis- 
covered to be subject to a plan for a proposed public street. About half 
the property bought was affected by the alignment notice. The purchaser 
refused to complete the sale and brought suit for refund of the earnest money 
paid. The Court found in the previous case of Nursing Dass v. Chuttoo Lall 
that notice issued under the Caleutta Improvement Acts for road alignment and 
the consequent liability to restriction upon the use of the premises constituted a 
matter of fact essential to the agreement and that in the circumstances the case 
fell within the provisions of s. 20 of the Indian Contract Act and the plaintiff 
was entitled to succeed. In the case of Ramlal Sen v. Suradhanisundaree the 
Court held that the subjection of the whole of the frontage of the property 
extending back 12 feet from the then existing front of the building to the res- 
trictions and liabilities imposed by the alignment was a very material burden of 
liability on the property. At any time the owner and the oceupier might find 
their premises cut down at the instance of the Calcutta Corporation and all the 
time until then they were under fear of the property being cut down and were 
restricted in their use and development of the property by the alignment. The 
Court held that the purchaser was a doctor who had bought the premises for his. 


8 (1923) LL.R. 50 Cal. 615. 
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own use and that the removal of the two front rooms might be a serious handicap 

to him in his professional duties. Reference is thereafter made to several English 
` decisions. The Court cited with approval the case of Flight v. Booth,® where 
it was held as follows (p. 377): 

“In this state of discrepancy between the decided cases, we think it is, at all events, 

a safe rule to adopt, that where the misdescription, although not proceeding from fraud, is 
in a material and substantial point, so far affecting the subject matter of the contract that 
it may reasonably be supposed, that, but for such misdescription, the purchaser might 
never have entered into the contract at all, in such case the contract is avoided altogether, 
and the purchaser is not bound to resort to the clause of compensation,” 
Following the above observations, the Court found that the alignment was a 
material and substantial disadvantage to the property so far affecting the sub- 
ject-matter that the purchaser would never have entered into the contract had 
he known of it. The Court also found that the existence of the alignment was 
undisclosed by the vendor; the purchaser, in the absence of a notice of align- 
ment, believed that he was buying an unrestricted freehold. Actually, he was 
buying a freehold subject to a substantial and material disadvantage by reason 
of the alignment. The non-disclosure of the alignment, in the view which the 
Court took, amounted to such an error or misdescription that it might reason» 
ably be supposed that, but for that error or misdescription, the purchaser would 
never have entered’ into the contract at all. On these grounds, the Court set 
aside the sale. 

Apart from the above authority, there are several other authorities, the result 
whereof is that when the property agreed to be sold is under disability of being 
acquired by a Municipal body or Government unknown to the intending pur- 
chaser and the liability is not disclosed by the seller, the contract of sale should be 
set aside on the ground that the parties were not ad idem as regards the property 
agreed to be sold. The property should be held to be so misdesecribed that the 
purchaser would not enter into the contract of purchase but for such mis- 
description. . 

In the present case, the plan of the property showed that it was divided into 
13 plots with road alignment shown for approaches to adjacent properties. The 
property is situate within the limits of Greater Bombay and it was represented 
to be available for building construction. The, evidence of the applicant is that 
he had purchased the property for building construction. He had assumed 
from the description of the property in the particulars and conditions of sale 
that the property was wholly available for building construction. The effect 
of the evidence is that both sides were unaware of the development plan declared 
and published by the Corporation in connection with the area in question. Both 
parties have subsequent to the sale discovered that 6,200 square yards of the 
property was not available for building construction. This area was liable to 
be acquired and was fixed for acquisition by the Corporation for the public 
purpose of a playground. On these facts, it is clear that the applicant had 
become purchaser of the property on the clearest understanding -that the whole 
of the property was available to him for building construction. The mortgagees- 
_ Plaintiffs had put up the property for sale through the Commissioner also on 

the clearest representation that the property was wholly available for building 
construction. The property, however, in fact is subject to the restrictions and 
liabilities and burden of acquisition to the extent of 6,200 square yards. Under 
these circumstances, it is difficult for me not to follow in this case the principles 
which are discussed in detail in the case of Ramlal Sen v. Suradhamisundaree Pal 
Chaudhuram. In my view, in this case also, the non-disclosure of the reservation 
of 6,200 square yards of the property for the public purpose of a playground 
amounts to such an error or misdescription that but for such misdescription the 
applicant would never have become purchaser of the property. The parties. 


9 (1834) 1 Bing (N.C.) 370. 
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must be held to have been under mutual mistake as regards the fact essential 
to the sale of the property. The sale is, accordingly, liable to be set aside. 

Mr. Dalal has, however, strongly relied upon condition 20 and argued that 
as regards the availability of the property for non-agriculiural use, the pur- 
chaser was not entitled to make any requisition at all. He was only entitled 
to delivery of certified copy of the writing dated April 30, 1955, being permis- 
sion to make non-agricultural use of the land and the M. Form Sanad executed 
on July 9, 1958, in that connection. In condition 20 it is provided that 

“the purchaser shall accept the certified copy of the said writing and of the said 
Sanad as conclusive evidence of the land in the Lot No. 2 having been permitted for 
non-agricultural use and shall not be entitled to raise any objection, make any requisition 
in respect thereof or to require the production of any other deed or document”. 
According to Mr. Dalal, this condition must be considered as taking out the 
matters provided therein from an essential matter between the parties. In this 
connection, he has relied upon the observations made in the case of Sada Kavaur 
v. Tadepally Basowtai.49 Tn that casc, a mortgagee havine filed a suit for re- 
covering the amount due on mortgage, assigned for valuable consideration all 
his claims under the mortgage deed and in the suit to the plaintiff. The assign- 
ment contained a covenant that the mortgagee-assignor ‘‘shall not be liable-for 
any defect in the claim iransferred and assigned or for any sums of money that 
may not be recovered’’. The assignee thereafter became party co-plaintiff in the 
suit of the mortgagee. The mortgage was found out to be attested by only one 
witness and not binding. The suit, therefore, had to be withdrawn. The assignee 
thereafter filed the suit against the assignor-defendant for a declaration that 
the contract of assignment was void and for return of consideration. The d- 
signee-plaintiff’s case was that the existence of valid mortgage was a fact essen- 
tial to the agreement of assignment between the parties. As that fact was found 
to be untrue, he was entitled to the relief claimed in the suit. The finding of 
the Court was that the covenant mentioned above was complete defence to the 
suit. As regards the first Court overlooking the covenant, the observations of 
the Court are as follows (p. 289) :— 

“,..How this came to be passed over by the learned Judge is not apparent. It may 
be that the covenant was treated as immaterial in consequence of his finding that the 
mistake as to the existence of a valid mortgage was common to both the parties, and 
on the supposition that the transaction was therefore void, an inference which seems 
to be supported by the circumstance that the learned Judge relies on section 20 of the 
Contract Act in decreeing the recovery of the consideration found by him to have been 
actually paid by the plaintiff for the assignment. 

If this inference be correct then the supposition that that section applied to the 
case and that the assignment was void, was clearly wrong, for whether a particular affir- 
mation as to the quality of a specific thing sold is conditional and the transaction is to 
be null if the affirmation is incorrect, is only a question of intenlion of the parties to 
be decided by the circumstances of each case....Where in addition to the affirmation 
there is a separalé warranty also in the agreement, the existence of such separale warranty 
shows that the matter of the warranty is not a condition or essential part of the contract, 
but the intention of the parties was to transfer the property in the subject of the sale 
at all events. In such cascs, if the sale is made in good faith and there is a breach of 
the warranty, the purchaser is entitled only to compensation for the breach of the 
warranty, and the sale is not even veidable....The present is an a fortiori case inasmuch 
as the vendee has chosen to contract io take the claim with all its defects and to hold 
the vendor not responsible for the consequences.” 

Relying upon the above observations, the argument advanced by Mr. Dalal is 
that condition 20 clearly provides that as regards non-agricultural use of the land 
the purchaser agreed to accept the writing dated April 30, 1955, granting per- 
mission for non-agricultural use and the M. Form Sanad as conclusive evidence 


10 (1906) LLL.R. 30 Mad. 284. 
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of that fact. The purchaser agreed not to make any further requisitions in that 
connection. According to Mr. Dalal, the result of the condition is that the fact 
of the property being available for non-agricultural use was agreed to be not 
essential to the sale of the property. According to Mr. Dalal, the existence of 
the above two documents was the only fact which must be considered as essen- 
tial and not the availablity of the property for non-agricultural use. The construc- 
tion contended for by Mr. Dalal appears to me to be far-fetched. The only 
effect of condition 20 is that the above two documents were clear proof that 
permission had been granted by the appropriate authorities to make non-agri- 
cultural use of the property. It is not the contention of the purchaser that these 
documents are not conclusive evidence of the fact of such permission. The ap- 
plicant is not making any requisition for proof of the fact that permission had 
been granted for non-agricultural use of the property. The complaint of the 
applicant is that the description of the property and this condition as also the 
plan annexed to the Sanad were all representations to the applicant that there 
was no obstruction in putting up building construction on the property. The 
complaint of the applicant is that 6,200 square yards of the property was liable 
to be acquired for the public purpose of playground and this fact was negligently 
not disclosed in the particulars and conditions of sale. That liability was a 
material Jatent defect in the property and in the description of the property. By 
the negligent non-disclosure of that material latent defect in the particulars and 
conditions of sale, the purchaser was led into making the contract of purchase. 
I do not accept the contention of Mr. Dalal that by reason of condition 20 the 
fact regarding the availabilitv of the property for building construction was 
afreed to be taken out from the essential matter relating to the property. 

Mr. Dalal also relied vpon the case of Balvant v. Bala Malu.!! In that case in a 
mortgagee’s suit decree for sale was passed. The property was sold to the plain- 
tiff. After the sale, all his attempts to get possession failed. In suits filed 
by him it was held that third parties who were in possession bad acquired 
good title to the property by adverse possession. In the plaintiff’s suit 
for possession that was dismissed the Court of first instance passed a decree 
against the mortgagee for refund of the price paid by the plaintiff. In appeal 
that decree was set aside and the matter was brought in Second Appeal before 
this Court. The Court found that an auction-purchaser, at a Court sale, should 
he get nothing from his purchase, must get the sale set aside under O. XXT, r. 91, 
of the Code of Civil Rrocedure before he can obtain the right to ask for refund 
of the purchase money. Whilst making such a finding, Macleod C. J. observed 
as follows (p. 813) : 

“| .He can undoubtedly maintain a svit against the judgment-debtor on any ground 
which is open to him in law such as fravd or misrepresentation; but such a claim would 
depend on different evidence, and would be entirely of a diffeycnt character to the pre- 
sent suit. No fraud or misrepresentation was alleged in the rlaint, and the only ground 
on which the plaintiff sought relief was that after he purchased the property he dis- 
covered that other persons were entilled to it. Therefore the decision of the District 
Judge is right and the appeal must be dismissed with costs.” 

It is difficult to see how the decision in this case supports Mr. Dalal’s contention. 
As regards the purchasers in execution sales, O. XXT, r. 91, of the Code of Civil 
Procedure is abundantly clear. Whilst selling attached properties, the Sheriff 
or the Court does not warrant title to the property. What is sold is right, title 
and interest of the judgment-debtor in the property attached. Even go, it is 
provided in r. 91 that if the purchaser finds that there was no saleable interest 
of any kind of the judgment-debtor in the property, the purchaser can have the 
sale set aside on that ground. What is sold in decrees in suits filed by mortgagees 
is not merely right, title and interest. The mortgaged property is directed to 
-be sold. If the mortgaged property is not available for sale, the Court would 
make such a finding before making any decree. If in that connection, by fraud, 
11 (1922) 24 Bom. L.R. 308. 
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mistake or similar reasons, decrees are passed, the sales in pursuance of such 
decrees to third parties would be liable to be set aside on the ground of fraud, 
mistake or similar grounds. This situation has been discussed in greater details 
by Marten J. in the case of Chimabai v. Dhula Kuppa. As I have pointed ont, 
in the sale by the Commissioner of this Court in pursuance of a decree for sale 
passed in a mortgage suit, the scheme of the Rules of this Court is that thé 
particulars and conditions of sale must be published and announced. These 
conditions must always be fair to the purchaser as pointed out by the Privy 
Council in the case of Mahomed Kala Mea v. Harperink. 

I have found it difficult to accept Mr. Dalal’s contention that the auction sale 
held by the Commissioner does not result into an agreement of purchase by the 
purchaser and is not a contract. It is true that it is difficult to find as to who 
is the seller. It is, however, not difficult to find that the auction-sale by the 
Commissioner always results into a contract. In my view, the terms and con- 
ditions of sale published by the Commissioner are an invitation to make offers 
for agreement for purchase on those terms by giving bids at the auction. The 
acceptance of the highest bid by the Commissioner’ results into an agreement 
for sale of the property on the terms and conditions announced by the Com- 
missioner in favour of the purchaser. The resulting agreement for sale is en- 
forceable by and against the purchaser. It can be also avoided by him on usual 
grounds. It appears to me that it is for this reason that one finds numerous 
authorities where sales held in pursuance of mortgage decrees are set aside on 
the grounds which are already referred to by me above. 

Under the circumstances, the notice of motion must be made absolute in terms 
of prayer (a). 

[The rest of the judgment is not material to this report.] X 

Notice of motion made absolute. 

Solicitors for the plaintiffs: B. K. Shah & Co. 

Solicitors for the defendants: Matubhai Jamietram & Madan: Kantilal & Co: 
Champaklal & Co.: Taher & Co. 


Before Mr. Justice K, K. Desai. 


KAMANI ENGINEERING CORPORATION LTD. v. SOCIETE DE 
TRACTION ET D’ELECTRICITE SOCIETE ANONYME.* 
Arbitration (Protocol and Convention) Act (VI of 1937), Sec. 3—Arbitration Act (X of 

1940), Sec. 34—‘Submission” mention in s. 3 of Act VI of 1937 whether an unilateral 
submission—What constitutes “submission” under s. 3—Whether Court can refuse 
to stay proceeding where conditions of s. 3 are satisfied—Defendant subsequent to 
application for stay of suit under Arbitration Act filing counter-claim—Defendant 
whether entitled to stay of suit, 

The submission mentioned in s. 3 of the Arbitration (Protocol and Convention) 
Act, 1937, must be made by all parties who want to refer the matter in dispute to 
arbitration. Some of the parties to a dispute cannot make submission as contem- 
plated in the section. The submission must also specify in all cases the matter 
agreed to be referred and legal proceedings must also relate to the matter agreed 
to be referred by the submission of the parties. Therefore, a Court cannot stay 
any proceeding under s. 3 of the Act, the subject-matters whereof are not agreed 
to be referred to arbitration by a submission agreed to between the parties. 

W. Wood & Son Ltd. v. Bengal Corpn.' referred to. 

The word “shall” in s. 3 of the Arbitration (Protocol and Convention) Act, 1937, 
is liable to be construed merely as “may”. Therefore, in appropriate cases the Court 
has power to refuse stay in application under s. 3 of the Act, though other condi- 
tions of the section are satisfied. 


“Decided, July 10, 1963. O.C.J. Suit No. of 1963) 
296 of 1961 (with Arbitration Petition No. 16 1 [1959] A.I.R. Cal, 8. 
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Under s. 34 of the Arbitration Act, 1940, if the defendant takes any steps even 
subsequent to his application for stay of the suit which may be considered as 
his own steps in the proceedings and/or his own independent steps to proceed 
with the matter in Court, to that extent his application for stay will be prejudiced. 
Therefore, if the defendant subsequent to his application for stay of suit files a 
counter-claim, he will not be entitled to stay of suit under s. 34 of the Act. 

KAMANI ENGINEERING CoRPoRATION Lip. (plaintiffs) were interested in mak- 
ing a tender to the Railway Administration in respect of the electrification of 
railway between Tatanagar and Kharagpur. As the plaintiffs required techni- 
eal assistance in connection with this project and tender they entered into a 
contract on April 22,.1959, with Societe De Traction Et D’EHlectricite Societe 
Anonyme (defendants), a corporation incorporated in Brussels which carried 
on business, inter alia, as consulting engineers in electrical, mechanical, civil and 
. construction engineers. In pursuance of this contract with the help of the de- 
fendants the tender that was to be made to the Railway Administration was 
prepared and completed and ultimately submitted by the plaintiffs to the Rail- 
way Administration. In about May 1960 the plaintiffs’ tender was accepted 
by the Railway Administration and a contract was given to the plaintiffs for 
electrification of railway between Tatanagar and Kharagpur. The work of 
electrification was commenced by the plaintiffs from September 1960. The de- 
fendants who had worked for the plaintiffs from time to time had submitted 
invoices for fees payable by the plaintiffs to the defendants and in respect of 
some invoices the plaintiffs had made part payments. In regard to the other 
invoices a dispute arose between the plaintiffs and defendants and on September 
101961, the plaintiffs filed a suit against the defendants inter alia for a decla- 
ration that the defendants had committed breach of the contract, for accounts 
in respect of items contained in certain invoices and for damages in the sum of 
Rs. 9,00,00. On January 22, 1962, the defendants took out a notice of motion 
for stay of suit under s. 34 of the Arbitration Act, 1940, and s. 3 of the Arbi- 
tration (Protocol and Convention) Act, 1937, as also s. 151 of the Civil Proce- 
dure Code, 1908. The notice of motion was dismissed on April 6, 1962. On 
this very day the defendants addressed a communication entitled ‘‘Request’’ 
to the Secretary of the Arbitration Court of the International Chamber of 
Commerce of Paris, Belgian Section, Ravenstein, Brussels, being the Court of 
Arbitration mentioned in the contract between the plaintiffs and defendants 
dated April 29, 1959, requesting him to set in motion the arbitration procedure 
provided in the contract and the Rules of the Arbitration Court. One year and 
four days after the date of the above ‘‘Request’’ the defendants filed Petition 
No. 16 of 1963, claiming relief under s. 3 of the Arbitration (Protocol and Con- 
vention) Act, 1937. In the meantime the defendants’ appeal from the dismissal 
of the notice of motion was dismissed on November 16, 1962 on the ground 
that the plaintiffs were disabled from making such an arbitration agreement 
and were not bound by the same. At the end of the judgment it was stated 
as follows :— 

“Mr. Parpia (Counsel for the Defendants) says that in order to enable the De- 
fendants to get an appropriate further relief from the Supreme Court, the Defendants 
should not be compelled to file written statement for four weeks from to-day. Mr. 
Banaji (Counsel for the Plaintiffs) is agreeable to that on condition that the Defendants 
undertake not to proceed further with the arbitration for four weeks. Mr. Parpia on 
behalf of his clients has given such an undertaking. On the undertaking of the Defen- 
dants not to proceed with arbitration for four weeks from to-day, time for filing the 
written statement is extended for four weeks from this date without prejudice to their 
rights.” 

The defendants then filed a petition for leave to appeal to the Supreme Court 
and leave was granted. At that time the following was recorded :— 

“As the time for filing the written statement and counterclaim by the Defendants 
expires, it is agreed between the parties hereto that the Defendants may file their written 


760 THE BOMBAY LAW REPORTER. [VOL. LXVI. 


statement and counterclaim without prejudice to their rights and contentions. The in- 
terim arrangement arrived at between the parties hitherto to continue,” 

On April 18, 1963, the Supreme Court reversed the decision of the High 
Court and directed as "follows : :— 

“Whether having regard to the terms of s. 3 of the Arbitration (Protocol and Con- 
vention) Act 6 of 1937 stay may be granted of the suit commenced by Kamani is a ques— 
tion on which no decision has been recorded by the Trial Judge nor the High .Court, 
and we will not be justified in this appeal in entering upon questions of fact for the 
first time without having the benefit of the view of the High Court on those questions. 

The appeal will therefore be allowed, and the proceeding remanded to the Court 
of First Instance to be heard and disposed of according to law.” 

On April 19, 1963, the defendants addressed a praecipe to the High Court for 
disposal of the notice of motion at an early date. The defendants thereafter 
on April 22, 1963, filed their written statement and counterclaim claiming Rs. 
5,79,498 being the balance under the invoices payable by the plaintiffs. 

The notice of motion and the petition came up for hearing before K.K. Desai J. 


M. R. Parpia, with Atul Setalvad, for the defendants. 
H. D. Banajt, with 8. T. Tijoriwala and M. P. Amin, for the plaintiffs. 


K. K. Desar J. [His Lordship after stating the facts considered the question: 
whether the Foreign Awards (Recognition ‘and Enforcement) Act, 1961, re- 
peals the Arbitration (Protocol and Convention) Act, 1987. His Lordship 
held that the Act of 1937 was not repealed by implication, and proceeded | as. 
follows.] This matter must, therefore, be considered as if the 1937 Act Was 
applicable to the agreement ‘for arbitration as contained in art. X of the cou- 
tract between the parties. The contention of Mr. Parpia for the defendants. 
is that admittedly there is an agreement between the parties to which the Pro- 
tocol set forth in the First Schedule to the Act of 1937 Act applies and that 
the plaintiffs are parties to that agreement and the plaintiffs have commenced 
this suit. He contends-that for that reason the defendants are entitled to slay 
of this suit. Mr. Banaji for the plaintiffs, however, argues that the plaintiffs 
are not parties to ‘‘a submission’? as mentioned in the section. The legal pro- 
ceedings by way of this suit have not been commenced by any party to the sub- 
mission as required under the section. There is no submission in respect of 
the matter that is contained in the plaintiffs’ suit. Thé matter that is con- 
tained in the plaintiffs’ suit has not been agreed to be referred to any arbitra- 
tion by a submission to which the plaintiffs are parties. Now, in connection 
with these contentions, it is necessary to emphasise and notice the language of 
the section. It is apparent on a reading of the section that the legal proceed- 
ings must be commenced by a party to a submission against the other party to 
the submission. In that connection, by avoiding the words which need not be 
read for finding out the meaning of ‘““submission’’, the section may be read as 
nowa. 

‘,..Uf any party to a submission...commences any legal proceedings in any Court 
against any other party to the submission, ..in respect of any matter agreed to be referred, 
any party to such legal proceedings may,...apply to the Court to stay the proceedings;...’" 
I have no doubt that having regard to the above-quoted language of the section, 
the defendants in this case are bound to prove and establish that the plaintiffs 
are parties to a submission whereby matters in this suit have been agreed to 
be referred to arbitration. In default of their proving this essential fact, the 
above applications of the defendants must fail. 

Mr. Parpia contends that the ‘‘Request’’, which I have quoted above in 
detail, whilst relating facts, is a submission as mentioned in this section. This 
writing was not in existence at the date of the institution of this suit; and 
the above notice of motion. Admittedly, the submission and the ‘‘Request’’ is 
the unilateral attempt by the defendants to refer the matter of their claim 
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for Rs. 5,79,498 to arbitration of the Tribunal mentioned in the ‘‘Request’’, 
The ‘‘Request’’ on which Mr. Parpia relies has come into existence for the 
first time on April 6, 1962, being the date on which the Court of first instance 
dismissed the defendants’ notice of motion which I am now again considering. 
Having regard to the above-quoted language of the section, it also appears to. 
me to be clear that the submission that is mentioned in the section must be 
made by all parties who want to refer the matter in dispute to arbitration. 
Some of the parties to a dispute cannot make the submission as contemplated 
in the section. The submission must also specify in all cases the matter agreed 
to be referred and legal proceedings must also relate to the matter agreed to 
be referred by the submission of the parties. Whatever the intent and pur- 
pose of the convention might have been and whatever the intent of the Legisla- 
ture was in enacting s. 3 of the 1987 Act, I am bound by the language of the: 
section. The language does not warrant a finding that a submission as men- 
tioned in the section can be made unilaterally or by one group of parties when 
the other group does not join in the submission. It is also clear that a Court 
would not be justified, having regard to the language of the section, to stay 
any proceedings, the subject-matters whereof are not agreed to be referred to 
arbitration by a submission agreed to between the parties. Prima facie, it is 
impossible for the defendants to contend that by forwarding the ‘‘Request’’ 
which they describe as ‘‘submission’’ to the arbitral Tribunal they have re- 
ferred to arbitration the matters or claims or reliefs that the plaintiffs have 
raised in this suit. 

Apparently, the language of the section is not very happy and clear. As 
bas been pointed out by Chakravartti C. J. in the case of W. Wood & Son Lid. 
v. Bengal Corpn.,' the use of the word ‘‘submission’’ has created difficulties in- 
the construction of the section. Before referring to the judgment in that case, 
I may state that it has appeared to me that the phrase ‘‘matter agreed to be 
referred’’ as appearing more than once in the section goes a long way to solve 
many difficulties which arise by reason of the language of the section. It bears 
repetition to state that there is no difficulty in holding that a party to a sub- 
mission must commence legal proceedings and that the legal proceedings must 
be in respect of the matter agreed to be referred by the submission. The obser- 
vations of Chakravartti C.J. in this connection in the above case are as 
follows (p. 16): 

“...It is arbitration agreements made between parties belonging to jurisdictions of 
different States that the Protocol recognises and what section 3 of the Act contemplates 
is obviously an actual reference to arbitration made in pursuance of one such agreement. 
Whatever words may be substituted for the word ‘submission’ in section 3, it is impossible 
to escape the effect of the words ‘made in pursuance of an agreement to which the Pro- 
tocol. ..applies’. If the agreement to which the Protocol applies is an agreement for 
arbitration, there cannot possibly be an agreement in pursuance of that agreement. Sec- 
tion 3 must, therefore, be construed as contemplating a case where not only is there an 
arbitration agreement in force between the parties, but there has also been an actual 
reference to arbitration. ...If no reasonable construction of section 3 would permit the 
reading of the word ‘submission’ as ‘agreement’, we cannot possibly enlarge the scope 
of the section by putting upon it a‘meaning unwarranted by the words which the Legisla- 
ture has used. It is not inconceivable that since stay under section 3 of the Arbitration 
(Protocol and Convention) Act is not discretionary with the Court but mandatory and 
since the effect of the section is that provision for an arbitration ousts the jurisdiction 
of the Court altogether, the Legislature might have considered it expedient to limit the 
operation of the section to cases where there had been an actual reference to arbitration. 
But as I have already stated, speculation as to the motive which influenced the Legisla- 
tures is fruitless.” 

The discussion about this very matter in Russell on Arbitration is quoted in 
that case as follows: 


1 [1959] ALR. Cal. 8. 
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“The words of the section, however, would seem to limit its operation to cases where 
some sort of ‘agreement to submit’ is followed, by an actual ‘submiission’ made ‘pursuance 
to’ it...” 

The ultimate decision of the Court was (p. 17): 

“The point is not without difficulty, but giving the matter the best consideration I 
can, I have come to the conclusion that, it is not possible to read section 3 of the Arbi- 
tration (Protocol and Convention) Act as not limited to cases where there is not only 
an arbitration agreement, but, in pursuance to that agreement, a reference to an arbitra- 
tion has also been made...” 

It is necessary to record that Mr. Banaji has relied upon the word ‘‘com- 
mences’’ as contained in the section and argued that it is impossible that where 
a submission has not been made prior to the date of institution of legal pro- 
ceedings, that the Court could grant stay under s. 3. Mr. Parpia has 
argued that the word ‘‘commences’’ in this section really has the meaning of 
“has, commenced’’ and ought to be so construed. His argument is that the 
intention of the section could not have been that a recalcitrant party having 
agreed to refer a matter to arbitration should be allowed to proceed with litiga- 
tion in Court. If the true construction of this section is that the Court has 
no discretion and the Court’s jurisdiction could be ousted by agreement of 
parties, the section must obviously be construed very strictly. If that is the 
true position there would be no warrant for construing the word ‘‘commences”’ 

s ‘‘has commenced’’. 
From what has been read from the books as also from the above judgment 
of the Calcutta High Court, it has appeared that the authors of the law books 
„as well as Courts have construed the word ‘‘shall’’ in this section as com- 
pelling the Court to grant stay where the provisions of the section applied. 
That, however, leads to this difficulty that a party to a submission may refuse 
to proceed with or cooperate in arbitration and yet would be entitled to obtain 
stay from the Court. It is difficult to hold that it was intended that in such 
a case the Court should have no discretion to refuse stay. It appears to me 
that agreement of parties could never have been intended to absolutely oust 
jurisdiction of Courts. It is well established that agreements providing for 
ouster of jurisdiction of Courts are not enforced and are void. It is true that 
a Court would in its discretion enforce an agreement between the parties to 
go to arbitration. It is difficult to understand why an agreement to go to 
foreign arbitration must be considered more sacred than an agreement to go 
to arbitration under the Indian Arbitration Act itself. The least essential 
matter for success of an application for stay of legal proceedings apparently 
must be readiness and willingness of the applicant to carry out his part of the 
agreement, i.e. to proceed with arbitration. Because this essential is not men- 
tioned in the section and the word ‘‘shall’’ is used, Court cannot fail to notice 
what is least essential in all claims for specific performance. It is not necessary 
to discuss this question in details in this case. It appears to me that in appro- 
priate cases the Court would have power to refuse stay in application under the 
provisions of s. 3, though other conditions of the section are satisfied. In my 
view, the word “shall” in this section. ought to be construed merely as ‘‘may’’. 
It appears to me that the ordinary jurisdiction of Courts to try legal proceedings 
cannot be allowed to be compulsorily ousted by agreements of parties. 

Mr. Banaji has relied upon the preamble and s. 2 of the Act and argued 
that to the arbitration clause and the contract between the parties the provi- 
sions of the Act are not applicable at all. The relevant parts of the preamble 
and s. 2 run as follows: 

“WHEREAS India was a State signatory to the Protocol on Arbitration Clauses set 
forth..., subject in each case to a reservation of the right to limit its obligations in respect 
thereof to contracts which are considered as commercial under the law in force in India...” 

“2. ... foreign award’ means an award on differences relating to matters considered 
as commercial under the law in force in India...” 
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His contention is that the contract between the parties is not commercial. The 
differences between the parties do not relate to matters which are considered 
.as commercial under the law in force in India. Im this connection, both 
parties have relied upon the various provisions in the contract between the 
parties as also the details of claims as contained in the plaint. It is sufficient 
to refer in this connection to Art. IV in the contract. This article defines the 
scope of work to be done by the defendants. It appears that the work had to 
be done in Brussels, India, Burma, Ceylon and Nepal. The object of the 
„agreement is mentioned in Art. II and in substance is that Traction had to 
provide Kamani (plaintiffs) the necessary technical assistance for the con- 
struction of overhead equipment, for railway electrification, tramway systems 
and trolley buses in India, Burma, Ceylon and Nepal. The technical assistance 
was to have two particular aspects, viz. (1) of preparation and drawing 
‘up of proposals and (2) of assistance in execution of works entrusted to 
it. The details of works appear to be (i) study of tender documents 
by Traction, (ii) calls for tenders for supply of equipment, (iii) analysis 
of tenders received and proposals as to tenders to be selected and (iv) prepara- 
-tion of technical documents to be attached to proposals to be made by Kamani. 
Traction also had to do site study of sections to be electrified, to find out cost 
‘elements depending on local conditions and detailed analysis of specifications 
and their attachments. They had further to do works like design, prepara- 
tion of documents for ordering materials and equipment, assistance in setting 
up time schedules for supply of equipment and for erection work, preparation 
of records (for location of poles and diverse other things necessary in com- 
pitting the works) and supply of necessary field staff (engineers, technicians, 
foremen and head linemen) for organisation and supervision of site work. 
‘Traction also agreed to train trainees sent by Kamani to the offices of Traction 
in Brussels, The above describes the nature of the contract between the parties 
and the works to be done. In Art. VI the remuneration of Traction is des- 
-eribed as ‘‘fees’’ and fixed on percentage basis. For such remuneration Trac- 
‘tion was authorised to prepare invoices and it was provided that the same might 
be checked by Chartered Accountants. The question is whether this contract 
should be considered as relating to matters considered as commercial under 
the law in force in India as mentioned in s. 2 and whether the contract is com- 
mercial as envisaged in the preamble of the Act. In this connection, 
Mr. Parpia has relied upon-certain authorities, but the best authority in favour 
of the defendants is the observation of Shah J. in the case of Attabari Tea Co. 
Lid. v. State of Assam.2 The question before the Court related to the com- 
petence of Assam Legislature to enact the Assam Taxation (on Goods carried 
by Roads or Inland Waterways) Act, 1954. The Court was called upon to 
consider whether, having regard to the provisions in art. 301 of the Constitu- 
tion, the Assam Legislature was not prevented from enacting the above law. 
‘The art. 301 provides: 
“Subject to the other provisions of this Part, trade, commerce and intercourse through- 

‘out the territory of India shall be free.” 7 

The argument before the Court was that the tax levied by the Assam Act was 
infringing the freedom guaranteed relating to trade, commerce and inter- 
‘course throughout the territory of India by art. 301. Whilst discussing the 
true effect of art. 301, it was observed (p. 259): 

“Trade and commerce do not mean merely traffic in goods, i.e., exchange of commodi- 

‘ties for money or other commodities. In the complexities of modern conditions, in their 
wide sweep are included carriage of persons and goods by road, rail, air and waterways, 
contracts, banking, insurance transactions in the stock exchanges and forward markets, 
«communication of information, supply of energy, postal and telegraphic services and 
many more activities—too numerous to be exhaustively enumerated—which may be 
«called commercial intercourse. Movement of goods from place to place may in some 


2 [1961] ALR. 8.C, 232, at p. 259. 
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instances be an important ingredient of effective commercial intercourse, but move- 
ment is not an essential ingredient thereof. Dealings in goods and other commercial 
activities which do not import a concept of movement are as much part of trade and 
commerce as transactions involving movement of goods. The guarantee of freedom of 
trade and commerce is not addressed merely against prohibitions,...Every sequence in 
the series of operations which constitutes trade or commerce is an act of trade or 
commerce and burdens or impediments imposed on any such step are restrictions on 
the freedom of trade, commerce and intercourse. What is guaranteed is freedom in 
its widest amplitude.. 

Mr. Parpia has strongly relied upon the above observations and particularly 
the words ‘‘communication of information”. Mr. Banaji has relied upon the 
definitions of the words ‘‘commerce’’ and ‘‘commercial’’ as contained in Webs- 
ter’s Third New International Dictionary (unabridged). He has also relied 
upen the Rules on the Original Side of this Court defining ‘‘commerciat 
eauses’’, Mr. Parpia.has relied upon the following observations in the case 
of W. & A. McArthur Ltd. v. State of Queensland, cy where the phrase ‘‘trade, 
commerce and intercourse’? was a matter of discussion before the Court 
(p. 546) : 

“Jt stands to reason that if ‘trade, commerce, and intercourse’ embrace not only the 
act of transporting goods and persons across the border of adjacent States but the whole 
transacting of exchange and travel between States, the protection of sec. 92 is as applica~ 
ble to the initial and the final steps as to the one single intermediate step which takes 
place at the very boundary....One view insisted on by the defendants was, however, 
that ‘trade, commerce, and inlercoütse among the States’ was confined to the mere 
act of transportalion of goods across the border, and a grudging assent was given? to 
personal passage from one State io another independent of trade and commerce. This 
attitude was necessary preparatory io the contention as to the meaning of ‘absolutely 
free’. We have therefore to examine the matter. The terms ‘trade, commerce, and 
intercourse’ are not terms of art, They are expressions of fact, they are terms of 
common knowledge, as well known to laymen as to lawyers, and better understood 
in detail by traders and commercial men than by Judges....The particular instances 
that may fall within the ambit of the expression depend upon the varying phases and 
development of trade, commerce and intercourse itself. Aviation and wireless tele- 
phony have lately added to the list of instances, but the essential character of the class 
remains the same. ‘Trade and commerce’ between different countries—we leave out 
for the present the word ‘intercourse’—has never been confined to the mere act of trans- 
portation of merchandise over the frontier. That the words include that act is, of 
course, a truism. But that they go far beyond it is a fact quite as undoubted. All the 
commercial arrangements of which transportation is the direct and necessary result form 
part of ‘trade and commerce’. The mutual communings, the negotiations, verbal and 
by correspondence, the bargain, the transport and the delivery are all, but not exclu- 
sively, parts of that class of relations between mankind which the world calls ‘trade and 
commerce’...”. 

There is further discussion in this ease which has not been relied upon by 
either side. 

As regards the case before the Supreme Court as also in the Commonwealth 
Law Reports. I must say that the discussion was more concerned with the 
freedom of ‘‘trade, commerce and intercourse’? guaranteed. The Court was 
anxious to consider the question of legality of the statutes and legislative com- 
petence of Legislatures. 

These observations are not irrelevant and must be borne in mind before de- 
ciding whether the contract in this suit should be held to be relating to matters 
considered as commercial under the law in force in India. It is difficult to 
find the exact meaning of the phrase ‘‘matters considered as commercial under 
the law in force in India’’. Neither side has been able to point out any 
particular law wherein the phrases ‘‘commercial’’ or ‘‘matters commercial’’ 


3 (1920) 28 C.L.R. 630. 
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have been defined. I apprehend that the intent of the Legislature while using 
the above phrase was that in matters of commercial contracts foreign arbitra- 
tions and awards should be recognised and enforced. Having regard to the 
purpose of the Act, I have no doubt that widest meaning must be given to the 
word ‘‘commercial’’ as contained in s. 2. It is also important to bear in mind 
` that though in the preamble the word ‘‘contracts’’ is used, in the section the 
phrase is ‘‘relating to matters considered as commercial’’, Commerce has been 
held to be a thing involving idea of profits and Mr. Parpia has with some force 
contended that a contract made to make profits ought to be considered com- 
mercial. According to him, this is a contract made for making profits and, 
therefore, is commercial. He has contended that in modern times collaboration 
agreements for sale of ‘‘Know-How’’ or technical assistance have come into 
existence and these agreements are all commercial. Mr. Banaji has, however, 
with equal emphasis contended that this contract is a contract of teehnical 
assistance. It is not a contract for sale of anything. According to his con- 
tention, the work that the defendants agreed to undertake was of the nature of 
work that an architect undertakes in connection with ‘‘construction contraets’’. 
It appears to me that the work that the defendants undertook was of a pro- 
fessional character and did not involve any business or commerce at all. The 
eontract is on the face of it only a contract for technical assistance. The con- 
tract does not involve the defendants into any business of and/or with the plain- 
tiffs. It is not in any sense participation in profits between the parties. The re- 
muneration of the defendants is for that reason described as ‘‘fees’’ and is only 
on percentage basis. By this contract, the defendants refused to be involved into 
any business of the plaintiffs and/or any contracts of the plaintiffs. They have 
scrupulously kept themselves out of any commercial relations with the plain- 
tiffs. In my view, the contract is more like a retainer or contract that is made 
between a solicitor, a counsel and an advocate on the one hand and a client on 
the other. It is difficult to describe such a contract as commercial. It is, there- 
fore, difficult for me to accept Mr. Parpia’s contention that this contract should 
be held to be relating to matters considered as commercial according to law in 
force in India. 

Mr. Banaji has also argued that since the defendants have filed their own 
ecounter-claim in this Court, they are not entitled to reliefs either under s. 3 
of the 1937 Act or under s. 34 of the Indian Arbitration Act. The contention 
is that the filing of the counter-claim is entirely voluntary and is an indepen- 
dent institution of suit by the defendants themselves in the jurisdiction of this 
Court. This act should be considered as estoppel and waiver of the rights of 
the defendants to have the disputes between the parties decided under agree- 
ment of arbitration. This step is unequivocal expression of the defendants 
that the rights of the parties should be decided by this Court. Such a step in 
the proceedings even taken subsequent to an application for stay under either 
of the sections ought to be treated as sufficiently good reason why the plaintiffs 
are not bound to go to arbitrators and the defendants should be refused stay 
of the suit. It is clear unequivocal expression by the defendants that they are 
at the stage of counter-claim not ready and willing to do all things necessary 
for the proper conduct of arbitration. This contention is developed by arguing 
that there is no application before the Court for stay of the counter-claim 
which ought to be treated as independent proceedings instituted by the defen- 
dants in this Court. The defendants to the counter-claim (plaintiffs), on the 
contrary, are desirous that the counter-claim should also be disposed of by this 
Court. 

Mr. Parpia has in reply contended that the defendants had taken proceed- 
ings by way of notice of motion and Arbitration Petition No. 16 of 1963 long 
prior to filing of the counter-claim. The plaintiffs had by the order dated 
January 10, 1963, agreed with the defendants that the defendants might file 
their written statement and counter-claim without prejudice to their conten- 
tions, The defendents had, according to Mr. Parpia, unequivocally, by taking 


766 THE BOMBAY LAW REPORTER. [ VoL. LXVI.. 


the above proceedings and pursuing appeals to the Division Bench of this Court 
and to the Supreme Court, exhibited their intention that the matters in dis- 
pute between the parties should be decided by arbitration only. The defen- 
dants by praecipe dated April 19; 1963, even wrote to the Prothonotary of 
this Court to find out if the notice of motion could be heard at an early date. 
The defendants’ claim for payment of money was getting barred by the law 
of limitation. The defendants, therefore, were obliged to file the counter-claim 
on April 22, 1963, in this Court. There is no doubt that these are very strong 
circumstances showing the intention of the defendants that they desired that 
the disputes between the parties ought to be decided by arbitration. The ques- 
tion that arises is as to what is the effect of the defendants’ institution of the 
counter-claim in this Court. Obviously, there is no application for stay of 
the counter-claim. The scheme of s. 84 is that defendant to a suit is 
not entitled to stay if he files written statement or takes any other steps in the 
proceedings before making his application under the section. The scheme also 
is that the applicant-defendant must be continuously ready and willing to do 
all things necessary to the proper conduct of arbitration. The intent of the 
above provisions of the section, obviously, is that if defendant takes any steps 
even subsequent to his application for stay of the suit which may be considered 
as his own steps in the proceedings and/or his own independent steps to pro- 
ceed with the matter in Court to that extent, his application would be prejudiced. 
Such steps would be evidence that he had not continued to remain ready and 
willing to do all things necessary for the proper conduct of arbitration. I 
requested Mr. Parpia to produce any authority where even after filing a 
written statement the Court has granted stay under s. 34 to the applicayt- 
defendants. For apparent reasons, he was unable to produce any such authority. 
I find it extremely difficult to hold that in spite of the defendant having 
filed his counter-claim in this Court, he should be entitled to stay of the 
suit under s. 34 of the Indian Arbitration Act. In my view, having regard 
to the intent and purpose of s. 34, it is clear that any party who files written 
statement, and more so a counter-claim, is not and cannot be entitled 
to stay of the suit. The agreement made between the parties for filing of the 
counter-claim without prejudice to the rights and contentions cannot be en- 
forceable and/or binding on the Court. If the defendants to the counter-claim 
do not press for stay of the counter-claim, the defendants to the suit cannot go 
to arbitration in respect of that counter-claim. The arbitrators would lose 
jurisdiction to decide the counter-claim when they have notice that the counter- 
claim is filed in Court. The defendants are helpless, because they cannot apply 
for withdrawal of the counter-claim at this stage without securing, in the first 
instance, stay of the suit. In these circumstances, it is difficult to accept 
Mr. Parpia’s contention that the defendants are entitled to stay of the suit 
under s. 84. These very considerations appear to me to be applicable to the 
petition for stay under s. 3 of the 1987 Act. Obviously, by filing their counter- 
claim in this Court, the defendants have deprived the arbitral Tribunal 
of its jurisdiction to consider the matters of counter-claim in arbitration. In 
my view, the result of the act of filing of the counter-claim in this Court as. 
regards the matters of the counter-claim must be that the arbitral Tribunal can- 
not with the notice of such institution proceed to decide the reliefs claimed in the 
counter-claim. As the defendants to the counter-claim do not desire stay of 
the counter-claim, it is obvious that the arbitration has become inoperative to 
the extent of the counter-claim. For this reason also, the defendants are not 
entitled to stay of the suit under s. 3 of the 1937 Act. 

In connection with the discretion that the Court has for granting or re- 
fusing stay under s. 34 of the Indian Arbitration Act, Mr. Banaji has argued 
by relying upon various facts mentioned in the affidavits that the stay of the 
suit ought to be refused. He contends that the bulk of evidence is in India. 
A large part of the work was done in India even by the representatives who 
were sent by the defendants to India. He also contends that there is corres- 
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pondence with the railway administration that is relevant to decide the ques- 
tions raised in the suit and counter-claim. There are relevant books of account 
and other documents of the plaintiffs which are all in India. These arguments 
` have not impressed me at all. Even if these contentions are true, it is obvious 
that the plaintiffs must have known when agreeing to the arbitration clause as 
contained in art. X of the contract that in connection with the work done in 
pursuance of the contract, there would be bulk of evidence both in India as 
well as in Brussels. The work would be done in a large way in Brussels as well 
as in India. Relevant evidence must come into existence and would exist both 
in India as well as Brussels. In spite of that knowledge, the plaintiffs agreed 
to go to arbitration of the foreign Tribunal as mentioned in art. X of the con- 
tract. ‘The plaintiffs cannot escape from the result of their own agreement 
arrived at after knowledge of these facts which they must be deemed to have 
known. One argument of the plaintiffs was that foreign exchange would not 
be available if the suit was stayed and the plaintiffs were made to refer their 
claim to arbitration. This may be a difficulty. There is no evidence or proof 
of that difficulty at present. If and when the plaintiffseafter making sincere 
applications for foreign exchange are unable to secure the same, the question 
as to whether the plaintiffs should not in those circumstances be forced to go 
to arbitration of foreign Tribunal may arise. I am not sure that applications 
made by the plaintiffs in appropriate way would be defeated. It is quite 
possible that such applications may be granted and the plaintiffs may secure 
foreign exchange. For this reason alone, I am not prepared to hOld that 
balance of convenience requires that stay should be refused. 
. ,Under the circumstances, the above notice of motion and the petition of the 
defendants are dismissed with costs. 

Notice of motion & petition dismissed. 

Solicitors for the plaintiffs: Motichand & Devidas. 
Solicitors for the defendants: Mulla & Mulla & Craigie Blunt & Caroe. 


Before Mr. Justice K. K. Desai. 


MOHAMED ZAFRUL ISLAM v. BIRENDRA LALL.*® 
Motor Transport Workers Act (XXVII of 1961), Secs. 1(4), 2(g), 13—Motor Vehicles Act 
(IV of 1939), Secs. 2(22), 42(3)(a)—Indian Post Office Act (VI of 1898)—-Motor service 
run by Posts and Telegraphs department to convey mails whether “motor transport 
undertaking” within s. 2(g) of Act XXVII of 1961—Such department whether carry- 
ing on business activity. 

The motor service run by the Post and Telegraphs department to convey postal articles 
from and to different post offices in greater Bombay is not a “motor transport under- 
taking” within the meaning of s. 2(g) of the Motor Transport Workers Act, 1961. 

The contention, therefore, that the Department was not entitled to direct 
the petitioner and other drivers employed in its motor service to work for the hours 
which were in excess of hours of work prescribed by the Act was negatived, 

The Department of Posts and Telegraphs is not carrying on any business or 
commercial activity as such; its activities are essentially a branch of the revenue. 

Triefus & Co. Ltd. v. Post Office,’ referred to. 


Tue facts appear in the judgment. 

B. W. Vaidya, for the petitioner. 

8. J. Sorabji, for the respondent. 

K. K. Desar J. In this petition under art. 226 of the Constitution, the peti- 
tioner, who is an employee working as a motor driver in the Posts and Telegraphs 


*Decided, September 11, 1963. O.C.J. Miscel- 1 [1957] 2 Q.B. 352. 
laneous Petition No. 344 of 1962. 
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Department, claims a writ of mandamus against the respondent (Postmaster 
‘General, Bombay Cirele) directing him to enforce the provisions of the Motor 
Transport Workers Act, 1961 (hereinafter referred to as ‘‘the Act’’) to the 
Posts and Telegraphs Motor Service, Bombay. The only purpose of the 
petition is that the respondent should not prescribe more than 8 hours’ duty on 
any day and 48 hours’ duty in any week for the drivers of motor vehicles em- 
ployed in the Posts and Telegraphs Motor Service. 

The petitioner’s main contention is that the Posts and Telegraphs Depart- 
ment is a commercial undertaking. The department runs the Motor Service in 
‘order to convey mails from and to different Post Offices in Greater Bombay. 
The Department employs drivers, who are required to work on this Motor Ser- 
vice. These drivers are required to work for 8 hours and 40 minutes every 
day and 52 hours every week. Under the provisions of the above Act, ad- 
mittedly, it is not permissible to employ drivers of motor vehicles so as to make 
them work for more than 8 hours every day and more than 48 hotrs every 
week. The petitioner’s contention is that the provisions of the Act are appli- 
eable to the Motor Sefvice maintained by the Department. It, is, therefore, not 
justifiable that the respondent should make the petitioner or other drivers em- 
ployed in the Motor Service of the Department to work for the hours, which 
are in excess of the prescribed hours under the Act. 

The respondent’s contention is that the Department is not a commercial 
undertaging. In fact, the provisions of the Act are not applicable to the De- 
partment. The petitioner’s contention is, therefore, untenable. 

In connection with these rival contentions, it is first necessary to notice the 
provisions in ss. 1(4), 2(e), 2(g), 2(h), 2(n), 18 and 38 of the Act, which run: 
as follows :— 

“1. (4) It (the Act) applies to every motor transport undertaking employing five or 
more motor transport workers: 

Provided.... 

2. (e) ‘employer’ means, in relation to any motor transport undertaking,....authority 
which, has the ultimate control over the affairs of the motor transport undertaking, 
and...; 

2. (g) ‘motor transport undertaking’ means a motor transport undertaking engaged 
in carrying passengers or goods or both by road for hire or reward, and includes a 
private carrier; 

2. (h) ‘motor transport worker’ means a person who is employed in a motor trans- 
port undertaking...,to work in a professional capacity on a transport vehicle...and in- 
cludes a driver,...; 

2. (n) all other words and expressions used but not defined in this Act and defined 
in the Motor Vehicles Act, 1939, shall have the meanings respectively assigned to them 
in that Act.” 


The substance of s. 13 is that no transport worker shall be required or allowed 
to work for more than eight hours in any day and forty-eight hours in any week. 
Section 38 provides for exemptions in respect of certain transport vehicles and 
also authorises the State Government to grant exemptions from the provisions 
of the Act in respect of certain motor transport workers. 

The petitioner’s main contention is based on the provisions in s. 2(g) of the 
Act. It is, however, not the petitioner’s case that the Motor Service maintained 
by the Department carries passengers or goods by road for hire or reward. 
The first part of the provisions in s. 2(g) is admittedly not applicable to the 
Motor Service maintained by the Department. The main contention of the 
petitioner accordingly is that the Motor Service maintained by the Department 
is maintained as a ‘‘private carrier’? and is, therefore, motor transport under- 
taking within the meaning of s. 2(g). It is for this reason that the petitioner 
contends that the provisions of the Act apply to the Motor Service maintained 
by the Department. The Act does not define ‘‘a private carrier’’, Admitted- 
ly, for finding out the meaning of the phrase ‘‘a private carrier’’ as contained 
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in s. 2(g), one has to examine the provisions in that connection in the Motor 
Vehicles Act, 1939. Reliance has also been placed on behalf of the respondent 
on certain other provisions of that Act. ‘‘Private carrier’’ is defined in s. 
‘2(22) of the Motor Vehicles Act as follows :— 


“ ‘private carrier’ means an owner of a transport vehicle other than a public carrier 

who uses that vehicle solely for the carriage of goods which are his property or the 
carriage of which is necessary for the purposes of his business not being a business of 
providing transport, or who uses the vehicle for any of the purposes specified in sub- 
‘section (2) of section 42;”. 
“Public carrier” is defined in sub-s. (23) of s. 2. The substance of that de- 
finition is that ‘‘public carrier’’ is one who carries on business of transport of 
goods for hire or reward. It is not the petitioner’s case that the Department 
-earries goods which are its property. It is not the petitioner’s case that the 
Department uses vehicles for the purposes specified in sub-s. (2) of s. 42. The 
petitioner’s only case is that the Department uses the vehicles belonging to its 
Motor Service for the carriage of goods which is necessary for the purposes of 
its business. It is for this reason that the petitioner contends that the Depart- 
ment is maintaining its Motor Service as a private carrier. 

The main question that has arisen having regard to the above facts is as to 
whether the Department carries on business and the carriage of postal articles 
is necessary for the purposes of the business of the Department. The respon- 
-dent’s case is that the Motor Service maintained by the Department is not for 
any business at all. The Department does not carry on business. The Motor 
Service is maintained merely as a public utility service and is part of the re- 
*vénue. The Department is not concerned to carry on any trade or commerce. 

In developing the above contention on behalf of the respondent, Mr. Sorabji 
has mainly relied upon the provisions in the Indian Post Office Act, 1898, and 
similar provisions in the English Act and some decisions of the English Courts 
relating to the functions discharged by the Posts and Telegraphs Department. 
Before referring to the Indian Post Office Act, it may be stated that the word 
‘“business’’ has been dealt with in different authorities in connection with dif- 
ferent statutory provisions. It has been construed to mean ‘‘anything which 
occupies the time and attention and labour of a man, for the purpose of profit’’. 
Now, it appears to me that any activity, which is not connected with the main 
idea of making profits or gains, cannot be described as ‘‘business’’. The ques- 
tion, therefore, that arises and will have to be considered is as to whether the 
Posts and Telegraphs Department is maintained for the purposes of making 
profits and gains; is it maintained as and by way of commercial activity with 
intent to make profits, or is it, in the alternative, only maintained as a depart- 
ment of revenue with a purpose to discharge functions of publie utility. 

In connection with the maintenance of post offices, the Indian Post Office Act, 
1898, was enacted. Section 2(f) of that Act provides: 

“the expression ‘postage’ means the duty chargeable for the transmission by post 
of postal articles”.  _ 

The expression ‘‘postage stamp’’ is defined to mean 

“any stamp provided by the Central Government for denoting postage or other fees 
or sums payable in respect of postal articles under this Act,...” 

The expression ‘‘the post office” is defined to mean ‘‘the department established 
for the purpose of carrying the provisions of’’ the Act ‘‘into effect and presided 
over by the Director-General’’. Under s. 4, it is provided that 

«_..the Central Government shall have the exclusive privilege of conveying by post, 
from one place to another, all letters, except in the following cases, end shall also have 
the exclusive privilege of performing all the incidental services. 

Under. s. 6, it is provided that 

“The Government shall not incur any lability by reason of the loss, misdelivery or 

delay, or damage to, any postal article...; and no officer of the Post Office shall incur 
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any liability by reason of any such loss, misdelivery, delay or damage, unless he has 
caused the same fraudulently or by his wilful act or default”, 

Section 7 authoriscs the Central Government by notification in the Official 
Gazette to ‘‘fix the rates of postage and other sums to be charged in respect of 
postal articles ...’’. It also provides that ‘‘the highest rate of postage,... 
shall not exceed the rate set forth for each class of postal articles in the First 
Schedule”. Under s. 13, customs duty even can be recovered by postal au- 
thorities. Under s. 19, transmission by post of anything injurious is prohibited. 
Under s. 20, transmission by post of anything indecent is prohibited. Section 
23 authorises the postal authorities to deal with and dispose of articles posted 
in contravention of the provisions of the Act. Chapter X of the Act containing 
ss. 49 to 72 provides for penalties and procedure relating to offences mentioned 
in the Act. The rates mentioned in the First Schedule show that uniform fixed 
rates are prescribed to be charged in respect of postal articles to be accepted for 
transmission from place to place. The rates do not vary by difference in dis- 
tances between the place of transmission and the place of destination. 

Having regard to the above scheme of the Indian Post Office Act, it is obvious 
that in connection with the work of accepting postal articles for transmission 
from place to place, the Central Government charges postage at the rates fixed 
under Schedule I. The postage is merely duty chargeable for transmission of 
poştal articles. What is charged is thus allocable to revenue. The charges 
levied are not intended to be collected for the purposes of making gains or pro- 
fits. The main purpose of the Act appears to be to vest exclusive privilege and/or 
monopoly in the Central Government of conveying by post from one place to 
another postal articles. I have no doubt that this privilege creates a corras-. 
ponding obligation on the Central Government to discharge its functions under 
the Act satisfactorily. The work that the Central Government thus does under . 
the Act is discharging functions of public utility and public purpose. The 
work that the Central Government does under the Act is not for the purposes of 
making gains or profits and cannot be construed as carrying on of business. 
It is quite obvious that the work done by the Central Government under the 
Act cannot be comparable with the work done by a trading corporation or the 
work done by other common carriers of passengers and/or goods. It is for this 
reason that provisions like prohibition for carrying certain types of goods and 
for collecting Customs duty and provisions for penalties, offences and procedure 
to be adopted in this connection were made part of the Indian Post Office Act. 

The conclusion that I have arrived at above can be supported’ by referring 
to the case of Tricfus & Co, Ltd. v. Post Office,’ and other -cases referred to in 
the judgment in that case. The plaintiffs in the case were diamond merchants. 
They had handed to the Post Office two postal packets containing diamonds 
valued at £ 3,380 and £ 17,998, respectively, for carriage and transmission 
from Hatton Garden, London, to New: Zealand. They had complied, in this 
connection, with all the regulations prescribed. The goods were lost and they 
filed a suit claiming damages from the Post Office. Their case was that they 
having complied with all the regulations, the Post Office had by accepting the 
packets entered into contracts of carriage, or alternatively of bailment, with 
them. The Post Offce, according to them, had miseonducted themselves and 
accordingly had lost their goods and that they were entitled to damages. The 
first Court dismissed their action. The Report relates to the judgment of the 
appellate Court. The relevant observations of Parker L.J., who agreed with 
the main judgment delivered by Hodson L.J., run as follows (p. 367) :— 

“Clearly the Postmaster-General is in a position quite different from that of a 
private individual. He is responsible to the Crown for running a public service and,. 
incidentally, a monopoly. The money that is paid by the public is revenue. So far as. 
this case is concerned, I find it unnecessary to’go further into those arguments, because,. 
as it seems to me, there are three matters which, taken together at any rate, are con- 
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clusive against the plaintiffs in this case: (1) In 1701, in Lane v. Cotton’ and in 1778, in 
Whitfield v, Lord Le Despencer’—true, both actions on the case—there were strong 
dicta, to which my Lord has referred, to the effect that the Postmaster-General 
enters into no contract for the carriage of postal packets, and those dicta have never 
been questioned; (2) so far as is known, no one before those cases, in those cases, or 
since those cases, has ever brought before the courts a claim alleging that there was 
any such contract; and (3) in subsequent legislation Parliament has clearly acted on the 
basis that that is the true legal position. Thus, it seems to me that section 13 of the 
Post Office Act, 1908, proceeds on the basis that the mere acceptance of a postal packet 
does not create any contractual tie...”. 

As appears from the judgment of Hodson L.J., the Post Office Act was passed 
in England in 1660 and as early as 1699 in the case of Lane v. Cotton, the Appeal 
Court found that in the matter of acceptance by the Postmaster-General of the 
postal articles for transmission from place to place, there was never any contract 
between the parties. Again, in 1778, in the case of Whitfield v. Lord Le Des- 
pencer, Lord Mansfield ohserved (p. 764) : 

“ |,.the comparison between a Post-master and a carrier, or the master of a ship, 
seems to me to hold in no particular whatsoever. The Post-master has no hire, enters 
into no contract, carries on no merchandize or commerce. But the Post-office is a branch 
of revenue, and a branch of police, created by Act of Parliament. As a branch of re- 
venue, there are great receipts; but there is likewise a great surplus of benefit and ad- 
vantage to the public, arising from the fund....There is no analogy therefore between 
the case of the Post-master and a common carrier.—The branch of revenue and the branch 
of police are to be governed by different officers....”. 

fo the case of Triefus & Co. Lid. v. Post Office, Hodson L.J. also observed 
(p. 362): 

“In my judgment, what Lord Mansfield said in that case is, in all relevant respects, 
ag true today as it was then. In particular, I think one of the important parts of the 
ratio of his decision was his observation that the Post Office was a branch of revenue....”. 

As I have already stated, the Department of Posts and Telegraphs cannot, 
having regard to the scheme of the Indian Post Office Act, be held to be carry- 
ing on any business or commercial activity as such. The Department and its 
activities are essentially a branch of the revenue. 

As already mentioned, under s. 2(22) of the Motor Vehicles Act, it is neces- 
sary, if the Department is to be held to be ‘‘private carrier’’, that it should 
be held that the Department uses the vehicles belonging to its Motor Service for 
the carriage of the goods, which is necessary for the purpose of its business. As 
my finding is that the Department does not carry on business, it is not possible 
to hold that the Department is a private carrier in respect of its Motor Service. 
It is, under the circumstances, not possible to make a finding that the respon- 
dent is running ‘‘motor transport undertaking’’ within the meaning of s. 2(g) 
of the Motor Transport Workers Act, 1961. 

In this connection, Mr. Sorabji has also referred to s. 42(3) (a) of the Motor 
Vehicles Act. Under the first part of the section, it is necessary for all the 
owners of transport vehicles to obtain permits for plying their vehicles. Sub- 
section (3) provides as follows :— 

“(3) Sub-section (1) shall not apply— 

(a) to any transport vehicle owned by the Central Government or a State Government 
and used for Government purposes unconnected with any commercial enterprise;” 

By a notification dated May 4, 1951, the State Government has, in exercise of 
the powers conferred by s. 18 of the Bombay Motor Vehicles Tax Act, 1935, 
exempted the motor vehicles owned by the Government of India other than those 
used commercially from payment of iax imposed under the Bombay Motor 
Vehicles Tax Act, 1935. Having regard to the provisions in sub-s.. (3) (a) of 
s. 42 of the Motor Vehicles Act and the above notification issucd by the State 
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Government, all the motor vehicles maintained by the Posts and Telegraphs 
Department have not been taking any permits as mentioned in s. 42 and have 
not been paying any tax to the State Government. These facts, according to 
Mr. Sorabji, are relevant in considering whether the Department can be said 
to be carrying on business as mentioned in s. 2(22) of the Motor Vehicles Act. 

It must be recorded that in developing his contention that the Department - 
carries on business and commerce, Mr. Vaidya has relied upon several publie 
statements made on behalf of the Central Government. He has relied upon 
pamphlets entitled ‘‘ Activities—1958-59’’ and ‘‘ Activities—1961-62"’ issued by 
the Posts and Telegraphs Department. At page 2 of the first pamphlet, it is 
mentioned as follows :— 

“Commercial character of the Department and utilisation of surplus—The P, & T. 
functions as a Commercial Department but its finances have not been separated from 
the General Revenues ofthe Government of India. The Gross Receipts are utilised to 
meet the Working Hxpenses...as well as interest on capital payable to General Re- 
venues. An outright contribution of a portion of the surplus is made to General Re- 
venues and the balance is maintained as a proforma credit to the P. & T. Department. 
The Department, however, receives a rebate of interest on such accumulated surpluses.” 
In the second pamphlet, it is mentioned at p. 3 as follows :— 

“Commercial Character of the Department and Utilisation of Surplus—The accounts 

of the Posts and Telegraphs Department are maintained on a commercial basis.” 
Statements: similar to those contained in the prior pamphlet are also contained 
on this page. 
_ Mr. Vaidya has also relied upon statements made in the Parliament in March 
1955 and March 1956 during the Budget Sessions. It appears from the Book 
containing Lok Sabha Debates (Vol. II, Part II—9th Session—1955, page 8725) 
that Shri Raj Bahadur, the Deputy Minister for Transport and Communications, 
stated as follows :— 

“I think the hon. Member has heard from us many a time that the Finance Ministry, 
inspite of the fact that a particular post office will not be remunerative, has allowed us 
to open it if it runs at a loss up to Rs 750. Similarly for backward areas it allowed 
‘us to open post offices if the loss does not go above Rs 1,000. If we were purely running 
cn commercial principles that would not have been allowed. That is how we say it is 
a commercial-cum-public utility Department. We must try our level best to see that 
it pays its way, and the need for expansion of post and telegraph facilities should also 
not be ignored.” 

The Deputy Minister also stated at page 3724: 

“I would now come to Shri Nambiar’s observations. He said that we should not 
treat this P. & T. Department as a commercial undertaking. I wonder whether he 
means that all the expenditure to be incurred on the expansion of the P. & T. facilities 
or on the pay and emoluments given to the staff should be borne by the nation by direct 
taxation. I do not know what he means by that, because we have time and again de- 
elared on the floor of the House that it is a commercial-cum-public utility department, 
and it has been accepted on all hands that there is no reason why the Department should 
not be able to pay its way.” 

Similar statements appcar at page 3404 of the Book containing Lok Sabha 
Debates (Vol. II, Part II—12th Session—-1956). There Shri Raj Bahadur stated : 
` T would submit that it was after a good deal of deliberation and consideration that 
this was decided by this House and also the House that preceded it, namely that this 
Department should function on the basis of a commercial cum public utility department.” 

Mr. Vaidya has further relied upon certain statements contained in the Book 
entitled ‘‘An Introduction to Indian Government Accounts and Audit’’ (2nd 
edn.) Paragraph 646 in this Book runs as follows :-— . 

“The finances of the Indian Posts and Telegraphs Department form part of the 
‘general finances of the Government of India. The Department is, however, a commercial 
department in the sense that it is expected to meet its liabilities from its own revenues.” 
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Mr. Vaiđya has also relied upon certain other statements contained in other 
books issued by the Central Government. I have net been able to appreciate 
how these statements help the petitioner. The background of these statements. 
appears to be that the Department is referred to as a commercial Department in 
the sense that it is expected to meet its liabilities from its own revenues. In 
my view, these statements do not make any difference to the conclusions, which 
{1 have arrived at. The conclusions that I have arrived at are solely based on the 
provisions in the Indian Post Office Act. In my view, this is the only appro- 
priate way for the Court to decide the questions raised. It is difficult for this 
Court to arrive at any conclusions on the basis of statements, on which reliance 
is placed by Mr. Vaidya. The contentions advanced on behalf of the petitioner 
are, under the above circumstances, negatived. 

Mr. Sorabji’ has contended that the Motor Service maintained by the Depart- 
ment is under the control of an employer, whose office is at New Delhi and this 
Court has no jurisdiction to issue any writ in respect of that Motor Service. 
It is unnecessary for me to decide this contention, as I have on the merits 
made findings in favour of the respondents. 

The petition is dismissed with costs. 

Solicitor for respondent: G. M. Divekar. 

Petition dismissed. 


Before Mr. Justice Mody. 


M. P. PATIL v. D. R. KELANNA.® 


ee 

Indian Railway Establishment Code. Rules 157, 2003(14)—Order passed by General 
Manager for purpose of new department—Order containing general directions relat- 
ing to` transfer of staff and rules to effectuate such transfer—Whether such order 
amounts to framing of rules under r. 157—Order whether binding on General Manager. 


Rule 157 of the Indian Railway Establishment Code does not lay down any parti- 
cular form or any formality to be complied with by the General Manager when 
making rules in exercise of the power under that rule. Rules would be general in 
nature, Le. they would concern a body of persons and not to any particular individual 
or individuals by name. 

Where a new department, viz., a compilation branch was being set up under the 
direct control of the General Manager and the work which that branch was doing 
was being taken away from the accounts department and for that purpose an order 
was passed by the General Manager containing general directions as to the transfer 
of the staff in various ways and rules to effectuate such transfer, Held, that the order 
made by the General Manager amounted to framing of rules by the General Manager 
in exercise of his power under r. 157 of the Indian Railway Establishment Code, and, 
therefore, the order was binding not only on the employees concerned but also on 
the General Manager as the same acquired the force of law having been made under 
the power reserved to the General Manager under the statutory rules, viz., the Indian 
Railway Establishment Code. 


Tum facts appear in the judgment. 


K. K. Singhvi, for the petitioner. 
D. 8. Partkh, for the respondents. 


Mopy J. By this petition the petitioner prays for a writ of mandamus or a 
writ in the nature of mandamus or any other appropriate writ, order or direc- 
tion under art. 226 of the Constitution directing the respondents to post the 
petitioner in the compilation branch of the Central Railway at Bombay as a 
senior clerk in the grade of Rs. 80-220 on a pay of Rs. 192 per month or some 
other suitable post in the said branch and also to direct them to fix his seniority 
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by the petitioner on or about July 1953. Respondent No. 1 is the present Gene- 
ral Manager of the Central Railway. Originally, respondent No. 1 was R. B. Lal, 
who was the General Manager of the Central Railway when the petition was filed, 
but in view of the occupant of that post having changed, D. R. Khanna has since 
Pn suntan in his place as respondent, No. 1. Respondent No. 2 is the Union 
of India. 

: The petitioner joined the service of the Central Railway, which was then 
known as the G.I.P. Railway, as a clerk Class II in the Accounts Department 
on May 16, 1940, and on May 9, 1941, he was confirmed in that post. At the 
date of the petition the petitioner had continued to be in the service of the 
Central Railway. As from January 1, 1947, the petitioner was temporarily sent 
on deputation to the grain-shop organisation as a grainshop checker in the grade 
of Rs. 60-160 as an administrative measure. By reason of the pétitioner’s.said 
confirmation, however, the petitioner acquired a lien on the post of a clerk in 
the accounts department. At that time the accounts department had within 
it a branch known as the compilation branch. In or about May 1958 the then 
General Manager of the Central Railway directed the separation of the compila- 
tion branch from the accounts department, making the compilation branch a 
separate cadre under the direct control of the General Manager of the Central 
Railway. It appears that the General Manager passed an order dated May 14, 
1958, in that behalf. The same has not been produced by either side, but the 
same has been referred to in the letter dated June 29, 1953, addressed by the 
Financial Adviser and Chief Accounts Officer to the Controller of Grain Shops, 
Central Railway, a copy whereof is annexed as exh. A to the petition. The head- 
ing in that letter dated June 29, 1953, shows that the letter refers to the subject 
of the transfer of the compilation branch from the accounts department to a 

General Manager’s office. Paragraph 1 of that letter states that in accordance 
with the General Manager’s orders, vide No. 22571-R/GM dated May 14, 1953, 
the statistical section at Parel and at Secunderabad had been transferred under 
the General Manager with the statistical officer, General Manager’s office, in 
charge, working under the administrative control of the Senior Deputy General 
Manager. That there was such an order made by the General Manager has not 
even been disputed on behalf of the respondents. A copy of that order 
or the exact contents of that order have not been produced before me. 
I must, therefore, proceed on the footing that the said order was of the 
nature and had the contents as set out in that letter. From the first paragraph 
of that letter, together with the statements contained in the petition and 
the affidavits, it is clear that prior to that order there was, in the accounts depart- 
ment, a branch or section known as the compilation branch or the satistical sec- 
tion but that by the said order the compilation branch was being transferred 
from under the accounts department to form a department under the General 
Manager working under the administrative control of the Senior Deputy Gene- 
ral Manager. To effectuate such transfer of the entire compilation branch from 
the control of the accounts department to that of the General Manager a re-adjust- 
ment had to be made as regards the staff and the said order makes provision for 
the same as is disclosed from the contents of the said letter dated June 29, 1958. 
For the purposes of this petition the contents of para. 2 are not relevant. Para- 
graph 3 deals with the staff other than that dealt with in para. 2 and the peti- 
tioner falls within that category of other staff. Paragraph 3 provides that the 
other staff of the accounts department then working in the accounts department 
as well as those in the compilation branch transferred to the General Manager’s 
office were being given by that letter an option either to opt for the compilation 
branch permanently or to remain in the accounts cadre, It is further stated 
that such of the staff who opted for the compilation branch would not be permit- 
ted to appear for Appendix ITA and IITA Examinations of the accounts depart- 
ment (which were for promotion within the accounts department) and would 
have to seek promotion in the compilation branch itself by the usual procedure 
applicable to other departments of the railway. The effect of this offer of option 
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in the compilation branch in accordance with the terms of the option exercised 
would be that a member of the staff who was working at the date of the order 
in the accounts department would have to exercise an option either to continue 
in the accounts department or to go into the compilation branch. If he opted 
to go into the compilation branch and was ultimately posted in that branch he 
would become a member of the staff of the compilation branch permanently 
and would not be permitted to improve his prospects and seek promotion in the 
accounts department by appearing for the two examinations mentioned above. 
He would, however, be entitled to promotion only in the compilation branch 
itself in the normal course. Paragraph 4 of that letter sets out the various 
posts together with their salaries which would be available for promotion to 
those who were in the accounts department but who opted for the compilation 
branch and were thereafter transferred to the compilation branch. Along with 
that letter a form of election was enclosed to each of the persons to whom that 
letter was addressed including the petitioner. Paragraph 6 of the Ictter pro- 
vides that the option of the employees should be communicated by July 31, 1953. 
The contents of the order as revealed by the contents of this letter, therefore, 
indicate that the staff of the accounts department were given an option to con- 
tinue in the accounts department or to go to the compilation branch and further 
that if the option was exercised in favour of the compilation branch two results 
were to follow. The first was that as from the date of the exercise of the option 
the person exercising the option in favour of the compilation branch would cease 
to be entitled to appear for the said two examinations or to be entitled to any 
promotion in the accounts department. The second result was that even if an 
*employee exercised the option in favour of the compilation branch, he would 
not be immediately posted in that branch. It has been stated across the Bar— 
and I see no reason to doubt the veracity of the same—that the compilation 
branch was to be but a small section as compared with the entire accounts de- 
partment and ifa large number of employees who were on the staff of the 
accounts department opted to be transferred to the compilation branch, all of 
them could not be immediately transferred to the compilation branch although 
the loss of the right of promotion in the accounts department was to be imme- 
diate. The wording of the letter shows that it was for the Gencral Manager or 
the appropriate authority to fill up the available posts or vacancies in the com- 
pilation branch from amongst those employees who opted in favour of the 
compilation branch. The various employees who so opted acquired the right to 
be so transferred and posted to the compilation branch but only as and when 
appropriate posts were available. It is quite clear that in practice the actual 
transfer to the compilation branch out of the persons who ŝo opted would im- 
mediately be of only some of them and the rest would be transferred and posted 
into the compilation branch subsequently from time to time as and when ap- 
propriate posts were available. But it is equally clear that having given an 
‘option to the members of the staff of the accounts department with the conditions 
attached thereto and particularly the condition that upon the exercise of the 
option a member of the staff would immediately Jose the right of promotion in 
the accounts department and would have to look for promotion in the compila- 
tion branch, it was obligatory on the General Manager to transfer all persons 
who exercised the option in favour of the compilation branch subjéct, of course, 
to the appropriate posts in that branch being available. 

It is common ground that before the specified date, viz., July 31, 1953, the 
petitioner opted in favour of the compilation branch and communicated the same 
to the General Manager. It is stated in para. 3 of the petition—and it has not 
been denied on the other sidé—that the option so exercised by the petitioner was 
accepted by the then General Manager and recorded in the petitioner’s service 
register. At the time of the exercise of the option the petitioner was a per- 
manent clerk Class II and he had a lien on that post, it being his substantive 
post. It, therefore, follows that when the petitioner was actually posted into 
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the compilation branch he would be entitled to a parallel post of a permanent 
clerk Class II in the compilation branch. 

As stated earlier, since long prior to the time when the petitioner was offered 
the said option, and he exercised that option, the petitioner was on deputation to 
the grain-shop organisation of the Central Railway in the grade of Rs. 60-160. 
As the petitioner was in the grain-shop department the Secretary, Head-Quar- 
ters Office, Personnel Branch, of the Central Railway addressed a letter to the 
Controller of Grain Shops dated October 24, 1953, a copy whereof is annexed 
as part of exh. C to the petition. It has been stated in the said letter that 
the eleven individuals named in that letter, which includes the petitioner, who 
were on the staff of the accounts department and who were at the date of the 
letter working in the department of the Controller of Grain Shops, had opted 
for the compilation branch. It is further stated that there were at that time 
five vacancies of clerks in the office of the compilation officer, Parel, and that the 
Secretary was, therefore, directed to ask the Controller of Grain Shops to arrange 
to release five of the said members of the staff of the accounts department for 
filling up the said vacancies as early as possible. Thereafter there is another 
letter addressed by the said Secretary to the Controller of Grain Shops which 
is dated December 9, 1953, and it states that it had been decided that the 
said Controller should arrange to relieve on transfer to the statistical branch 
all the said eleven clerks of the accounts department who were then on depu- 
tation to the Grain-Shop Organisation. These two letters clearly show that 
by these letters the said members of the staff of the accounts department who 
had opted for the compilation branch were being attempted to be posted to the 
appropriate posts in the compilation branch. These letters also show th&t® 
vacancies had, in fact, occurred in the compilation branch which could appro- 
priately be filled up by the said eleven persons including the petitioner and 
that the position was such that the General’ Manager could thereby discharge 
his obligation to the petitioner by appropriately posting him in the compila- 
tion branch, such obligation having arisen by reason of the said option having 
been exercised by the petitioner in favour of the compilation branch. 

To the said letter dated December 9, 1953, however, the Controller of Grain 
Shops sent a reply dated January 9, 1954, a copy whereof is annexed as part 
of exh. C to the petition. The contents of that letter are material. Shortly 
stated, the same are that according to the Controller of Grain Shops it was not 
considered feasible to relieve any of the said eleven employees from his own 
department for transfer to the compilation branch as it was considered essen- 
tial in the interest of administration to retain the services of the said eleven 
persons in the Grdin-shop Department, as they were considered ‘‘experienced 
senior staff’. By that letter the Controller made an alternative suggestion 
that an equal number of substitute clerks be taken up in the compilation branch. 
But I am really not concerned with that alternative suggestion. What is mate- 
rial is that this letter clearly shows that the services -of the petitioner, although 
the same could by that time have been transferred to the appropriate post in | 
the compilation branch to which the petitioner was legally entitled, were not in 
fact transferred because his services were considered to be essential at that time 
to the Grain-Shop Department. The services of the petitioner were, therefore, 
retained in the Grain-Shop Department till the end of June 1957 when the 
Grain-Shop Department was closed down. At the time of the abolition of that 
Department the petitioner was working as a senior clerk on deputation in the 
grade of Rs. 80-220 and was drawing a salary of Rs. 176 per month. The peti- 
tioner was then relieved from the Grain Shop Department and was instructed 
to go and report to the Compilation Officer, and on July 1, 1957, the peti- 
tioner accordingly reported for duty to the Compilation Officer. The Compila- 
tion Officer, however, refused to post him in the compilation branch and referred 
him to the Secretary to the General Manager, The petitioner was then made 
to sit in the office of the General Manager for ten days without any work, after 
which he was asked to work in the accounts department from July 11, 1957. 
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Though he had been drawing a salary of Rs. 176 per month in the scale of 
Rs. 80-220 in the Grain Shop Organisation, he was given a lower post of a 
clerk class II on a salary of Rs. 113 per month in the seale of Rs. 60-130. 


Thereafter the petitioner made various efforts and approached various autho- 
rities of the Central Railway for being appointed on the appropriate post in- 
the compilation branch but his services were continued to be retained in the- 
grade of a clerk Class II in the accounts department itself. It is under these- 
circumstances that the petitioner filed this petition, the main relief being that 
he should be posted in the compilation branch for which he opted. In the aff- 
davit in reply to this petition filed on behalf of the Genera] Manager of the 
Central Railway it has been stated that it was decided in or about the month of 
April 1957 that no more clerks from the accounts department who had opted 
for the compilation branch should be permitted to be transferred to the compi- 
lation branch, The reasons for that decision have been set out in that affidavit, 
but I am not concerned with those reasons. Broadly stated, they relate to the 
exigencies of administration but such exigencies of administration do not make 
any difference to the position in law and I will not refer to the same any more. 


In para. 5 of the petition ag also in other paragraphs of the petition a conten- 
tion has been put forward that the petitioner, having opted for the compilation 
branch, acquired a lien on a post in the compilation branch and that, therefore, 
he had a right to hold a post in the said compilation branch. In answer to this 
contention Mr. Parikh, the learned counsel for the respondents, pointed out the 
definition of ‘‘lien’’ contained in rule 2003(14) of the Indian Railway Esta- 
dbYshment Code, Vol. II, as appearing in the reprint thereof of 1951. It is not 
disputed that the petitioner’s services were governed by the said Indian Railway 
Establishment Code. That rule defines ‘‘lien’’ as the title of a railway servant 
to hold substantively, either immediately or on the termination of a period or 
periods of absence, a permanent post, including a tenure post, to which he has 
been appointed substantively. It was pointed out by Mr. Parekh—and that was 
the position as already observed by me earlier—that even if the petitioner exer- 
cised his option as aforesaid the petitioner continued to hold substantively the 
post of a clerk Class II in the accounts department till he was in fact transferred 
and posted by the General Manager or the appropriate authority to the appro- 
priate post in the compilation branch. His substantive post being in the accounts 
department he had a lien on that post and not on a post in the compilation 
branch. In view of the said definition of ‘‘lien’’ Mr. Singhvi, the learned counsel 
for the petitioner, did not pursue that contention of the petitioner any further 
and I need not, therefore, consider it any more. But, in any event, as already 
stated by me, even if that contention had been pursued, the same would have had 
to be negatived by me in view of the said definition. 


This petition had come up for hearing before me some months back and at 
that time Mr. Parikh had urged a contention that the matters in this petition 
are not justiciable in view of the provisions of arts. 309 and 310 of the Consti- 
tution. In that behalf Mr. Parikh had placed great reliance on the case of 
E. Venkata Rao v. Secretary of State for India’ and other decisions on the 
subject. Mr. Singhvi had then stated that it had just then come to his know- 
ledge that the Supreme Court had given a judgment which was directly rele- 
vant on the point and that so far as he knew, the same was conclusive on this 
point. I, therefore, adjourned this case as a report of that judgment was not 
available then. The same has since been available and that is the judgment in 
The State of Uttar Pradesh v. Babu Ram Upadhya.2 That judgment com- 
pletely negatives Mr. Parikh’s contention about the matters in this petition be- 
ing not justiciable. After Mr. Singhvi read the material portions of the judg- 
ment, in reply to my question Mr. Parikh stated that he was not able to show 


k (1990) L.R. 64 I.A. 55, s.c. 89. Bom. decided on November 25, 1960 (Supreme 
L.R Court). 
2 “ (1960) Civil Appeal No, 119 of 1859, 
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how he could in any possible way canvass that contention in view of that judg- 
ment of the Supreme Court. In my opinion, that judgment conclusively shows 
that the matters in this petition are justiciable and I do not propose to dilate 
on the same as even Mr. Parikh, although he has not conceded the point, has 
not been able to advance a single argument to show why that judgment does 
not conclude this particular contention raised by him. 

I must now turn to examine the legal position in this case. What was, or 
rather what is, the legal right of the petitioner in this case? Ile was an em- 
ployee of the Union of India in the Central Railway. He was a permanent 
-employee and his services were governed by the provisions of the Indian Rail- 
way Establishment Code as appearing in the reprint thereof of 1951. Rule 
157 of that Code empowers the General Managers of Indian Railways to make 
rules with regard to non-gazetted railway servants under their control provided 
they are not inconsistent “with any rules made by the President or the Railway 
Board. Jt is common ground that the petitioner was a non-gazetted railway 
servant and that, therefore, the General Manager had the power to mako rules 
which would be applicable to the petitioner. What I have to consider is what 
is the position in law of the said order made by the General Manager dated 
May 14, 1953, the contents whereof have been referred to in the said letter 
dated June 29, 1958. In my opinion, that order must be held to be a rule made 
by the General Manager in exercise of his said power under the said rule 157. 
The said rule 157 does not lay down any particular form or any formality to 
he complied with by the General Manager when making rules in exercise of 
the power under that rule. Rules would be general in nature, i.e., they would 
concern a body of persons and not any particular individual or individual» 
by name. The said order concerns a particular section of the employees of 
the Central Railway. A new department, viz., a compilation branch was being 
set up under the direct, control of the General Manager and the work which 
that branch was doing was being taken away from the accounts department. 
To achieve that result the staff had to be transferred in various ways and to 
effectuate the same rules had to be framed. It was for that purpose that the 
General Manager issued the said order containing general directions. It is true 
that what was passed was an order and not rules for the purpose of setting up 
the said department and effectuating transfers of the necessary employees etc. 
But by whatever name it may be called, it amounts to framing of rules by 
the General Manager in exercise of his power under the said rule 157. If that 
order be treated as rule, which I do, the same would be binding not only on 
the employees concerned but also on the General Manager because the same 
acquired the force of Jaw having been made under the power reserved to the 
‘General Manager under the statutory rules, viz., the Indian Railway Establish- 
ment Code. Therefore, on the exercise of the said option and the acceptance 
thereof by the General Manager, the petitioner acquired a legal right to be 
transferred io the compilation branch and to be posted to an appropriate post 
to which the petitioner would be entitled in view of the post held by the peti- 
tioner in the accounts department. It is true, as stated by me earlier, that the 
actual transfer or rather ihe posting of the petitioner into the compilation 
branch would be done at some time subsequent to the exercise of the option as 
and when there was a vacancy in the compilation branch. The said right of 
the petitioner imposed a corresponding legal obligation on the General Manager 
of the Central Railway. As a matter of fact even Mr. Parikh admitted—and 
that is clearly the position—that on the exercise of the said option by the peti- 
tioner he lost all rights to promotion in the accounts department and was to 
look for promotion only in the compilation branch. The said two letters ad- 
dressed to the Controller of Grain Shops clearly show that an appropriate post 
was available even as early as 1953-54 when the General Manager could dis- 
charge his said legal obligation by posting the petitioner to the appropriate post 
in the compilation branch. It is not as if the General Manager was not in a 
position to discharge his said legal obligation because of the non-availability of 
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an appropriate post in the compilation branch. As a matter of fact the legal 
right of the petitioner was denied to him because his services were considered 
essential in the department of the Controller of Grain Shops. The curious posi- 
tion has been—and the same, in my opinion, has resulted—not only in the denial 
-of the legal right to the petitioner but in grave injustice, to the petitioner that 
because his services were considered essential in another department he has, 
under the circumstances which have since transpired, been completely denied 
that legal right. It is the statement made on behalf of the General Manager— 
and I see no reason to distrust it—that the General Manager came to his said 
decision in April 1957 of making no further posting in the compilation branch 
out of the persons who had exercised the said option in favour of the compila- 
tion branch because of some administrative exigencies. But whatever the 
reason may be, the fact remains that the General Manager has taken that deci- 
sion which hag resulted not only in a complete denial of the petitioner’s legal 
right but in grave injustice to him. It also cannot go unnoticed that by having 
exercised his option in the manner aforesaid, as he was in law entitled to, the 
petitioner has lost all rights to promotion even in the accounts department for 
the rest of his life. A situation has arisen that because another department of 
the railway, viz., the Grain Shop Department, considered the petitioner’s ser- 
vices essential, he has been deprived of all prospects of future promotions, I do 
not for a moment intend to suggest that the General Manager has deliberately 
brought about that injustice. I trust the statement made pn behalf of the 
General Manager that the said injustice has resulted to thd petitioner merely 
by force of circumstances in the sense of administrative exigencies. But even 
git the General Manager or his department may not be guilty of having delibe- 
* rately caused any harm to the petitioner, the fact remains that the petitioner 
, has been denied his legal right. In this connection, I must also point out an- 
other additional feature and that is that although the General Manager reached 
his said decision as far back as April, 1957,.the same was not communicated to 
the petitioner, nor was the petitioner in any way informed about the same, till 
the petitioner came to know about it by reading the said affidavit in reply 
which is dated as late as December 17, 1959. In my opinion, therefore, it was 
clearly incumbent in law upon the General Manager to have posted the peti- 
tioner to an appropriate post in the compilation branch. The General Manager 
has failed to discharge that duty. The petitioner is, therefore, entitled to an 
appropriate writ which in this case would be a writ of mandamus. 


I, therefore, order that a writ of mandamus do issue against respondent 
No. 1 that he do post the petitioner in the compilation branch of the Central 
Railway on such post as the petitioner would be entitled to on the basis of the 
option exercised by the petitioner in July 1953 and accepted by the then 
General Manager of the Central Railway as stated in para. 3 of the petition 
and that respondent No. 1 do fix according to law the seniority of the peti- 
tioner in the compilation branch. The respondents to pay the costs of the 
petitioner of this petition. In view of the duration of the hearing of this peti- 
tion, I fix the costs at Rs. 300 plus the usual Court-fees. 
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Before Mr. Justice Chandrachud. 
MESSRS. BANK SILVER COMPANY, BOMBAY 


v. 
THE EMPLOYEES’ STATE INSURANCE CORPORATION, BOMBAY.® 
Employees’ State Insurance Act (XXXIV of 1948), Sec. 2(12) & (9)—Factories Act, 
(LXII of 1948), Sec. 2(m) & (1)—“Persons’” in s. 2(12) whether covers proprietors 
or partners of establishment—Whether for determining establishment a factory 
partners working therein should be considered. 


The word “persons” which occurs in s. 2(12) of the Employees’ State Insurance: 
Act, 1948, covers persons who, being proprietors of a concern, work therein. There- 
fore, for the purpose of determining whether their establishment is a factory within 
the meaning of s. 2(12) of the Act the partners of a firm who work in the establish- 
ment must be taken into consideration. 

Under s. 2(12) of the Act the sole test which must be applied for determining 
whether an establishment is a factory or not, is whether twenty or more “persons” 
are working in the factory and whether a manufacturing process is being carried on 
with the aid. of power in any part of the establishment. If these two tests are satis- 
fied the establishment must answer the description of a factory under the Act and it 
is immaterial tht some of the persons who work in the factory are either the pro- 
prietors of the establishment or are partners in the firm which owns the establishment. 


Tae facts appear in the judgment. ee 


Y. 8. Chitale, for the appellants. 
M. V. Jayakar, instructed by Mf. V. Jayakar & Co., for the respondents, 


CHANDRACUUD J. This is an appeal under s. 82 of the Employees’ State 
Insurance Act, (Act No. XXXIV of 1948), from an order passed by the Em- 
ployees’ Insurance Court, Bombay. The question which arises in the appeal 
js whether the appellants, Messrs. Bank Silver Company, are a ‘‘factory’’ with- 
in the meaning of s. 2, cl. (12), of the Act. The appellants filed an application 
in the Employees’ Insurance Court for a declaration that they were not covered 
by the Employees’ State Insurance Act and that the partners of the appelant- 
firm were not ‘‘employees’’ within the meaning of s. 2, cl. (9), of the Act. The 
application has been dismissed and this appeal is directed against that order. 


The facts which are necessary for the decision of the question raised on this 
appeal are admitted. The appellants are a partnership firm owning an esta- 
blishment in which articles of silver are manufactured. The firm employs eigh- 
teen workers in its establishment and, in addition, four of the six partners of the 
firm also work in the establishment. The respondents, the Employees’ State 
Insurance Corporation, contended that the workérs working in the establish- 
ment of the appellants were covered by the Employees’ State Insurance Act, 
and called upon the appellants to make the employers’ contribution under the 
Act. The appellants, on the other hand, contended that they employed less 
than twenty persons and that, therefore, the Act was not applicable to them. 
They, therefore, filed the application in the Employees’ Insurance Court for a 
decision of the disputed question. 

Section 1, el. (4), of the Employees’ State Insurance Act provides that the 
Act shall apply in the first instance to all factories including factories belong- 
ing to the Government, other than seasonal factories. Section 2, el. (12), of 
the Act defines a ‘factory’ in so far as is material, to mean any premises in- 
eluding the precincts thereof whereon twenty or more persons are working or 
were working on any day of the preceding twelve months, and in any part of 
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which a manufacturing process is being carried on with the aid of power or 
is ordinarily so carried on. It is not disputed that a manufacturing process is 
carried on with the aid of power in the establishment of the appellants. The 
narrow question which arises is whether ‘‘twenty or more persons are working’’ 
in the establishment. On this aspect also it is common ground that, in fact, 
more than 20 persons work in the establishment. The contention of the appel- 
lants, however, is that the word ‘persons’ which occurs in cl. (12) of s. 2 of 
the Act must be construed to mean ‘‘employees’’ anf cannot cover persons who, 
being proprietors of a concern, work therein. In other words, the contention 
of the appellants is that for the purposes of determining whether their establish- 
ment is a factory within the meaning of s. 2, cl. (12), of the Act, the partners 
of the firm who work in the establishment must be excluded from consideration 
and only those persons can be taken into account who work in the establish- 
ment as employees of the appellants. 

I am unable to accept the contention advanced by Mr. Chitale on behalf of 
the appellants. Section 2, el. (72), defines a ‘‘factory’’ not by reference to 
the number of ‘‘employees’’ who work in the factory but by reference to 
‘‘persons’’ who work in the factory. If Mr. Chitale were right, nothing would 
have been easier for the Legislature than to use in s. 2, cl. (12), of the Act 
language similar to that used in s. 2, cl. (m), of the Factories Act (Act LXIO 
of 1948). Section 2, cl. (m), of the Factories Act defines a ‘factory’ not by 
reference to the ‘‘persons’’ who work in an establishment but by reference to 
the number of ‘‘workers’’ who work therein. It provides, in so far as is mate- 
rial, that a factory means premises wherein a certain number of ‘‘workers’’ 
are working and in any part of which a manufacturing process is carried on. 
“Worker” is defined in s. 2, cl. (Z), of the Factories Act to mean a person 
‘“‘employed’’ in a manufacturing process, or in certain other processes. 

It is contended by Mr. Chitale that the two Acts are not in pari materia and 
that, therefore, it would be wrong to construe the Act with which I am con- 
cerned in this appeal by reference to the provisions contained in the Factories 
Act. Reliance is placed in this behalf on the decision of the High Court of 
Madras reported in E. 8. I. Corporation v. Sriramulu Naidu’ in which it was 
held that the Factories Act and the Employees’ State Insurance Act are not 
analogous legislations though they were enacted in the same year and though 
both of them are intended to benefit the wage-earners. Now, it is undoubtedly 
true that the object of the Employees’ State Insurance Act is different from 
the object of the Factories Act. The object of the former Act, as stated in 
the preamble, is: 

“...to provide for certain benefits to employees in case of sickness, maternity and 
employment injury...”. 
The object of the Factories Act, on the other hand, is to take measures for the 
health and safety of the workers who work in the factory. Mr. Chitale may be 
right that the object of the two Acts being different, the language used in one 
should not be permitted to control or influence the language of the other. It 
is, however, wrong to say that in the construction of a statute, one cannot have 
regard to the circumstance that when a particular meaning was intended to be 
conveyed, the Legislature had used a different expression in another statute. 
It would be certainly legitimate to say that if Mr. Chitale were right that the 
word ‘‘persons’’ in s. 2(/2) would have the same meaning as the word 
‘‘workers’’ in the Factories Act, the Legislature would have used language 
similar to that used in the Factories Act. , 

Mr. Chitale has drawn my attention to various provisions of the Employees’ 
State Insurance Act which, according to him, show ihat the dommant object 
of the Act is to provide social insurance to the employees. The argument is 
that if that be the dominant object, the word ‘‘persons’’ occurring in s. 2(12) 
must be construed to mean ‘‘employees’’ so that the object of the Act can be 
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effectively furthered. Section 2, cl. (4), of the Act defines ‘‘contribution’’ to 
mean the sum of money payable to the Corporation by the principal employer 
in respect of au employee; or any amount payable by or on behalf of the em- 
ployee. Clause (8) of s. 2 defines an ‘‘employment injury’’ to mean a per- 
sonal injury to an employee caused by accident or an occupational disease 
arising out of and in the course of his employment in the factory, which in- 
jury or occupational disease would entitle the employee to compensation under 
the Workmen’s Compensatién Act, 1923, if he were a workman within the mean- 
ing of that Act. Clause (9) of s. 2 contains the definition of the word ‘‘em- 
ployee’’ from which it is clear that it means a person who is employed in con- 
nection with the work of a factory or an establishment to which the Act applies. 
Clause (/4) of s. 2 defines an ‘‘insured person’’ to mean a person who is or 
was an employee in respect of whom contributions are or were payable under 
the Act and who is by reason thereof entitled to the benefits provided by the 
Act. Clause (27) of s. 2 provides that ‘‘temporary disablement’? means a con- 
dition resulting from an employment injury which requires medical treatment 
and renders an employee, as a result of such injury, temporarily incapable of 
work. Clause (22) of s. 2 defines ‘‘wages’’ to mean all remuneration paid or 
payable in cash to an employee. Section 38 of the Act provides that all em- 
ployees in factories or establishments to which the Act applies must be insured 
in the manner provided by the Act. Section 39 which deals with contributions 
provides that the contribution payable under the Act in respect of an employee 
shall comprise coutribution payable by the employer and the contribution pay- 
able by the employee. The provisions contained in ss. 40, 41, 42 and 44 con- 
tain provisions for the payment of certain benefits tó the employees. Section 
46 on which Mr. Chitale relies strongly, provides that the insured person shall 
be entitled to the benefits mentioned in that section. Sections 47, 50, 51, 52, 
56, 58 and 59 provide for the payment of different benefits like the sickness 
benefit, the maternity benefit, the disablement benefit, the dependants’ benefit 
and the medical bencfit to the employees. Lastly, s. 75 which defines the juris- 
diction of the Employees’ Insurance Court shows that the jurisdiction of the 
Court which is specially created under the Act is restricted to a decision of 
disputes between the employer and the employee and the disputes with regard 
to the right of an employee to receive a particular benefit. 

There can be no doubt that the provisions on which Mr. Chitale relies show 
that the Act is meant for the benefit of the ‘‘employees’’, The argument of 
the learned counsel is that if the several benefits like the sickness, maternity 
and disablement benefits can be availed of only by the employees, it would be 
absurd to apply the Act to an establishment in which, the work is done partly 
by the proprictors or the partuers of a firm who, if excluded, would reduce the 
number of workers io less than twenty. I find it difficult to accept the sub- 
mission of Mr. Chitale that such a procedure involves any contradiction or 
absurdity. The language used in s. 2, el. (72), of the Act shows that the sole 
test which must be applied for determining whether an establishment is a 
factory or nol, is whether twenty or more ‘‘persons’’ are working in the factory 
and whether a manufacturing process is being carried on with the aid of power 
in any part of the establishment. If these two tests are satisfied the establish- 
ment must answer the deseription of a factory under the Employees’ State 
Insurance Act and it is immaterial that some of the persons who work in the 
factory are either the proprietors of the establishment or are partners in the 
firm which owns the establishment. It is also immaterial that if such proprie- ; 
tors or partners are excluded the number of the remaining workers would fall 
helow twenty. 

Tf twenty or more persons work in an establishment and if a manufacturing 
process is being earried on in any part thereof, the place would be a factory. 
The further question which would then arise is whether the benefits conferred 
by the Act can be availed of by all the persons who work in the factory. In 
order io determine that question it would be necessary to consider each one of 
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the provisions relating to the various benefits. Lf the benefits can be availed of 
only by the employees properly so called, the proprietors of the establishment 
or the partners of the firm which owns the establishment would not be entitled 
to the benefits, because they are not ‘‘employees’’. That is, however, no reason 
why the benefits conferred by the Act cannot be given to employees who work 
in the establishment in which twenty or more persons are, in fact, working. 
In other words, the mere circumstance that the Act applies to an establishment 
would not necessarily mean that all the benefits conferred by the Act could be 
given to each and every person working in that establishment. The Act would 
apply to an establishment because twenty or more persons work therein and 
yet the benefits conferred by the Act could be given to only such persons who 
are employees within the meaning of the Act. 

I am unable to appreciate the contention of Mr. Chitale that to apply the 
Act to an establishment and not to give the benefit thereof to all persons who 
work therein is a procedure devoid of meaning and substance. It would be 
possible to test the validity of this argument by reference to a specifie provi- 
sion in the Act. Section 2, cl. (9), of the Act defines the word ‘‘employee’’. 
It provides that the word ‘‘employee’’ shall not include a person who is em- 
ployed on a remuneration exceeding in the aggregate four hundred rupees per 
month. If in any establishment twenty or more employees are working, the 
Act would admittedly apply according to the argument of Mr. Chitale him- 
self, regardless of the salary drawn by them or by any of them. It is, how- 
ever, clear that those drawing a salary exceeding Rs. 400 per month will not 
be entitled to claim the benefits conferred by the Act. The particular provi- 
siop to which I have drawn attention would show that no absurdity or contra- 

iction is involved in applying the Act to an establishment but not extend- 
ing the various benefits conferred by the Act to each one of the persons work- 
ing in the establishment. : 

Mr. Chitale has taken a hypothetical case to demonstrate that the view which 
I am inclined to take may result in an absurd consequence. He takes an in- 
stance of a firm consisting of twenty partners all of whom, and who alone, 
work in the establishment. The difficulty of Mr. Chitale is that in such a. 
ease, applying the Act would be wholly meaningless, for none of the persons 
could possibly get any benefit under the Act. I cannot appreciate this diffi- 
culty because if the policy of law is to confer special benefits on ‘‘employees’’ 
only, those who work in the establishment but are not ‘‘employees’’ as defined 
by the Act will not be entitled to claim the benefits. To accept Mr. Chitale’s 
argument would be to hold that the Act cannot apply to an establishment in 
which twenty persons, each drawing a monthly salary exceeding Rs. 400, are 
working. Such a construction seems to me to be against the plain meaning 
of s. 2(12) of the Act. 

Ag it is common ground that more than twenty persons are working in the 
establishment of the appellants and a manufacturing process is being carried 
on in a part of the establishment, the establishment must be held to be a 
factory within the meaning of s. 2, el. (/2), of the Employees’ State Insurance 
Act. The application of the Act, however, cannot mean that the several bene- 
fits provided for in the Act could be availed of by the partners of the firm who 
are also working in the establishment. In determining the question whether 
a person working in the factory is entitled to any particular benefit, regard 
must be had to the language of the section which confers that benefit and if 
the language shows that the benefit can be given only to ‘‘employees’’, the 
benefit cannot be availed of by the partners. 

The order passed by the learned Judge is, therefore, confirmd and the appeal 
is dismissed with costs. : 

Appeal dismissed. 
N 
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Before Mr. Justice Patel and Mr. Justice Gokhale. 


MADHAVRAO TATYASAHEB GHATGE 
v 


THE COLLECTOR, DISTRICT KOLHAPUR.” 

Maharashtra Zilla Parishads Election Rules, 1963. Rules 38, 43—Maharashtra Zilla 
? Parishads and Panchayat Samitis Act (Mah. V of 1962), Secs. 27(7), 14—Represzentation 
of the People Act (XLIII of 1951), Sec. 100—Election started three hours before 
notified time—Petitioner or his polling agents not present till the time notified—Vali_ 
dity of election—Whether rr. 38 & 43 mandatory—Applicability of s. 27(7) of Mah. V 
of 1962. 


Rules 38 and 43 of the Maharashtra Zilla Parishads Election Rules, 1962, are manda- 

: tory and an election held in breach of these rules is invalid and liable to be set aside. 

: Where an election was started three hours before the time which was notified by 

the Collector under s. 14 of the Maharashtra Zilla Parishads and Panchayat Samitis 

Act, 1961, and during these hours neither the petitioner nor his polling agents were 
present, Held that the election was invalid. 

Section 27(7) of the Maharashtra Zilla Parishads and Panchayat Samitis Act 1961, 
refers to such breaches of the rules made under the Act as are directory and where 
the intended object have been achieved even though a technical breach of the rules 
had occurred. It cannot apply to cases where there is a substantial departure from 
the rules and the very object of putting that rule on the statute book is defeated 
by a breach thereof. 

Thakur Pratap Singh v. Shri Krishna Gupta’ and Shyam Chand Basak v. Chair- 
man, Dacca Municipality,” referred to. ee 


"Tre facts appear in the judgment. 


M. V. Paranjpe, for the petitioner. 
8. B. Bhasme, for opponent No. 5. 
V. H. Gumaste, Additional Government Pleader, for opponents Nos. 1 to 4. 


GOKHALE J. This petition under art. 226 of the Constitution challenges the 
order made by the Assistant Judge, Kolhapur, by which he dismissed the peti- 
tion filed by the petitioner seeking to have the election of respondent No. 5 set 
aside on various grounds.- 

The election in question was of the Panchayat Samiti of the Sidhanerli Hlec- 
torate Group from Sangay Gat. The petitioner as well as respondents Nos. 5 
to 9 were the contesting candidates at the said election. The election was held 
on July 31, 1962. The date of the election was fixed by a notification issued 
by the Collector of Kolhapur as required by s. 14 of the Maharashtra Zilla Pari- 
shads and Panchayat Samitis Act, 1961 (hereinafter referred to as ‘‘the Act’’). 
The time for the election as notified in the notification issued by the Collector 
was from 11 A.M. to 5 P.M. The votes were counted on August 3, 1962, and 
it was found that the petitioner and respondent No. 5 had polled an equal number 
-of votes, viz. 17 votes each. The Returning Officer of the Panchayat Samiti, 
who is respondent No, 2 to this petition, drew lots as required by s. 26 of the 
Act and declared that respondent No. 5 was elected in the said election. ‘The 
result of the election so declared by respondent No. 2 was challenged by the peti- 
tioner by filing an application before the learned Assistant Judge at Kolhapur, 
ander s. 27(/) of the Act. Several contentions were raised in the petition. It 
was alleged that respondents Nos. 2, 3 and 4 who were the officers concerned with 
ihe conduct of the election, had acted in collusion with respondent No. § and 
had, in fact, commenced the election at 8 A.M. on the day of the election with- 
out informing either the petitioner or his agents. According to the allegation, 
the election having commenced three hours before the time fixed by the Collector 


*Decided, March 9/10, 1964. Special Civil 1 [1955] 2 8.0.R. 1028. 
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for the commencement of the election, the votes which were cast during this 
period were illegal votes and this illegality had materially affected the result of 
the election. There were allegations in the petition that respondent No. 5 had 
resorted to corrupt practices at the time of the election. Similarly, it was al- 
leged that during the period from 8 A.M. to 11 A.M. such voters as came and 
exercised their right of voting were influenced by respondent No. 5. It is un- 
necessary to refer to the various other allegations which were made in the peti- 
tion. The two material allegations with which we are concerned in the present 
petition are (1) that the elections started three hours before the time fixed by 
the Collector for the commencement of the election, and (2) that the polling 
agents of the petitioner could not be present during the time between 8 A.M. and 
11 A.M. and respondents Nos. 1 to 3 in collaboration with respondent No. 5 had 
deliberately refrained from informing the petitioner or his polling agent that 
the election would commence at 8 A.M. 

It appears that at an earlier stage in the conduct of the election petition, a 
preliminary objection was raised as to the maintainability of the application. 
The objection was that the election petition was not legally or validly presented 
as required by the Act and that preliminary objection, it appears, found favour 
with the learned Assistant Judge. The view taken, at that stage, by the learned 
Assistant Judge, however, was set aside by this Court and, therefore, we are now 
concerned with the order made by the learned Assistant Judge after the matter 
was sent back to him for disposal in accordance with law. 

The learned Assistant Judge framed as many as 15 issues. He found that the 
allegation of collusion between respondents Nos. 1 to 3 and respondent No. 5 
was not proved. He also found that the commencement of the election at 8 A.M. 
was in breach of the rules but he did not accept the contention that such votes 
as were cast between 8 A.M. and 11 A.M. were illegal votes. Holding that the 
breach of the rules did not materially affect the result of the election he dismissed 
the petition. That is how the petitioner is now challenging the order dismissing 
the petition made by the learned Assistant Judge. 

Although the various contentions referred to by us were raised by the peti- 
tioner before the learned Assistant Judge, arguments before us were confined 
only to two points. It was common ground that inasmuch as the election had 
started at 8 A.M., ie. three hours before the time which was notified by the 
Collector, there was a breach of the rules. It was also common ground that 
neither the petitioner nor his polling agents were present at the time when poll- 
ing commenced at 8 A.M. on July 31, 1962; that 26 voters had in all voted at 
Pimpalgaon and in the actual counting of votes both the petitioner and respon- 
dent No. 5 secured an equal number of votes, as a result of which lots were drawn 
and respondent No. 5 was declared elected is also not disputed before us. 
Mr. Paranjape, who appeared for the petitioner, contended that the rule requir- 
ing the election to commence at the time specified in the notification was a manda- 
tory rule and a breach of that rule by itself was enough to render the election 
illegal and invalid. He also contended that even if it were held that it was not 
a mandatory rule, it was a rule incorporated in the rules framed under the Act 
with a view to preserving the purity of elections and any substantial departure 
from that rule must be considered to be sufficient to render the election invalid. 
In the alternative he said that there was material in the evidence which showed 
that respondents Nos. 1 to 3 had colluded with respondent No. 5, and the elec- 
tion, held in breach of the rules, as a result of such collusion, must be held to 
be illegal. One more contention which is material, and which must be stated, is 
that the rules require that no ballot paper shall be handed over to any voter be- 
fore the time notified. It is also necessary that either the candidates or their 
polling agents should be enabled to remain present when the ballot boxes are 
kept open for polling at the commencement of the election, and the sealing of 
the ballot boxes must be done in the presence of the candidates or their polling 
agents, if they desired to be present. On these grounds it is contended that even 
` if no corrupt practice is established, when breach of the relevant rules in ques- 
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tion has been proved the election should be set aside. The learned Assistant 
Judge has found that the petitioner, who had challenged the result of the elec- 
tion, had not given sufficient evidence to establish that the result of the election 
-would have been materially affected if a breach of the rules had not taken place. 
Mr. Paranjape contended that in the case of breach of rules, which are manda- 
.tory, or even in the case of a substantial breach of rules, which are directory, 
it is not necessary to establish that by such breach the result of the election would 
have been materially affected. It was his submission that the learned Judge 
was in error in assuming that the onus of proving that the result of the election 
was materially affected was on the petitioner. According to him, if it is shown 
that there was a breach of the rules in the conduct of the election, the candidate, 
who wants to support the result of such an election, must establish that the re- 
sult of the election was not materially affected by such a breach of the rules. 


In order to appreciate these contentions it would be necessary first to refer to 
the relevant provisions of the Act as well as the rules framed thereunder. 
Section 27 of the Act provides for an enquiry by a Judge to determine the vali- 
dity of elections. Sub-section (J) of that section provides that if the validity 
of any election of a Councillor or the legality of any order made or proceedings 
held under s. 26 is brought in question by any person qualified to vote at the 
election to which such question refers, he may at any time within the specified 
period after the date of the declaration of the result of the election or the date 
of the order or proceeding, apply to the District Judge of the District within 
which the election has been held for the determination of such question. On 
an enquiry held by the Judge, he may pass an order confirming or amending 
the declared result of the election or setting aside the election. Sub-section (5) 
is material and is as follows: 

“(5) (a) If on holding such enquiry, the Judge finds that a candidate has, forthe 
purpose of election, committed a corrupt practice within the meaning of sub-section (6), 
‘he shall declare the candidate disqualified for the purpose of that election and of such 
fresh election as may be held under sub-section (2) and shall set aside the election of 
such candidate if he has been elected. 

(b) If in any case to which clause (a) does not apply, the validity of an election 
is in dispute between two or more candidates, the Judge, after a scrutiny and computa- 
tion of the votes recorded in favour of each candidate, is of opinion that in fact any 
candidate in whose favour the declaration is sought has received the highest number of 
‘the valid votes, the Judge shall after declaring the election of the returned candidate 
to be void declare the candidate in whose favour the declaration is sought, to have been 
duly elected: í 

Provided that, for the purpose of such computation no vote shall be ‘reckoned ag 
valid if the Judge finds that any corrupt practice was committed by any person, known 
or unknown, in giving or obtaining it; 

’ Provided further that, after such computation if an equality of votes is found to 
exist between any candidates and the addition of one vote will entitle any candidate 
to be declared elected, one additional vote shall be added to the total number of valid 
votes found to have been received in favour of such candidate selected by lot drawn in 
the presence of the Judge in such manner as he may determine”, 

Sub-section (6) with certain variations adopts the definitions of corrupt prac- 
‘tices as specified in s. 123 of the Representation of the People Act. Then again 
sub-s. (7), which is material, is as follows: 

“If the validity of any election is brought in question only on the ground of an 
error made by the officer charged with carrying out the rules made in this behalf under 
sub-section (2) of section 12 or of section 14, or of an irregularity or informality not 
corruptly caused,’ the’ Judge shall not set aside the election.” 

We have quoted the material parts of this section providing for an enquiry -by 
a-Judge for the determination of the validity of an election to the extent to 
which it is relevant for the purposes of this petition. Sub-section (2) of s. 14 
empowers the State Government to make rules for the conduct of elections. It 
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requires that subject to the provisions of ss. 15, 17 and 18 the electioni shall be 
conducted in accordance with these rules. 

. In exercise of the powers conferred by cls. (i) and (wi) of sub-s.' (2) of 
8. 274 read with sub-s. (2) of s. 9 and s. 14 of the Act, the Government of Maha- 
rashtra have framed rules which are called the Maharashtra Zilla Parishads 
Election Rules, 1962 (hereinafter referred to as ‘‘the Rules’’). These Rules 
provide for the conduct of elections held under the Act. They prescribe an 
administrative machinery for the conduct of elections and the Rules in Chapter 
-III relate to the conduct of the elections. Sub-rule (7) of r. 11, which provides 
for the fixation of the various stages of an election, is as follows: 

“When fixing the date for holding an election under section 14, the Collector shall 
by order in Form I, appoint— . 

(a) the last date, time and place for making nominations which shall not be later 
than fifteen days before the date fixed for the poll; 

(b) the date, time and place for the scrutiny of nominations, which shall be the 
‘day next following the last date appointed for making nominations; 

(c) the time during which the poll shall be taken on the date fixed for the ae 
under section 14; and 

(d) the date or dates, time and place for the counting of votes”. 
The other parts of this rule are not relevant for our purpose. The order made 
by the Collector under r. 11 is required to be published in the manner pres- 
cribed in r. 12. The other rules in this Chapter provide for such other con- 
nected matters as the nomination of candidates, deposits to be made by’ candi- 
dutts, scrutiny of nominations, withdrawal of candidature and appeals against 
orders accepting or rejecting nomination papers. Then r. 24 in Chap. IV pro- 
vides for the appointment of election agents and r. 25 provides for the 
appointment of polling agents. Under s. 25 any candidate at an election 
at which a poll is to be taken or his election agent may appoint one agent 
and two relief agents to act as polling agents of such candidate at each’ polling 
station. Chapter V provides for the general procedure of an election. It is 
not necessary for the purposes of this petition to refer to this procedure. Some 
of the rules in Chap. VI, however, which deal directly with the poll and the vot- 
ing at Electoral Divisions, are relevant. Rule 37 enables the Presiding Officer 
to regulate the number of voters to be admitted at any one time inside the pol- 
ling station but specifically excludes the admission, inside the polling station, 
of all persons, other than those mentioned in els. (a) to (g) of that section. Under 
el. (d) the candidates, their election agents and subject to the provisions of r.-25, 
one polling agent of each candidate is entitled to be admitted inside the polling 
station. Rule 38 is again very material and must be reproduced in ae ais 
thus: : 

“38, Preparation of Ballot Boxes for poll—(1) Where a paper seal is used for soe, 
a ballot box the Presiding Officer shall affix his own signature on the paper seal and 
obtain thereon the signatures of such of the polling agents present as are desirous o of 
affixing the same. } 
_ (2) The Presiding Officer shall thereafter fix the paper seal so signed in the space 
meant therefor in the ballot box and shall then secure and seal the box in such 7 manner 
that the slit for the insertion’ of ballot paper thereinto remains open, ~ 

(3) The seals used for securing a ballot box shall be affixed in such manner ‘thai 
after the box has been closed, it is not possible to open it without breaking the seals. - 

(f) Where it is not necessary to use paper seals for securing the ballot ‘box, tha 
Presiding Officer shall secure and seal the ballot box in such manner that ‘the slit for 
the insertion of ballot papers -remains open and shall allow the polling ` agents hon 


to affix, if they so desire, their seals, `- ye PS 
(5) Every ballot box used at a Polling ‘station shall beat labels pon inside. ind 


outside marked with— . - - tad oh 
(a) the-serlal number, if any, and the name of the da sdivision: ws 
(b) the-serial number ‘and name of the polling station; . . ` wal 
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(c) the serial number of the ballot box (to be filled in at the end of the poll on 
the label outside the ballot box only); and 

(d) the date of poll. 

(6) Immediately before the commencement of the poll, the Presiding Officer shall 
demonstrate to the polling agents and other persons present that the ballot box is empty 
and bears the labels referred in sub-rule (5). 

(7) The ballot box shall then be closed, sealed and secured and placed in full view 
of the Presiding Officer and the polling agents.” 

Rule 41 enables a polling agent to challenge the identity of a person, the chal- 
lenge being in the manner prescribed in the rule itself. It is on such a chal- 
lenge being made that the Presiding Officer under r. 41 is required to hold a 
summary enquiry into the challenge. The rule gives power to the Presiding 
Officer to reject the challenge under certain circumstances. Rule 42 provides 
for safeguards against personation. Sub-rules (7) and (2) of r. 43 provide 
that no ballot paper shall be issued to any voter before the hour fixed for the 
commencement of the poll or after the hour fixed for the closing of the poll 
except, in the latter case, to those voters who are present at the polling station 
at the time of the closing of the poll. Since the question of any ballot papers 
having been issued after the hour fixed for the closing of the poll does not arise 
in this petition, it would be sufficient to reproduce sub-r. (7) which is as follows: 

“No ballot paper shall be issued to any voter before the hour fixed for the com- 
mencement of the poll”. : 
Then again sub-r. (5) of r. 43 forbids any person in the polling station from 
noting down the serial number of the ballot paper issued to a particular voter 
save as provided in sub-r. (4). The other rules provide for the manner in which 
the votes are to be recorded. Rule 49 lays down the procedure for the sealing 
of the ballot boxes after the poll. Similarly, r. 51 provides for the sealing of 
other packets consisting of documents connected with the election. The learned 
Assistant Judge has referred in his order to rr. 53 and 54. Rule 53 provides 
for the adjournment of poll in emergencies and r. 54 provides for the procedure 
of such adjournment. We do not think that the questions which arise for de- 
termination in this petition have anything to do with these two rules since sub- 
r. (/) of r. 53 contemplates an adjournment if the proceedings at any polling 
station are interrupted or obstructed by any riot or open violence and such 
other contingencies. It would have no relevance to the present case where no 
such contingency is claimed to have arisen, nor are we concerned with the pro- 
cedure prescribed for the adjournment of a poll which applies only if the 
adjournment is on the ground mentioned in r. 58. We need not refer to the 
rules dealing with the counting of votes and other miscellaneous provisions 
relating to the conduct of election. ` We may point out that one of the principal 
objects of the rules is to secure the maintenance of secrecy of voting and r. 58 
requires that the Returning Officer shall, before he commences the counting, 
read out the provisions of s. 32 to such persons as may be present. Sub-section 
(J) of s. 32 of the Act requires that every officer, clerk or other person who 
performs any duty in connection with the recording or counting of votes at an 
election shall maintain and aid in maintaining the secrecy of voting and shall 
not, except for some purpose authorised by or under any law, communicate to 
any person any information calculated to violate such secrecy. Sub-section (2) 
makes any contravention of the provisions of sub-s. (J) punishable with im- 
prisonment for a term which may extend to three months or with fine or with 
both. We referred to s. 32 and r. 58 to indicate that one of the principal ob- 
jects of the Act and the Rules framed thereunder is to secure secrecy of voting 
which alone can maintain a free and fair election. 

The learned Judge found that the election commenced at 8 A.M. on account 
of a bona fide error on the part of the Presiding Officer and the petitioner was 
only utilising this error to have the election set aside. Having found that be- 
cause of the election having commenced before the notified time the petitioner 
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or his polling agent could not remain present at the polling station till 10 A.M., 
the learned Judge observes that this error has not materially affected the re- 
sult of the election. In his view unless the error was a result of corrupt prac- 
tice, as contemplated by cl. (a) of sub-s. (5) of s. 27 or unless the result of 
the election was materially affected, the election cannot be held to be invalid on 
the ground that there was a breach in the carrying out of the rules. He thought 
that the margin of three hours was a small margin and since the petitioner fail- 
ed to prove that there was either corrupt practice or that the result of the elec- 
tion was materially affected, the election could not be set aside. For coming 
to this conclusion the learned Judge principally relied on sub-s. (7) of s. 27 
which we have already reproduced above. 

Reading sub-s. (7) of s. 27 there could be no doubt that the validity of an 
election cannot be brought in question only on the ground of an error made by 
the officer charged with carrying out the rules under sub-s. (2) of s. 12 and 
s. 14 of the Act or on the ground of an irregularity or informality not corruptly 
caused. It is possible that some rules may not be mandatory and in the case 
of rules which are directory, substantial compliance with those rules may be 
enough and a mere error in the carrying out of such rules will not be sufficient 
to set aside an election. Similarly, so long as only an irregularity or an in- 
formality which is not corruptly caused is the basis of a challenge to an elec- 
tion, it may not be sufficient for setting aside an election. A mandatory rule 
has however to be followed and non-observance of such a rule may affect the 
purity of an election and therefore the challenge in such cases is not only on 
the ground of that error but also on the principal ground that as a result of 
that error the whole election process has been rendered impure which might 
reswlt in the election not being free or fair. In the case of directory rules, how- 
ever, if in substance the rules as a whole have been complied with and no pre- 
judice has ensued a technical breach of the rules may not be sufficient to set 
aside the election. 

In Thakur Pratap Singh v. Shri Krishna Gupta’ the election which was held 
under Central Provinces and Berar Municipalities Act was challenged on the 
ground that there was an omission to set out a candidate’s occupation in the 
nomination form. The Act itself provided that anything done or any pro- 
ceeding taken under the Act could not be questioned on account of any defect 
or irregularity not affecting the merits of the case. Setting aside the view 
taken by the High Court that this omission was a failure to comply with the 
provisions set out in the various rules and was fatal, the Supreme Court ob- 
served as follows (p. 1081) : 

“We do not think that is right and we deprecate this tendency towards technicality; 
it is the substance that counts and must take precedence over mere form. Some rules 
are vital and go to the root of the matter: they cannot be broken; others are only direc- 
tory and a breach of them can be overlooked provided there is substantial compliance 
with the rules read as whole and provided no prejudice ensues; and when the legisla- 
ture does not itself state which is which judges must determine the matter and, exer- 
cising a nice discrimination, sort out one class from the other along broad based, com- 
monsense lines.” 

Therefore, although it is true that every breach of a rule may not be fatal to 
an election and breach of rules which are directory could be overlooked provided 
there is substantial compliance with the rules and no prejudice ensues, the same 
would not be true of rules which are vital and go to the root of the matter and 
which cannot, therefore, be broken. Apparently the learned Judge thought 
that the rule requiring ‘the commencement of the election at the notified time 
was not a vital rule. He also seems to have taken the view that the absence 
of the polling agent of the candidate or the absence of the candidate himself as 
a result of the breach of the rule requiring the election to be commenced at the 
notified time was not vital and it was necessary that either a corrupt practice 
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should have been proved or it should have been shown that the result of the 
election was materially affected. The question whether a rule is mandatory or 
directory would have to be determined on the frame of the rule itself in the 
light of the purpose which that rule is expected to serve for maintaining the 
purity of the election so that the election may be free and fair. It is necessary 
that all the rules must be read as a whole. Rule 37 entitles the candidates or 
their polling agents to be admitted inside the polling stations. Rule 38 requires 
that where a paper seal is used for securing a ballot box the Presiding Officer 
shall affix his own signature on the paper seal and obtain thereon the signatures 
of such of the polling agents present as are desirous of affixing the same. After 
the signatures are so affixed, the Presiding Officer has to fix the paper seal in 
the space meant therefor in the ballot box and has then to secure and seal the 
box in such manner that the slit for the insertion of ballot paper thereinto re- 
mains open. What is material is that the seals used for securing a ballot box 
shall be affixed in such a manner that after the box has been closed it is not 
possible to open it without breaking the seals. More or less the same procedure 
is ‘provided where it is not necessary to use paper seals. Then again, the mate- 
rial part of this rule is that immediately before the commencement of the poll, the 
Presiding Officer shall demonstrate to the polling agents and other persons pre- 
sent that the ballot box is empty and bears the labels referred to in sub-r. (5). 
It is only after this has been done that the ballot box shall be closed, sealed and 
secured and placed in full view of the Presiding Officer and the polling agents. 
It is not difficult to understand the object underlying this procedure prescribed 
in rr. 37 and 38. ‘In order that ballot boxes may not be tampered with and in 
order that the officers who are charged with the duty of carrying out the elec- 
tion are beyond reproach as to their impartiality, the rules require thatethe 
candidates or their polling agents should be entitled to be present when this 
procedure is followed. Not only that, but they are entitled to be satisfied that 
the ballot box at the commencement of the election is empty and it is properly 
sealed and signatures of the Presiding Officer as well as the polling agents are 
affixed on the seals which are pasted on the ballot box. It-is obligatory that 
the ballot box after it is closed, sealed and secured, is placed in full view of the 
Presiding Officer as well as the polling agents so that even after the procedure 
is followed, there is no tampering with the ballot boxes. It may be true that 
while rules enable.a candidate or a polling agent to be present, there is no com- 
pulsion on them to remain present. But the very fact that if they are present, 
they are entitled to be satisfied about any possibility of tampering of the ballot 
boxes not being there, shows that it is a vital right given to the candidates to 
secure a free and fair election by a procedure intended to be impartial and 
beyond suspicion. It is difficult to accept the argument made by Mr. Bhasme 
that these rules are not vital rules and a breach of these rules would be only 
téchnical. What is vital in an election if not the assurance that it is going to 
bea free and fair election? Similarly, nothing is more vital than the fact that 
such an election is held by maintaining secrecy of ballot. That is why the rules, 
and particularly r. 43 lays down that ‘‘no ballot paper shall be issued to any 
voter before the hour fixed for the commencement of the poll.” With a view 
to securing the secrecy of ballot, r. 43 also requires that, excepting the polling 
officer; who would record the serial number of a ballot paper against the entry 
relating to the voter in the copy of the list of voters set apart for the purpose, 
ho person in the polling station shall note down the serial number of.the ballot 
paper issued to a particular voter. The polling agent is entitled to challenge 
the identity of a pérson claiming to be a particular voter and r. 41 lays down 
the procedure of determining any such challenge. If the election has com- 
meneed three hours before the time notified as a result of which the petitioner 
or his polling agent were not present at the commencement of -the election, it 
js obvious that neither the petitioner nor his polling agent could be satisfied at 
the commencement of the election that the ballot boxes were empty or that at 
that time they bore the labels referred to in sub-r. (5) of r. 38. Similarly, dur- 
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ing the absence of the petitioner and his polling agent, the petitioner lost- the 
opportunity of exercising his right of challenging the identity of a voter and 
it is impossible after the election to contend that even such a challenge would 
not have affected the result of the election. We are of the view that rr. 38 and 
43 being vital to the conduct of a free and fair election are mandatory rules 
and if a breach of those rules is proved, as it has been proved in this case, it is 
not possible to say that the election held was a valid election. Even assuming 
for the sake of argument that these rules were considered as directory, it is 
not possible to say that there was substantial compliance with these rules and 
that, in effect, the requirements of these rules as a whole have been followed in 
the conduct of these elections. In Shyam Chand Basak v. Chairman, Dacca Muni- 
ctpality? a somewhat similar question had arisen for consideration by the Cal- 
cutta High Court. In that case both the commencement of the election as well 
as the closing of the election were not at the time notified. After a discussion 
of English and American cases the learned Judges observed as follows (p. 588) : 

“The principles deducible from the cases mentioned above have been adopted in 
leading decisions in the United States. They recognise the distinction between manda- 
tory and directory provisions. A provision ag to the time of opening and closing the 
polls is considered directory on the general principle that a statutory provision is to be 
regarded as directory, if the directions given to accomplish a particular end may be 
violated and yet the given end be in fact accomplished and the merits of the case un- 
affected:... On this principle it has been ruled that, where the law fixes the opening 
and closing of the polls at sunrise and sunset, the election should not be invalidated, 
merely because the polls were closed a few minutes before or were kept open a few 
minutes after sundown, not thereby affecting the result in any manner. But this rule 
is “applied only to what are called unsubstantial departures from the law. Where polls 
were opened from 1 p.m. until 6 p.m, instead of from one hour after sunrise to sunset, 
as required by law, the election was held invalid”. 

Now, even on this principle as deduced .by the learned Judges the directions 
given in the rules in the present case being intended to accomplish the parti- 
cular end, viz. the secrecy of ballot and a free and fair election, it is not possible 
to say that that end can be accomplished even though the rules may have been 
violated. In any case, when the election commenced three hours before the 
appointed time, it cannot be said that it was an unsubstantial departure from 
the law. When the departure is substantial, as in the present case, when it is 
not possible to say that there is substantial compliance of the rules and the ob- 
ject sought to be achieved cannot be said to have been achieved even if a breach 
had occurred, it is not possible to say that the election is challenged merely on 
the ground that there was an error in the carrying out of the rules. It is clear 
that sub-s. (7) of s. 27 of the Act must refer to such breaches of the rules as are 
directory and the intended object can be said to have been achieved even though 
a technical breach of the rules had occurred. It cannot apply to cases where 
there is á substantial departure from the rules and the very object of putting 
that rule on the statute book is defeated by a breach thereof. Such an inter- 
pretation would defeat the very purpose for which the rules have been framed 
and we are unable to accept Mr. Bhasme’s contention that the election having been 
challenged only on the ground that there was a breach of the rules it cannot be 
held to be invalid. 

In the course of his arguments Mr. Bhasme referred to a number of other 
cases which took the view that it was necessary to establish that the result of 
the election was materially affected. Some of these cases related to the inter- 
pretation of s. 100 of the Representation of the People Act. The material por- 
tion of that section in terms requires it to be established that the result of the 
election, in so far as it concerned the returned candidate, had been materially 
affected by certain irregularities or illegalities having occurred. We need not 
reproduce that section nor is it necessary to refer to those cases since in s. 27 of 
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the Act such a provision is absent and the cases which dealt specifically with the 
interpretation of that section can be of no assistance for interpreting s. 27 of 
the Act. Same would be the position with regard to other cases dealing with 
different provisions of other Acts. We may only-refer to the passage from Hals- 
bury’s Laws of England, Vol. 14, 3rd edn., p. 150 to which Mr. Bhasme invited 
our attention. The passage referred to by him is as follows: 

“An election ought not to be held void by reason of transgressions of the law com. 
mitted without any corrupt motive by the returning officer or his subordinates in the 
conduct of the election if the tribunal is satisfied that the election was notwithstanding 
those transgressions an election really and in substance conducted under the existing 
election law, and that the result of the election, was not and could not have been affec- 
ted by those transgressions.” 

But Mr, Bhasme ignored the very next observation from the same paragraph, 
which is as follows: 

“If, on the other hand, the transgressions of the law by the officials being admitted, 
the tribunal sees that the effect of the transgressions was such that the election was not 
really conducted under the existing election laws, or it is open to reasonable doubt 
whether those transgressions may not have affected the result, and it is uncertain whe- 
ther .the candidate who has been returned has really been elected by the majority of 
persons voting in accordance with the laws in force relating to elechons: the tribunal 
is then bound to declare the election void”. 

In the present case the fact that the transgression of the rules has occurred is 
admitted. In consideration of the rules to which we have referred it cannot be 
said that the election was conducted under the existing election laws and there 
is ground for reasonable doubt that these transgressions may have affected, the 

result, particularly in view of the fact that both the petitioner and respondent 
No. 5 ‘secured an equal number of votes and respondent No. 5 was declared elect- 
ed only because of a lot drawn in his favour. We do not see how in the face of 
this position Mr. Bhasme’s contention that the result of the election was not 
materially affected can be accepted. 

Mr. Gumaste, who appeared for the State, urged that the error was a bona- 
fide error and since no corrupt practice was proved, such an error could not be 
the basis of a successful order in a petition under s. 27. For the reasons which 
we have mentioned in discussing Mr. Bhasme’s contention, it is not possible to 
accept this contention. If the error was vital and was as a result of the breach 
of a mandatory rule, it is immaterial whether or not such an error was the result 
of corrupt practice. It is true that the learned Judge has found that it was a 
bona fide error on the part of the Presiding Officer. Since that is a question of 
fact, we do not think it is necessary to arrive at any other finding. We may, 
however, point out that the explanation given by the Presiding Officer in his 
evidence that he thought that the time was 8 A.M. is most unconvincing. The 
Collector had issued a notification under s. 14 of the Act fixing the dates and 
the time on the respective dates on which polling would commence. The election 
was notified to commence at this Polling Station at 11 A.M. It is hardly possi- 
ble to believe that the Presiding Officer, who was charged with the duty of con- 
ducting the election was oblivious of this notification issued, under s. 14 of the 
Act, by the Collector. Suggestions were made to the Presiding Officer in his 
cross-examination and other evidence was led to show that the Presiding Officer 
had made common cause with respondent No. 5. If it was necessary for us 
to consider the question of fact, it may be that on a consideration of the evidence 
we would have come to a conclusion different from the conclusion to which the 
learned Judge has arrived. The minimum that can be said is that the Presid- 
ing Officer was, at any rate, thoroughly negligent in not abiding by the time 
fixed in the notification issued by the Collector. We are unable to accept 
Mr. Gumaste’s contention that because no corrupt practice was proved or be- 
cause no collusion was proved, a breach of the rules would not be sufficient to 
vitiate the election. Looking to the nature of the rules in question and the 
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purpose which was sought to be achieved, we have no doubt that they were vital 
rules and a breach of those rules would result in the election being rendered in- 
valid. The learned Judge has observed that the onus of proving that the result 
was materially affected lay ori the petitioner. In the view which we have taken 
on the interpretation of the rules, it is not necessary for us to decide that ques- 
tion. 

In the view which we have taken, the order made by the learned Assistant 
Judge dismissing the petition of the petitioner will have to be set aside. The 
election of respondent No. 5 as a member of the Panchayat Samiti for Sidhanerli. 
Electorate Group out of Sangav Gat is, therefore, set aside. Rule is made ab- 
solute. The petitioner will be entitled to get his costs from respondent No. 5 
and, in view of the conduct of respondent No. 3, also from respondent No. 3. 


Rule made absolute. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desai. 


IN THE MATTER OF THE SHOLAPUR SPINNING AND 
WEAVING CO. LTD.* 


Companies Act (I of 1956), Sec. 439(2)—Debenture holders whether entitled to file 
winding up applications—Company commercially insolvent and unable to provide 
for current liabilities whether should be wound up although large number of cre. 
ditors desiring it to function. 


Section 439(2) of the Companies Act, 1956, confers right on all debenture holders 
to file applications for winding up as creditors of the company. 

Even if a large number of creditors of a company desire that the company should 
not be wound up and should be allowed to function in some manner, the Court is 
nob compelled to accept that position in the case of a company which is com- 
mercially entirely insolvent and is unable to provide for current liabilities such as 
contributions for Provident Fund and Employees’ State Insurance Fund and/or to 
pay charges for supply of electricity and water. In such a case even if it was 
ascertained that a large number of creditors desired that the company should be 
allowed to function, the Court is bound to exercise its powers under the Companies 
Act and order winding up of the company. 

A company which fails to pay amount due to the Provident Funds Commissioner 
and allows the same to remain in arrears and also does not pay the employees’ con- 
tribution to the Regional Director, Employees’ State Insurance Corporation, must, 
for all purposes, be held to be unfit to continue in existence. These are Labilities 
enforced against companies to provide for welfare of workers and the companies 
which do not make these payments and allow the arrears of these amounts to grow 
are liable to be wound up and must not be allowed to function. 


Tue facts appear in the judgment. 


M. R. Mody, with D. H. Buch, for the petitioner. 

D. H. Buch, for “B” Weaving Co-operative Credit Society Ltd., ‘‘C’’ Weav- 
ing Co- operative Credit Society Ltd., Spinning Co-operative Credit Society Ltd. 
and Dharamsi Morarji Chemicals Co. Ltd. 

F. 8. Nariman, for Apollo Mills, Shakti Trading and Hanuman Trading Co. 

8. Baptista, for the State of Maharashtra. 

B. R. Zaiwala, for Gopaldas Darak, Jankidas Singhi and Narayanlal Darak, 
the creditors of the Company, to oppose the petition. 

K. H. Bhabha, with D. P. Madan, for the Company. 


“Decided, April 21/22, 1964. 0.0.J. Company Petition No. 84 of 1963. 
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` K. K. Desar J. This is a debenture holder’s petition for winding up of the 
Sholapur Spinning and Weaving Co. Ltd. (hereinafter referred to as ‘‘the 
company’’). I propose to record shortly the reasons why it is necessary to 
make the order as prayed for in the petition. In March 1958, the company 
was completely closed down. Prior to that date, a petition, being I.C. No. 190 
of 1957, was filed for winding up of the company. The company filed a peti- 
tion, being I.C. No. 84 of 1958, in June 1958 for sanction of a scheme of arrange- 
ment. The order sanctioning the scheme proposed was passed on July 17, 
1958. A copy of the order and the scheme is annexed as exh. A to the petition. 
The contents of the scheme show that at the date of the order sanctioning the 
scheme, the liabilities of the company consisted of (i) secured creditors of the 
value of Rs. 1,34,80,000 and (ii) unsecured creditors of the value of 
Rs. 1,82,58,000. Under the scheme, the unsecured creditors, who were not the 
workers, agreed to receive 15 per cent. of their dues in cash and 10 per cent. 
on or before December 31, 1958. As regards the balance of 75 per cent. of the 
dues, they agreed to accept debentures to be issued by the company. 

’ The petitioner Company was an unsecured creditor in respect of unpaid price 
of goods sold by it to the company. The price payable to it was Rs. 13,017-12-0. 
Having regard to the scheme that was sanctioned, it was paid, in the first in- 
stance, 15 per cent. of the debt and thereafter 10 per cent. of the debt. For the 
balance of 75 per cent., i.e. Rs. 9,700, it was given debentures. The form of the 
debentures recites, inter alia, the issue of 35,000 third mortgage debentures of 
Rs. 100 each, the issue having been made in terms of the trust deed dated 
December 81,1958. The operative part of the debentures provides as follows :— 

“The Sholapur Spinning and Weaving Company Limited...will on the first day of 
January 1964...as the principal moneys become payable in accordance with the provi-° ° 
sions of the said Trust Deed dated 31st day of December 1958. 

Pay to (the Petitioner) or other Registered-holder for the time being hereof the 
sum of Rupees one hundred only. 

2, The Company will in the meantime or during the continuance of this security 
pay to such Registered-holder interest thereon at the rate of 6 per cent per annum by 
half yearly payments on the first day of July. and on the first day of January in each 
year the first of such payments to be made on the first day of July 1959. 

3. This Debenture is issued subject to and with the benefit of the conditions en- 
dorsed hereon, which are to be deemed part of it.” 

The conditions, which are annexed to the debentures, inter alta, mention that 
the debenture is one of 35,000 debentures of the company for securing the 
principal sum not exceeding in the aggregate rupees thirty five lacs. Relevant 
parts of conditions 7 and 9 provide that: 
` 7. “In respect of each half year’s interest on this Debenture a warrant on the Com- 
pany’s Bankers payable to the order of the Registered-holder thereof,... may be sent 
by post to the registered address of each Registered-holder and the Company shall not 
be responsible for any loss in transmiasion...” 
` 9. “This Debenture is issued subject to the provisions of the above-mentioned Trust 
Deed whereby all remedies for the recovery of the principal money-and interest secured 
by the Debentures are vested in the Trustees on behalf of the Debenture holders...”. 
Admittedly, the petitioner Company in this case is the holder of 97 debentures 
of the aggregate value of Rs. 9,700 and in respect of these debentures, it was en- 
titled to interest at 6 per cent. per annum beginning with July 1, 1959. The 
interest was payable every 6 months beginning with July 1, 1959. Nothing was 
paid to the petitioner towards the interest that became payable to it on July 1, 
1959, and every six months thereafter. The petition was filed on August 30, 1963. 
Thereafter, on January 1, 1964, the whole of the principal amount of Rs. 9,700 
also has become payable to the petitioner. The aggregate principal amount of 
Rs. 35,00,000 has become payable to Third Debenture Holders. The petitioner’s 
case is that the company has failed to pay to it Rs. 2,910 in respect of the in- 
terest that acerued due on the debentures held by it. The company has failed 
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to pay to other debenture-holders who were unsecured creditors of the company 
in 1958 interest aggregating to Rs. 9,50,000. The company has been incurring 
heavy losses since the sanction of the scheme. In 1958, the company incurred 
huge loss of Rs, 5,55,795. The company has not been able to pay the company’s 
contributions for Provident Fund to the Commissioner of Provident Funds. 
The company is unable to carry on its business without incurring heavy losses 
and is otherwise in insolvent circumstances. The company is unable to pay 
its debts, its substratum is gone and the company is commercially insolvent. 
Under these circumstances, the petitioner’s case is that it is just and equitable 
that the company should be ordered to be wound up. 

The contentions that are made on behalf of the opposing parties, being the 
company and some of the creditors, are (i) that the petitioner being a deben- 
ture holder is not entitled to prosecute the petition and the petition is accord- 
ingly misconceived, (ii) that the assets, when considered in correct light, are 
sufficient to clear off all liabilities of the company, (iii) that having regard to 
the value of the assets, there is a feasibility of a scheme to be proposed to Court 
for running once again the business of the company and (iv) that for enabling 
a petition to be filed for such proposed scheme in this Court, this petition should 
be adjourned. 
` It is to be recorded that it is not contended by any parties appearing in this 
petition that the company is commercially solvent. In this connection, it is 
necessary to point out the present liabilities of the company from the contents 
of the balance sheet for the year ended March 31, 1963. The secured loans 
mentioned in the balance sheet aggregate to Rs. 1,68,94,419. Rupees 29,02,428, 
forming part of the items mentioned in the secured loans, are the arrears of 

e dnterest not paid. The unsecured loans and current liabilities amount to 
Rs. 60,10,116. The particulars of these are mentioned in annexure ‘O’ to the 
balance sheet. The contents of this annexure show that the company has not 
paid debts due to sundry creditors in the sum of Rs. 838,74,630. The company 
has not paid interest amounting to Rs. 47,499. It has Failed to pay to the 
Provident Funds Commissioner Rs. 16,44,156. It is emphasised on behalf of 
the State Government, who is one of the large creditors, that the amount now 
not paid to the Provident Funds Commissioner has increased to Rs. 39,17,671. 
It is to be recorded that under the secured loans, the debt due to the State Gov- 
ernment is stated to be Rs. 56,83,233, because the company has sold to the 
State Government valuable assets consisting of power house and electrical under- 
takings and by such sale the State Government has realised and given credit 
for about Rs. 56,00,000. The company has not been able to pay during the 
6 years of its existence since the sanction of the scheme in 1958 any substantial 
amounts to its secured creditors and the other liabilities of the company have 
increased, in a large way. What is most important to be noted in this con- 
nection is that admittedly the company has failed to pay Rs. 39,17,671 to the 
Provident Funds Commissioner. The company has also failed to pay about 
Rs. 1,67,775 in respect of the company’s contribution payable to the Regional 
Director, Employees’ State Insurance Corporation. I have found it difficult 
to adjourn this matter to enable the company to make a proposal of a scheme of 
arrangement because it appears to me that a company which fails to pay 
amounts due to the Provident Funds Commissioner to the extent of Rs. 39,17,671 
and allows the same to remain in arrears and also does not pay the employees’ 
contribution amounting to Rs. 1,67,775 to the Regional Director, Employees’ 
State Insurance Corporation, must, for all purposes, be held to be unfit to 
continue in existence. These are liabilities enforced against companies to pro- 
vide for welfare of workers and the companies which do not make these pay- 
ments and allow the arrears of these amounts to grow must always be liable to 
be wound up. It is impossible that such companies should be allowed to func- 
tion. g 

In this connection, it may be stated that the company has failed to pay about 
Rs. 74,00,000 in respect of bills for electricity charges and about Rs. 2,20,000 in 
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respect of charges for supply of water. Consequent upon this failure, the 
power supply has been cut off since January 1964 and the company has not 
been working at all since that date. The company has also failed to pay to the 
workers’ societies various amounts collected from different workers in connec- 
tion with supplies made by the societies to the workers. The company has 
made this default in spite of having recovered diverse amounts from the 
workers. Obviously, the company is not in a position to arrange for payment 
of ordinary debts becoming due as a result of its carrying on business of the 
Mills. The company is in such insolvent circumstances that it must be ordered 
to be wound up in usual course. 

On behalf of the company and opposing creditors, the first submission that 
has been made is that the petitioner is not entitled to maintain this petition. 
-The contention is that under condition 9 in the debentures issued by the com- 
pany, it is clearly provided that the debenture is issued subject to the pro- 
visions of the trust deed, whereby all remedies for the recovery of the principal 
money and interest secured by the debentures are vested in the trustees on 
behalf of the debenture holders and it is accordingly expressly stipulated that 
the debentures shall operate only according to the tenor thereof and shall not 
confer on the holder any right of action or suit or of taking any proceedings 
whatsoever against the company. It is submitted that having regard to this 
condition 9 contained in the debentures issued, there is no right of action of 
any kind vested in the petitioner. The petitioner is not entitled to file either 
a suit or take any proceedings whatsoever against the company. The result 
is that the petition must be held to be misconceived. In this connection, reliance 
is also placed on els. 3 and 4 contained in the debenture trust deed. The relevant 
part of cl. 3 runs as follows :— 

“3. The company hereby covenants with the Trustees that the Company will on 
the first day of January one thousand nine hundred and sixty-four... pay to the holders 
for the time being of the Debentures then outstanding the amount secured by the Deben- 
tures respectively.” 

The argument is that the covenant for payment of the moneys due under the 
debentures is in favour only of the trustees and the petitioner as debenture 
holder is not entitled to file this petition. 

As against the above contention, it is necessary to point out that the operative 
part in the debentures clearly provides that the company 

“will on the first day of January 1946... 

Pay to... or other Registered-holder for the time being hereof the sum of Rupees 
one hundred only. 

2. The Company will in the meantime... pay to such Registered-holder interest 
thereon at the rate of 6 per cent per annum by half yearly payments on the first day 
of July and on the first day of January in each year, the first of such payments to be 
made on the first day of July 1959.” 

Having regard to the above contents of the debentures, it is clear that there is 
direct covenant given by the company to pay to each debenture holder the 
principal sum of Rs. 100 on January 1, 1964, or at an earlier date and also to 
pay in the meanwhile interest at 6 per cent. on July 1, and January 1, each year. 
The condition 9 and the deed of trust, however, provide that the remedies for 
recovery of principal moneys and interest secured by the debentures are exclu- 
sively vested in the trustees on behalf of the debenture holders. The operative 
part of the debenture, when read with condition 9, appears to me to provide 
that in so far as the right to enforce security created by the debenture trust deed 
is concerned, it is not permissible for an individual debenture holder to enforce 
the security and he has no right of action or suit or of taking any proceedings 
to enforce the security. The contention that there is no direct covenant in favour 

- of the petitioner by the company to make payment to him of the principal 
amount of Rs. 100 for each debenture and the 6 monthly interest does not ap- 
pear to me to be correct. 
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In this connection, it is relevant to point out that in the case of Bachharaj 
Factories Lid. v. Hirjee Mills Ltd.,1 on behalf of the company, it was~conten- 
ded that the debenture holder, who had filed the petition for winding up of 
the company, was not entitled to maintain the same. The contention was in 
all respects similar to the contention made in this case. On behalf of the com- 
pany, reliance was placed on the case of Dunderland Iron Ore Company, Limi- 
ted, In re. The observations relating to that case appear at page 390-391 of 
the above report as follows :— 

“In that case a trust deed for securing debenture stock was made between the com- 
pany and the trustees for the stockholders, There was a certificate delivered to these 
stockholders stating the rate of interest and dates of payment, and that certificate 
certified that the stockholder was the registered holder of the stock which was issued 
subject to the provisions contained in the trust deed. The stockholders whose interest 
was in arrear presented a petition for the winding up of the company and Mr. Justice 
Swinfen Eady held that they were not entitled to maintain the petition. Now, the judg- 
ment of the learned Judge turned on this important fact that the certificate of stock 
which was issued to the petitioners did not contain any direct covenant with the stock. 
holder to pay any interest, and the learned Judge, with respect, rightly held that as 
the covenant was only with the trustees, the petitioners were not the creditors of the 
company and no debt was due by the company to the petitioners. Now, in the case 
before us we have debentures and not a stock certificate issued to the debenture holders 
including the appellants, and when we turn to the debentures they contain a personal 
covenant by the Mills to pay to the debenture holders. Therefore the reason which led 
Mr. Justice Swinfen Eady to hold that the petition was not maintainable in the case 

ore him ig not present in this case, and that is made clear in two other English 

decisions to which our attention has been drawn by Mr. Manekshaw.” 
The two decisions are (i) In re Borough of Portsmouth (Kensington Pratton 
and Southsea) Tramways Company.2 and (ii) In re Olathe Silver Mining 
Company.* In the latter case, the English Court held that the holder of some 
of the debentures, the interest on which was overdue, was entitled to petition 
for the winding up of the company. The principle that emerges from these 
cases has been clearly stated in ‘‘Buckley on the Companies Acts’’ (p. 465): 

“A holder of debenture stock constituted by trust deed in the ordinary form, under 
which the debenture stock certificates do not contain any direct covenants with the 
stockholders to pay the principal or interest of the stock to them, is not, either as to 
principal or interest, a creditor, either legal or equitable, of the company, so as to be 
entitled to present a winding up petition, his right of action being only through the 
trustees 

But where the obligation to debenture-holders was direct by the company to pay 

the bearer, the bearer could present a petition.” 
Having regard to that principle, in the case of Bachharaj Factories Ltd. v. 
Hirjee Mills Ltd., the Court came to the conclusion that the contention made 
by the company that the petitioner was not entitled to maintain the petition 
was not well conceived. In this case also, it appears to me that the contention 
of the company is for the same reasons ill-conceived and must be negatived. 

Mr. Mody for the petitioner has, in this connection, pointed out that s. 439 
of the Companies Act, 1956, containing provisions as to applications for winding 
up, in sub-s. (2) thereof provides: 

“A secured creditor, the holder of any debentures (including debenture stock) 
whether or not any trustee or trustees have been appointed in respect of such and other 
like debentures, and also the trustee for the holders of debentures, shall be deemed to 
be creditors within the meaning of clause (b) of sub-section (1).” 

He has rightly submitted that sub-s. (2) is meant to confer unconditional abso- 
jute right on all debenture holders to file applications for winding ip as credi- 
tors of the company. 


1 (1954) 57 Bom. L.R. 378. 3 (1892) 2 Ch. D. 362. 
2 [1909] 1 Ch. D. 446. 4 (1884) 27 Ch. D. 278. 
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Having regard to the provisions in sub-s. (2) of s. 439, the contention made 
on behalf of the company that the petitioner is not entitled to maintain this 
petition is also liable to be negatived. 

The other contention made on behalf of the company and opposing creditora 
is that this petition must be adjourned to ascertain the wishes of all creditors 
as to whether they desire that the company should be wound up or a scheme of 
arrangement should be sanctioned for carrying on business of the company. Jn 
this connection, it appears to me to be clear that even if a large number of credi- 
tors of the company desire that the company should not be wound up and should 
be allowed to function in some manner, the Court is not compelled to accept 
that position in cases like that of this company, which is commercially entirely 
insolvent and is unable to provide for current liabilities such as contributions 
for Provident Fund and Employees’ State Insurance Fund and/or to pay 
charges for supply of electricity and water. Even if it was ascertained that 
a large number of creditors desired that the company should be allowed to fune- 
tion, the Court would be bound to exercise its powers under the Companies 
Act ‘and order winding up of the company. 

The last contention that is made on behalf of the company and opposing cre- 
ditors is that the true value of the assets of the company is much larger than 
the value appearing in the balance sheet for the year ended March 31, 1963. 
The main assets shown in the balance sheet are land, buildings, plant machinery, 
etë. The particulars of these assets are in Schedule ‘D’. The net value of 
‘these assets is shown in the balance sheet at Rs. 68,53,946 as at March 31, 1968. 
The value of the land is shown at Rs. 4,31,291 and the value of the Latur Ging 
ning and Pressing Factory is shown at Rs. 24,000. It is pointed out on behalf 
of the company that the Pressing Factory at Latur has been sold for the price 
of about Rs. 4,90,000. It is also pointed out that the land value has risen pre- 
cipitately and there are about 3 lacs square yards of surplus lands with the 
Mills and the value of these lands will he many times more than Rs. 4,21,291 
shown in the balance sheet. The contention is that the true value of the assets 
of the company is not Rs, 68,538,946, but is about Rs. 3,50,00,000. It is obvious 
that in making the argument the company has not taken into consideration the 
capital gains tax liable to be paid by the company in respect of sudden rise in 
the values of certain of its assets by reason of mere efflux of time. The con- 
tention that the true value of the assets will be Rs. 3,50,00,000 appears to me 
to be not well founded. Even if the company is likely to receive some benefits 
by reason of the sudden rise in market prices of some of its properties, the assets 
of the company will always be found to be much less than its liabilities., There 
is no substance in this contention made on behalf of the company. 

These are some of the salient points, which have induced me to make this 
winding up order. 

There will be order in terms of prayers (a) and (b). The Official Liquidator 
to take charge of all the properties and effects of the company. The Official 
Liquidator to cause a sealed copy of the order to be served on the company. The 
petitioner do advertise within 14 days from this date a notice in the prescribed 
form of the making of this order in one issue of the Times of India, the Sholapur 
Samachar, the Bombay Samachar and the Maharashtra Gazette. The petitioner 
do serve a certified copy of the order on the Registrar of the company not later 
than one month from this date. Petitioner’s costs of the petition to be paid out of 
the assets of the company, counsel being certified. Costs of the company to 
come out of the assets. Costs of the supporting creditors, i.e. the State Govern- 
ment (one set) and the other supporting creditors (another set), to come out 
of the assets of the company. The opposing creditors will bear and pay their 
own costs. The Official Liquidator to act on the minutes, 


Order as prayed for. 
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CRIMINAL APPELLATE. 


Before Mr. Justice Chandrachud and Mr. Justice Kantawala. 


GORAKH TULJI MAHALE v. THE STATE OF MAHARASHTRA.* 


Bombay Police Act (Bom. XXII of 1951), Secs. 161(1), 159—Indian Penal Code (XLV of 
1860), Sec. 161—Prevention of Corruption Act (II of 1947), Secs. 5(1)(d), 5(2)— 
Criminal Procedure Code (Act V of 1898), Sec, 197(1)—Government of India Act, 
1935 (25 & 26 Geo. V. Ch. 42), Sec. 270(1)—Police constable accepting illegal grati- 
fication for releasing arrested suspect—Prosecution instituted against police con- 
stable after six months—Whether prosecution barred under s. 161(1) of Bom. Act. 
XXII of 1951—Act done under colour. of office, what is. 


The accused, a police constable, was prosecuted under s. 161 of the Indian Penal 

Code and s. 5(1)(d) read with s. 5(2) of the Prevention of Corruption Act, 1947, 

on a charge of accepting illegal gratification as a motive for releasing a person whom 

he had arrested on suspicion that he was a pick-pocket, As the prosecution was 
instituted more than six months after the bribe was alleged to have been taken by 

: the accused, he contended that it was barred by limitation under s. 161(1) of the 

- Bombay Police Act, 1951:— 

. Held, that as the act of the accused in accepting the illegal gratification did not 
‘ie within the scope of his official duties, as there was no reasonable relationship 
between the acceptance of the illegal gratification and the duties attaching to his 
office and as the accused, if challenged, could not have reasonably claimed, that 
what he was doing was being done in virtue of his office, the act was not done by 
him under colour of duty, and 

that, therefore, the provisions of s. 161(1) of the Bombay Police Act were not 
attracted and the prosecution of the accused was not barred. 

An act cannot be said to be done under colour of office or under colour of duty 
or in the purported execution of official duties unless there is a reasonable con- 
nection between the act and the office. One of the tests for determining whether 
an act has been done in the purported discharge of official duties is whether the 
public servant can defend his act by reference to the nature of the duties of his 
office if he is challenged while doing the act, 

Narharrao Madavrao Patil v, The State, disapproved. 
f Virupaxappa v. State of Mysore,” distinguished. 

Hori Ram Singh v. Emperor, Parbat Gopal v. Dinkar, H. T. Huntley v. Emperor" 
Gill v. King, Phanindra Chandra Neogy v. The King,’ Ronald v. State of West Bengal, 
Ramayya v. State of Bombay’ and Amrik Singh v. State of Pepsu,” referred to, 


Toe facts appear in the judgment. 
Y. 8. Kotval, with S. R. Chitmis, for the appellant. 
R. B. Kotwal, Government Pleader, for the State. 


CHANDRACHUD J. This appeal has been referred to the Division Bench by 
.a learned Single Judge for decision of the question whether the special rule of 
limitation contained in s. 161(/) of the Bombay Police Act applies to pro- 
secutions under s. 161 of the Indian Penal Code and under s. 5 of the Preven- 
tion of Corruption Act. . Paranjpe J. sitting on the Nagpur Bench has taken 


{1939} A.I.R. F.C. 43. 
(1960) 63 Bom. L.R. 189. 
1948) A.LR. F.C. 66. 
1948) 50 Bom. L.R. 487, r.c. 
- (1948) 51 Bom. L.R. 440, P.o. 
[1954] A.I.R. 8.0. 455, 


"Decided, July 28, 1964. Criminal Appeal 
No. 286 of 1964, against the order of conviction 
and sentence passed by P. F. Khilnani, Special _ 
Judge, Ahmednagar, in Corruption Case No. 3 
of 1963, 5 
_ 1 (1963) Criminal Appeal No. 153 of 1963,- 
decided by Paranjpe J., on November 11, {45581 AIR. 8.0. 287, s.o. 57 Bom. 
1963 (Unrep.). .R. 632. 

2 [1963] A.I.R. 8.0. 849. 10 [1955] A.I.R, S.C. 309. 
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the view in Narharrao Madavrao Patil v. The State’ that acceptance of bribe is 
an act done under colour of office and, therefore, the prosecution of a Police officer 
for bribery is barred unless it is instituted within six months of the date of the 
act complained of. The correctness of this view is in question before us. 

The facts are few and what is necessary to know for the decision of the point 
is the nature of the act complained of, the date on which the bribe was taken 
and the date on which the prosecution was instituted. The bribe is alleged 
to have been taken by the appellant in March 1963 and the prosecution was in- 
stituted on November 11, that is, more than six months thereafter. The appel- 
lant, a railway police constable, has been convicted by the learned Special 
Judge, Ahmednagar, under s. 161 of the Indian Penal Code and s. 5(/)(d) 
read with s. 5(2) of the Prevention of Corruption Act, on the charge that he 
accepted an illegal gratification of Rs. 50 from the complainant as a motive for 
releasing the complainant’s son, who was arrested by the appellant on the 
railway platform on suspicion that he was a pick-pocket. The appellant 
admitted that he received the amount, but contended that it was paid to him 
not as illegal gratification but by way of loan. 

One of the grounds on which the conviction is challenged before us is that 
the prosecution is barred by limitation under s. 161(1) of the Bombay Police 
Act (Bombay Act No. XXII of 1951), not having been instituted within six 
months from the date on which the bribe is alleged to have been taken by the 
appellant. This point was not taken in the trial Court, but since the decision 
of the point does not require a fresh investigation into facts and as the point 
is likely to affect a large number of cases, we have permitted the appellant to, e 
raise the point for the first time in this appeal. 

Section 161(/) of the Bombay Police Act (hereinafter called ‘‘the Act’’) 
contains a provision which is intended for the protection of certain officers 
from stale claims and accusations of a particular variety. In so far as cri- 
minal proceedings are concerned, it contains a special rule of limitation, gene- 
rally unknown to criminal law, that prosecutions must in certain circumstances 
be instituted within the stated period. Sub-section (J) of s. 161 of the Act 
reads thus :— 

“In any case of alleged offence by the Revenue Commissioner, the Commissioner, 
a Magistrate, Police officer or other person, or of a wrong alleged to have been done 
by such Revenue Commissioner, Commissioner, Magistrate, Police officer or other 
person, by any act done under colour or in excess of any such duty or authority as 
aforesaid, or wherein, it shall appear to the Court that the offence or wrong if com- 
mitted or done was of the character aforesaid, the prosecution or suit shall not be 
entertained, or shall be dismissed, if instituted, more than six months after the date of 
the act complained of.” 
In order that this sub-section may apply, it is necessary in so far as is material 
flor this case, that the alleged offence must have been committed by doing an 
act ‘‘under colour or in excess of any such duty or authority as aforesaid.” 
The words ‘‘such duty or authority as aforesaid’’ are evidently referable to 
the description of duty or authority contained in s. 159 of the Act, which 
provides that a police officer, amongst others, shall not be liable to any penalty 
or to payment of damages on account of an act done in good faith, in pur- 
suance or intended pursuance of 

“any duty imposed or any authority conferred on him by any provision of this Act 
or any other law for the time being in force or any rule, order or direction made or 
given therein.” 
It is clear from this provision that the rule of limitation contained in s. 161(J) 
of the Act can apply only if the act complained of was done under colour of 
duty or in excess of duty imposed or authority conferred on the officer con- 


1 (1963) Criminal Appeal No. 153 of 1968, 1963 (Unrep.). 
decided by Paranjpe J., on November II, 
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cerned by any provision of the Act or by any other law or by any rule, order 
or direction made or given under the Act or under any other law. 

The sole question which arises in the background of these provisions and on 
the few facts stated above is whether the appellant can be said to have. received 
the illegal gratification by doing an act under colour of duty or in excess of 
duty or authority imposed or conferred on him either by the Bombay Police 
Act or by any other law, rule, order or direction. The words ‘‘colour of office,’’ 
“‘eolour of duty’’ and similar other phrases having more or less the same eon- 
notation have been the subject-matter of several decisions to which we will 
presently refer. Apart, however, from authority, it seems to us difficult to 
perceive how the act of receiving a bribe can be said to be an act done under 
colour of duty imposed by law. In order that an act could be said to be done 
under colour of office or colour of duty, it would at least be necessary that 
there should be some relationship between the act complained of and the duties 
appertaining to the office. The existence of such a nexus is indispensable for 
proof that the act is done under colour of office though in a conceivable class 
of cases, even such a nexus may mot be adequate, in the light of other facts, 
for proving that the act was done under colour of office. In cases where there 
is a reasonable connection between the act complained of and the duties attach- 
ing to the office, the act can be said to have been done under colour of office 
or under colour of duty because the act has the external indicia of an official 
act, though in fact, it may have been influenced by an oblique motive. 

If, for example, an officer has the power to make a panchname or to re- 
cord a statement and he introduces a false detail in it, it may be possible to 
say that the act is done under colour of office or under colour of duty imposed 

y law. In such cases, the officer is under a duty to make a correct record, but 
what he does under the cloak of discharging that duty is to introduce into 
the record a false recital. He is then said to act under colour of office for, 
the duty imposed upon him by his office is utilised by him as a cover or shield 
for doing a wrongful act. If again, a Police officer has the right to disperse 
an unlawful assembly by the use of reasonable force, and if he uses unreason- 
able force, it may be possible to say that he acted under colour of authority 
for, the right of dispersal of an unlawful assembly by the use of reasonable 
force is utilised by him as a cloak for committing an unjustifiable assault. 
Many more instances can be cited for demonstrating in what circumstances an 
act can be said to have been done under colour of office, but, as is often said, 
in matters of this nature, hypothetical cases are perhaps best avoided. Multi- 
plying instances will also not assist either in the formulation of a principle or 
in the deduction of a rule of common application because, as observed by the 
Federal Court in Hori Ram Singh v. Emperor,? a question of this nature is 
substantially one of fact, to be determined with reference to the act com- 
‘plained of and the attendant circumstances. The only importance, perhaps, 
of these hypothetical cases is that they present at least two common features: 
(1) there is in these cases a reasonable relationship between the act complained 
of and the duties of office and (2) the officer, if challenged in the doing of 
the act can apparently justify it by referring to the nature of duties which 
his office imposes on him or the rights which it confers on him. That briefly 
is the reason why such acts are described as having been done under colour 
of office or under colour of duty. 


Acceptance of bribe cannot, in our opinion, be described as an act done 
under colour of office or under colour of duty because it is wholly unconnected 
with the rights and duties attaching to the office. It is an act which is entirely 
extraneous to the nature of duties which the office imposes on the incumbents. 
The only connection, if at all, between the office and the acceptance of bribe 
by the officer is that the office affords an opportunity to the officer to demand 
and accept the bribe. That, however, is not a relevant consideration because 


2 [1939] ALR. F.C. 48, at. p. 56. 
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what law requires is not that the act must be done by virtue of office but that 
it must be done under colour of office. As stated in Wharton’s Law Lexicon, 
14th edn., p. 214, an act is said to be done under colour of office when it 

“is unjustly done by the countenance of an office, being grounded upon corruption, 
to which the office is as a shadow and colour;” 
or as stated in Stroud’s Judicial Dictionary, 3rd edn., p. 521, 

“Colour of office:... signifies an act evil done by the countenance of an Office, and 

it bears a dissembling face of the right of the Office, whereas the Office is but a veil 
to the falsehood, and the thing is grounded upon Vice, and the Office is as a shadow 
to it.” 
A public servant who accepts an illegal gratification cannot, either in justifica- 
tion or in explanation point to the rights and duties of his office if he is chal- 
lenged in the act of taking the bribe, that is to say, he cannot ever use the 
office ‘‘as a veil to his falsehood,’’ though of course he exploits his office to 
extort the bribe. 

In coming to the conclusion that the act of receiving an illegal gratification 
is an act done under colour of office, Paranjpe J. has relied on a judgment of 
the Supreme Court in Virupazappa v. State of Mysore. The learned Judge 
observes in his judgment that counsel for the State was inclined to urge that 
the act of receiving a bribe could not be said to be done under colour of office 
but the submission was not pursued as it was ‘‘effectively answered in paras, 
9 to 11 in the Supreme Court decision referred to above.’’ With respect, we 
are unable to agree that the decision of the Supreme Court is an authority 
for the proposition that acceptance of bribe is an act done under colour of 
office. In the case before the Supreme Court, a head constable had attached 
15 packets of Ganja from a person who was suspected to be engaged in smug- 
gling the packets. The head constable drew a panchnama showing that only 
9 packets were seized and on the next day, he prepared another panchnama 
stating that an unknown person had thrown the 9 packets and had run away. 
On the basis of the second panchanama, the head constable prepared a report 
of the matter and forwarded it to his superior officer. On these facts he was 
charged for an offence under s. 218 of the Indian Penal Code, the allegation 
being that he, a public servant, who was charged with the duty of preparing 
a correct report, framed an incorrect report with the intention of saving the 
real offender from legal punishment. It was held by the Supreme Court that 
if a police officer who was authorised under the Bombay Prohibition Act to 
seize prohibited articles, prepares a false panchnama and forwards an untrue 
report regarding the seizure of the articles, he is clearly using the existence 
of his legal duty as a cloak for his corrupt action or as a veil to his false- 
hood. In para. 7 of the judgment, their Lordships have observed that it was 
the duty of the head constable to prepare a correct panchnama and to for- 
ward a true report of the incident to his superior officer. That is why the 
preparation of the false report was held to be an act done under colour of 
duty. It is thus clear that the Supreme Court was dealing with a set of facts 
distinguishable from the facts of the case like the one before us in which the 
act complained of is the acceptance of a bribe. The charge against the ac- 
cused in this case is that he received an illegal gratification as a motive or 
reward for showing official favour. In the first place, the act of receiving 
illegal gratification is not connected, reasonably or remotely, with the duties 
of office, and one cannot indeed conceive of a stronger case in which the two 
are so completely dis-associated. Secondly, the bribe taker, if challenged, can- 
not possibly justify the act by a reference to the nature of his duties. In our 
opinion, therefore, the decision of the Supreme Court does not ‘lend support 
to the proposition that acceptance of illegal gratification is an act done under 
eolour of office. 


8 [1963] A.I.R. 8.0. 849. 
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Rather than lend such support, it is significant that their Lordships have 
referred approvingly to a decision of this Court in Parbat Gopal v. Dinkar+ 
in which it was held that the act of a constable-driver in driving a police jeep 
rashly and negligently when he was carrying’a sub-inspector of police who 
was proceeding for investigation, was not done under colour or in excess of 
duty imposed upon him as a constable-driver. In discussing this decision, the 
Supreme Court has observed that on the facts of that particular case the 
decision 

“may well be justified on the ground that injuring a person by a rash and negli- 
gent driving had no relation to the duty of the constable to drive the motor vehicle.” 
A part of the decision was not approved by the Supreme Court but that has 
a different bearing and it does not affect the real question which arises on this 
appeal. Incidentally, the decision in Parbat Gopal v. Dinkar is important in 
that it was not only the duty of the accused therein to drive the police jeep, 
but at the time of the accident the accused was driving the jeep in the dis- 
charge of his duties as he was carrying a sub-inspector of police who was 
proceeding for investigation and yet it was held that the act of driving rashly 
and negligently -was not done under colour of duty. 

As we have stated at the outset of our judgment, the words ‘‘colour of 
office’, ‘colour of duty’’ and the other cognate phrases have been construed 
in a large number of decisions. We shall notice some of the decisions to 
which our attention has been drawn by Mr. V. 8. Kotval, who appears on be- 
half of the appellant and by the learned Government Pleader, who appears 
on behalf of the State. In Hori Ram Singh v. Emperor, a Sub-Assistant 
Surgeon was prosecuted under ss. 409 and 477-A of the Indian Penal Code on 
the allegation that when he was in charge of a hospital he had removed a 
certain quantity of medicines to his own quarters and had omitted to enter 
the particular stock of medicines in the appropriate register. It was con- 
tended before the Federal Court that the prosecution was liable to fail as the 
consent of the Governor of the Province was not taken as required by s. 270(1) 
of the Government of India Act, 1935, which provided that no proceedings 
could be instituted against a person “in respect of any act done or purporting 
to be done in the execution of his duty’’, except with the consent of the 
authority mentioned therein. The question whether the want of consent 
vitiated the prosecution depended on whether the breach of trust and the falsi- 
fication of accounts committed by the accused were acts which he had done or 
which he had purported to do in the execution of his duty. In dealing with 
this question, Sulaiman J. observed that s. 270(1) was not intended to apply 
to acts done purely in a private capacity by public servants and that it was 
necessary that the acts must have been ostensibly done by”the public servant 
in his official capacity in execution of his duty, which would not necessarily 
be the case merely because it was done at a time when he held such office nor 
even necessarily because he was engaged in his official business at the parti- 
cular time. Sulaiman J. has taken a hypothetical illustration of an officer 
taking a bribe and has observed at p. 52 of the report as follows :— 

“|For instance, if a public servant accepts as a reward a bribe in his office while 
actually engaged in some official work, he is not accepting it even in his official capacity, 
much less in the execution of any official duty, although it is quite certain that he 
could never have been able to take the bribe unless he were the official in charge of 
some official work. He does not even pretend to the person who offers the bribe that 
he is acting in the discharge of his official duty, but merely uses his official position: to 
obtain the illegal gratification.” 

Varadachariar J. who delivered a separate but concurring judgment diesa 
the several decisions of the High Courts in India on the question and stated 
that the correct view was ‘‘that there must be something in the nature of 
the act complained of that attaches it to the official character of the person 


4 (1960) 63 Bom. L.R. 189. 
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doing it” in order that it could be said that the act was done by the public 
servant in the purported execution of his duty. The Federal Court took the 
view that consent of the Governor was not necessary for the offence of breach 
of trust under s. 409 because the official capacity of the accused was material 
only in connection with the entrustment and did not necessarily enter 
into the later act of misappropriation or conversion. It was, however, held 
that consent of the Governor to the prosecution under s. 477-A was necessary 
as the official capacity of the accused was involved in the very act complained 
of, the gravamen of the charge being that the accused had acted fraudulently 
in the discharge of his official duty. The decision of the Federal Court is im- 
portant from two points of view: one, that it emphasises that the question of 
the present nature is substantially one of fact to be determined with reference 
to the nature of the act complained of and the attendant circumstance, and two, 
that it lays down a workable test which has been subsequently approved of 
by the Privy Council and the Supreme Court. The test applied by the Federal 
Court was whether there was something in the nature of the act complained 
of that attaches it to the official character of the person doing the act. 

In H. T. Huntley v. Emperor; a station master was tried for an offence 
under s. 161 of the Indian Penal Code on the charge that he had accepted an 
illegal gratification of Rs. 20 in order to provide wagons to the complainant. 
In repelling the contention that the prosecution was bad because the consent 
of the Governor of the Province was not obtained as required by s. 270(1) of 
the Government of India Act, 1935, the Federal Court followed its earlier de- 
cision in Hori Ram Singh’s case and held that the act of the accused in taking 
the illegal gratification could not be said to have been done by him in the exe- 
cution or purported execution of his duty. Zafrulla Khan J., who delivered 
the judgment of the Court, has referred expressly to a passage from the judg- 
ment of Sulaiman J. in Hori Ram Singh’s case in which the hypothetical illu- 
stration with regard to the acceptance of an illegal gratification was cited by 
the learned Judge and has adopted the reasoning of Sulaiman J. It was held 
by the Federal Court in this case that the act of receiving illegal gratification 
could not ‘‘surely...be an act done or purporting to be done in the execution 
of...duty.”? 

The question of sanction under s. 197 of the Criminal Procedure Code arose 
before the Privy Council in Gill v. King, in which the accused was prosecuted 
under s. 161 of the Indian Penal Code. Section 197 provides, in so far as is 
material, that no Court shall take cognizance of an offence alleged to have been 
committed by a public servant ‘‘while acting or purporting to act in the dis- 
charge of his official duty’’ unless the consent of certain authorities was ob- 
tained. It was urged before the Privy Council that the prosecution was vitiat- 
ed as consent of the Governor to the prosecution of the aceused was not obtain- 
ed. The Privy Council approved of the two decisions of the Federal Court 
in Dr. Hori Ram Stngh’s case and Lt. Heetor’s case and observed that it was 
impossible to distinguish between the language of s. 270() of the Government 
of India Act and s. 197 of the Criminal Procedure Code, at least in relation 
to an offence of bribery and that the words in s. 270 ‘‘in respect of any act 
done or purporting to be done in execution of his duty as a servant of the 
Crown” had precisely the same connotation as the words in s. 197(J): ‘fan 
offence alleged to have been committed by him while acting or purporting to 
act in the discharge of his official duty.’? In a passage which is frequently 
cited as containing a pithy exposition of law, the Privy Council says that 
(p 494) : 

“ A public servant can only be said to act or to purport to act in the discharge 
of his official duty, if his act is such as to lie within the scope of his official duty. Thus 
a judge neither acts nor purports to act as a judge in receiving a bribe, though the 
judgment which he delivers may be such an act; nor does a Government medical officer 
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act or purport to act as a public servant in picking the pocket of a patient whom he is 
examining, though the examination itself may be such an act. The test may well be 
whether the public servant, if challenged, can reasonably claim that, what he does, he 
does in virtue of his office. Applying such a test to the present case, it seems clear 
that Gill could not justify the acts in respect of which he was charged as acts done by 
him by virtue of the office that he held. Without further examination of the authorities 
their Lordships, finding themselves in general agreement with the opinion of the Federal 
Court in the case cited (Hori Ram Singh’s case), think it sufficient to say that in their 
opinion no sanction under s. 197 of the Code of Criminal Procedure was needed.” 

The decision in Gtll’s case was re-considered and reiterated by the Privy 
Council in Phanindra Chandra Neogy v. The King.’ The question which arose 
in Phanindra Neogy’s case was identical with the one which arose in Gill’s 
ease but it was argued before the Privy Council that the observations made in 
Gall’s case were obiter and that it was necessary to reconsider the question. 
The argument that the observations contained in Gll’s case were obiter was 
rejected by the Privy Council and the view taken in Gill’s case was confirmed. 
While upholding the conviction of the accused under s. 161 of the Indian 
Penal Code, it was observed by the Privy Council that a public servant could 
be said to act or to purport to act in the discharge of his official duty only if 
his act was such as to lie within the scope of his official duty and, therefore, 
sanction for the prosecution was not necessary under s. 197 of the Criminal 
Procedure Code. 

The Supreme Court has had occasion to consider this question in a few 
eases to which we will now refer. In Ronald v. State of West Bengal,® it 
wa argued before the Supreme Court that the conviction of the accused, a 
public servant, under s. 161 was bad because sanction under 8. 197 of the Code 
of Criminal Procedure was not obtained before instituting the prosecution. 
Venkatrama Ayyar J. who spoke for the Court rejected this contention by 
observing that (p. 457) : 

“The question whether sanction under section 197 was necessary for instituting pro- 

ceedings against the appellant on charges of conspiracy and of bribery is now concluded 
by the decisions of the Judicial Committee in ‘H. H. B. Gill v. The King’ and ‘Phanindra 
Chandra Neogy v. The King’ and must be answered in the negative.” 
A somewhat similar question arose before the Supreme Court in a subsequent 
case in Ramayya v. State of Bombay.2 The question was whether sanction 
under s. 197 of the Code of Criminal Procedure was necessary for the prosecu- 
tion of a public servant under s. 409 of the Indian Penal Code. The Supreme 
Court approved of the view expressed by Varadachariar J. in Hort Ram’s 
case that the question involved was substantially one of fact to be determined 
with reference to the nature of the act complained of and the attendant circum- 
stances and held that the offence of breach of trust under s. 409 can in conceiv- 
able cases be said to have been committed while the public servant was acting 
or purporting to act in the discharge of his official duty. It was held on the 
facts of that case that the entrustment was made to the accused in his official 
capacity and that ‘‘...there could in this case be no disposal, lawful or other- 
wise, save by an act done or purporting to be done in an official capacity.” 
In view of the finding that both the entrustment and the disposal were done 
in an official capacity, it was held by the Supreme Court that sanction was 
necessary under s. 197 of the Criminal Procedure Code for the prosecution of 
the accused under s. 409 of the Indian Penal Code. Yet another case on 
similar facts came up before the Supreme Court in Amrik Singh v. State of 
Pepsu.'° The accused was charged under s. 409 of the Indian Penal Code 
and the argument was that the prosecution was vitiated for want of sanction 
_ under s. 197 of the Criminal Procedure Code. Venkatarama Ayyar J. ob- 
7 (1948) 51 Bom. L.R. 440, P.O. 
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serves in the judgment of the Court that though there was considerable diver- 
gence of judicial opinion on the scope of s. 197(1) the position could be taken 
to be fairly well-settled. After referring to the decision of the Federal Court 
in Hori Ram Singh’s case, the two decisions of the Privy Council in Gills 
case and Phanindra Chandra Neogy’s case and to the two earlier decisions 
of the Supreme Court in Ronald v. State of West Bengal and Ramayya v. State 
i Bombay, Venkatarama Ayyar J. has summed up the position thus 
p. 312) :— 


“...It is not every offence committed by a public servant that requires sanction for 
prosecution under s. 197(1), Criminal P.C. nor even every act done by him while he 
is actually engaged in the performance of his official duties; but if the act complained 
of is directly concerned with his official duties so that, if questioned, it could be claimed 
to have been done by virtue of the office, then sanction would be necessary; and that 
would be so, irrespective of whether it was, in fact, a proper discharge of his duties, 
because that would really be a matter of defence on the merits, which would have to 
be investigated at the trial, and could not arise at the stage of the grant of sanction, 
which must precede the institution of the prosecution.” 

It was further observed that (p. 312) :— 


“| ,.If the acts complained of are so integrally connected with the duties attaching 
to the office as to be inseparable from them, then sanction under s. 197(1) would be 
necessary; but if there was no necessary connection between them and the performance 
of those duties, the official status furnishing only the occasion or opportunity for the 
acts, then no sanction would be required.” 

It was held on the facts of that case that sanction to the prosecution was neges- 
sary under s. 197 and since the sanction was not obtained the conviction was 
bad. 

It is urged by Mr.-V. S. Kotval, who appears on behalf of the appellant, that 
these decisions can afford no assistance in the matter before us because the 
wording of s. 161 of the Bombay Police Act is in material respects different 
from the wording both of s. 197(/) of the Criminal Procedure Code and s. 
270(1) of the Government of India Act, 1935. We are unable to appreciate 
that there is material difference in the language of these statutes, Section 
197(J) of the Criminal Procedure Code says, in so far as material, that pre- 
vious sanction must be obtained to the prosecution of a public servant if he is 
accused of any offence alleged to have been committed by him ‘‘while acting or 
purporting to act in the discharge of his official duty.’’ The language used by 
s. 270(1) of the Government of India Act is that no proceeding shall be insti- 
tuted without the previous sanction against a public servant in respect of any 
act ‘‘done or purporting to be done in the execution of his duty.’’ That there 
is no difference in principle between the language of these two provisions, at 
least in so far as the offence of bribery is concerned, is clear from the decision 
of the Privy Council in Gill v. King. Now, in so far as the wording of s. 161 
of the Bombay Police Act is concerned, it is true that it uses a slightly different 
expression, namely, ‘‘that the act must be done under colour of duty or in 
excess of duty’’; but ‘‘acting under colour of duty’’ has the same connotation 
as ‘‘purporting to act in the discharge of official duty. In either case the 
duties attaching to the office are used as a cloak or shield to do a wrongful act. 
The gist is that official duty acts as a mere pretence to the doing of the act com- 
plained of. In our opinion, therefore, there is no substance in the distinction 
which Mr. Kotval seeks to make. 

The decisions cited above have uniformly taken the view that an act cannot 
be said to be done under colour of office or under colour of duty or in the 
purported execution of official duties unless there is a reasonable connection 
between the act and the office. A view has also been taken in these decisions that 
one of the tests for determining whether an act has been done in the purported 
discharge of official duties is whether the public servant can defend his act 
by reference to the nature of the duties of his office if he is challenged while 
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doing the act. Some of the decisions which we have discussed are indeed direct- 
ly in point because the question which arose therein, as for example in the case 
of Lt. Hector before the Federal Court or in the cases of Gill and Phanindra 
Chandra Neogy before the Privy Council, was whether the act of accepting 
illegal gratification could be said to be done in the purported execution of 
official duties. The Federal Court and the Privy Council have taken the view 
which is approved by the Supreme Court in the subsequent cases that it is 
difficult to discover any connection between the acceptance of illegal gratifica- 
tion and the official duties of a public servant. 

As the act of the appellant in accepting illegal gratification does not lie with- 
in the scope of his official duties, as there is no reasonable relationship betweeen 
the acceptance of the illegal gratification and the duties attaching to his office, 
and lastly as the appellant, if challenged, could not have reasonably claimed, 
that what he was doing was being done in virtue of his office, it must be held 
that the act was not done by him under colour of duty. The provisions of s. 
161(1) of the Bombay Police Act cannot, therefore, be attracted. 

In the result, the contention that the prosecution is barred by limitation 
under s. 161(7) of the Bombay Police Act must fail and the appeal must be 
heard on merits. © 
Answered accordingly. 


APPELLATE CIVIL. 
. [NAGPUR BENCH] 





Before Mr. Justice Tambe and Mr. Justice Abhyankar. 
GANESH NARAYAN 


v. 
COMMISSIONER, NAGPUR DIVISION, NAGPUR.* 

Bombay Commissioners of Divisions Act (Bom, No, VIII of 1958), Sec. 3(4)—Land 
Acquisition Act (I of 1894), Secs. 17(4), 5A—Madhya Pradesh Land Revenue Code 
(II of 1955), Sec. 226—Constitution of India, Arts. 245, 246—Whether s. 3(4) of Bom. 
Act No, VIII of 1958 ultra vires legislative powers—Section 3(4) whether suffers from 
vice of excessive delegation of legislative power—Detegation by legislature of its 
legislative function, limits to—Notification issued under s. 17(4) of Act I of 1894 that 
provisions of s. 5A not to apply in respect of lands cultivated at time of Notification— 
Notification whether liable to be quashed. 


Section 3(4) of the Bombay Commissioners of Divisions Act, 1957, is not ultra vires 
of the legislative powers of the State Legislature, 

A Legislature cannot delegate to any authority its essential legislative function. It 
can only delegate to an outside body subordinate or ancillary legislative functions 
for carrying out the purpose and the policy of the Act, Essential legislative func- 
tion consists in determination of the legislative policy and its formulation as a bind- 
ing rule of conduct. A provision in law authorising the executive authority to 
modify either an existing or future law for the purpose of giving effect to the provi- 
sions of the Act, is not bad provided the power to modify an Act does not include 
power to effect an essential change in the Act sought to be modified or of its policy. 

In re The Delhi Laws Act, 1912; Vasanlal Maganbhai v. State of Bombay’ The 
Queen v. Burah,® Rajnarain Singh v. The Chairman, Patna Administration Com- 
mittee, Patna, Edward Mills Co. Ltd. v. The State of Ajme” and Hamdard Dawa- 
khana (Wakf) Lal Kuan v. Union of India, referred to. 
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Where lands sought to be acquired were cultivated at the time of the issuing of 
the notification under s. 17(4) of the Land Acquisition Act, 1894, such lands can- 
not be regarded as arable lands and therefore the notification under s. 17(4) of the 
Act to the effect that the provisions of 5. 5A would not apply as the lands were 
urgently required must be quashed. 

Sadashio Lahanu v. State of Maharashtra,’ agreed with. 


Special Civil Application No. 458 of 1962. 

S. G. Kukdey, for the petitioners. 

G. R. Mudholkar, Additional Government Pleader, for the respondents. 
Special Civil Application No. 6 of 1963. 

B. R. Mandlekar, for the petitioners. 

G. R. Mudholkar, Additional Government Pleader, for the respondents. 
Special Civil Application No. 62 of 1963. 

D. T. Mangalmurti, for the petitioners. 

G. R. Mudholkar, Additional Government Pleader, for the respondents, 


TAMBE J. All these applications can be disposed of together as one of the 
questions raised in these applications is common and that question relates to 
the legality¥ind validity of sub-s. (4) of s. 3 of the Bombay Commissioners of 
Divisions Act, 1957 (Bombay Act No. VIII of 1958). It is the contention of 
the petitioners in all the three cases that sub-s. (4) of s. 3 of the aforesaid 
Act suffers from the vice of excessive delegation of legislative power or autho- 
rity. The facts in all these three cases are similar. It would be sufficient if 
facts in one case are fully stated, and we proceed to state facts in Special 
Civil Application No. 62 of 1963 inasmuch as that was the case in which argt-* 
ments were advanced by Mr. D. T. Mangalmurti and which had been adopted 
by Mr. Kukday and Mr. Mandlekar, counsel appearing for the petitioners in 
‘the other two cases. Mr. Kukday also had supplemented the argument of 
Mr. Mangalmurti on one aspect of the case relating to the main question. 

The four petitioners in Special Civil Application No. 62 of 1963 are tenure 
holders (Bhumiswami) of certain survey numbers situate in mauza Wadgaon, 
in Chanda tehsil of Chanda district. Chanda district is situate in the Nagpur 
Commissioner’s Division. Petitioner No. 1 holds S. No. 85/1, area 4.33 acres, 
petitioner No. 2 holds S. No. 85/2, area 4.33 acres, petitioner No. 3 holds 
S. No. 95, area 4.71 acres and petitioner No. 4 holds S. No. 94, area 7.40 acres. ` 

The Commissioner of Nagpur Division in exercise of the powers conferred 
on him under s. 4 of the Land Acquisition Act, issued a notification of date 
danuary 28, 1961, saying that certain lands in mauza Wadgaon including the 
portions of the aforesaid lands of the petitioners, were needed or were likely 
to be needed for a public purpose. That notification was published in the 
Government Gazette of February 2, 1961. That notification, however, was can- 
celled and another notification under s. 4 of the Land Acquisition Act was 
issued by the Commissioner, Nagpur Division, and it was published in the 
Government Gazette of July 19, 1962. That notification is in the following 
terms: 

“Whereas it appears to me that lands in the village Wadgaon in the Chanda tahsil 
of the Chanda district as shown in the schedule below, are needed or likely to be 
needed for a public purpose, namely, for the extension of gaothan, notice is hereby given 
to all whom it may concern that, in exercise of the powers conferred by section 4 of 
the Land Acquisition Act, I of 1894, as amended by Act No. XXXVII of 1923, I have 
authorised the Special Land Acquisition Officer, Chanda, for the time being engaged 
on this undertaking, to enter upon and survey the lands, and to do all other acts re- 
quired for the proper execution of his work, as provided for or specified in the said 
section; 

And whereas I am of the opinion that the said lands are arable lands and their 


7 (1962) Special Civil Application No. 93 on November 9, 1962 (Unrep.), 
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acquisition is urgently necessary, it is further directed under sub-section (4) of section 
17 of the said Act, that the provisions of section 5-A of the said Act, shall not apply 
in respect of the said lands.” 

In the schedule attached to this notification, lands at mauza Wadgaon in 
the Chanda tehsil which were likely to be needed for a public purpose were 
shown as follows: 


S. No. Approximate area to be acquired 
(more or less) 
Acres 
85/1 2.10 
85/2 1.90 
94 0.16 
95 0.84 


Subsequently, the Commissioner of Nagpur Division issued a further notifi- 
cation in exercise of the powers under s. 6 of the Land Acquisition Act and 
it was published in the Government Gazette of date November 29, 1962. In 
this notification it had been declared under s. 6 of the Land Acquisition Act, 
as amended, that the Commissioner was satisfied that the said land (land men- 
tioned in the schedule attached to the notification issued under s. 4) was need- 
ed for the public purpose as stated in the notification. In the said notifica- 
tion, the Commissioner also in exercise of the powers under s. 17(7) of the 
said Act, directed that possession of the said lands may be taken on the expira- 
tion of fifteen days from the publication of the notice mentioned in s. 9(J) 
of the Act. It is these aforesaid two notifications ie. notification under s. 4 

° published in the Government Gazette of date July 19, 1962, and the notifica- 
tion under s. 6 published in the Government Gazette of date November 29, 
1962, which the petitioners seek to get quashed by this petition under arts. 226 
and 227 of the Constitution of India. The petitioners have also prayed that 
this Court may be pleased to issue appropriate writ or order restraining the 
respondents from taking any action under the said notifications or taking pos- 
session of the petitioners’ lands. The respondents to this petition are, the State 
of Maharashtra, the Commissioner, Nagpur Division, the Collector of Chanda 
and the Special Land Acquisition Officer, Chanda. 

Turning to the facts of Special Civil Application No. 458 of 1962, the peti- 
tioners, sixteen in number, are residents of village Dhapewada situate in Gondia 
tehsil of Bhandara district. Bhandara district is within the Nagpur Commis- 
sioner’s Division. The petitioners are cultivators and agriculturists. It may 
be stated that though the petition shows that there are 17 petitioners the peti- 
tion of petitioner No. 1 was dismissed. 

The Commissioner, Nagpur Division, in exercise of the powers under s. 4 of 
the Land Acquisition Act issued a notification of date December 13, 1961, de- 
claring that certain lands including the lands of the petitioners were needed 
or were likely to be needed for a public purpose, namely, for the shifting of 
abadi of village Dhapewada. In this notification it is further stated that the 
Commissioner being of the opinion that the said lands being arable lands and 
their acquisition being urgently necessary, it was directed that the provisions 
of s. 5-A of the Act would not apply in respect of the said lands. The Com- 
missioner also published a Notification on February 15, 1962, in exercise of 
the powers under s. 6 of the Land Acquisition Act. It is these notifications 
that the petitioners are challenging before us by this petition under arts. 226 
and 227 of the Constitution of India. The reliefs claimed by them are similar 
to those claimed by the petitioners in Special Civil Application No. 62 of 1963. 

The facts in Special Civil Application No. 6 of 1963 are: The three peti- 
tioners are residents of mauza Kasba Digras, situate in Darwha tehsil of Yoet- 
mal district and they have got cultivation at Chincholi. Yoetmal district is 
within the Nagpur Commissioner’s Division. The petitioners are cultivators 
and are Bhumiswamis of the agricultural lands in their possession. 
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The Commissioner Nagpur Division in exercise of the powers under s. 4 of 
the Land Acquisition Act issned a notification which was published in the Gov- 
ernment Gazette of date November 8, 1962, that certain lands mentioned in 
the schedule, including the portions of the land of which the petitioners are 
Bhumiswamis, were needed or were likely to be needed for a public purpose, 
namely, for the extension of gaothan for flood sufferers. In this notification 
the Commissioner also has declared that he was of the opinion that the lands 
were arable lands and their acquisition was. urgently necessary. He has, 
therefore, directed under sub-s. (4) of s. 17 of the said Act that the provisions 
of s. 5-A of the said Act shall not apply in respect of the lands mentioned in 
the schedule. It is this notification that the petitioners are challenging by this 
petition filed under arts, 226 and 227 of the Constitution of India. The reliefs 
claimed by the petitioners are similar to those claimed in Special Civil Appli- 
cation No. 62 of 1963. We do not consider it necessary to reproduce the noti- 
fications in these two latter cases because in substance they are similar to the 
notifications in Special Civil Application No. 62 of 1968. We have fully re- 
produced the material part of the said notifications above. 

In order to appreciate the principal common contention raised by counsel in 
all the three cases, it would be convenient at this stage to notice certain provi- 
sions of the Land Acquisition Act and then certain provisions of the Bombay 
Commissioners of Divisions Act. 

Now, the Land Acquisition Act had been enacted as far back as 1894 by the 
Central Legislature as it was found expedient to amend the law for the ac- 
quisition of land needed for public purposes and for Companies and for deter- 
mining the amount of compensation to be made on account of such acquisition... 

Sections 1 to 3 are preliminary in nature dealing with the name of the Act, 
and definitions of certain terms and expressions used in the Act. Sub-sec- 
tion (Z) of s. 4 provides that whenever it appears to the appropriate Govern- 
ment that land in any locality is needed or is likely to be needed for any public 
purpose, a notification to that effect shall be published in the Official Gazette, 
and the Collector shall cause public notice of the substance of such notification 
to be given at convenient places in the said locality. Sub-section (2) enables 
any officer authorised by the Government to enter upon and survey the lands 
mentioned in the notification for the purpose of determining whether the lands 
should be acquired or not. Sub-section (5) provides for payment of damages 
by the officer who is authorised to go on the lands to the cultivators whose lands 
may get damaged on account of survey. -Sub-section (7) of s. 5A gives a right 
to a person interested in any land which has been notified under s. 4, sub- 
s. (1) as being needed or likely to be needed for a public purpose, to file his 
objections to the acquisition of his land or any part thereof, within thirty days 
of the publication of the notification. Sub-section (2) of s. 5A requires the 
Collector before whom the objections have been lodged to make enquires after 
giving the objector a reasonable opportunity of being heard into the objections. 
After the objections have been heard by the Collector, the Collector is required 
io make his report and forward the same along with relevant papers together 
with the record of proceedings to the appropriate Government, and after con- 
sidering the objections of various people and the report of the Collector the 
appropriate Government has to take a final decision. The decision when taken 
by the appropriate Government becomes final. If the appropriate Government 
after considering the objections and the report of the Collector is satisfied 
that a particular land is required for a public purpose, notification under s. 6 
of the Land Aequisition Act is required to be issued declaring that a parti- 
cular land is needed for a public purpose or for a Company. Sub-section (2) 
of s. 6 requires the aforesaid notification relating to the declaration of the 
Government to be published in the Official Gazette. Sub-section (3) provides 
that the said declaration shall be conclusive evidence that the land is needed 
for a public purpose or a Company, as the case may be. The said sub-section 
further requires the appropriate Government after making such declaration to 
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acquire the land in the manner prescribed in the Act, which it declared to be 
needed for a public purpose or for a Company. Sections 7 to 11, 13 and 14 
relate to the procedure to be followed by the Collector in making an enquiry 
relating to the compensation to be paid to the persons whose lands are being 
acquired under the notification after hearing them. Section 12 requires that 
the Collector shall file his award in his office relating to the amount of com- 
pensation directed to be paid to the persons whose lands had been acquired. 
Section 15 provides that the Collector in determining the amount of compensa- 
tion shall be guided by the provisions of ss. 23 and 24 of the Land Acquisition 
Act. It is not necessary to go in details as to the provisions of ss. 23 and 24. 
Section 16 provides that after an award has been made by the Collector under 
s. 11, he may take possession of the land which shall thereupon vest absolutely 
in the Government free from all encumbrances. Section 18 gives a right to 
any person interested and who has not accepted the award to make an appli- 
cation in writing to the Collector to refer the matter to a civil Court together 
with the objection to the correctness of the measurement of the land, or the 
amount of compensation awarded by the Collector, or to the determination of 
the question as to the person to whom compensation is held payable by the 
Collector. Section 19 requires the Collector before whom an application under 
s. 18 is made to refer the matter to the Civil Court. Thus the normal scheme 
of the Land Acquisition Act is that the decision whether a particular land is 
needed for a public purpose or for a Company or not is to be taken by the 
appropriate Government. This decision, however, has to be arrived at after 
hearing objections of the persons who are likely to be affected by the acquisi- 

e dion. When suclr decision is taken land acquisition proceedings are to be con- 
ducted by the Collector and the provisions of the Act require that the acquisi- 
tion would be only on determination of the amount of compensation. The 
authority to determine the amount of compensation is conferred on the Col- 
lector. However, there is no absolute finality given to his award. A person 
aggrieved by his award has a right to take the matter to the Civil Court and 
it is ultimately the Civil Court that determines the amount of compensation 
payable to the person whose land has been acquired under the provisions of 
the Land Acquisition Act. It is only when the amount of compensation has 
been determined that the Collector is empowered to take possession of the land 
and on his so taking possession the land vests in the Government. This is, in 
short, the scheme of the Land Acquisition Act. 

There is, however, little variation in the said general scheme and that is 
provided in s. 17 of the Act. Sub-section (J) of s 17 provides that in cases 
of urgency, whenever the ‘appropriate Government so directs, the Collector, 
though no such award has been made, may, on the expiration of fifteen days 
from the publication of the notice mentioned in s. 9, sub-s. (J), take posses- 
sion of any waste or arable land needed for public purposes or for a Company. 
Such land shall thereupon vest absolutely in the Government free from all en- 
cumbrances. Sub-section (2) of s. 17 provides that whenever, owing to any 
sudden change in the channel of any navigable river or other unforeseen emer- 
gency, it becomes necessary for any Railway Administration to aequire the 
immediate possession of any land for the maintenance of their traffic or for 
the purpose of making thereon a river-side or ghat station, or of providing 
convenient connection with or access to any such station, the Collector may, 
immediately after the publication of the notice mentioned in sub-s. (7) and 
with the previous sanction of the appropriate Government, enter upon and 
take possession of such land, which shall thereupon vest absolutely in the Gov- 
ernment free from all encumbrances. Sub-section (3) requires the Collector 
to pay compensation for such sudden dispossession to the persons who have 
been deprived of the possession of their lands. If the amount of compensation 
is not accepted then the amount gets determined in proceedings for determin- 
ing the amount of compensation for the acquisition of the land. Sub-section (4) 
provides that in the case of any land to which, in the opinion of the appro- 
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priate Government, the provisions of sub-s. (Z) or sub-s. (2) are applicable, 
the appropriate Government may direct that the provisions of s, 5A shall not 
apply, and if it does so direct, a declaration may be made under s. 6 in respect 
of the land at any time after the publication of the notification under s. 4, 
sub-s. (7). Thus, the variation is that in a case of urgent need it is open to 
the appropriate Government to give a direction that the hearing of objections 
to the acquisition of the land would be dispensed with and the section enables 
the Government to direct the Collector to take immediate possession before an 
award determining the amount of compensation is made. But it must be 
noticed that the land relating to which orders could be made under s. 17 are 
lands which are arable or waste lands. 

Now, ‘‘appropriate Government’’ has been defined in cl. (ee) of s. 3 of the 
Land Acquisition Act and it means, in relation to acquisition of land for the 
purposes of the Union, the Central Government, and, in relation to acquisi- 
tion of land for any other purposes, the State Government. It would thus be 
seen that the powers conferred on the State Government or the Central Gov- 
ernment under the Land Acquisition Act may be summarised as under. 
Power under s. 4 is conferred to make a declaration that any particular land 
is needed or is likely to be needed for a public purpose or for a Company. 
Under s. 5A power is conferred to finally decide after considering the objec- 
tions whether the land is needed for a public purpose or for a Company or not 
and then power is conferred to issue a notification under s. 6 making a declara- 
tion to that effect. There is also special power under s. 17 to decide whether 
there in an urgent need for dispensing with the hearing of the objections to 
the acquisition and ordering taking immediate possession of arable and waste ° 
land before an award determining the amount of compensation has been made 
to meet the emergency or the urgent need. It is not in dispute that these 
powers were exercised by the State Government in this State till the State Gov- 
ernment had empowered sometime in the year 1958 the Commissioners to exer- 
cise these powers. 

And this brings us to the provisions of the Bombay Commissioners of Divi- 
sions Act. Now, in the year 1958, the Legislature of the then State of Bombay 
thought it expedient to provide for the offices of Commissioners of Divisions 
in the State of Bombay. The Legislature, therefore, enacted the Bombay Com- 
missioners of Divisions Act to provide for the offices of Commissioners of Divi- 
sions in the State of Bombay, for prescribing their powers and duties and to 
make provisions consequent on the provision for such offices and for certain 
other matters. This Act was published in the Government Gazette on January 
10, 1958, after having previously received the assent of the President to its 
enactment. We would consider in some detail the material provisions of this 
Act. 

Section 1 gives the title of the Act and provides that the Act extends to the 
whole of the State of Bombay and that it shall come into force on such date’ 
as the State Government may, by notification in the Official Gazette, appoint. 
Section 2 gives definitions of certain terms and expressions used in the Act. 
Commissioner has been defined as the Commissioner of a division appointed 
under the law relating to land revenue as amended by the Schedules to this 
Act. Sub-section (Z) of s. 3 is in the following terms: 

“For the purposes of constituting offices of commissioners of divisions and con- 
ferring powers and imposing duties on Commissioners and for certain other purposes, 
the enactments specified in column 1 of the Schedule to this Act shall be amended in 
the manner and to the extent specified in column 2 thereof.” 

Sub-section (2) runs as under: 

“The Commissioner of a division, appointed under the law relating to land revenue 
as amended by the said Schedule, shall exercise the powers and discharge the duties 
conferred and imposed on the Commissioner by any law for the time being in force, 
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including the enactments referred to in sub-section (1) as amended by the said 
Schedule.” 
Sub-section (3) provides: 

“The State Government may by notification in the Official Gazette amend or delete 
any entry in the Schedule for the purpose of imposing any conditions or restrictions 
on the exercise of powers and discharge of duties conferred or imposed on the Com- 
missioner or withdrawing them, as the case may be, and the Schedule shall be amended 
accordingly.” 

Sub-section (4) provides:. 

“The State Government may confer and impose on the Commissioner powers and 
duties under any other enactment for the time being in force and for that purpose 
may, by a notification in the Official Gazette, add to or specify in the Schedule the 
necessary adaptations and modifications in that enactment by way of amendment; 
and thereupon— 

(a) every such enactment shall accordingly be amended and have effect subject 
to the adaptations and modifications so made, and 

(b) the Schedule to this Act shall be deemed to be amended by the inclusion 

therein of the said provision for amending the enactment.” 
Sub-section (5) provides that the State Government may at any time in like 
manner cancel a notification under sub-s. (4), and thereupon the relevant en- 
actment shall stand unamended by the cancelled notification and the Schedule 
shall be altered accordingly. 

Now, the State Government issued a notification in the Official Gazette bring- 
ing this Act into force. This Act came into force by the notification published 
in the Official Gazette of March 3, 1958. It is not necessary to go in details; 
suffice it to say that the State of Bombay was divided into six divisions and by 
a notification issued on March 8, 1958, the Commissioners of these Divisions 
were appointed. 

In exercise of the powers conferred by sub-s. (4) of s. 3 of the said Act, the 
State Government issued the following notification. 

“Bombay Commissioners of Divisions Act (Bom. VIII of 1958), S. 3(4)—Notfn, No. 
LAQ 2558/V. In exercise of the powers conferred by sub-section (4) of section 3 of 
the said Act, the Government of Bombay has conferred and imposed on the Commis- 
sioner concerned the powers and duties under the enactments hereinafter specified and 
for that purpose has added to and specified in the Schedule to the said Act the follow- 
ing adaptations and modifications in those enactments by way of amendment, as 
follows: 

The Land Acquisition Act, 1894 (I of 1894), in its application to the Vidarbha Region 
of the State of Bombay. 

1. In section 4— 

(4) in sub-section (1), after the words ‘appropriate Government’ the words ‘or the 
Commissioner’ shall be inserted. 

(4) in sub-section (2), after the words ‘such Government’ the words ‘or, as the 
case may be, by the Commissioner’ shall be inserted. 

2. In section 5A, in sub-section (2), after the words ‘appropriate Government’ 
where they occur at two places the words ‘or, as the case may be, of the Commissioner’ 
shall be inserted. 

3. In section 6— 

(i) in sub-section (1)— 

(a) after the words ‘appropriate Government’ the words ‘or, as the case may be, 
the Commissioner’ shall be inserted; í 

(b) after the words ‘its orders’ the words ‘or, as the case may be, under the digna- 
ture of the Commissioner’ shall be inserted. f 

Gi) In sub-section (3), after the words ‘appropriate Government’ the words ‘or, 
as the case may be, the Commissioner’ shall be inserted. 

4, In section 7, after the words ‘in this behalf the words ‘or, as the case may be, 
the Commissioner’ shall be inserted. 
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5. In section 17— 

(i) in sub-section (1), after the words ‘appropriate Government’ the words ‘or, 
the Commissioner’ shall be inserted; 

(ti) in sub-section (2)— 

(a) after the words ‘the State Government’ the words ‘or the Commissioner’ ghall 
be inserted; 

(b) after the words ‘appropriate Government’ the words ‘or, as the case may be, 
of the Commissioner’ shall be inserted; 

(iit) in sub-section (4)— 

(a) after the words ‘appropriate Government’ where they occur at two places, the 
words ‘or, as the case may be, of the Commissioner’ shall be inserted; 

(b) for the words ‘it does so direct’ the words ‘it or he does so direct’ shall be 
substituted.” 

It would be seen that the aforesaid notification issued by the State Govern- 
ment in exercise of its powers under sub-s. (4) of s. 3 of the Bombay Com- 
missioners of Divisions Act confers powers on the Commissioners and enables 
them to exercise the powers under ss. 4, 5A, 6 and 17 which were up to the 
publication of the notification exercisable by the State Government alone, and 
it is in exercise of the powers derived under the aforesaid notification that the 
Commissioner of Nagpur Division has issued notifications under ss. 4 and 6 in 
these three cases which have been challenged by the petitioners and which the 
petitioners seek to get quashed. 

It may be stated that neither Mr. Mangalmurti nor Mr. Kukday nor 
Mr. Mandlekar contend that the aforesaid notification issued by the State Gov- 
ernment and which has been published in the Government Gazette of September 
11, 1958, is bad on the ground that it is in excess of the powers conferred of ° 
the State Government under sub-s. (4) of s. 3 of the Act. The contention, on 
the other hand, is that the notification is bad because it is a delegated legisla- 
tion and sub-s. (4) of s. 3 is ultra vires because the Legislature in enacting 
the sub-section has delegated to the State Government its legislative powers. 
In the first instance, Mr. Mangalmurti argued that though it is open to the 
Legislature to allow municipalities or local bodies to make bye-laws or rules 
for the purpose of carrying out the provisions of the Act, or leave it to the 
executive to bring a legislation into force on such date as it likes, it is not open 
to the Legislature to do anything further than that, and if thé Legislature does 
it, then the legislation is liable to be struck down on the ground that it is 
excessive delegation of legislative powers not permissible under the authority 
derived by it under art. 245 or 246 of the Constitution. Mr. Mangalmurti 
has referred us to the decision in Jatindra Nath Gupta v. The Province of 
Bihar." - 

Now, the question as to whether a Legislature could delegate its legislative 
functions to any other authority and its limits has been examined in detail 
by the Supreme Court in In re The Delhi Laws Act, 1912.2 It may be stated 
that as some doubt was felt by ihe Government of India on account of the 
decision in Jatindra Nath’s case which is referred to by Mr. Mangalmurti, re- 
ference was made to the Supreme Court by the President under art. 143 of the 
Constitution for its opinion as to the validity of the Central Acts mentioned 
therein. The theory had been examined in detail by all the learned Judges 
who heard the case. It may be stated in brief that the theory that the Legis- 
lature cannot delegate its legislative functions to anybody was tried to be sup- 
ported on three doctrines. The first doctrine was separation of power. It was 
canvassed that the governmental powers were divided into three units, execu- 
tive, judiciary and legislature. It was contended that the division of power 
is so exclusive and absolute that it is not open to any unit to part with its 
power and allow the other unit to perform it. It was, therefore, not open 
to a Legislature to delegate any legislative function to an executive unit. The 


1 [1949] F.C.R. 596, 2 [1951] 8.C.R. 747. 
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second doctrine was that a delegate cannot further delegate its powers. It 
was canvassed that the Legislature was a delegate of people for the purpose of 
legislation. It may be stated that at one time it had been canvassed in Indian 
Courts that the Indian Legislature was a delegate of Parliament and therefore 
it had no power to further delegate its legislative powers to the executive, and 
the third doctrine that was canvassed was that the Legislature was a trustee 
to which legislative powers had been entrusted by the Constitution. First two 
doctrines, namely, the doctrine of separation of power and the doctrine of the 
Legislature being a delegate and therefore it was not open to it to further 
delegate its legislative powers have not been accepted by the Supreme Court, 
The third doctrine, namely that the legislative powers had been entrusted to 
the Legislature by the Constitution and, therefore, it was Legislature that must 
discharge its responsibility and duty entrusted to it, has been accepted by the 
Supreme Court. The Supreme Court, however, has defined the scope and ambit 
of the trust which the Constitution has entrusted to the Legislature. The 


principles enunciated and deducible from the Delhi Laws Act case have been | 


considered in various cases. It is not now necessary to refer to these deci- 
sions. Suffice it to say that now it is well settled that what the Legislature 
must do is to perform its essential legislative function and not that it must it- 
self legislate as regards all details. It has been held by the Supreme Court 
that it is inherent in the exercise of the legislative powers to delegate to an 
outside agency subordinate or ancillary legislative functions for the purpose 
of carrying out the purpose of the Act. This is how Mr. Justice Gajendra- 
gadkar, as he then was, has expressed the view of the Supreme Court in deli- 
„Vering the judgment in Vasanlal Maganbhai v. State of Bombay.S The learn- 
etl Judge observed (p. 7) : 

“Tt is now well established... that the power of delegation is a constituent element 
of the legislative power as a whole, and that in modern times when the legislatures 
enact laws to meet the challenge of the complex socio-economic problems, they often 
find it convenient and necessary to delegate subsidiary or ancillary powers to delegates 
of their choice’ for carrying out the policy laid down by their Acts. The extent to 
which such delegation is permissible is also now well settled. The Legislature cannot 
delegate its essential legislative function in any case. It must lay down the legislative 
policy and principle, and must afford guidance for carrying out the said policy before 
it delegates its subsidiary powers in that behalf.” 

It is in the light of these well settled principles that the provisions of each 
enactment which has been challenged on the ground of excessive delegation will 
have to be examined. 

In view of these well settled principles it is difficult to accept Mr. Mangal- 


murti’s first contention that what is permissible to the Legislature to do is to. 


permit only municipalities or local bodies to make rules or bye-laws or permit 
the executive to decide the point of time at which an Act enacted by the Legis- 
lature is to be brought into force. 

It is next contended by Mr. Mangalmurti that sub-s. (4) of s. 3 of the 
Bombay Commissioners of Divisions Act authorises the State Government to 
confer powers on the Commissioners to do certain acts which the State Govern- 
ment is required to do under the provisions of certain enactments. It is the 
argument of Mr. Mangalmurti that conferral of power on a person to do a 
thing under the provisions of an Act is an essential legislative function. 
Mr. Mangalmurti concedes that it being now open to the State Legislature to 
amend the Land Acquisition Act, the Legislature could by enacting a law em- 
power the Commissioners to exercise powers and perform duties under the Land 
- Acquisition Act which were formerly exercisable by the State Government; 
but the Legislature has not done that. On the other hand, it has allowed the 
State Government to do it. Though it was open to the State Legislature to 
confer power on the Commissioners, it was not open to the Legislature to em- 


3 [1961] A.I.R. 8.0. 4, s.o. 63 Bom. L.R. 138. 
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power the State Government to confer such power on the Commissioner. In 
doing so, under sub-s. (4) of s. 3 of the Act, the State Legislature has parted 
with its essential legislative function and therefore the provisions of the said 
sub-section were ultra vires. 

It is not in dispute and Mr. Mudholkar, who appears for the State Govern- 
ment, has not disputed that conferral of power is a legislative function. It is, 
however, his contention that it cannot be stated as a broad proposition of law 
that leaving it to the executive to confer certain powers on certain authorities 
would necessarily amount to delegation of an essential legidlative function. 
Each case will have to be considered in the context of the provisions of that 
Act. In our opinion, there is force in the contention raised by Mr. Mudholkar. 
The Queen v. Burah,* to which Mr. Mangalmurti has also drawn our atten- 
tion, to a certain extent supports Mr. Mudholkar’s contention. Facts in that 
case were: The Governor-General of India in Council enacted an Act, Act 
XXII of 1869 entitled as ‘‘An Act to remove the Garo Hills from the juris- 
diction of the tribunals established under the General Regulations and Act, 
and for other purposes’’. Section 2 of the Act provided that this Act shall 
come into operation on such day as the Lieutenant-Governor of Bengal shall 
by notification in the Caleutta Gazette direct. Section 3 provided for the re- 
peal of certain enactments. Section 4 provided: 


“Save as hereinafter provided, the territory known as the Garo Hills, bounded on 
the north and west by the district of Gawalpara, on the south by the district of Mymen- 
singh, as defined by the Revenue Survey, and on the east by the Khasi Hills, is hereby 
removed from the jurisdiction of the Courts of Civil and Criminal Judicature, and from 
the control of the offices of revenue constituted by the Regulations of the Bengal Codfe® 
and the Acts passed by any Legislature now or heretofore established in British India, 
as well as from the law prescribed for the said Courts and offices by the Regulations 
and Acts aforesaid. And no Act hereafter passed by the Council of the Governor- 
General for making laws and regulations shall be deemed to extend to any part of 
the said territory, unless the same be specially named therein.” 

Section 5 provided that the administration of civil and criminal justice, and 
the superintendence of the settlement and realization of the publie revenue, 
and of all matters relating to rent, within the said territory, are hereby vested 
in such officers as the said Lieutenant-Governor may, for the purpose of tri- 
bunals of first instance or of reference and appeal, from time to time appoint. 
The officers so appointed shall, in the matter of the administration and super- 
intendence aforesaid, be subject to the direction and control of the said Lieu- 
tenant-Governor, and be guided by such instructions as he may from time to 
time issue. Section 9 enabled the Lieutenant-Governor to extend the provisions 
of this Act or any of them to the Jaintia Hills, the Naga Hills, and to such 
portion of the Khasi Hills as for the time being forms part of British India. 
Under the provisions of the said Act, the Lieutenant-Governor of Bengal, 
on October 14, 1871, issued a notification, which was published in the Calcutta 
Gazette, and extended the provisions of the Act to the Khasi and Jaintia Hills 
and excluded therefrom the jurisdiction of the Courts of Civil and Criminal 
Judicature, and specified in the notification the boundaries of the said terri- 
tory from which the jurisdiction of the Courts of Civil and Criminal Judica- 
ture was excluded. By another notification dated October 14, 1871, the 
Lieutenant-Governor conferred on the Commissioner the powers of the High 
Court in the civil and criminal eases triable in the Courts of the said district. 
Respondent Burah was tried by the Deputy-Commissioner of the Khasi and 
Jaintia Hills on the charge of murder and he was sentenced to the punishment 
of death. The sentence was afterwards commuted to transportation for life. 
The accused preferred an appeal in the High Court of Calcutta. The ques- 
tion whether the jurisdiction of the High Court to deal with the appeal was 
taken away by reason of the provisions of the aforesaid Act and the notifica- 


4 (1878) L.R. 6 I.A. 178. 
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tion issued thereunder was considered by a Full Bench of the Caleutta High 
‘Court and the majority decision was that the High Court had jurisdiction to 
decide the appeal and the jurisdiction was not taken away. Against this deci- 
sion of the High Court, an appeal was taken to the Privy Council and the 
question that was agitated before their Lordships was whether the provision 
purporting to authorize the Lieutenant-Governor of Bengal to extend the Act 
-of 1869 to the Khasi and Jaintia Hills, was in excess of the legislative powers 
.of the Governor-General in Council. It was contended on behalf of Burah 
that it was in excess of the legislative powers of the Governor-General in Council 
but the contention was not accepted by their Lordships. At page 194 their 
Lordships observed: 

“|.. What has been done is this. The Governor-General in Council has determined, 
‘in the due and ordinary course of legislation, to remove a particular district from the 
jurisdiction of the ordinary Courts and offices, and to place it under new Courts and 
offices, to be appointed by and responsible to the Lieutenant-Governor of Bengal; leav~ 
ing it to the Lieutenant-Governor to say at what time that change shall take place; and 
also enabling him, not to make what laws he pleases for that or any other district, but 
-to apply by public notification to that district any law, or part of a law, which either 
already was, or from time to time might be, in force, by proper legislative authority, 
‘in the other territories subject to his government.’” 

This, according to their Lordships, was open for the competent Legislature to 
.do. At page 195, it was observed: 

“.,.The proper Legislature has exercised its judgment as to place, person, laws, 
powers; and the result of that judgment has been to legislate conditionally as to all 
Sh€se things. The conditions having been fulfilled, the legislation is now absolute, 
Where plenary powers of legislation exist as to particular subjects, whether in an im- 
perial or in a provincial. Legislature, they may (in their Lordships’ judgment) be well 
exercised, either absolutely or conditionally. Legislation, conditional on the use of 
particular powers, or on the exercise of a limited discretion, enirusted by the Legisla- 
ture to persons in whom it places confidence, is no uncommon thing; and, in many cir- 
.cumstances, it may be highly convenient.” 

It would thus: be seen that a legislation which empowers an outside agency 
to confer certain powers on certain officers is not necessarily bad simply on 
account of the fact that it empowers outside agency to confer powers on others, 
What is required to be seen is whether in enacting the law the Legislature has 
exercised its judgment and laid down its policy. Tf that has not been done by 
the Legislature but untrammelled powers have been conferred on an outside 
agency then that would be open to challenge on the ground of excessive delega- 
tion of legislative powers. It is in this light that the provisions of the Act 
will have to be examined when we proceed to examine the provisions of the Act. 

Mr. Mangalmurti then argued that by virtue of sub-s. (4) of s. 3, the State 
Government has been empowered to amend enactments for the time being in 
force. According to Mr. Mangalmurti, effecting an amendment in an enact- 
ment is an essential legislative function. The State Legislature instead of per- 
forming this function by itself has delegated its legislative function to the 
State Government. The delegation, therefore. is in exeess of the permissible 
limits.‘ Mr. Mangalmurti referred us to the following passages from the judg- 
ments delivered by some of the presiding Judges in the Delhi Laws Act case, 
Ile first referred us to the following two observations from the judgement of 
Mahajan J. At page 932, his Lordship observed: 

“This case brings out the extent to which conditional legislation can go, but it is 
no authority justifying delegation of legislative power authorising an external authority 
to modify the provisions of a legislative enactment.” 

At page 959, it was observed: 

“Power to repeal or amend laws is a power which can only be exercised by an 
authority that has the power to enact laws. It is a power co-ordinate and co-extensive 
with the power of the legislature itself. In bestowing on the Central Government and 
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clothing it with the same capacity as is possessed by the legislature itself the Parliament 
has acted unconstitutionally.” 
At page 1009, Mukherjea J. observed: 

..To repeal or abrogate an existing law is the exercise of an essential Lanes 
DOWET and the policy behind such acts must be the policy of the legislature itself.” 
At page 139 of Basu’s Commentary on the Constitution of India, Fourth edp., 
Vol. 4, it has been observed: 

“The power to repeal or amend a law is a legislative power. What the legislature 
ean validly delegate is the power to make regulations ‘for carrying out the purposes 
of the Act, not to amend it.” 

It is true that these observations read by themselves appear to support the 
contention of Mr. Mangalmurti that it is not open to the Legislature to autho- 
rise an outside agency to amend or modify an existing law whatever may be 
the nature of the amendment. But, in our opinion, such a proposition in this 
absolute form does not follow when these observations are understood in the 
context in which they have been made. Now, the observations of Mahajan J. 
at page 932 are in the context of repelling an argument that the decision in 
King-Emperor v. Benoari Lal Sarma® was an authority for holding that the 
Legislature was competent to authorise an external authority to modify the 
provisions of a legislative enactment. The observations at page 959 are in the 
context of the extent of the power to amend and repeal conferred on the Cen- 
tral Government by s. 2 of Part C States (Laws) Act, 1950. Similarly, the 
observations of Mukherjea J. at page 1009 have also been made in the context 
of the extent of the power of repeal or amendment conferred on the State Gov- 
ernment by the same section. The passage from Basu’s book is founded ‘of 
the said observations in the Delhi Laws Act case. 

The decision in the Delhi Laws Act casé was examined by their Lordships 
of the Supreme Court in Rajnarain Singh v. The Chairman, Patna Administra- 
tion. Committee, Patna®, where the question directly arose whether the con- 
ferral of power by a Legislature on an outside agency to effect modificationg in 
other enactments was ultra vires. It is not. necessary to state in detail the 
facts of this case. Suffice it to say that s. 3(/)(f) of the Patna Administra- 
tion Act of 1915 empowered the Local Government to extend to Patna the 
provisions of any section of the Bengal Municipal Act of 1884 subject to such 
restrictions and modifications as the Local Government may think fit. Section 
6(b) empowered the Local Government to include within Patna any local area 
in the vicinity of the same and defined in the notification. The local Govern. 
ment included within Patna certain adjoining area and to that area in exer- 
cise of the powers under s. 3(/)(f) and thereafter by a notification dated 
April 23, 1951, the Governor of Bihar picked s. 104 out of the Bihar and Orissa 
Municipal Act of 1922, modified it and extended it in its modified form to the 
Patna Administration and Patna Village areas. The result was that the resi- 
dents in the area to which the Act was extended became liable to pay certain 
taxes which formerly they were not required to pay prior to the publication 
of the notification. One of the persons affected moved the Supreme Court 
challenging s. 3(/)(f) as well as the notification issued under it. The claim 
was that the notification was a delegated legislation and was therefore bad. 
Similarly, ss. 8(/)(f) and 5 of the Act which permitted this delegation were 
ulira vires inasmuch as the Legislature delegated its legislative function to the 
executive. After examining the decision in the Delhi Laws Act case, their 
Lordships laid down the principle which has been summarised in the placitum 
in the following terms: 

“An executive authority can be authorised by a statute to modify either existing or 
future laws but not in any essential feature. Exactly what constitutes an essential fea- 


5 (1944) L.R 72 T.A. 57, 6 [1955] 18.C.R. 290. 
s.c. 47 Bora. L. R. 200. 
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ture cannot be enunciated in general terms but it is clear that modification cannot in- 


` elude a change of policy. Essential legislative function consists in the determination of 


the legislative policy and its formulation as a binding rule of conduct. Modifications 
which are authorised are limited to local adjustments or changes of minor character 
and do not mean or involve any change of policy or change in the Act.” ! 

In the light of the principle laid down their Lordships held that s. 3(/) (f) 
of the Patna Administration Act was intra vires. Their Lordships, however, 
held that the notification issued by the Governor of Bihar in exercise of the 
powers under s. 3(/)(f) was bad as it effected a radical change in the policy 
of the Act. A similar question also arose in Edward Mulls Co. Lid. v. The 
State of Ajmer? and therein inter alia the vires of s. 27 of the Minimum Wages 
Act was challenged on the ground that it suffered from the vice of excessive 
delegation of legislative power. Now, in 1948, the Central Legislature of India 
passed an Act called the Minimum Wages Act. The object of the Act was to 
provide for fixing minimum rates of wages in certain employments. The sche- 
dule attached to the Act specified under two parts, the employments in respect 
of which the minimum wages of the employees could be fixed and s. 27 autho- 
rised the appropriate Government-to-add to either part of the schedule, any 
other employment, in respect of which it was of the opinion that minimum 
rates of wages should be fixed under the Act. It would thus be seen that the 
section authorised the State Government to amend the schedule by adding ta 
the list of employment in respect of which minimum wages payable to the em- 
ployees could be fixed. The contention raised was that the provisions of s. 27 
of the Act were illegal and ultra vires inasmuch as it amounts to an illegal 
and unconstitutional delegation of legislative powers by the Legislature in 
a¥our of the appropriate Government. This contention was not accepted by 
their Lordships. We would like to state here so that we may not have to come 
back to this case in dealing with the argument of Mr. Mangalmurti that one 
of the arguments advanced by Mr. ,Chatterjee was that the preamble as well 
as the title of the Minimum Wages Act indicated that the intention of the 
Legislature was to provide for fixing minimum wages in certain employments 
only as mentioned in the schedule and the Legislature did not intend that all 
employments should be brought within the purview of the Act. Under s. 27 
power has been given to the appropriate Government to add to the list of em- 
ployments mentioned in the schedule. It was argued that the Act nowhere 
formulated the legislative policy according to which any other emplovment 
should be included in the schedule, there were no principles prescribed and 
there was no standard laid down which could furnish guidance to the adminis- 
trative authorities in making selection. The matter is left entirely to the dis- 
cretion of the appropriate Government which can amend the schedule in any 
way it likes and such delegation of power virtvally amounts to surrender by 
the Legislature and cannot be held valid. This argument was repelled by 
Mukherjea J., who delivered the judgment of the Court. At page 750 of the 
report the learned Judge observed: 

“...We do not think that this is the correct view to take. The legislative policy 
is apparent-on the face of the present enactment. What it aims at is the statutory fixa- 
tion of minimum wages with a view to obviate the chance of exploitation of labour. 
The Legislature undoubtedly intended to apply this Act not to all industries but to 
those industries only where by reason of unorganized labour or want of proper 
arrangements for effective regulation of wages or for other causes the wages of labourers 
in a particular industry were very low. It is with an eye to these facts that the list 
of trades has been drawn up in the schedule attached to the Act but the list is not an 
exhaustive one and’ it is the policy of the Legislature not to lay down at once and for 
all time to which industries the Act should be applied. Conditions of labour vary under 
different circumstances and from State to State and the expediency of including a 
particular trade or industry within the schedule depends upon a variety of facts which 
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are by no means uniform and which can best be ascertained by the person who is . 
placed in charge of the administration of a particular State. It is to carry out effec- 
tively the purpose of this enactment that power has been given to the ‘appropriate 
Government’ to decide, with reference to local conditions, whether it is desirable that 
minimum wages should be fixed in regard to a particular trade or industry which is 
not already included in the list. We do not think that in enacting section 27 the Legis- 
lature has in any way stripped itself of its essential powers or assigned to the adminis- 
trative authority anything but an accessory or subordinate power which was deemed 
necessary to carry out the purpose and the policy of the Act.” 

It is not necessary to refer to certain other decisions of their Lordships of the 
Supreme Court where the power given by the Legislature to an outside agency 
to effect modifications in certain provisions of an enactment has been held 
intra vires. 

Considering the decisions of their Lordships to which we have made re- 
ference, in our opinion, following principles are deducible. A Legislature 
cannot ‘delegate to any authority its essential legislative function. It ean only 
delegate to an outside body subordinate or ancillary legislative functions for 
carrying out the purpose.and the policy of the Act. Essential legislative func- 
tion consists in determination of the legislative policy and its formulation as a 
binding rule of conduct. A provision in law authorising the executive autho- 
rity to modify either an existing or future law for the purpose of giving effect 
to the provisions of the Act, is not bad provided the power to modify an Act 
‘does not include power to effect an essential change in the Act sought to be 
modified or of its policy. It is in the light of these principles that the im- 
pugned provisions of the Commissioners Act will have to be examined. . 

Before we actually proceed to consider provisions of the Bombay Oommis- 
sioners of Divisions Act, we think it would not only be convenient but also use- 
ful to deal with the legislative history relating to the office of the Commis- 
sioner. We have already pointed out that' the office of Commissioner created 
under the aforesaid Act of 1958 is one appointed under the law relating to land 
revenue. The State of Maharashtra, as it now stands, consists of territories 
which formerly Were parts of the former State of Bombay, the former State of 
Madhya Pradesh, now known as Vidarbha area, and parts of the former 
Hyderabad State, now known as Marathwada area. In these three different 
areas laws relating to land revenue were different. We would first deal with 
the relevant provisions in the revenue law in the Vidarbha area. In this area 
again laws relating to land revenue were different. The law prevailing in 
the four districts of Nagpur, Wardha, Bhandara and Chanda was the Central 
Provinces Land Revenue Act and the law prevailing in the four districts known 
as Berar districts, namely, Amravati, Akola, Buldhana and Yeotmal. was the 
Berar Land Revenue Code. 

Under the Central Provinces Land Revenue Act, 1881, the Chief Commis- 
sioner, subject to the control of the Governor-General in Council, was the Chief 
Controlling Revenue Authority. Besides the Chief Commissioner other 
Revenue Officers were, Commissioners, Deputy Commissioners, Assistant Com- 
missioners, Tahsildars and Naib-Tahsildars. Powers conferred on the Com- 
missioners were only powers conferred by the provisions of the Land Revenne 
\et. Tn this area was in force the Court of Wards Act of 1889 and under s. 3 
of the Act the Commissioner was a Court of Wards. Thus at that time the 
duties performed by the Commissioner were those under the Land Revenue 
-\ct and the Court of Wards Act. This Central Provinces Land Revenue Act 
way repealed in 1917 and another Act, the Central Provinces Land Revenue 
Act, 1917, was passed. Now. under this Act the Revenue Officers were the 
Chief Commissioner, the Financial Commissioner, Commissioners. Deputy 
Commissioners, Assistant Commissioners and so on and so forth. Seaetion +4 
provided that the Chief Commissioner was the principal revenue authority 
shjeet to the control of the Governor-General in Council. Section 3(1) em- 
powered the Chief Commissioner to appoint the Financial Commissioner, 


` 


o 
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Sub-section (2) of s. 5 is important. It provides that the Chief Commissioner, 
with the previous sanction of the Governor-General in Council, may by notifi- 
cation, assign to the Financial Commissioner, subject to such conditions and 
restrictions, if any, as may be prescribed, all or any powers or functions assign- 
ed to the Local Government or to the Chief Commissioner or to the Chief Con- 
trolling Revenue Authority by this or by any enactment for the time being in 
force. Section 7 empowered the Chief Commissioner to appoint Commissioners 
of Divisions and the same section empowered the Commissioner to exercise the 
powers and discharge the duties conferred and imposed on a Commissioner by 
the Land Revenue Act or by any enactment for the time being in force. This 
was the position in the four districts till 1948. 

We would now turn to the Berar area. As already stated, the earliest legisla- 
tion is the Berar Land Revenue Code, 1896, and the Revenue Officers were, 
the Chief Commissioner, the Financial Commissioner, the Commissioner, 
Deputy Commissioners, Assistant Commissioners and Tahsildars. The Chief 
Commissioner was the principal Revenue Authority. 

Section 8 of the Berar Land Revenue Code, 1896, provided that the Commis- 
sioner shall be appointed by the Chief Commissioner and he shall exercise the 
powers and perform the duties conferred and imposed on him by the revenue 
law, rule or order for the time being in force. This Act was repealed in 1928 
and the hierarchy of the revenue officers created by this Act as provided in 
s. 3 was, the Commissioner, Deputy Commissioners, Assistant Commissioners, 
Tahsildars and Naib Tahsildars, and under s. 5 power was conferred on the 
Governor in Council to appoint a Commissioner of a Division and the section 

e fprther provided that the Commissioner shall exercise the powers and dis- 
charge the duties conferred and imposed on the Commissioner by this law or 
by any enactment for the time being in force. It would thus be seen that in 
the four districts which were governed by the provisions of the C.P. Land 
Revenue Act, the head of the State was assisted by the Financial Commissioner 
and the Commissioner in revenue matters while in the four districts which 
were governed by the Berar Land Revenue Code the head of the State was 
assisted by the Commissioner in revenue matters. The powers conferred on 
the Commissioners, in both these areas, were to perform the duties imposed on 
them by the Land Revenue Act as well as by any enactment for the time being 
in force. However, in the four districts in which there was a Financial Com- 
missioner, the C.P. Land Revenue Act empowered the Chief Commissioner or 
the Governor to confer on the Financial Commissioner such powers and duties 
as the head of the State was required to perform under anv other enactment. 
The office of the Financial Commissioner was abolished by the Adaptation 
Order of 1937, and the office of the Commissioner in both these areas was abolish- 
ed by s. 2 of the C.P. and Berar Commissioner (Construction of References) 
Act, 1948,which came into force on November 1, 1948. Section 4 of the Act 
provided that wherever there were references to the Commissioner in the Land 
Revenue Code, or any other enactments they should be read as references to 
the State Government or to such authority as the State Government may, by 
notification, appoint. More or less, simultaneously with the abolition of the 
office of the Commissioner, an Ordinance was issued by the Governor of the 
Central Provinces and Berar creating a Board of Revenue, and that is 
Ordinance No. 19 of 1948. This Ordinance was published in the Gazette Dx- 
traordinary of October 31, 1948. Section 8 of the Ordinance provided that 
the Board shall exercise the powers and discharge the functions of the Pro- 
vincial Government which are specified in the Schedule and such other fune- 
tions as have been conferred or may be conferred under any Central or Pro- 
vincial Act on the Chief Revenue Authority or the Chief Controlling Revenue 
Authority. Sub-section (2) of s. 6 further provided that the Provincial Go- ` 
vernment may, subject to such conditions as it may deem fit to impose by 
notification, confer upon, or entrust to the Board or any particular member of 
the Board, additional powers or functions assigned to the Provincial Govern- 
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ment or to Chief Controlling Revenue Authority by or under any enactment 
for the time being in force. Reading of the Schedule of the Act relating to the 
abolition of Commissioner’s Office would disclose that State Government was 
to be read in place of Commissioner wherever the word-Commissioner occurred, 
By the Ordinance and the Schedule thereto, the powers of the Commissioner 
which were made exercisable by the State Government were again transferred 
to and were made exercisable by the Board. Further, under the Schedule, 
powers were conferred on the Board to exercise the powers and perform the 
duties which had been conferred and assigned to the State Government under 
certain enactments, such as, the Co-operative Societies Act, the Central Pro- 
vinees and Berar Local Fund Audit Act and the Central Provinces and Berar 
Local Government Act. The provisions of the Ordinance were embodied in 
the Act—Board of Revenue Act No. 12 of 1949. In 1954, the Legislature of 
the Central Provinces and Berar enacted an Act, called the Madhya Pradesh 
Land Revenue Code. This Act repealed the C.P. Land Revenne Act, 1917, 
the Berar Land Revenue Code, 1928, as well as the Board of Revenue Act. 
However, all the material provisions of the Board of Revenue Act were adopt- 
ed and incorporated in Chapter II of this Code. It may be stated that sub-s. 
(2) of s. 6 of the M.P. Land Revenue Act also empowered the State Govern- 
ment to confer upon, or entrust to, the Board or any member of the Board addi- 
tional powers or functions assigned to the State Government by or under any 
enactment for the time being in force, Thus, in the area which now is known 
as Vidarbha, right from year 1948, the Board of Revenue was exercising the 
powers which were being exercised by the Commissioner as well as it was 
exercising certain powers and performing certain duties which had been assign-« 
ed to the State Government under certain Acts mentioned in the Schedule. 
This state of affairs continued till the date the States Reorganisation Act, 
1956, came into force on November 1, 1956. 

We may now turn to the area which is known as Marathwada area. The 
revenue officer equal in rank with the Commissioner known as Subhedar was 
appointed under the Hyderabad Land Revenue Act 8 of 1327 Fasli. Powers 
conferred on him, however, were only to exercise the powers and discharge 
duties conferred and imposed on him under this Act or under any other law 
for the time being in force. The Hyderabad Board of Revenue Act abol'’shed 
the office of Subhedar and sub-s. (2) of s. 4 provided that references in the 
Hyderabad Land Revenue Act and in any other law for the time being in force 
to the Subhedar shall be read as referring to the Board. Section 8 of the 
Act empowered the Government by a notification in the Gazette to delegate to 
the Board any power or duty of the Government under any law for the time being 
in force. This state of affairs continued till the date the States Reorganisation 
Act came into force on November 1, 1956. 

In the area which was part of the former State of Bombay, a Commissioner 
‘was appointed under the Bombay Land Revenue Code of 1879 and under a. 
5 thereof the Governor in Council was empowered to appoint Commissioners 
and it provided that the Commissioners shall exercise the powers and dis 
charge the duties conferred and imposed on a Ccmmissioner under this Act, 
or under any other law for the time being in force. The office of the Com- 
missioner was abolished by virtue of s. 3 of the Bombay Commissioners (Aboli- 
tion of Office) Act, 1950, and the section further provided that wherever the 
reference was to the Commissioner the reference should be read as reference 
to the State Government or to such authority as the State Gnvernment may, 
by a general or special order, appoint. The Parliament enacted the States Re- 
organisation Act and it received the assent of the President on August 31, 
1956. It is under the provisions of this enactment that these three territories 
got integrated together in the State of Bombay as and from November 1, 1956, 
with some additional territories which are known as Gujarat and Saurashtra, 
Section 120 of the States Reorganisation Act emnowered appropriate Govern- 
ment by order to make such adaptations and modifications of the law, whether 
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by way of repeal or amendment, as may be necessary or expedient, and there- 
upon every such law shall have effect subject to the adaptations and modifi- 
cations so made until altered, repealed or amended by a competent Legislature 
or other competent authority. In exercise of these powers amendments were 
effected to the laws in force relating to land revenue in the Vidarbha and 
Marathwada areas. It would be sufficient to refer to the amendment effected 
to the M.P. Land Revenue Code. By the amendment, s. 9A was introduced 
and it provided that notwithstanding anything contained in the foregoing provi- 
sions of this Chapter, if by reason of the reorganisation of the States under the 
provisions of the States Reorganisation Act, 1956, a Board is not or cannot 
for any reason be reconstituted on November 1, 1956, in accordance with the 
foregoing provisions for the area to which this Act extends, then until such 
Board is so reconstituted the Government may appoint such authority, officer 
or person to exercise or discharge such of the powers or duties conferred or 
imposed on the Board by this Act or any other law for the time being in force 
and subject to such conditions as may be specified in the order. There was & 
similar amendment to the Land Revenue Code in force in Marathwada area, In 
exercise of the powers conferred on the State Government under s. 120, office 
of the Divisional Officer was created in both these areas as and from November 
1, 1956, and the powers exercised by the Divisiona] Officer were the powers 
of the Board of Revenue, that is the powers formerly exercised by the State 
Government under the Land Revenue Act, powers conferred on the Commis- 
sioners under different Acts and further such powers as were conferred on 
them in respect of those matters which had been assigned to the State Govern- 
ement under certain enactments which were in force. 

So far as the territory which formed part of the former State of Bombay, 
the Legislature had already amended the Land Revenue Code prior to the com- 
ing into force of the States Reorganisation Act. 

By the Amending Act No. XLV of 1956, the State Government was em- 
powered to create a Division and appoint a Divisional Officer. In exercise of 
the powers conferred on the State Government the State Government freshly 
appointed a Divisional Officer as and from November 1, 1956, in this area also, 
Thus, on November 1, 1956, in the entire reorganised State there were Divi- 
sional Officers in various Divisions, We have already discussed the duties per- 
formed by the Divisional Officers. This was the situation prevailing when the 
present Act, namely the Bombay Commissioners of Divisions Act, 1957, was~ 
enacted, and the preamble to the Act would show that this Act was enacted 
because it was found expedient to provide for the offices of Commissioners of 
Divisions in the State of Bombay, for prescribing their powers and duties and 
to make provisions for matters consequent on the provision for such offices 
and for certain other matters. The Statement of Objects and Reasons indi- 
cates that the increased tempo of development activities, particularly, com- 
munity development, land reforms measures and other administrative require- 
ments of the State such as the need for co-ordination, supervision and decen- 
tralisation made it necessary that a supervising, co-ordinating and inspecting 
agency of a higher status and powers should be established at divisional head- 
quarters and for this reason this enactment was passed. We are not referring 
to the objects and reasons for the purpose of the construction of the Act but 
only for the purpose of ascertaining the conditions prevailing which neces- 
aitated enacting such a legislation. 

We have already reproduced relevant provisions earlier and it would be 
geen that by this enactment office of the Divisional Commissioner was revived 
by amending respective provisions of the land revenue legislation, Acts or 
Codes. The Legislature for the purpose of constituting office of the Commis- 
sioner of a Division and conferring powers and imposing duties on the Com- 
missioner amended certain enactments as shown in the Schedule. Sub-section 
(2) of s. 3 provided that the Commissioner of a division appointed under the 
law relating to land revenue shall exercise the powers and discharge the duties 
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conferred and imposed on the Commissioner by any law for the time being in 
force, including the enactments referred to in sub-s. (J) as amended by the 
said Schedule. Study of the Schedule would show that the Commissioners 
have been empowered to exercise powers and perform the duties which had been 
conferred and imposed on the State Government under the enactments other 
than the enactments relating to land revenue, for instance, the Bombay Ferries 
and Inland Vessels Act, Bombay Hereditary Offices Act, Bombay Irrigation 
Act, Bombay General Clauses Act, Bombay Court of Wards Act, Bombay 
Public Conveyances Act, Bombay Co-operative Societies Act, Bombay Agri- 
cultural Produce Markets Act, Bombay Warehouses Act, Bombay Taluqdari 
Tenure Abolition Act, Bombay Police Act, Bombay Cinemas (Regulation) Act. 
Sub-section (3) empowers the State Government by notification to amend or 
delete any entry in the Schedule for the purpose of imposing any conditions 
or restrictions on the exercise of powers and discharge of duties conferred or 
imposed on the Commissioner or withdrawing them, as the case may be. And 
then comes the provision which has been challenged before us. As already 
stated that sub-section (sub-s. (4)) empowers the State Government to confer 
and impose on the Commissiener by a notification powers and duties under any 
other enactment for the time being in force with necessary adaptations and 
modifications in the enactment. The scheme of the Act thus is clear that the 
Legislature has thought it fit to create the office of Commissioner having regard 
to the increased tempo of activities. The Legislature has found it necessary 
to provide a delegate to the State Government to perform not only certain 
duties under the enactment relating to land revenue but also to perform duties 
and exercise powers which had been conferred on the State Government hye 
other enactments in force at the time. The Legislature has itself conferred on 
the Commissioner certain powers and imposed certain duties which up to that 
time were conferred on the State Government or imposed on the State Govern. 
ment under these various enactments. By making a reference to some we have 
illustrated the matter. After doing so, the Legislature has empowered the 
State Government to confer on the Commissioner powers and impose on him 
the duties which had been conferred or imposed on the State Government under 
other enactments which have not been mentioned in the Schedule and for that 
purpose issue a notificaticn effecting modifications by way of amendment in 
_ the Schedule of the Act. Having regard to the history of the Legislature, 
surrounding circumstances and the scheme of the Act, it is clear that the policy 
of the Legislature is to provide a delegate to the State Government for the pur- 
pose of exercising its powers or performing its duties which had been imposed 
on the State Government by the various enactments. As far as possible, the 
Legislature has projected its mind in future needs and has provided a dele- 
gate to the State Government and in the Schedule itself has conferred powers 
on the Commissioner which were till then exercisable by the State Government, 
but it js not possible for the Legislature to project itself in future and provide 
for each and every contingency. It has, therefore, left it to the State Govern- 
ment to confer on the Commissioner such powers as and when the State Govern- 
ment finds it necessary to do so. These being the circumstances, in our opinion, 
the Legislature has not in enacting sub-s. (4) of s. 3 parted with its essential 
legislative function. The Legislature has clearly laid down its policy and has. 
left it only to the State Government subsidiary or ancillary matters to im- 
plement the policy of the State Legislature. The Legislature has not left it 
to the State Government to choose its delegate. The Legislature itself has 
chosen the delegate, namely, the Commissioner which office the Legislature 
constituted by this enactment. Things which could be delegated by the State 
Government to the Commissioner also have been stated by the Legislature. 
Powers which the State Government could part with and delegate to the Commis- 
sioner have been mentioned by the Legislature and they are only such powers. 
and duties which had been assigned to the State Government under different 
enactments. These being the circumstances of the case, in our opinion, subs. 
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(4) of s. 3 does not suffer from the vice of excessive delegation of legislative 
power. ; 

The contention of Mr. Mangalmurti that by enacting sub-s. (4) the Legisla- 
ture has empowered the State Government to amend other enactments also, 
cannot be sustained in view of the language of the sub-section. Close read- 
ing of sub-s. (4) would show that what the State Government is empowered 
to do is to issue a notification. A notification has not the force of amending 
an enactment or effecting modifications therein. On the other hand, it is by 
virtue of the provisions of cl. (a) of sub-s. (4) of s. 3 that the enactments get 
amended. It is thus clear that it is the legislation that effects amendments in 
other enactments and not the notification. 

Lastly, Mr. Mangalmurti contended that the impugned notification has the 
effect of changing the instrumentality provided for in the Land Acquisition 
Act and has, therefore, effected alterations in the essential legislative policy . 
underlying the Land Acquisition Act. The argument of Mr. Mangalmurti is 
that the decision in matters whether a particular land should be acquired as 
needed for a public purpose or for a company is a very important matter. Jt 
results in a person being deprived of his property which is ultimately acquired 
under the scheme of the Act. The framers of the Land Acquisition Act have, 
therefore, conferred its power on the State Government. The legislation has 
empowered the State Government to delegate its function to the Commissioner. 
It is not possible for us to accept this argument of Mr. Mangalmurti. In our 
opinion, the essential legislative policy underlying the Land Acquisition Act 
is that land must not be acquired for anything but for a public purpose or for 
g company and acquisition must be on payment of adequate compensation as 
provided under the Act. Essential thing is the fixation of price and fixation 
of éompensation which the person who is deprived of his land must get. We 
have already discussed the scheme of the Land Acquisition Act and the instru- 
mentality for fixation of price is firstly the Collector and when any person 
whose land is acquired is-not satisfied with the award given by the Collector 
then to have recourse to the civil Court. Ultimately it is the civil Court that 
decides the amount of compensation to be paid. The role of the State Govern- 
ment is only restricted to the determination of the question as to whether any 
particular land is required for any publie purpose. By permitting the State 
Government to delegate this function to-the Commissioner, who also is an officer 
of high status, the Legislature has not permitted the State Government to 
effect a change in the essential policy of the Land Acquisition Act. It is not 
in dispute that it was competent to the State Legislature to amend the Land 
Acquisition Act itself and confer these powers on the Commissioner. It would 
also be seen that in the notification issued the State Government has not com- 
pletely withdrawn itself but all that has been done is similar powers are also con- 
ferred on the Commissioner by providing that wherever the words ‘State Go- 
vernment’ occur in certain sections, the words ‘State Government or Com- 
missioner’ are substituted. It would also be seen that sub-s. (5) of s. 3 em- 
powers the State Government to cancel at any time the notification issued by 
it under sub-s. (4) of the Act. 

These are all the arguments advanced by Mr. Mangalmurti and for reasons. 
stated above, in our opinion, it is not possible for us to accept any one of them. 

Mr. Kukday, learned counsel for the petitioners in Special Civil Application 
No. 458 of 1962, contended that the provisions of sub-8. (4) of s. 3 are invalid 
in law inasmuch as they conferred untrammelled powers on the executive, He 
has referred us to a decision reported in Hamdard Dawakhana (Wakf) Lat 
Kuan v. Union of India® and argued that the powers conferred on the State 
Government are similar to the powers conferred on the State Government under 
el. (d) of s. 3 of the Drugs and Magic. Remedies (Objectionable Advertise- 
ments) Act, 1954. We have already discussed that the Legislature has clearly 
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laid down its legislative policy, that it has named the delegate to whom the 
State Government could delegate its powers and that it has also stated the 
limits and ambit within which delegation of these powers could be made. It 
would be seen that the powers which the State Government is allowed to confer 
on the Commissioner by notification are only the powers which have been con- 
ferred on the State Government by ‘‘other enactments for the time being in 
force”. The expression ‘‘other enactments for the time being in force’’ is 
gynonymous with ‘existing law’. The expression ‘existing law’ has been de- 
fined in cl. (e) of s. 2 of the Bombay Commissioners Act and it provides that 
existing law means any enactment of a Legislature or other competent au- 
thority in relation to matters specified in Lists II and III in the Seventh 
Schedule to the Constitution in force in any part of the State immediately be- 
fore the commencement of this Act and includes any rule, bye-law, regulation, 
order, notification, scheme, form or other instrument having the force of law 
made, prescribed or issued under any such enactment. When this definition of 
existing law is kept in view, it would be seen that the powers of the State Go- 
vernment still get limited and it can cnly delegate its powers in respect of such 
enactments which relate to matters specified in Lists II or ITI in the Seventh 
Schedule; in other words, which relate to matters over which the State Legisla- 
ture has legislative sway. The Legislature thus has not abdicated itself. If 
the Legislature finds that any notification issued by the State Government is 
not approved by it, it can by an enactment amend the Act and repeal the amend- 
ment resulting from the notification issued by the State Government. Powers 
under sub-s. (4) of s. 3 of the Bombay Commissioners of Divisions Act are thus 
distinguishable from the powers which had been conferred on the State Go- 
vernment under cl. (d) of s. 3 of the Drugs and Magic Remedies Act. The 
scheme of the Act as observed by their Lordships of the Supreme Court was 
for prevention of self-medication and self-treatment by prohibiting instruments 
which may be used to advocate the same or which tended to spread the evil. 
Its object was not merely the stopping of advertisements offending against 
morality and decency. Clause (d) of s. 3 prevented publication of any adver- 
tisement referring to any drug in terms which suggest or are calculated to 
lead to the use of that drug for the diagnosis, cure, mitigation, treatment or 
prevention of any venereal disease or any other disease or condition which 
may be specified in rules made under this Act. It would be seen that the 
power conferred enabled the State Government to make the provisions of s. 
3 applicable to ‘‘any disease or condition which may be specified in rules made 
“under the Act’’ but there was no guidance at all anywhere in the Act given te 
the State Government as regards the nature of the disease relating to which 
the State Government could make rules. We have shown that such is not the 
case here, The State Legislature itself has laid down to whom the powers could 
be delegated and also the scope and ambit of such delegation. The State Go- 
vernment is not free to delegate to the Commissioner any of its powers as it 
likes, under the provisions of sub-s. (4) of s. 3 of the Act. 

This contention of Mr. Kukday also, therefore, must fail. 

These are all the arguments advanced before us relating to the validity of 
sub-s. (4) of s. 3 of the Act and for reasons stated above we hold that the said 
sub-section is not ultra vires of the legislative powers of the State Legislature. 

We would now refer to the arguments other than those relating to the validi- 
ty of sub-s. (4) of s. 3 of the Act. Mr. Mangalmurti then contended that, at 
any rate, the latter part of the notification of July 8, 1962, under which the 
Commissioner purported to direct under sub-s. (4) of s. 17 of the Act that 
the provisions of s. 5A of the said Act shall not apply in respect of the said 
lands was bad in law. It is the contention of Mr. Mangalmurti that it is open 
to the Commissioner to give such a direction only in respect of lands which 
are arable or waste lands. The lands of the petitioners are lands under actual 
sultivation of ihe petitioners and therefore are neither arable nor waste lands. 

The petitioners in para. 4 of the petition have stated that the property men- 
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tioned in the schedule in the notification has been under the petitioners’ culti- 
vation for the last many years, at any rate since before the notification was 
issued by the Commissioner, wheat crop is even now standing in survey No. 
‘95 while the jawar crop was very recently cut from the other khasra numbers. 
These averments made by the petitioners in para. 4 of the petition have not 
been controverted or denied by any of the respondents. We will have, there- 
fore, to proceed on the assumption of the fact that the petitioners’ lands which 
are sought. to be acquired were under actual cultivation prior to and also on 
the date of the issuing of the aforesaid notification. A Division Bench of this 
-Court in Sadashio Lahanu v. State of Maharashtra, has held that where lands 
-sought to be acquired were cultivated at the time of the issuing of the notifica- 
‘tion under sub-s. (4) of s. 17 of the Land Acquisition Act, such lands could 
not be regarded as arable lands and consequently the notification under s. 
17(4) of the Act to the effect that the provisions of s. 5A would not apply as 
-the lands were urgently required will have to be quashed. We have not been 
shown any decision contrary to the view taken by the Division Bench of this 
Court, nor have we been shown any reason to take a view different from that 
taken by the Division Bench of this Court. We, therefore, with respect, agrec 
-with the aforesaid view expressed by the learned Judges of this Court. Jatter 
part of the aforesaid notification issued by the Commissioner under s. 4 of the 
Act d'snensing with the enquiry under s. 5A of the Act will, therefore, have to 
be quashed. Consequently, the notification dated November 15, 1962, publish- 
ed in the Official Gazette of November 29, 1962, issued by the Commissioner 
under s. 6 of the Land Acquisition Act will also have to be quashed inasmuch 

e ‘as the said notification had been issued without following the procedure prescrib- 
ed by law under’s. 5A of the Act. 

Now under s. 5A, objections to the proposed acquisition have to be lodged 
within a period of 30 days from the date of issuance of the notification under 

-s. 4. Section 4 notification was issued on July 8, 1962. As already stated, 
that notification had dispensed with the observance of the requirements of 
s. 5A of the Act. The petitioners are undoubtedly persons interested, they 
had no opportunity of placing their objections to the proposed acquisition, be- 
fore the appropriate authorities, namely the Collector and the Commissioner. 
That in its turn would call for the quashing of the entire notification under 
‘s. 4 also. However, in our opinion, it would not be necessary to quash the 
entire notification under s. 4 if ihe petitioners are ensured of an opportunity 
-of placing their objections before the aforesaid appropriate authorities. Mr. 
Mudholkar, learned Additional Government Pleader, appearing for the res- 
pondents, stated that in this matter he would take instructions from the res- 
pondents and make a statement in this respect within 10 days. 

These are all the contentions which have been raised in Special Civil Applica- 
tion No, 62 of 1963. 

Turning to Special Civil Application No. 458 of 1962 the contention of Mr. 
Kukday is founded on the provisions of s. 226 of the M.P. Land Revenue Code. 
That section provides that where the area reserved for abadi is in the opinion 
-of the Deputy Commissioner insufficient, he may reserve such further area from 
the unoccupied land in the village as he may think fit; where wnoceupied land 
for purposes of abadi is not available, the State Government -may acquire any 
land for the extension of abadi and the Deputy Commissioner shall dispose of 
such land on such terms and conditions as may be prescribed. Sub-section (3) 
provides that the provisions of the Land Acquisition Aet, 1894, shall apply te 
such acquisition and compensation shall be payable for the acquisition of suck 
land in accordance with the provisions in that Act. It is the contention of Mr. 
Kukday that there has been no enquiry made in this case by the Deputy Com- 
missioner nor has he found that any unoccupied land was not available for the 
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purpose of extension of abadi. The land proposed to be acquired is for the 
purpose of abadi. The notification, therefore, is bad on this ground. There 
is little force in this contention. 

In the return filed by respondents Nos. 1 to 3, that is, the Commissioner, the 
Land Acquisition Officer and the State of Maharashtra, it has been stated in 
para. 7(vi) that enquiry under s. 226 of the M.P. Land Revenue Code had been 
made by the Sub-Divisional Officer and it had been found that suitable lands 
were not available for extension of gaothan (abadi), as mentioned in s. 226. 
The argument of Mr. Kukday is that the enquiry by the Sub-Divisional Officer is 
no compliance with the provisions of s. 226 of the M.P. Land Revenue Code, 
which required the Deputy Commissioner to enquire into the matter. There is 
no force in this argument. The Sub-Divisional Officer is an immediate subordinate 
of the Deputy Commissioner. Sub-section (2) of s. 18 of the Code empowers 
the State Government to confer on the Sub-Divisional Officer such powers of the 
Deputy Commissioner as it may by notification direct. A notification has heen 
issued by the State Government on October 16, 1957, empowering the Sub- 
Divisional Officer to exercise the powers under s. 226 of the M.P. Land Revenne. 
Code which are exercisable by the Deputy Commissioner. The enquiry held by 
the Sub-Divisional Officer is, therefore, not in any manner vitiated. Conse- 
quently, the notification issued under the Land Acquisition Act is not vitiated 


in any manner. For the reasons stated above, Special Civil Applieation No. - 


458 of 1952 is liable to be dismissed. 


And this brings us to Special Civil Application No. 6 of 1963. Mr. Mandlekar . 


has also raised a contention based on the provisions of s. 226 similar to one raised 
by Mr. Kukdav with one more aspect of it. According to Mr. Mandlekar, ap 
appeal is pending against that order of the Sub-Divisional Officer before the 
Collector. It has not been shown that the petitioners have any right of appeal 
in respect of such an order. At any rate, pendenev of en apveal can~ot 
affect the validity of the order made by the Sub-Divisional Officer under s. 226, 
nor can it affect the validity of the notification issued nnder the provisions of 
the Tand Acquisition Act. Mr. Mandlekar also had raised a content’on that 
the lands which have been proposed to be acquired under the notification pub- 
lished in the Gazette dated November 8, 1962, under s. 4 of the and Acquisi- 
tion Act were actually under the cultivation of the petitioners prior to the date 
ef the issuance of the notification. That part of the notification issued under 
s. 4 of the Land Acquisition Act which dispensed with the enquirv wl have 
to be quashed. The petitioners have averred that the lands were actually under 
eultivation. There is no return filed by the respondents controverting that fact. 
For the reasons stated by us in dealing with a similar contention raised hv Mr. 
Mangalmurti in Special Civil Application No. 62 of 1963, an order similar 
to one which we propose to pass in Special Civil Apnlication No. 62 of 1963 
will have to he passed. It has, however, to be noticed that in this ease there 
is no notification issned under s. 6 of the Land Acquisition Act and, therefore, 
the only question. to be considered is of ensuring an onnortunity to the neti- 
tioners to place their objections to the proposed acquisition. Mr. Mudholkar 
also wants time to make a statement on behalf of the respondents in this case. 
We grant Mr. Mudholkar time till August 10. 

Let the cases be put before us on August 10, 1964. 

Mr. Mudholkar, Additional Government Pleader, states before us that he has 
now obtained instructions from the Commissioner and the Commissioner has 
agreed that he would instruct the Collector to consider the objections bv the 
petitioner in Special Civil Application No. 6 of 1963 and Special Civil Appli- 
eation No. 62 of 1963 under s. 5A of the Land Acquisitien Act. In view of this. 
undertaking, in our opinion, it is not necessary to quash the entire notification 
issued under s. 4 of the Land Acquisition Act, but it would be sufficient if the 
latter part of the notification dispensing with the enquiry under s. 5A and per- 
mitting the appropriate officer to take immediate possession is quashed. 

In the result, Special Civil Application No. 458 of 1962 is dismissed and 
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‘Special Civil Applications Nos. 6 of 1963 and 62 of 1968 are partly allowed. 
‘The notification issued under s. 6 of the Land Acquisition Act in Special Civil 
Application No. 62 of 1963 is hereby quashed. Further, the latter part of the 
notification under s. 4 is also quashed. In Special Civil Application No. 6 of 
1963 there had been no notification issued under s. 6. So the question does not 
arise of quashing the notification under s. 6 in that case. The latter part of the 
notification under s. 4 in Special Civil Application No. 6 of 1963 is hereby quash- 
-ed, We direct that petitioners in both the Special Civil Applications Nos. 6 
of 1968 and 62 of 1963 shall lodge their objections under s. 5A before the Collec- 
tor within one month from today. As already stated, Mr. Mudholkar has given 
an undertaking on behalf of the Commissioner that those objections will be 
heard and considered in accordance with law. In the circumstances, parties 
shall bear their own costs in all the three matters, 


Order accordingly. 


Before Mr. Justice Tulzapurkar. 


KHANDCHAND POKARDAS v. HARUMAL D. VARMA.* 


Civil Procedure Code (Act V 1908), Sec. 19—Suit for damages for malicious prosecution 
—Suit instituted where plaintiff served with summons of criminal Court—Juris- 
diction of Court to entertain suit. 


A malicious prosecution is in essence a malicious abuse of the process of the 
criminal Court, and if such abuse of the process of the criminal Court is made at 
a particular place by serving that process upon the person, who was maliciously 
prosecuted, the wrong would be done at the place where the person was served 
with the summons. Therefore, under s. 19 of the Civil Procedure Code, 1908, the 
Court within the local limits of whose jurisdiction the wrong was done will have 
jurisdiction to entertain a suit for malicious prosecution. 

Gokaldas v. Baldevdas' and Alexander v. Indrakrishna? referred to. 


‘Tue facts appear in the judgment. 


Keshavdas Dalpatrat, for the applicant. 
S. M. Mhamane, for the respondent. 


ToLZAPURKAR J. This revisional application raises a neat question of juris- 
diction, whether the Poona Court can entertain a pauper suit to recover 
damages for malicious prosecution. The relevant facts are these. Some time 
prior to February 4, 1962, the defendant in Bombay entrusted certain dia- 
monds of the value of Rs. 15,000 to one Jairamdas, the brother of the plaintiff 
for the purpose of sale on commission, but while Jairamdas was travelling from 
Bembay to Poona his pocket was picked. However, the defendant filed a 
criminal complaint against Jairamdas and the plaintiff (both of whom carry 
on business as jewellers at Poona) in the Court of the Presidency Magistrate 
at Esplanade, Bombay, charging them with the offences of criminal misappro- 
priation and criminal breach of trust and abetment thercof under ss. 403 and 
406 read with s. 114 of the Indian Penal Code. This criminal complaint was 
filed by the defendant on February 14, 1962, and after obtaining the process 
from the criminal Court in that behalf, the defendant effected service of the 
summons upon the plaintiff and his brother at Poona. It appears that evid- 
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ence of witnesses on behalf of the complainant (defendant) was led in the 
criminal Court but on November 27, 1962, a compromise was arrived at where- 
under Jairam and the plaintiff agreed to pay back Rs. 15,000 to the defendant. 
in certain instalments notwithstanding the fact that the diamonds had been 
stolen during Jairamdas’s journey from Bombay to Poona. As a result of the 
compromise the criminal complaint was dismissed and both the plaintiff as well 
as his brother were discharged. But while discharging them the criminal Court 
in its judgment observed as follows: 

“There is no iota of evidence to connect Accused No. 2 (Plaintiff) with this offence, 
In my opinion Accused No. 2 (Plaintiff) is wrongly prosecuted in this case.” 
Thereafter, the plaintiff filed a pauper suit against the defendant claiming 
Rs. 10,000 as damages for malicious prosecution by presenting Miscellaneous 
Application No. 206 of 1963 to the Court of Civil Judge, Senior Division, Poona, 
on April 15, 1963. The pauper petition was in due course transferred to the 
2nd Joint Civil Judge, Junior Division, of Poona. After notice to show cause 
was issued and served upon the defendant, the defendant raised several conten- 
tions at exh. 10. Inter alia it was contended by the defendant that the Poona 
Court had no jurisdiction to entertain and try the suit as no cause of action 
had arisen within the jurisdiction of that Court. The plaintiff urged that in- 
asmuch as the process of the criminal Court had been served upon him at 
Poona ou October 26, 1962, a part of the cause of action arose in Poona and, 
therefore, the Poona Court had jurisdiction to entertain the suit. The learned 
Joint Civil Judge, Junior Division, Poona, at the instance of both the parties 
raised a preliminary point about the jurisdiction and after hearing the advo» ° 
eates, held that since the summons in the criminal case had been served upon 
the plaintiff in Poona, he had jurisdiction to entertain and try the suit and 
he, therefore, directed that the hearing of the pauper petition be proceeded 
further. Against this order passed by the trial’ Court on July 31, 1963, the 
defendant has come up in revision to this Court. 


On behalf of the defendant, Mr. Keshavdas strenuously urged before me 
that the plaintiff in his pauper petition claimed jurisdiction in the Poona Court 
solely on the ground that the summons in the criminal case was served upon 
him in Poona and he, therefore, contended that that fact by itself could not 
give jurisdiction to the Poona Court in view of s. 19 of.the Civil Procedure 
Code, which was applicable to the facts of the case. On the other hand 
Mr. Mhamane, on behalf of the plaintiff, brought to my notice that the plaintiff 
in the body of his plaint had claimed special damages amcunting to Rs. 1,500 
comprising of 3 items: (i) Rs. 700 being fees paid to Shri T. C. Motwani, 
advocate, (ii) Rs. 300 for travelling, diet and other expenses and (iii) Rs. 500 
for loss of business as a jeweller and further claimed Rs. 8,500 as and by way 
of general damages comprised of (i) Rs. 1,500 for mental and bodily pain and 
(ii) Rs. 700 for loss of reputation and after setting out these particulars of 
damages claimed by him the plaintiff in para. 11 of his plaint averred that the 
cause of action arose at Poona within the jurisdiction of the Poona Court as 
the summons of the criminal proceedings was served upon him at Poona on 
August 26, 1962. In other words, according to Mr. Mhamane, the plaintiff 
claimed jurisdiction in the Poona Court both on the ground that the sammons 
of the criminal case was served upon him in Poona and that thereby a personal 
wrong had been done to him in Poona and also on the ground that a part of 
the cause of action had arisen in Poona inasmuch as some part of the special 
damages and some part of the general damages were suffered by him in Poona. 
Accord’ ng to Mr. Mhamane, therefore, the Poona Court had jurisdiction to 
enterta‘n the suit both under ss. 19 and 20 of the Civil Procedure Code. In 
my view, irrespective of the question as to whether s. 20 of the Civil Procedure 
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Code would be applicable to the facts of the case or not, Poona Court will have 
jurisdiction to entertain the suit under the provisions of s. 19 of the Civil 
Procedure Code. 


It is clear that under s. 19 of the Civil Procedure Code a suit for compensa- 
tion for a wrong done to the person can be filed either in the Court within 
whose territorial jurisdiction the defendant resides or carries on business or 
personally works for gain or in the Court within the local limits of whose juris- 
diction the wrong was done, What has been urged by Mr. Keshavdas is that 
in the present case the wrong to the person of the plaintiff was already done 
by the defendant when he instituted the crimimal complaint against the plain. 
tiff in the Esplanade Court at Bombay for the alleged offences under ss. 403 
and 406 read with s. 114 of the Indian Penal Code and service of summong 
upon the plaintiff cannot be regarded as any part of the wrong done to the 
plaintiff. He further urged that in a suit for malicious prosecution, the cause 
of action consists of three things: (a) filing of a criminal prosecution, (b) doing 
so maliciously and (c) acquittal of the accused by the criminal Court, and the 
plaintiff, if he establishes these facts, would be entitled to get his damages with- 
out proving the fact that he was served with the summons in the criminal case. 
He further went on to point out that in a conceivable case, the criminal Court 
may even without issuing any notice or process to the accused (plaintiff) 
dismiss the criminal complaint filed by a complainant (defendant) and even 
in such a case, if such criminal complaint was filed maliciously the plaintiff 
would be entitled to claim damages. He, therefore, contended that the mere 

act that the summons in the criminal case was served upon the plaintiff at a 
particular place would not confer jurisdiction upon the Court of the place 
where such service was effected. It is difficult to accept Mr. Keshavdas’s con- 
tention, for in my view, it proceeds upon a fallacy, for Mr. Keshavdas assumes 
that a fact which may not constitute a part of the cause of action in a suit for 
malicious prosecution does not also constitute a part of the wrong done to the 
person of the plaintiff when the criminal complaint is maliciously instituted 
against the plaintiff. It is true that the fact that process of the criminal Court 
was served upon the plaintiff would not go to constitute a part of the cause of 
action for a malicious prosecution but it is quite a different thing to say that 
service of process of a criminal Court is no part of the wrong done to the 
person of a plaintiff, when after filing the criminal case the summons is actually 
served upon the plaintiff. What is required under s. 19 of the Civil Procedure 
Code is that the wrong to the person must have been done to the plaintiff within 
the Iccal limits of the jurisdiction of the Court in which the suit to recover 
damages for the said wrong is instituted and in a given case a wrong may con- 
Bist of a series of acts. It is clear that a malicious prosecution is in essence a 
malicious abuse of the process of the criminal Court, and if such abuse of the 
process of the criminal Court is made at a particular place by serving that 
process upon the person, who was maliciously prosecuted, the wrong could be 
said to have been done at the place where the person was served with the sum- 
mons, It is one thing to say that it is not necessary for the plaintiff claiming 
damages for malicious prosecution, to establish that he was actually served 
with the summons in the criminal case, but it is quite a different thing to say 
that the service of summons, if one has been done, cannot be regarded as part 
of the prosecution. If the essence of the malicious prosecution is a malicious 
abuse of the process of the criminal Court then it is obvious that service of 
the said process of the criminal Court upon a person will be a part of the 
prosecution. It is, therefore, clear that the Court within the local limits of 
whose jurisdiction that part of the wrong was done will have jurisdiction to 
entertain the suit for malicious prosecution. In my view, therefore, the learn- 


832 THE BOMBAY LAW REPORTER. [VOL. LXVI. 


ed trial Judge was right in taking the view that the summons in the criminal 
,case having been served upon the plaintiff at Poona, he had jurisdiction to 
„entertain the suit under s. 19 of the Civil Procedure Code. I may indicate 
that the Mysore High Court has also taken a similar view in Gokaldas v. 
Baldevdas.’ The other ruling relied upon by the learned trial Judge viz. in 

` Alexander v. Indrakrishna,? it must be pointed out, was in a case under the 
Letters Patent and the question was not considered with reference to s. 19. of 
the Civil Procedure Code. 


Tn this view of the matter, it is really unnecessary to decide the question as 
to whether the Poona Court will have jurisdiction to entertain the suit on 
the basis that part of the cause of action arose in Poona inasmuch as the plaintiff 
alleged that he suffered part of the damages (special as well as general) in 
Poona. ` 


The rule in the revisional application is, therefore, discharged yith costs, 


Rule discharged. 


_l [1961] A.LR. Mysore 188. 2 [1933] AIR. Cal. 706. 
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but the lessee does not get absolute title to 
that property but such property enures to 
him as an accretion to his leasehold interest. 
CHAPSIBHAI DHANJIBHAI v, PURUSHOTTAM. 

66 Bom. L.R. 525. 


ARBITRATION ACT (X of 1940), S. 8. 
An application to the Court under s. 8(2) 
of the Arbitration Act, 1940, for referring a 
dispute between partners to arbitration in ac- 
cordance with the Act as provided in the con- 
dition of their agreement is a proceeding “to 
enforce a right arising from a contract” with- 
in the meaning of the expression contained in 
s. 69(3) of the Indian Partnership Act, 1932. 
JAGDISH CHANDRA vy. KAJARIA TRADERS. 
66 Bom. L.R. (S.C.) 709. 


See 


SS. M4. 
Under s. 34 of the Arbitration Act, 1940, if 
the defendant takes any steps even subsequent 
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to his application for stay of the suit which 
may be considered as his own steps in the pro- 
ceedings and/or his own independent steps 
to proceed with the matter in Court to that 
extent his application for stay will be pre- 
judiced. Therefore, if the defendant sabse 
quent to his application for stay of suit files 
a counter-claim, he will not be entitled to stay 
of suit under s. 34 of the Act. 

KAMANI ENGINEERING CORPN. y. SOCIETE DE 
TRACTION. 66 Bom. L.R. (0.C.J.) 758. 


e 47. See COMPANIES Acr, 1956, 
S. 389. 66 Bom. L.R. (S.C.) 392. 


ARBITRATION (PROTOCOL AND CON- 
VENTION) ACT (VI of 1937), 8. 3. ; 
Arbitration according to the provisions of 
the Arbitration (Protocol and Convention) 
Act, 1937, being recognised by the Arbitration 
Act, 1940, an agreement to refer disputes in 
accordance with the Rules of the International 
Chamber of Commerce is not inconsistent 
with s. 389 of the Companies Act, 1956. 
SOCIETE De TRACTION ETC. v. KAMANI. 
66 Bom. L.R. (S.C.) 392. 


m, 3—Arbitration Act (X of 1940), 
Sec. 34—“Submission” mentioned in s. 3 of 
Act VI of 1937 whether an unilateral submis- 
siop—-What constitutes “submission” under 
s. 3-~Whether Court can refuse to stay pro- 
ceeding where conditions of s. 3 are satisfied 
—Defendant subsequent to application for 
stay of suit under Arbitration Act filing coun- 
ter-claim—Defendant whether entitled to 
stay of suit. 

The submission mentioned in s. 3 of the 
Arbitration (Protocol and Convention) Act, 
1937, must be made by all parties who want 
to refer the matter in dispute to arbitration. 
Some of the parties to a dispute cannot make 
submission as contemplated in the section. 
The submission must also specify in all cases 
the matter agreed to be referred and legal 
proceedings must also relate to the matter 
agreed to be referred by the submission of 
the parties. Therefore, a Court cannot stay 
any proceeding under s. 3 of the Act, the 
subject-matters whereof are not agreed to 
be referred to arbitration by a submission 
agreed to between the parties. 

The word “shall” in s. 3 of the Arbitra- 
tion (Protocol and Convention) Act, 1937, 
is liable to be construed merely as “may”. 
Therefore, in appropriate cases the Court has 
power to refuse stay in application under s. 3 
of the Act, though other conditions of the 
section are satisfied, 

Under s. 34 of the Arbitration Act, 1940, 
if the defendant takes any steps even subse- 
quent to his application for stay of the suit 
which may be considered as his own steps in 
the proceedings and/or his own independent 
steps to proceed with the matter in Court, to 
that extent his ey Saag for stay will be 
prejudiced. Therefore, if the defendant sub- 
sequent to his application for stay of suit files 
a counter-claim, he will not be entitled to stay 
of suit under s. 34 of the Act. 

KAMANI ENGINEERING Coren. v. SOCIETE DE 
TRACTION, 66 Bom. L.R. (0.C.J.) 758. 
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ATTESTING WITNESS, credibility of. See 
WILL. 66 Bom. L.R. (S.C) 486. 


AUCTION-PURCHASER, right to have sale 
set aside. See EXECUTION PROCEEDINGS. 
66 Bom. L.R. (0.C.J.) 746. 


AWARD—A ward made in foreign country— 
Whether such award enforceable by suit in 
Bombay High Court—Maintainability of suit 
filed on foreign judgment based on award— 
Indian Evidence Act {I of 1872), Sec. 86— 
Arbitration Protocol and Convention Act (Vi 
of 1937). 

The High Court of Bombay has jurisdiction 
to enforce a final award made in a foreign 
country in pursuance of a submission made 
within the limits of its original jurisdiction. 

If the law of the country in which the award 
was made gives finality to a judgment based 
upon the award and not to the award itself, 
the award can furnish no cause of action for 
a suit in India. 

A plaintiff suing upon a foreign award must 
prove (1) that there was a contract between 
the pos whereunder disputes between them 
could be referred to arbitration to a tribunal 
in a foreign country; (2) that the award is 
in accordance with the terms of the agreement; 
(3) that the award is valid according to the 
law governing arbitration proceedings obtain- 
ing in the country where the award was made; 

4) that it was final according to the law of 
that country; and (5) that it was a subsisting 
award at the date of the suit. 

A suit based upon a judgment of the 
Supreme Court of the State of New York 
(U.S.A.) which judgment is based upon an 
award, is beyond the jurisdiction of the High 
Court of Bombay. As the judgment is pro- 
nounced in New Ẹork the cause of action for 
the suit based thereon arises at New York and, 
therefore, the cause of action in so far as jt 
rests on the judgment, cannot be said to arise 
within the limits of the original jurisdiction 
of the High Court of Bombay. 

The admission of the judicial record is not 
a condition precedent for drawing the regui- 
site presumption under s. 86 of the Indian 
Evidence Act, 1872. The presumption ma 
be drawn before the said record is admitted. 
Bapar & Co. y. East INDIA TRADING Co. 

66 Bom. L.R. (S.C.) 402. 


BOMBAY CITY CIVIL COURT, Jurisdiction 
of. See BoMBAY RENTS, HOTEL AND LODGING 
House Rates CONTROL Act, 1947, S. 28. 
66 Bom. L.R. (S.C.) 106; 
66 Bom. L.R. (F.B.) 645. 


BOMBAY COMMISSIONERS OF DIVI- 
SIONS ACT (Bom. No. VHI of 1958), 8. 34) 
—Land Acquisition Act (I of 1894), Secs. 
17(4), 5A—Madhya Pradesh Land Revenue 
Code (II of 1955), Sec. 226—Constitution of 
India, Arts. 245, 246—Whether s. an of 
Bom, Act No. VIII of 1958 ultra vires legisla- 
tive powers—Section 3(4) whether suffers 
from vice of excessive delegation of legislative 
power—Delegation by legislature of its legis- 
lative function, limits to—Notification issued 
under s.17(4) of Act I of 1894 that provisions 
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of s. 5A not to apply in respect of lands culti- 
vated at time of Notification—Notification 
whether liable to be quashed. 

Section 3(4) of the Bombay Commissioners 
of Divisions Act, 1957, is not ultra vires of 
the legislative powers of the State Legislature. 

A Legislature cannot delegate to any autho- 
rity its essential legislative function. It can 
only delegate to an outside body subordinate 
or ancillary legislative functions for carrying 
out the purpose and the policy of the Act. 
Essential legislative function consists in deter- 
mination of the legislative policy and its for- 
mulation as a binding rule of conduct. A 
provision in law authorising the executive 
authority to modify either an existing or future 
law for the purpose of giving effect to the 
provisions of the Act, is not bad provided 
the power to modify an Act does not include 
power to effect an essential change in the Act 
sought to be modified or of its policy. 

Where lands sought to be acquired were 
cultivated at the time of the issuing of the 
notification under s. 17(4) of the Land Acqui- 
sition Act. 1894, such lands cannot be regard- 
ed as arable lands and therefore the notifica- 
tion under s. 17(4) of the Act to the effect 
‘ that the’ provisions of s. 5A would not apply 
as the lands were urgently required must be 
quashed. 

GANESH NARAYAN v. COMMISSIONER, NAGPUR 
DIVISION: 66 Bom. L.R. 807. 


BOMBAY CONDITIONS OF DETENTION 
ORDER, 1951, CL. 12. See BOMBAY CoN- 
DITIONS OF DETENTION ORDER, 1951, 
Cl. 16(ii). 66 Bom. L.R. 185. 


-————Cl. 15. See BoMBAy CONDITIONS OF 
DETENTION ORDER, 1951, Cl. 16(ii). 
66 Bom. L.R. 185. 


———Cl.  16(ii)—Bombay Jail Manual, 
Rules 1357, 1360—Maharashtra Prison (Disci- 
pline) Rules, 1963. Rule 19(4)—Whether 
there is any restriction as to number of books 
to be made available under cl. 164i) of Order 
—Unsuitability of book under cl. 16Gi) how 
to be determined. 

Under clause 16(ii) of the Bombay Condi- 
tions of Detention Order, 1951, there is no 
restriction as to the number of books to be 
made available to a security prisoner. 

The only ground on which a book may be 
withheld from a security prisoner is on the 
decision of the Superintendent that it is un- 
suitable. The discretion to decide the suita- 
bility of the book or publication will have to 
operate within a well-defined field. The book 
may be unsuitable considering the material 
or the contents of the book which may be 
objectionable, because it preaches violence, it 
may be vulgar or obscene, it may be porno- 

raphic or it may have been proscribed, but 
Beyond the compass of this discretion there 
is no power in the Superintendent to with- 
hold a book from a security prisoner on any 
other ground. Suitability has reference not 
to the number but must be judged by the 
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contents or the material or the topic of dis- 
cussion in the book. 

Under the Bombay Conditions of Detention 
Order, 1951, there is no general power of 
regulation of the privileges of a detenu in 
the sense of withdrawal, curtailment or abridg- 
ment thereof given to the Superintendent ex- 
cept by way of punishment for a breach 
of duty imposed by the Order. Therefore, 
where a complaint is made by a detenu whose 
conditions of detention are regulated by the 
Order, that complaint must be decided by 
reference to the provisions of the several 
clauses of the Order and not by reference 
to any other implied power in the Super- 
intendent. 

GEORGE FERNANDES v. STATE. 
66 Bom. L.R. 185. 


—— Cl. 19. See BOMBAY CONDITIONS 
Or DETENTION ORDER, 1951, Cl. 16(ii). 
66 Bom. L.R. 185. 


BOMBAY COURT-FEES ACT (Bom. 
XXXVI of 1959), S. 8—Court-fees in suit for 
possession by licensor against licensee to be 
paid on market yalue of property—Such 
market value how to be determined. 

In a suit for possession by a licensor agaisst® 
his licensee, court-fee is to be paid on the 
market value of the property. One way of 
determining the market value is to compute 
it on the basis of twelve-and-half years’ occu- 
pation charges payable by the licensee to the 
licensor as laid down in S. Sohonsingh Chhad- 
da x. Jitkaur, L.P. Appeal No. 13 of 1963 

Bom.). But, this is not to be regarded as 
the universal rule. If the subject-matter of 
the suit has been wrongly valued, the Court 
may determine the correct value after holding 
such inquiry as it thinks fit for that purpose, 
as laid down in s. 8 of the Bombay Court. 
fees Act, 1959. If there is dependable evi- 
dence in the case about the market value of 
the subject-matter of the suit, the Court can 
accept that value even at the appellate stage 
and direct the partics to pay court-fees on 
such value. 

ANINHA D’COSTA v. PARVATIBAI. 
66 Bom. L.R. 7-44. 


—§——SCH. I, ART. 1—Amount of inte- 
rest decreed for period subsequent to institu- 
tion of suit—Whether such amount “amount 
or value of the subject-matter in dispute” 
within Art. 1, Sch. I of Act for purposes of 
Court-fee on memo. of appeal. 

The amount of pendente lite interest de- 
creed must not be included in the “amount 
or value of the subject-matter in dispute in 
appeal” for the purposes of Art. 1 of Schedule 
I of the Bombay Court-fees Act, 1959, unless 
the appellant specifically challenges the cor- 
rectness of the decree for the amount of inte- 
test pendente lite independently of the claim 
to set aside that decree. 

Claims not based on any asserted right but 
dependent on the decision of the disputed 
right and reliefs which are in the discretion 
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of the Court do not come within the pur- 
view of the expression “subject-matter in dis- 
pute in plaint or memo. of appeal”. 
STATE v. MISHRILAL TARACHAND. 

66 Bom. L.R. (S.C.) 254. 


BOMBAY HEREDITARY OFFICES ACT 
(Bom. UI of 1874), S. 12—Bombay Revenue 
Jurisdiction Act (Bom. X of 1876), Sec. 4— 
Whether orders passed by Collector and Gov- 
ernment under ss. 12 & 79 respectively, admi- 
nistrative orders—Applicability of s. 4 of 
Bom. Act X of 1876. 

An order made by the Collector under s. 12 
of the Bombay Hereditary Offices Act, 1874, 
is a quasi-judicial order and not an adminis- 
trative order. An order passed by the Gov- 
ernment in exercise of its revisional jurisdic- 
tion under s. 79 of the Act is a judicial or 
quasi-judicial order. 

When an authority exercises its revisional 
powers it necessarily acts in a judicial or 
quasi-judicial capacity. 

Where something done or an order made 
is no act or order in law at all because it is 
without jurisdiction and null and void, the 

Provisions of s. 4 of the Bombay Revenue 
Jurisdiction Act, 1876, are not attracted. ' 
LAXMAN PURSHOTTAM v. STATE 

66 Bom. LR. (S.C.) 129. 


———S. 74. See BOMBAY HEREDITARY OFFI- 
ces Act, 1874, S. 12. 
66 Bom. L.R. (S.C.) 129. 


——S. 79. See BOMBAY HEREDITARY OFFI- 
ces ACT, 1874, S. 12. 
66 Bom. L.R. (S.C.) 129. 


BOMBAY INDUSTRIAL RELATIONS 
ACT (Bom. XI of 1947), S. 40(1). See BOMBAY 
INDUSTRIAL RELATIONS ACT, 1947, S. 78. 

66 Bom. L.R. 426. 


———5S. 78—Industrial Disputes Act (XIV 
of 1947)}—Scope and ambit of powers of 
Labour Court under s.78 of Bom. Act XI of 
1947—Whether Labour Court can examine 
propriety of order made by employer under 
standing orders and set it aside or alter it— 
De novo enquiry by Labour Court whether 
contemplated under s. 78—Labour Court 
whether can interfere with punishment im- 
posed by domestic tribunal. 

Under s. 78(1) A(a) (i) of the Bombay In- 
dustrial Relations Act, 1946, the Labour Court 
can examine the propriety of an order made 
by the employer acting under the standing 
orders and in appropriate cases can set aside 
or alter that order to avoid miscarriage of 
justice. The Labour Court, however, will not 
interfere with a finding made by the domestic 
tribunal merely because the Labour Court 
may take a different view of the evidence led 
before the domestic tribunal; a fresh or 
de novo inquiry is not contemplated if the 
inquiry conducted by the domestic tribunal 
has been fair and has been in accordance with 
the standing orders. The section gives ample 
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powers to the Labour Court to interfere with 
a finding or with punishment imposed by the 
domestic tribunal if such an interference is 
called for on the ground of its impropriety 
in order to avoid grave injustice occurring in 
a particular case. Whether or not, under the 
circumstances of a case, such an interference 
to avoid grave injustice is necessary will de- 
pend on the facts of each case. 
VITHOBA MARUTI v. S. TAKI. 

66 Bom. L.R. 426. 


BOMBAY JAIL MANUAL, R. 1357. Sec 
BOMBAY CONDITIONS OF DETENTION ORDER, 
1951, Cl. 16/7). 66 Bom. L.R. 185. 


—#—R. 1360. See BOMBAY CONDITIONS 
OF DETENTION ORDER, 1951, Cl. 16(ii). 
66 Bom. L.R. 185. 


BOMBAY LAND REQUISITION ACT 
(Bom. XXXIII of 1948), S. 7. 

For making a valid order directing the 
land to continue to be subject to requisition 
under s. 7 of the Bombay Land Requisition 
Act, 1948, the existence of two conditions 
precedent is essential, viz. (1) that the land 
in question was continued under requisition 
under the Requisitioned Land (Continuance 
of Powers) Act, 1947, and (2) that the order 
giving directions must be made at a date ante- 
cedent (i) to the release from requisition of 
the land under the Requisitioned Land (Con- 
tinuance of Powers) Act, 1947 or (ii) to the 
point of time at which the land ceases to bo 
subject to requisition for any reason. 

ABDUL SATAR v. THE STATE. 
66 Bom. L.R. (0.C.J.) 556. 


BOMBAY LAND REVENUE CODE (Bom. 
V of 1879), S. 167—Land “Revenue Rules, 
1921. Rule 129(4)—Bombay Revenue Juris- 
diction Act (Bom. X of 1876), Sec. 4(c)— 
Purchase of defaulter’s property by Govern- 
ment for pre-determined nominal price of 
one rupee—Whether such sale a sale by 
public auction within s. 167 of Bom. Act V 
of 1879—Prior notice to defaulter of sale 
whether validates sale—Applicability of s. 
4(c) of Bom. Act to aforesaid sale. 

A: purchase by the Government for a pre- 
determined nominal price of rupee one for 
the defaulter’s property, whatever its actual 
market value, is not a sale by public auction 
within s. 167 of the Bombay Land Revenue 
Code, 1879. 

The fact that the defaulter was informed 
that the Government would make a nominal 
bid of rupee one and purchase the property 
is irrelevant for considering the validity of 
the sale. 

_ Government Resolutions in the Revenue 
Department dated August 30, 1933 (No. 474 
of 1933) and April 16, 1936 (No. 4135 of 
1936) under which procedure is indicated for 
the purchase by Government of the defaulter’s 
property by offerin ring a nominal bid, do not 
purport to bave and have no statutory force 
at all. They cannot authorise or render valid 
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any such transaction of purchase by the 
poverament if otherwise it lacked a legal 
asis. 

Quære: The scope or validity or legal 
efficacy of r. 129(4) of the Rules framed 
under the Bombay Land Revenue Code which 
authorises the purchase by Government for 
a nominal price. 

Where there is only a purported sale which 
does not pass title and the suit is for recovery 
of possession of property ignoring such a 
sale, the provision of s. 4(c) of the Bombay 
Revenue Jurisdiction Act, 1876, and the bar 
that it creates have no application. 
RAMRAO JANKIRAM v. STATE. 

66 Bom. L.R. (S.C) 84. 


BOMBAY LOTTERIES AND PRIZE COM- 
PETITIONS CONTROL AND TAX ACT 
(Bom. LIV of 1948), S. 2(1})(d). See PRIZE 
COMPETITIONS Act, 1955, S. 2. 

66 Bom. L.R. (O.C.J.) 147. 


BOMBAY PARAGANA AND KULKARNI 
WATANS (ABOLITION) ACT (Bom. LX of 
1950), S. 9—Bombay Hereditary Offices Act 
(Bom. IH of 1874)—Applicability of s. 9(1) 
of Bom. Act LX of 1950. 

Section 9(7) of the Bombay Paragana and 
Kulkarni Watans (Abolition) Act, 1950, 
contemplates the grant of compensation for 
abolition, extinction or modification of rights 
other than the rights of the watandar to land 
or to cash allowance or remission of land 
revenue, 

COLLECTOR, SOUTH SATARA v. LAXMAN. 
66 Bom. L.R. (S.C) 142. 


BOMBAY POLICE ACT (Bom. XXII of 
1951), S. 161 (1)—Prosecution launched on 
police report agairtst member of police force 
—Offence alleged committed under colour of 
authority—Prosecution instituted more than 
six months after date of offence—Whether 
prosecution barred under s. 161(1)—Crimi- 
nal Procedure Code (Act V of 1898), Secs. 
217, 492, 494, 422. 

Every prosecution for an offence specified 
in s. 161(/) of the Bombay Police Act, 1951, 
comes under the mischief of that provision 
irrespective of whether it is initiated on a 
private complaint or a police report. 

All prosecutions, however initiated, are 
deemed to be prosecutions by the State. 
STATE v. ATMARAM MAHADEO. 

66 Bom. L.R. 356. 


———-8. 161(7)—Indian Penal Code (XLV 
of 1860), 8. 161—Prevention of Corruption 
Act (II of 1947), Secs. 5(1) (d), 5(2)— 
Criminal Procedure Code (Act V of 1898), 
Sec. 197(1)—Government of India Act, 
1935 (25 & 26 Geo. V. Ch, 42), Sec. 270(1) 
—Police constable accepting illegal gratifica- 
tion for releasing arrested suspect—Prosecu- 
tion instituted against police constable after 
six months—Whether prosecution barred 
under s. 161(1) of Bom. Act. XXII of 1951 
—Act done under colour of office, what is. 
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The accused, a police constable, was pro- 
secuted under s. 161 of the Indian Penal 
Code and s. 5(1)(d) read with s. 5(2) of the 
Prevention of rruption Act, 1947, on a 
charge of accepting illegal gratification as a 
motive for releasing a person whom he had 
arrested on suspicion that he was a pick- 
pocket. As the prosecution was instituted 
more than six months after the bribe was 
alleged to have been taken by the accused, 
he contended that it was barred by limitation 
meee s. 161(1) of the Bombay Police Act, 
1951 :— 

Held, that as the act of the accused in 
accepting the illegal gratification did not lie 
within the scope of his official duties, as there 
was no reasonable relationship between the 
acceptance of the illegal gratification and the 
duties attaching to his office and as the accus- 
ed, if challenged, could not have reasonably 
claimed, that what he was doing was being 
done in virtue of his office, the act was not 
done by him under colour of duty, and 

that, therefore, the provisions of*s. 161(/) 
of the Bombay Police Act were not attracted 
and the prosecution of the accused was not 


An act cannot be said to be done under 
colour of office or under colour of duty*o? 
in the purported execution of official duties 
unless there is a reasonable connection 
between the act and the office. One of the 
tests for determining whether an act has been 
done in the purported discharge of official 
duties is whether the public servant can de- 
fend his act by reference to the nature of 
the duties of his office if he is challenged 
while doing the act. 

GORAKH TULJI v. THE STATE. 
66 Bom. L.R. 799. 


BOMBAY PROHIBITION ACT (Bom. 
XXV of 1949), S. 24A—Test for determining 
whether preparahon fit or unfit for use as 
intoxicating liquor—Percentage of alcohol in 
preparation or quantity of it which may 
cause intoxication whether proper test, 

The true test for determining whether a 
preparation is fit or unfit to be used as an 
intoxicating liquor for the purposes of s. 24A 
of the Bombay Prohibition Act, 1949, is the 
adaptability or suitability of the preparation 
for being used as a drink or used in the same 
manner in which a drink is used. It may 
contain a high or low percentage of alcohol; 
it may be taken in smaller or larger quanti- 
ties, but if it is capable of being adopted to 
be used as a drink or to be a substitute for 


‘the drink and capable of being used for 


purpose of beverage, then it would be a pre- 
paration which is fit for use as an intoxjcating 
liquor. : 
BHAUSA HANMANTSA v. STATE. 

66 Bom. L.R. 362. 


. 66—Burden of proof on accu- 
sed under s. 66(2)—Whether burden dis- 
charged merely by his showing that medicine 
containing high percentage of alcohol was 
taken by him. 


` 
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The presumption that s. 66(2) of the 
Bombay Prohibition Act, 1949, draws from 
the presence of a certain percentage of alco- 
hol concentration in the blood of the accus- 
ed charged with having consumed prohibited 
liquor is a compelling presumption. This 
presumption is liable to be rebutted by 
showing that what was consumed was not 
only a medicine but a medicinal preparation 
permitted under the Act or its rules and re- 
gulations. Therefore, it cannot be accepted 
as a valid defence to a prosecution for being 
intoxicated under s. 66(/) (b) of the Act that 
the moment the accused person shows that 
he has taken a medicinal preparation con- 
taining high percentage of. alcohol he has 
discharged the burden under s. 66(2) of the 
Act. 2 

Quare: Whether proof of the purpose of 
consumption of intoxicant being medicinal 
has relevance in considering the offences 
under sub-cls. (7) and (2) of s. 85(/) of 
the Act. 

STATE v. VIJAYSINGH. 66 Bom. L.R. 42. 
——-S, 85. See BOMBAY PROHIBITION 
Act, 1959, S. 66. 66 Bom. L.R. 42. 


2 —S, 129A—Constitution of India, Arts. 
21, 31; Seventh Schedule, List 1I, Entry 8, 
List HI, Entry 42—Bombay Prohibition 
(Medical Examination and Blood Test) Rules 
1959, Rule 4—Whether s. 129A of Bombay 
Prohibition Act ultra vires arts. 2] & 31 of 
Constitution—Infringement of personal liber- 
ty or life in accordance with procedure esta- 
blished by law whether justiciable. 

Section 129A of the Bombay Prohibition 
Act, 1949, is not ultra vires article 21 or 
article 31 of the Constitution of India. 

The reasonableness of a provision of law 
relating to curtailment of life or personal 
liberty by procedure established by law is 
not open to challenge on the ground that it 
violates art. 21 of the Constitution of India. 
STATE v. SHESHAPPA DUDHAPPA. 

í 66 Bom. L.R. 230. 


—__—--§. 146-A—Constitution of India, Art. 
14—Whether s. 146-A offends art. 14. 

The provisions of s. 146-A of the Bombay 
Prohibition Act, 1949, do not offend art. 14 
of the Constitution of India. 

STATE v. SHEOSHANKAR. 66 Bom. L.R. 476. 


BOMBAY PROHIBITION (MEDICAL 
EXAMINATION AND BLOOD TEST) 
RULES, 1959, R. 4. See BOMBAY PROHIBITION 
ACT, 1949, S. 129A. 66 Bom. L.R. 230. 


BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT 
(Bom. LVII of 1947), S. 10—Suit filed by 
landlord in eviction after notice under s. 12 
calling upon tenant to pay arrears of rent 
and permitted increases—Whether previous 
notice making an increase in rent under 
s. 10 necessary. ; 

Section 10 of the Bombay Rents, Hotel 
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ING HOUSE RATES CONTROL ACT 8. 10 
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and Lodging House Rates Control Act, 1947, 
entitles the landlord to make an increase in 
the rent—and this may be contractual and 
may be more or less than the standard rent 
or even equal to it. If it is more and a con- 
tention that the rent is excessive is raised by 
the defendant the Court must determine the 
same and also allow the permitted increases in 
addition to the standard rent determined by it. 
If the landlord claims the permitted increases 
in the suit without a prior demand, the Court 
would not be justified in rejecting the claim 
except when the tenant can resist the claim 
on the ground of estoppel in which case he 
has to prove prejudice. If no such ground 
is alleged the Court must decree the permit- 
ted increase in addition to the rent whether 
contractual or otherwise and whether equal 
to or less than the standard rent, the suit it- 
self being treated as a demand. The Court 
may disallow costs to the plaintiff. 
RAJPATI SUDAMA v. TAJ MOHAMED. 

66 Bom. L.R. 258. 


————5, 10B. See BOMBAY RENTS, HOTEL 
AND Lopginc House RATES CONTROL ACT, 
1947, S. 10. 66 Bom. L.R. 258. 


————8. 12. See BOMBAY RENTS, HOTEL 
AND LopGinc House RATES CONTROL ACT, 
1947, S. 10. 66 Bom. L.R. 258. 


————-§. 14—Nature of right of sub-tenant 
under s. 14. 

Section 14 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, 
cannot be read aside from the other provi- 
sions of the Act and if a sub-tenant became 
a lawful tenant from the inception of the 
sub-tenancy he is bound to act strictly ac- 
cording to the Act i.e. he must be ready and 
willing to observe the terms of tho tenancy 
and must not do anything that is prohibited 
by the Act. Therefore, if he contravenes the 
Act or does not observe the terms of the 
tenancy, s. 14 of the Act cannot give him the 
right to be a tenant under the landlord. This 
right of the sub-tenant is not an absolute 
right and if other sections of the Act entitle 
the landlord in a given case to obtain posses- 
sion, s. 14 cannot come in the way. The 
section means that the sub-tenant would be 
deemed to have become a tenant, if the land- 
lord is otherwise not entitled to possession. 
INDIAN COFFEE WORKERS v. BACHOOBAI. 

66 Bom. L.R. 338. 


—————-§. 15. See BOMBAY RENTS, HOTEL 
AND LopcGING House RATES CONTROL ACT, 


1947, S. 14. 
66 Bom. L.R. 338. 


. 28—Suit filed in Bombay City 
Civil Court for declaration and injunction 
restraining defendants from entering pre- 
mises after termination of licence—Defendant 
denying licence and setting up plea of sub- 
tenancy—Whether Court has jurisdiction to 
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entertain suit—Whether in deciding jurisdic- 
tion of Court under s. 28, where plaintiff 
does not admit relationship of landlord and 
tenant, defendants’ claim to such relationship 
decisive. 

The respondents filed a suit in the Bombay 
City Civil Court asking for a declaration that 
the appellants were not entitled to enter into 
or remain in possession of a certain shop in 
Greater Bombay and fora permanent injunc- 
tion restraining them from entering the shop. 
The allegations on which the claim to these 
reliefs were based were that the appellants had 
been granted a licence to use the hop of which 
the respondents were the tenants under the 
owner and that the appellants were wrong- 
fully continuing there inspite of the termina- 
tion of the licence and were thereby prevent- 
ing the respondents from carrying on their 
business in the shop. The plaint in terms 
negatived any relationship of landlord and 
tenant as between the parties to the suit. 
The defence of the appellants to the suit was 
that the relationship between the parties was 
not that of licensor and licensee but that the 
shop had in fact been sub-let to the appel- 
lants and that the agreement between the 
parties had been given the form of a licence 
only as a cloak to protect the respondents 
from ejectment under the Act by the land- 
lord on the ground of unlawful sub- “letting, 
On these averments the appellants took the 
plea that as the question involved in the suit 
related to the possession of premises as bet- 
ween a landlord and his tenant, the Court of 
Small Causes, Bombay, alone had jurisdic- 
tion to try the suit. On the question whether 
the City Civil Court had jurisdiction to enter- 
tain and try the suit:— 

Held, that the ary Civil Court had juris- 
diction to entertain the suit. 

Per S. K. Das J. and M. Hidayatullah J 
Section 28 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, pro- 
ceeds on the basis that exclusive jurisdiction 
is conferred on certain Courts to decide all 
questions or claims under the Act as to parties, 
between whom there is or was a relationship 
of landlord and tenant. It does not invest 
those Courts with exclusive power to try ques- 
tions of title, such as questions as between 
the rightful owner and a trespasser or a li- 
censee, for such questions do not arise under 
the Act. If, therefore, the plaintiff in his 
plaint does not admit a relation which would 
attract any of the provisions of the Act on 
which the exclusive jurisdiction given under 
s. 28 depends, the defendant cannot by his plea 
force the plaintiff to go to a forum where on 
his averments he cannot go. 

Per A. K. Sarkar J “I do not want to be 
understood as assenting to the proposition that 
a reference to the written statement is not at 
all permissible for deciding whether a Court 
has jurisdiction under the section to deal with 
claims or questions of a certain kind.” 
RAIZADA TOPANDAS v. GORAKHRAM. 
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BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT, 5. 28 
—Exclusive jurisdiction of Court of Small 
Causes when arises—Jurisdiction of ordinary 
Courts whether displaced by defendant mere- 
ly setting up plea that he is a tenant of dis- 
puted premises. 


Under s. 28 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, 
the exclusive jurisdiction of the Court of 
Small Causes arises only if the person invok- 
ing the jurisdiction of the Court alleges that 
the other party is a tenant or a landlord and 
the question is one which is referred to in 
s. 28. Where the person so invoking does not 
set up the claim that the other party is a 
tenant or a landlord the defendant is not en- 
titled to displace the jurisdiction of the ordi- 
nary Court by an allegation that he stands 
if ihat relation qua the other and on that 
ground the Court has no jurisdiction to try 
the suit or proceeding or an application. 
There is nothing in the judgment of the Sup- 
reme Court in Babulal v. Nandram, 60 Bom. 
L.R. 954, which supports the view that by 
merely setting up a plea that he is a tenant 
in respect of the premises in dispute, the 
jurisdiction of the ordinary Courts to decide 


a suit, proceeding or application would be 
displace 3 
VASUDEV v. BOARD OF LIQUIDATORS. $ 


66 Bom. L.R. (S.C.) 205. 


—S. 28—Presidency Small Cause 
Courts Act (XV of 1882), Secs. 41, 47, 49— 
Suit for declaration that sub-tenancy created 
in plaintiff's favour by defendant tenant whe-. 
ther can be entertained by City Civil Court 
—Whether such Court has jurisdiction to en- 
tertain plaintiff's suit for declaration that he 
is tenant or sub-tenant of defendant and for 
injunction restraining defendant from proceed- 
ing with defendant's application under s. 41 
of Act XV of 1882—Jurisdiction of Court to 
try suit how to be determined—Whether 3. 28 
of Bom. Act LVII of 1947 prevails over ss. 47 
& 49 of Act XV of 1882—Practice—Judge— 
Single Judge finding conflict between deci- 
sions of Division Benches—Judge whether 
should refer matter to Division Bench or to 
Full Bench. 

The City Civil Court, Bombay, has no 
jurisdiction to entertain a suit for a decla- 

ration that a sub-tenancy was created in favour 
of the plaintiff by the defendant tenant after 
the coming into force of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947, and for an injunction restraining the 
defendant from interfering with his possess- 
ion as a sub-tenant. 

The City Civil Court, Bombay, has no 
jurisdiction to entertain a suit for a decla- 
ration that the plaintiff is a tenant or sub-_ 
tenant of the defendant and for an injunction 
restraining the defendant from proceeding 
with or from obtaining an order for eviction 
of the plaintiff in the application made by 
the defendant under s. 41 of the Presidency 
Small Cause Courts Act, 1882, or from exe- 
cuting the order for eviction obtained by 


66 Bom. L.R. (S.C.) 106. | him in such application. 
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In order to determine which Court has 
jurisdiction to try a suit, the Court should 
read the plaint as a whole and ascertain the 
real nature of the suit and what in substance 
the plaintiff has asked for. Whatever may 
be the form of relief claimed, if on a fair 
reading of the plaint it becomes apparent that 
the plaintiff has alleged the relationship of 
landlord and tenant between him and the de- 
fendant and the relief claimed in substance 
relates to recovery of rent or possession or 
raises a claim or question arising out of the 
Rent Act or any of its provisions, then it is 
the special Court alone that will have juris- 
diction to decide the suit. If a dispute is sub- 
sequently raised by the defendant about the 
existence of relationship of landlord and 
tenant, the continuance of the suit in the 
special Court will depend on the decision of 
the Court on that issue. Similarly, if the 

laint does not allege the relationship of 
fandiord and tenant and no claim or ques- 
tion arises out of the Act or any of its pro- 
visions, then it will be the ordinary civil 
Court and not the special Court that will 
have jurisdiction to entertain the suit. 
eThe words “relating to” in s. 28 of the 
Rent Act are very wide and include any 
suit or proceeding in connection with or 
having a direct bearing on the question of 
possession of the premises. Even if, there- 
fore, the suit is not for possession, if the 
relief claimed in the suit is in regard to or 
in -respect of recovery of possession, it will 
come within the ambit of this section. 

Section 28 of the Rent Act confers juris- 
diction upon the special Court not only to 
decide questions referred to in the section, 
but also all matters which are incidental or 
ancillary to the determination of these ques- 
tions. 

The words of s. 28 of the Rent Act are 
wide enough to include every suit between 
a landlord and a tenant whether the tenancy 
is contractual or is continued by reason of 
the provisions of the Act, provided the re- 
lief asked for relates to possession. 

The title in respect of which a suit will lie 
under s, 29A of the Rent Act must be a 
title de hors the Act, ie. a title other than 
a title of a landlord, tenant or sub-tenant, 
whether such title is acquired or is alleged 
to have been acquired under a contract or 
under the provisions of the Act. If, there- 
fore, in a suit or a proceeding under s. 28 
a person’s claim relating to possession on the 
basis of his being a tenant or a sub-tenant 
has been negatived, he cannot file a suit under 
s. 29A to again try and establish his rights 
as a tenant or sub-tenant as the case may be. 

Section 28 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, 
prevails over ss. 47 and 49 of the Presidency 
Small Cause Courts Act, 1882. The title in 
respect of which a suit may be filed under 
s. 47 or 49 may be a title or a right to pos- 
session or a title in the nature of ownership. 
The claim to possession in a suit between a 
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landlord and a tenant can only be adjudi- 
cated upon by the special Court under s. 28 
and a suit in regard to it must be filed under 
s. 28 in the Small Cause Court. A suit to 
establish any other title may, however, be 
filed either in the High Court or in the City 


- Civil Court. 


If in any case there appears to a Judge 
Sitting singly to be a conflict between the 
decisions of the Division Benches, which in 
his opinion cannot be resolved, he should 
ordinarily - refer the matter to a Division 
Bench, which will then decide whether the 
conflict can be resolved or whether the mat- 
ter should be referred to a larger Bench. 
DATTATRAYA KRISHNA v. JAIRAM GANESH. 

66 Bom. L.R. (F.B.) 645. 


————-§. 29. See BOMBAY RENTS, HOTEL 
AND Lopcinc House Rates CONTROL ACT, 
1947, S. 28. 66 Bom. L.R. (S.C.) 106. 


“__-§. 29A, See BOMBAY RENTS, HOTEL 


AND Loocinc House RATES CONTROL ACT, 
1947, S. 28. 66 Bom. L.R. (S.C.) 106. 


S. 29A. See BOMBAY RENTS, HOTEL 
AND LopoinG House RATES CONTROL ACT, 
1947, S. 28. 66 Bom. L.R. (F.B.) 645. 


———-§. 51. See BOMBAY RENTS, HOTEL 
AND LoDGING House RATES CONTROL ACT, 
66 Bom. L.R. (S.C.) 106. 


BOMBAY REVENUE JURISDICTION 
ACT (Bom. X of 1876), S. 4. 

Where something done or an order made 
is no act or order in law at all because it is 
without jurisdiction and null and void, the 

rovisions of s. 4 of the Bombay Revenue 
Parisdiction Act, 1876, are not attracted. 
LAXMAN PURSHOTTAM v. STATE. 

66 Bom. L.R. (S.C.) 129. 


———S. 4(e). 

Where there is only 4 purported sale which 
does not pass title and the suit is for recovery 
of possession of property ignoring such a 
sale, the provisions of s. 4(c) of the Bombay 
Revenue Jurisdiction Act, 1876, and the bar 
that it creates have no application. 
RAMRAO JANKIRAM v. STATE. 

66 Bom. LR. (S.C.) 84. 


BOMBAY SHOPS AND ESTABLISH- 
MENTS ACT (Bom. LXXIX of 1948), 8. 
2(25)—Canteen run by employer for supply of 
meals or refreshments to his employees— 
Employer not carrying on in such canteen 
wholly or principally business of supplying 
meals or refreshments—Whether provisions of 
Act applicable to canteen—Canteen run by 
college whether restaurant or eating house 
within Act—“A class of the public”, what is. 

Where an employer in a canteen run by 
him makes merely arrangements for supply of 
meals or refreshments to its employees and 
does not carry on wholly or principally the 
business of supply of meals or refreshments, 


the premises will not be “restaurant or eat- 
+ 
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ing house” within the meaning of the defini- 
tion of that phrase contained in s. 2(25) of 
the Bombay Shops and Establishments Act, 
1948, and the provisions of the Act will not 
apply to such premises. 

ere institutions like a college run estab- 
lishments for supply of meals or refresh- 
ments not as a matter of business but only 
for the facilities of the students visiting the 
college, such establishments are not restau- 
rants or eating houses within the meaning 
of the Act. 

For finding out whether a certain group 
of people can be described as “a class of 
the public” within the meaning of that ex- 
pression in s. 2(25) of the Act, two ingre- 
dients must be considered: (1) The group 

. of persons must possess certain degree of 
numerical importance and must be a substan- 
tial body of the public. The person consti- 
tuting this body must have a common attri- 
bute or characteristic. “A class of the pub- 
lic” must be distinguished from a mere group 
of persons. (2) The group of persons claim- 
ing to be “a class of the public” must not 
for its classification as such depend on any 
relationship with a third party. 

HOTEL R SABHA v. ALVARES. 
66 Bom. L.R. (0.C.J.) 332. 


BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT (Bom. LXVII of 1948), 
8, 25—Intimation to tenant under s. 25(2) 
whether must state that landlord had intend- 
ed to terminate tenancy—Construction of 
Statute—History of legislation whether to 
be relied upon in arriving at meaning of 
provision of statute. 

The words “to that effect” in s. 25(2) of 
the Bombay Tenancy and Agricultural Lands 
Act, 1948, mean “to the effect that the tenant 
has failed to pay rent.” Therefore, it is suffi- 
cient if the intimation given to the tenant 
under s. 25(2) of the Act only refers to his 
failure to pay the rent and it is not obliga- 
tory on the landlord to state in the intima- 
tion that he intended to or had decided to 
terminate the tenancy. 

The history of legislation cannot be relied 
upon to give a meaning to the words of a 
statute which they do not properly bear. 
JOSEPHINE v. SOWR LANGDYA. 

66 Bom. L.R. 194. 


———S. 33B—Extent of leased land to be 
awarded to landlord under s. 33B how to be 
determined. 

In determining the extent of the leased 
land of which a landlord can be awarded 
possession under s. 33B of the Bombay 
Tenancy and Agricultural Lands Act? 1948, 
the area of all the other lands, if any, per- 
sonally cultivated by the landlord and the 
area of all the other lands, if any, held by 
tħe tenant for personal cułtivation should 
be taken into consideration and the landlord 
should be awarded possession of so much 
area of the land leased as would result in 
each of them holding thereafter, so far as 
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possible, equal areas of lands for personal 
cultivation. 
RAMBHAU GANPAT v. BHAU TATYABA. 

66 Bom. L.R. 1. 


BOMBAY TENANCY AND AGRICULTU- 
RAL LANDS (VIDARBHA REGION AND 
KUTCH AREA) ACT (Bom. XCIX of 
1958}—Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) (Amendment) Act 
(Mah, XLIV of 1963), Sec. 6—Constitution 
of India, Arts. 226, 227—Whether s. 6 of 
Mah. Act XLIV of 1963 applies to proceed- 
ings before High Court under art. 227 chal- 
lenging order of Revenue Tribunal—A ppli- 
cability of s. 38(3)(e) of Bom. Act XCIX 
of 1958 where tenancies of different tenants 
are being terminated—High Court whether 
can interfere with orders of Tribunal under 
art. 227 on ground of subsequent amendment 
of law. 

Section 6 of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) 
(Amendment) Act, 1963, applies only to 
suits, appeals or pr ings which may be 
pending on the date of the coming into force 
of the amending Act before any of the 
authorities such as the Tahsildar, the Cél-° 
lector, Agricultural Tribunal or the Revenue 
Tribunal which are authorities created under 
the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region and Kutch Area) Act) 
1958, but not to proceedings pending before 
the High Court whose jurisdiction is invoked 
under the Constitution of India. Therefore, 
by filing an application under art. 227 of 
the Constitution by which a final order of 
the Revenue Tribunal is challenged by a 
petitioner, the petitioner cannot contend that 
the proceedings under the Tenancy Act are 
pending before the High Court. 

Section 38(3)}(e) of the Bombay Tenancy 
and Agricultural Lands (Vidarbha Region 
and Kutch Area) Act, 1958, applies to a case 
where tenancies of different tenants under 
the same landlord are being terminated. 

The fact that by a subsequent amendment 
the law itself is changed cannot be a ground 
justifying interference by the High Court 
under art. 227 of the Constitution with the 
final orders of a tribunal or authority which 
were not challengeable on any valid grounds 
according to law then prevailing. 
AZIMSHAH v. MAHARASHTRA REV. TRIBUNAL. 

66 Bom. L.R. 605. 


———-S. 2-Idol owning land as landlord 
whether can terminate tenancy of tenants on 
ground of personal cultivation—Whether 
idol capable of cultivating land personally 
within s. 2(12). 

An idol or a juridical person who owns 
land as a landlord is not capable of cultivat- 
ing the land personally within the meaning of 
s. 2(12) of the Bombay Tenancy and Agricul- 
tural Lands idarbha Region and Kutch 
Area) Act, 1958, and therefore the benefit of 
the provisions under the Act pertaining to ter- 
mination of tenancies on the ground of per- 
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sonal cultivation of the landlord cannot be 
extended to such a juristic person. 

In order to claim a right to a personal 
cultivation there must be established a direct 
nexus between the person who makes such a 
claim, and the agricultural processes or acti- 
vities carried on on the land. Al the agricul- 
tural operations, though allowed to be done 
through hired labour or workers must be 
under the direct supervision, control, or man- 
agement of the landlord. The requirement of 
personal supervision under the third cate- 
gory of personal cultivation provided for in 
the definition contained in s. 2(72) of the 
Act does not admit of an intermediary 
between the landlord and the labourer, who 
can act as agent of the landlord for super- 
vising the operations of the agricultural 
worker. . 

KESHEORAJ DEO SANSTHAN v. BAPURAO. 
66 Bom. L.R. 519. 


———S. 5. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS (VIDARBHA REGION AND 
Kuren Area) Acr, 1958, S. 39(1). 

66 Bom. L.R. 474. 


*——_§, 21—Land surrendered to landlord 
by tenant on February 7, 1958—Landlord 
transferring land to purchaser on March 20, 
1958—Whether purchaser can be penalised 
under s. 21(5) for landlord's failure to give 
intimation under s. 21(3). 

The landlord who is required to give an 
intimation under s. 21(3) of the Bombay 
Tenancy and Agricultural Lands (Vidarbha 
Region and Kutch Area) Act, 1958, must be 
a Jandlord in possession of the land on the 
date of the coming into force of the Act and 
if a landlord has, according to the Jaw then 
in force, transferred his rights in Jand to an- 
other person before the coming into force of 
the Act, no action can be taken against that 
person for the failure of his predecessor-in- 
title to give intimation under s. 21(3) of the 
Act. 

HARIBHAU NANA yv. MAHARASHTRA REV. TRIB. 
66 Bom. L.R. 599. 


———§. 38. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS (VIDARBHA REGION AND 
KUTCH ÁREA) Act, 1958, S. 2. 

66 Bom. L.R. 519. 


———S. 38 (3) (ch Whether condition 
about land being principal source of main- 
tenance must be satisfied by landlord hold- 
ing less than one family holding and who 
earns livelihood principally by agriculture. 
The condition in s. 38(3)(c) of the Bom- 
bay Tenancy and Agricultural Lands i- 
darbha Region and Kutch Area) Act, 1958, 
about the land being the principal source 
of maintenance need not be satisfied by the 
landlord if (1) his total holding is less than 
one family holding and (2) if he earns his 
livelihood principally by agriculture or by 
agricultural labour. If he satisfies both these 
conditions, he will be entitled to resume the 
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land, without showing that the income from 
it will be the principal source of his main- 
tenance. 

DHONDU SHAMRAO y. MAHARASHTRA REV. 
TRIB. 66 Bom. L.R. 540. 


———S8, 39(1)—Transfer of Property Act 
(IV of 1882), Sec. 106—Notice contempla- 
ted under s. 39(1) of Act XCIX of 1958— 
Period of such notice. 

Under s. 39(7) of the Bombay Tenancy 
and Agricultural Lands (Vidarb. Region 
and Kutch Area) Act, 1958, all that is re- 
quired for terminating a tenancy of the nature 
referred to therein is a notice in writing to 
the tenant followed by an application for 
possession as provided in s. 36(2) of the 
Act. 

ZADBA SADASHIV v. MAHARASHTRA REV. TRIB. 
66 Bom. L.R. 474. 


————-8. 129. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS (VIDARBHA REGION 
AND KUTCH AREA) Acr, 1958, S. 2. 

66 Bom. L.R. 519. 


BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS (VIDARBHA REGION) 
AMENDMENT ACT (Mah. XLIV of 1963), 
Section 6 of the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) 
(Amendment) Act, 1963, applies only to 
suits, appeals or proceedings which way be 
pending on the date of the coming into force 
of the amending Act before any of the 
authorities such as the Tahsildar, the Col- 
lector, Agricultural Tribunal or the Revenue 
Tribunal which are authorities created under 
the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region and Kutch Area) Act, 
1958, but not to proceedings pending before 
the High Court whose jurisdiction is invoked 
under the Constitution of India. Therefore, 
by filing an application under art. 227 of the 
Constitution by which a final order of the 
Revenue Tribunal is challenged by a peti- 
tioner, the petitioner cannot contend that the 
proceedings under the Tenancy Act are 
pending before the High Court. 
AZIMSHAH v. MAHARASHTRA Rev. TRIB. 
66 Bom. L.R. 605. 


BOMBAY VILLAGE PANCHAYATS ACT, 
1958 (Bom. II of 1959), 8. 15. 

A decision regarding acceptance or re- 
jection of a nomination paper is within the 
ambit of enquiry under s. 15 of the Bombay 
Village Panchayats Act, 1958. 

MANOHAR RAMCHANDRA v. SOLANKE. 
66 Bom. L.R. 578. 


BOMBAY VILLAGE PANCHAYAT 
ELECTION RULES, 1959. R. 8(2)— 
Bombay Village Panchayats Act, 1958 (Bom. 
IH of 1959), Sec. 15(2)—Returning Officer 
failing to endorse time and date when nomi- 
nation paper received—Subsequent endorse- 
ment made by Returning Officer that nomina- 
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tion paper received late whether acceptable 
—Whether Returning Officer can reject 
nomination paper on date fixed for receiving 
nomination papers—Other contesting candi- 
dates whether have right to-be heard by ap- 
pellate authority—Decision regarding accept- 
ance or rejection of nomination paper whe- 
ther within ambit of election tribunal. 

Rule 8(2) of the Bombay Village Pancha- 
yat Election Rules, 1959, which requires the 
Returning Officer to make an endorsement 
of the exact time and date on the nomination 
paper must be strictly complied with in all 
cases, and if the Returning Officer fails to do 
so, then it cannot be canvassed that the 
nomination paper ‘was delivered late merely 
on the strength of a subsequent endorsement 
made by the Returning Officer. 

The Returning Officer is not empowered to 
reject a nomination paper, whatever may be 
the defects in the paper, on the day fixed 
for receipt of nomination papers. It is only 
on the date fixed for scrutiny of nomination 
papers that the Returning Officer has to con- 
sider the objections, if any, regarding the 
nomination paper and either on objection or 
on his own motion and after a summary in- 
quiry the Returning Officer can reject the 
nomination on the grounds stated in r. 11(2) 
of the Rules. 

Under the Bombay Village Panchayat 
Election Rules, 1959, the right to be heard 
by the appellate authority is not given to 
other contesting candidates who may be affec- 
ted by the decision of the appellate authority 
one way or the other. 

A decision regarding acceptance or rejec- 
tion of a nomination paper is within the 
ambit of enquiry under s. 15 of the Bombay 
Village Panchayats Act, 1958. 

MANOHAR RAMCHANDRA vy, SOLANKE: 
J 66 Bom. L.R. 578. 


R. 11(2). Sce BOMBAY VILLAGE PAN- 
CHAYATS ELECTION RULES, 1959, R. 8(2) 
66 Bom. L.R. 578. 


R. 12. See BOMBAY VILLAGE PAN- 
CHAYATS ELECTION RULES, 1959, R. 8(2). 
66 Bom. L.R. 578. 


————Rr. 16, 17—Bombay Village Pan- 
chayats Act (Bom. III of 1959), Sec. 15— 
Whether under rr. 16 and 17 same symbol 
can be given to more than one candidate— 
Allotment of identical symbols whether vitia- 
tes election—Whether thing required to be 
done within particular time can be done on 
last date ending period. 

Rules 16 and 17 of the Bombay Village 
Panchayats Election Rules, 1959, do not re- 
quire that the same symbol may not be given 
to more than one candidate, though in prac- 
tice°it may be a desirable thing. Therefore, 
tbere is nothing inherently wrong in allot- 
ment of identical symbols to different can- 
didates provided they agree and the elections 
are fought on party or group basis. 

At the most, allotment of identical sym- 
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bols would amount to an irregularity of pro- 
cedure committed by the Election Officer and 
unless such irregularity is shown to have 
materially affected the result of the election, 
the election cannot be lightly interfered with. 
When a thing is required to be done with- 
in a particular time, it can be done either up 
to or on the last date ending the period. 
EKNATH SHANKAR y. GORAKH. 
66 Bom. L.R. 584. 


BURDEN OF PROOF. See BOMBAY PROHI- 
BITION Act, 1949, S. 66(2). 
66 Bom. L.R. 42. 


1955, 
66 Bom. L.R. (S.C.) 297. 


———See HINDU MarriAce ACT, 
S. 10. 


CENTRAL CIVIL SERVICES (CONDUCT) 
RULES, 1955, R. 4-B—Constitution of India, 
Art. 19(1) (c), 19(4)—Rule 4-B whether con- 


travenes art. 19(1)(c)—Applicability of art. 


19(4) to impugned restriction. 

Rule 4B of the Central Civil Services 
(Conduct) Rules, 1955, contravenes the 
fundamental right guaranteed by art. 19(7) 
(c) of the Constitution of India and is, therg- 
fore, invalid. i $ 

The impugned restriction can be said to 
satisfy the test of clause (4) of art. 19 of 
the Constitution of India only if its con- 
nection with public order is shown to be 
rationally proximate and direct. 

O. K. GHOSH v. E. X. JOSEPH. 
66 Bom. L.R. (S.C.) 93. 


CENTRAL CIVIL SERVICES (TEMPO- 
RARY SERVICE) RULES, 1949. Rr. 3, 5— 
Constitution of India, arts. 16, 311—Whe- 
ther cls. (i) and (ii) of r. 5 to be read con- 
junctively—Rule 5 whether hit by art. 16— 
Disciplinary proceedings against public ser- 
vants—Preliminary enquiry and Departmental 
enquiry, distinction between—Preliminary en- 
quiry whether governed by art. 311(2). 

Clauses (i) and (ii) of rule 3 of the Cen- 
tral Civil Services (Temporary Service) 
Rules, 1949, must be read conjunctively and 
both the conditions mentioned therein must 
be fulfilled before a Government servant 
can be deemed to be in quasi-permanent 
service, namely, (1) that he has been in con- 
tinuous Government service for more than 
three years, and (2) that the appointing 
authority after satisfying itself as to suit- 
ability in various respects for employment in 
quasi-permanent capacity has issued a de- 
claration to that effect. 

Rule 5 of the Central Civil Services (Tem- 
porary Service) Rules, 1949, is not hit by 
art. 16 of the Constitution of India. The pro- 
vision in the rule in respect of termination 
of service is a reasonable provision which 
cannot be said to deny equality of oppor- 
tunity provided in art. 16, assuming that art. 
16 applies in case of rules relating to termi- 
nation of service. 

A question of discrimination may arise in 
a case of retrenchment on account of aboli- 
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tion of one of several temporary posts of the 
same kind in one office but it cannot arise 
in the case of dispensing with the services of 
a particular temporary employee on account 
of his conduct being unsatisfactory. 

In connection with disciplinary proceedings 
taken against public servants a preliminary 
enquiry is usually held to determine whe- 
ther a prima facie case for a formal depart- 
mental enquiry is made out. Such an enquiry 
must not be confused with the regular de- 
partmental enquiry, which usually follows 
such a preliminary enquiry, when the Gov- 
ernment decides to frame charges and get a 
departmental enquiry made in order that one 
of the three major punishments mentioned 
in art. 311(2) of the Constitution of India 
may be inflicted on the government servant. 
Therefore, so far as the preliminary enquiry 
is concerned there is no question of its being 
governed by art. 311(2) and it is only when 
the Government proceeds to hold a depart- 
mental enquiry for the purpose of inflicting 
on the Government servant one of the three 
major punishments indicated in art. 311 that 
the Government servant is entitled to the 
protection of that article. 

The mere fact that some kind of preli- 
mainary enquiry is held against a temporary 
government servant and following that en- 
quiry his services are dispensed with in ac- 
cordance with the contract or the specific 
service rule will not mean that the termina- 
tion of service amounted to infliction of 
punishment of dismissal or removal within 
art. 311(2) of the Constitution. Whether such 
termination will amount to dismissal or re- 
moval within the meaning of art. 311(2) will 
depend upon the facts of each case and the 
action taken by government which finally 
leads to the termination of service. 

The appellant who was in the temporary 
service of the Union of India was given a 
memorandum by which he was called upon 
to explain certain irregularitics and was also 
asked to submit his explanation and to state 
why disciplinary action should not be taken 
against him. Thereafter some enquiries were 
made but the matter was not pursued further. 
The appellant was however transferred to 
another place and after he had worked there 
for over six months his services were termi- 
nated under rule 5 of the Central Civil Ser- 
“vices (Temporary Service) Rules, 1949, on 
the ground that his work and conduct were 
found unsatisfactory. On the question whe- 
ther the appellant was entitled to the pro- 
tection of art. 311(2) of the Constitution of 
India :— 

Held, that the order by which the appel- 
lant’s services were terminated under r, 5 
was not an order inflicting the punishment 
of dismissal or removal to which art. 311(2) 
applied, 

that the order was justified under r. 5, and 

that the appellant was not entitled to the 

protection of art. ate) 

Courts are not to go by the particular 
name given by a party to a certain proceed- 
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ing but are concerned with the spirit and sub- 
stance of it in the light of what preceded 
and succeeded it. 
CHAMPAKLAL v. UNION OF INDIA. 

66 Bom. L.R. (S.C.) 319. 


€C. P. AND BERAR INDUSTRIAL DIS- 
PUTES SETTLEMENT ACT (XXHI of 
1947), S. 2(10}—Constitution of India, arts. 
226, 227—Checker employed by motor trans- 
port company to check passengers’ tickets in 
company’s buses—Memo sheets prepared by 
conductors regarding number ‘of passengers 
and their distances checked by Checker— 
Checker’s duty not calling for independent 
action and checker having no control over 
acts of conductors—Whether Checker an 
“employee” within s. 2(10) of Act-—-Person 
employed in supervising capacity whether an 
“employee’—Petitions under arts. 226 or 
227, what is required of. 

The respondent was engaged as a Checker 
by a motor transport company. His duty was 
to check whether passengers travelling in the 
company's buses were covered with tickets, 
whether the memo sheets maintained by the 
conductors tallied with the number o s- 
sengers and their distances as he found them 
on checking in the running buses and whe- 
ther tickets were issued to all who were tra- 
velling in the buses. In case a ticket was not 
issued to any passenger he had to instruct 
the conductor to issue it and whatever was 
his finding he had to report it to the manager 
and he could not give any direction or order 
to a conductor. On the question whether the 
respondent was an “employee” within the 
meaning of s. 2(/0) of the C. P. & Berar 
Industrial Disputes Settlement Act, 1947, it 
was contended that the respondent was not 
employed for doing manual or physical work 
but was employed for doing superviso 
duties and was, therefore, not an “employec” 
within s. 2(10) of the Act:— 

Held, that the duties assigned to the res- 
pondent did not call either for initiative or 
independent action or indicate that the res- 
pondent exercised any degree of control or 
direction over the acts of the conductors, 

that the respondent was, therefore, not a 
supervisor in any sense of the term, and 

that on the facts of the case the respondent 
was a person who came within the definition 
of “employee” contained in s. 2(70) of the 
Act. 

It is not the designation by which a per- 
son is known in the employment which 
would be determinative of the question whe- 
ther the duties are supervisory in character. 
The mere fact that in the course of duties 
some manual or clerical work is required to 
be done will not be also a decisive factor. 
What has to be seen is whether the person who 
claims to be employed in a supervising capa- 
city has to exercise any independent judgment 
or initiative, or has any independence of 
action, or where he is concerned with the work 
of other persons, he has any authority to 
direct or control the work of such other per- 
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sons, The mere fact that the work of one 
person is required to be checked by another 
will not make that other person, who is so re- 
quired to check the work, a superior in the 
sense of a superior officer. Every kind of 
check does not imply an authority in the 
checker either to direct or control the person 
whose work is being checked. 

Petitioners, who invoke the extraordinary 
jurisdiction of the High Court under art. 226 
and/or art. 227 of the Constitution of India, 
are required to exercise utmost care, inform 
themselves fully of every stage of the proceed- 
ing that has taken place upto the date the 
petition is filed, give a full and true account 
of those proceedings, file all the necessary 
documents in support of their averments and 
then claim relief on the basis of the facts dis- 
closed in the petition. It is not open to a peti- 
tioner under art. 226 or 227 of the Constitu- 
tion to pick and choose his own facts or to 
determine in advance what is relevant and 
material, omit to mention any material facts 
and proceedings and orders and then claim 
that he has acted bona fide even though he 
has made untrue statements, omitted to in- 
form the Court of all the proceedings and 
the orders passed at different stages in the 
proceedings up to date and claim indulgences. 
S. H. MOTOR TRANSPORT v. MOTILAL. 

66 Bom. L.R. 588. 


————SCH. JI, ITEM I—Abolition of all 
posts of establishment whether amounts to 
reduction of posts within item I Sch. H. 
Abolition of all posts of an establishment 
does not amount to “reduction in the num- 
ber of persons employed or to be em- 
ployed” as mentioned in item I of Schedule 


U to the C. P. and Berar Industrial Disputes 


Settlement Act, 1947. 

Quaere: Whether the proviso to sub-cl. 3 
of cl. 9 of the order made by the Central 
Government on May 27, 1961, under's. 47-A 
of the Road Transport Corporation Act, 1950, 
contravenes the provisions of s. 77 of the 
Bombay Reorganisation Act, 1960. 

MOTOR TRANSPORT CONTROLLER v. 
Prov. R. M. K. UNION. 
66 Bom. L.R. (S.C.) 698. 


CENTRAL PROVINCES AND BERAR 
LETTING OF HOUSES AND RENT CON- 
TROL ORDER, 1949. CL. 13—Whether 
Rent Controller can grant permission to 
vacate portion of house under cl. 13(3) (vii) 
—Tenancy of whole tenement whether to be 
terminated where portion of it required for 
essential repairs or alterations. 

It is permissible for a Rent Controller 
under clause 13(3) (vil) of the Central Pro- 
vinces and Berar Letting of Houses and Rent 
Control Order, 1949, to grant permis- 
sion for vacating a portion of the house 
when he finds that the landlord desires to 
make essential repairs or alterations to such 
portion and which repairs and alterations 
cannot be made without the tenant being re- 


quired to vacate that portion of the house. |. (QURESHI). 


THE BOMBAY LAW REPORTER. 


[VOL. LXVI. 


CENTRAL PROVINCES AND BERAR LET- 
TING OF HOUSES AND RENT CONTROL 
ORDER, Cl. 13—(Contd.) 


On such a permission being given the land- 
lord is entitled to terminate the tenancy with 
respect to such portion of the house and it 
is not necessary in such cases that the tenancy 
of the whole of the tenement is required to 
be terminated. 3 
LAXMIKANT v. VINAYAKRAO. 

66 Bom. L.R. 182. 


CITIZENSHIP ACT (LVI of 1955), 8. 9— 
Constitution of India, Art. 5—Foreigners 
Act (XXXI of 1946), Sec. 14—Foreigners 
Order, 1948. Para. 7—A pplicability of s. 9(2) 
of- Citizenship Act—Whether Court has juris- 
diction to decide whether person is or is not 
an Indian citizen or could be deemed to be 
one under art. 5 of Constitution—Domicile 
—Whether domicile can be inferred from 
mere fact of long residence—Domicile how 
can be established—Domicile of origin and 
domicile of choice—Domicile of choice how 
can be inferred. 

The question as to whether any decision 
under s. 9 of the Citizenship Act, 1955, and 
the Rules framed thereunder is necessary is 
dependent on whether a person, in the first 
instance, was an Indian national and, further, 
whether subsequently he acquired the natio- 
nality of another country. When the very 
question whether the person concerned is an 
Indian national is in dispute, the question 
of any decision by the Central Government 
under s. 9 of the Act and the Rules framed 
thereunder does not arise. 

The Courts are competent to decide the 

uestion whether or not a person is an 

dian citizen or whether or not he could 
be deemed to be an Indian citizen under the 
provisione of art. 5 of the Constitution of 

dia. It is opiy voa a citizen is alleged to 
have changed his nationality that the ques- 
tion that such a change in nationality has 
taken place is taken out of the jurisdiction 
of Courts, and that question is left to be de- 
cided solely by such authority as may have 
been prescribed under the provisions of s. 9 
of the Citizenship Act, 1955, and the Rules 
framed thereunder, 

Domicile cannot be inferred from the 
mere fact of long residence. For establishing 
domicile two conditions are absolutely 
necessary to be satisfied. One is the factum 
of residence and the other is an absolute and 
positive present intention to make the coun- 
try his permanent home. The present 
intention to make a permanent home must 
be coupled with the intention never to leave. 
Unless it is established conclusively that a 
person has abandoned his domicile of origin, 
no domicile of choice can be inferred. There- 
fore, in the absence of the animus of acquiring 
a domicile of choice being positively proved, 
coupled with the factum of residence, the 
abandonment of the domicile of origin and 
the acceptance of a domicile of choice can- 
not be held proved. 

STATE OF MAHARASHTRA v. GHOREISHI 
66 Bom. L.R. 216. 
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CITY CIVIL COURT, jurisdiction of. See 
BOMBAY RENTS, HOTEL AND LopGinc House 
RATES CONTROL ACT, 1947, S. 28. 

: 66 Bom. L.R. (S.C.) 205. 


Juristliction of. See BOMBAY RENTS, 
HOTEL AND LODGING House RATES CONTROL 
Act, 1947, S. 28. 66 Bom. L.R. (F.B.) 645. 


CITY OF NAGPUR CORPORATION ACT 
(IL of 1950), S. 114—C. P. and Berar Muni- 
aps Act (I of 1922)—Rule 10(a) fram- 
ed under Act relating to conservancy tax and 
water rate whether applied only to residen- 
tial building—Whether rule applies to every 
part of building occupied by person or group 
of persons. 

Rule 10(a) of the rules framed under the 
C. P. and Berar Municipalities Act, 1922, 
applies to buildings occupied for non-resi- 
dential as well as residential purposes, and 
to every part of a building occupied by a 
person or as a up of persons having a 
separate source of income, whether the occu- 
pation is for residential or non-residential 
purposes and such person or group of per- 
sons would be liable to pay the conservancy 
tax and water rate. 

CORPORATION, CITY OF NAGPUR v. NAGPUR 


H. C. MARKET. 

ica 66 Bom, L.R. (S.C.) 116. 
———§. 119. See Crry OF NAGPUR CORPO- 
RATION ACT, 1950, S. 123. 66 Bom, L.R. 502. 


——S. 123—Corporation appointing as- 
sessor under s. 123—Valuation made by such 
assessor under s. 119 whether without juris- 
diction—Whether assessment referred to in 
s. 124(1) assessment of tax itself—Valuation 
for assessing annual letting value arrived at 
only on basis of floor area whether permis- 
sible—L evy of taxes by Corporation whether 
illegal in absence of resolution passed by 
Corporation directing preparation of asses- 
ment register -Whether valuation made for 
taxes, assessment of tax payable and recovery 
of tax legislative functions of Corporation. 

The appointment of an assessor under s. 
123 of City of Nagpur Corporation Act, 
1948, amounts to delegation by the Corpora- 
tion of the power to value lands and build- 
ings to the assessor. Therefore, when a 
Corporation appoints such an officer, chooses 
to call him “assessor” and if such officer makes 
the valuation under s. 119 of the Act, such 
valuation made by him for the purpose of 
assessing property tax is not without juris- 

. diction. 

The assessment referred to in s. 124(1) of 
the City of Nagpur Corporation Pe 1948, 
is the assessment of the annual value for the 
purpose of assessing the property tax, and 
not the assessment of the tax itself. 

Valuation for assessing the annual letting 
value of a building arrived at by a munici- 
pality only on the basis of the floor area of 
the building would be arbitrary valuation. 

Rule 4 of the Rules framed under the C.P. 
‘and Berar Municipalities Act, 1922, is still 
in force by virtue of s. 3(2) of the City of 

Nagpur Corporation Act, 1948, and under 
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this rule it is obligatory on the Corporation 
to prepare the assessment register. Therefore, 
the mere fact that a resolution directing 
revaluation and preparation of an assessment 
register was not passed by the Corporation 
will not make the levy of taxes by the Cor- 
poration illegal. 

Only the imposition of a tax and the deter- 
mination of the rate thereof along with its 
basis are legislative functions, while the rest 
are administrative functions. Therefore, to 
make a valuation for the purpose of taxes 
as provided by the City of Nagpur Corpora- 
tion Act, 1948, or prescribed by the rules 
thereunder, to assess the amount of the tax 
payable and the recovery of the tax are all 
executive or administrative functions and not 
legislative functions. 

CHHOTELAL VERMA v. NAGPUR CORPORATION. 
66 Bom. L.R. 502. 


————_S. 124. See City OF NAGPUR CORPO- 
RATION Act, 1950, S. 123. 66 Bom. L.R. 502. 


CIVIL COURT, when can interfere with 
orders made by officers under the Adminis- 
tration of Evacuee Property Act, 1950. 

The orders made by the officers under the 
Administration of Evacuee Property Act, 
1950, cannot be called in question in a civil 
Court on the ground that the decision taken 
by them is wrong or illegal. A civil Court 
can interfere only when a clear case has been 
made out that the action taken by the autho- 
rities is in excess of the jurisdiction given to 
them. 
ABDULLA v. UNION OF INDIA. 

66 Bom. L.R. 38. 


CIVIL PROCEDURE CODE (Act V of 1908) 
8. 19—Suit for damages for malicious 
prosecution—Suit instituted where plaintiff 
served with summons of criminal Court— 
Jurisdiction of Court to entertain suit. 

A malicious prosecution is in essence a 
malicious abuse of the process of the crimi- 
nal Court, and if such abuse of the process 
of the criminal Court is made at a particular 
place by serving that process upon the 
person, who was maliciously prosecuted, the 
wrong would be done at the place where the 
person was served with the summons. There- 
fore, under s. 19 of the Civil Procedure Code, 
1908, the Court within the local limits of 
whose jurisdiction the wrong was done will 
have jurisdiction to entertain a suit for mali- 
cious prosecution. 

KHANDCHAND POKARDAS v. HARUMAL. 
66 Bom. L.R. 829. 


———-0. XI—Order for discovery and ins- 
pection of documents when to be made—Whe- 
ther such order can be made when plaintiff has 
no right to sue—Candidate at S.S.C. exami- 
nation asking for direction to get answer 
books re-examined and for order for dis- 
covery and inspection of documents—Candi- 
date whether entitled to such discovery and 
inspection—Bombay Secondary School Certi- 
ficate Examination Act (Bom, XLIX of 1948). 
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An order as to discovery and inspection js 
a matter of discretion of the trial Court. In 
a large number of cases the Court would be 
justified and even bound to order inspection 
of documents. But in some cases the order 
may not be justified at all, particularly when 
the plaintiff has no right to sue or where it 
may cause prejudice to the other party in 
other matters. 

The plaintiff who had appeared at the 
S.S.C., examination filed a suit against the 
Board constituted under the Bombay Second- 
ary School Certificate Examination Act, 1948, 
for inter alia issue of a direction to the Board 
to get the answer books of the plaintiff and 
the answer books of other candidates who 
were declared to have secured higher marks 
than the plaintiff to be assessed by an impar- 
tial examiner. The plaintiff also applied for 
directions to the Board to produce and give 
inspection of certain documents to the plain- 
tiff. On the question whether the Board was 
bound to produce and give inspection of the 
documents :—— 

Held, that apart from the right of verifica- 
tion the plaintiff had no other right under 
the Act and the Rules and Regulations made 
thereunder to call upon the Board to do a 
particular thing in her favour, 

that the plaintiff could not, therefore, main- 
tain her suil, and 

that, therefore, the plaintiff was not entitled 
to an order for the production and inspection 
of ‘the documents. 

S. S. C. EXAMINATION BOARD v. PRATIBHA. 
66 Bom. L.R. 569. 


——_—--Q. XXXVII, Rr. 2, 4—Power of 
Court to set aside decree under O. XXXVII, 
r. 4, whether limited to case where defendant 
fails to appear in answer to summons for 
judgment—Such power how to be exercised. 

The words “after decree the Court may” 
in O. XXXVII, r. 4, of the Civil Procedure 
Code, 1908, mean after such decree as is 
made under r. 2 of O. XXXVII of the Code 
and the word “decree” is applicable to a 
decree obtained where the defendant fails to 
obtain leave to defend or where having ob- 
tained such Icave, he does not appear and 
defend the suit in pursuance of the leave. 

When an application under O-XXXVII, r. 
4, of the Civil Procedure Code is made to 
the Court to set aside a decree, the Court 
must seriously apply its mind to the merits 
of the defence, in particular the stage at 
which and the time when the defence of the 
particular nature was taken for the first time 
and if the Court is satisfied that there is some 
substance in the defence and the other con- 
ditions of the rule are satisfied then only the 
Court can set aside the decree. 
RAMCHANDRA DHONDU.v. VITHALDAS. 

66 Bom. LR. 277. 


ee, XLI, R. 22—Whether under O. 
XLI, r. 22, respondent can prefer objection 
against other respondents. 

Order XLI, r. 22 of the Civil Procedure 
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Code, 1908, permits as a general rule a res- 
pondent to prefer an objection directed only 
against the appellant and it is only in excep- 
tional cases, such as where the relief sought 
against the appellant in such an objection is 
intermixed with the relief granted to the 
other respondents, so that the relief against 
the appellant cannot be nted without the 
question being re-opened between the object- 
ing respondent and other respondents, that 
an objection under O. XLI, r. 22, can be 
directed against the other respondents, 

Quere: Whether if a party who could have 
filed a cross-objection under O. XLI, r. 22, 
of the Civil Procedure Code, 1908, has not 
done so, the appeal Court can under no cir- 
cumstances give him relief under the provi- 
sions of O. XLI, r. 33, of the Code. 
PANNA LAL v. STATE. 

66 Bom. L.R. (S.C.) 100. 


———O. XLI, R. 33. See Civit PROCE- 
DURE Cope, 1908, O. XLI, R.22. 
66 Bom. L.R. (S.C.) 100. 


“COLOUR OF OFFICE”, meaning of. 
Bomsay PoLice Acr, 1951, S. 161. 
66 Bom. L.R. 799. 


COMMISSIONER, Notice of motion before, 
to set aside sale, maintainability of. 

Where in proceedings initiated, before the 
Commissioner by the auction-purchaser to 
set aside the auction sale, the Commissioner 
is of opinion that non-disclosure of certain 
facts vitiates the sale, the purchaser can 
proceed by way of a notice of motion for 
confirmation of the opinion of the Commis- 
sioner. Such an application would be under 
the Rules framed by the High Court for the 
Original Side and not under the Civil Proce- 
dure Code, 1908. 

MOHANLAL KESHAVJI v. Mrs. ROSE GON- 
SALVES. 66 Bom. L.R. (O.C.J.) 746. 


COMMISSIONS OF INQUIRY ACT (LX 
of 1952), S. 6. 

A statement made by a witness before a 
Commission constituted under the Commis- 
sions of Inquiry Act, 1952, can be used as an 
earlier statement for contradicting the witness 
in a subsequent proceeding under s. 145 of 
the Indian Evidence Act, 1872. Such use of 
the statement does not amount to “use 
against the witness” as contemplated by s. 6 
of the Commissions of Inquiry Act. 
SOHANLAL PAHLADRAI v. STATE. 

3 66 Bom. L.R. 353. 


COMPANY, liability in criminal action, 
determination of. 

A company cannot be indictable for 
offences which can only be committed by a 
human individual, like treason, murder, 
bigamy, perjury, rape etc. or for offences 
punishable with imprisonment or corporal 
punishment. Barring these exceptions, a 
corporate body is indictable for criminal acts 
or omissions of its directors, or authorised 


See 
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agents or servants, whether they involve 
mens rea or not, provided they have acted or 
have purported to act under authority of the 
corporate body or in pursuance of the aims 
or objects of the corporate body. The ques- 
tion whether a corporate body should or 
should not be liable for criminal action re- 
sulting from the acts of some individual must 
depend on the nature of the offence disclos- 
ed by the allegations in the complaint or in 
the charge-sheet, the relative position of the 
officer or agent vis-a-vis the corporate body 
and the other relevant facts and circumstances 
which could show that the corporate body, 
as such, meant or intended to commit that 
act. Each case will have necessarily to de- 
pend on its own facts which will have to be 
considered by the magistrate or judge before 
deciding whether to proceed against a cor- 
porate body or not. ` 
STATE y. SYNDICATE TRANSPORT Co. 

66 Bom. L.R. 197. 


~—-——winding up. See COMPANIES ACT, 
1956, S. 439(2). 


66 Bom. L.R. (0.C.J.) 793. 


*COMPANIES ACT (I of 1956), S. 389— 
Arbitration Act (X of 1940), Sec. 47—Arbi- 
tration (Protocol and Convention) Act (VI 
of 1937), Sec. 3—~Agreement to refer disputes 
in accordance with Rules of International 
Chamber of Commerce—Whether such 
agreement consistent with s. 389, Companies 
Act. : 

Arbitration according to the provisions of 
the Arbitration (Protocol and Convention) 
Act, 1937, being recognised by the Arbitra- 
tion Act, 1940, an agreement to refer dis~ 

utes in accordance with the Rules of the 

ternational Chamber of Commerce is not 
inconsistent with s. 389 of the Companies 
Act, 1956., 

The words: “other than those restricting 
the application of that Act” in s. 494 (6) of 
the Companies Act, 1956, have no meaning. 
SOCIETE De TRACTION ETC. yv. KAMANI. 

66 Bom. L.R. (S.C.) 392. 


kd 


—————-8. 439(2)—Debenture holders whe- 
ther entitled to file winding up applications— 
Company commercially insolvent and unable 
to provide for current liabilities whether 
should be wound up although large number 
of creditors desiring it to function. 

Section 439(2) of the Companies Act, 1956, 
confers right on all debenture holders to file 
applications for winding up as creditors of 
the company. 

Even if a large number of creditors of a 
company desire that the company should not 
be wound up and should be allowed to func- 
tion in some manner, the Court is not com- 
pelled to accept that position in the case of 
a company which is commercially entirely 
insolvent and is unable to provide for cur- 
rent liabilities such as contributions for Pro- 
vident Fund and Employees’ State Insurance 
Fund and/or to pay charges for supply of 
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electricity and water. In such a case even 
if it was ascertained that a large number of 
creditors desired that the company should 
be allowed to function, the Court is bound 
to exercise its powers under the Companies 
Act and order winding up of the company. 
A company which fails to pay amount 
due to the Provident Funds Commissioner 
and allows the same to remain in arrears 
and also does not pay the employees’ con- 
tribution to the Regional Director, Em- 
ployees’ State Insurance Corporation, must, 
for all purposes, be held to be unfit to con- 
tinue in existence. These are liabilities en- 
forced against companies to provide for wel- 
fare of workers and the companies which do 
not make these payments and allow the ar- 
rears of these amounts to grow are liable 
to be wound up and must not be allowed 

to function. 
In the matter of SHOLAPUR Spa. & Wva. Co. 
66 Bom. L.R. (0.C.3.) 793. 


—_—-—8. 494. See COMPANIES ACT, 1956, 
S. 389. 66 Bom. L.R. (S.C.) 392. 


COMPETITION. See Prize COMPETITIONS 
Act, 1955, S. 2. 
66 Bom. L.R. (0.C.J.) 147. 


CONSTITUTION OF INDIA, Art. 5. 

The Courts are competent to decide the 
question whether or not a person is an 
Indian citizen or whether or not he could 
be deemed to be an Indian citizen under 
the provisions of art. 5 of the Constitution. 
of India. It is only when a citizen is alleg- 
ed to have changed his nationality that the 
question that such a change in nationality 
has taken place is taken out of the jurisdic- 
tion of Courts, and that question is left to 
be decided solely by such authority as may 
have been prescribed under the provisions 
of s. 9 of the Citizenship Act, 1955, and the 
Rules framed thereunder. 

STATE OF MAHARASHTRA v. GHOREISHI 
(QURESHI). 
66 Bom. L.R. 216. 


——— ART. 14. 

Article 14 of the Constitution of India 
forbids class legislation but does not prohi- 
bit reasonable classification for the purpose 
of legislation. If the basis of classification 
is indicated expressly or by implication, by 
delegating the function of working out the 
details of the scheme, according to the ob- 
jects of the statute and principles inherent 
therein, to a body which has means to do 
so at its command, the legislation will not 
be exposed to the attack of unconstitution- 
ality. In other words, even if the statute it- 
self does not make a classification for the pur- 
pose of applying its provisions and leaves it 
to a responsible body to select and classify 
persons, objects, transactions, localities or 
things for special treatment, and sets out the 
policy or principles for its guidance in the 
exercise of its authority in the matter of se- 
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lection, the statute will not be struck down as 
infringing art. 14 of the Constitution. 

BHIKUSHA YAMASA v. SANGAMNER A.T.B.K. 
UNION. 66 Bom. L.R. (S.C.) 122. 


—-— ART. 14. See BOMBAY PROHIBITION 
ACT, 1949, S. 146-A. 66 Bom. L.R. 476. 


————ART. 19. See CENTRAL CIVIL SER- 
yices (Conpucr) RuLes, 1955, R. 4-B. 
66 Bom L.R (S.C.) 93. 


—§—-ART. 21. 

The reasonableness of a provision of law 
relating to curtailment of life or personal li- 
berty by procedure established by law is not 
open to challenge on the ground that it vio- 
lates art. 21 of the Constitution of India. 
STATE v. SHESHAPPA DUDHAPPA. 

66 Bom. L.R. 230. 


ART. 136—-When Supreme Court to 
exercise jurisdiction under art. 136—Supreme 
Court when justified in refusing to exercise 
such jurisdiction—Leave granted under art. 
136, under what circumstances revoked. 

Exercise of the jurisdiction of the Supreme 
Court under art. 136 of the Constitution of 
India is discretionary: it is exercised sparing- 
ly and in exceptional cases, when a substan- 
tial question of law falls to be determined 
or where it appears that interference by the 
Supreme Court is necessary to remedy 
serious injustice. A pa who approaches 
the Supreme Court invoking the exercise of 
this overriding discretion of the Court must 
come with clean hands. If there appears on 
his part any attempt to overreach or mis- 
lead the Court by false or untrue statements 
or by withholding true information which 
would have a bearing on the question of 
exercise of the discretion, the Court would 
be justified in refusing to exercise the dis- 
cretion or if the discretion has been exer- 
cised in revoking the leave to appeal granted 
even at the time of hearing of the appeal. 

The duty of an applicant for special leave 
to the Supreme Court is not discharged when 
he summarises the judgments of the Courts 
below and claims relief on the footing that 
the findings are correct, when to his knowl- 
edge the findings cannot be sustained and 
the findings have been so recorded because 
the Courts below have been misled on ac- 
count ‘of representations for the making of 
which he was either directly or indirectly 
responsible. 

RAJABHAI ABDUL v. VASUDEV. 
66 Bom. L.R. (8.C.) 210. 
————ART. 166(3). 

Allocation of Business under art. 166(3 
of the Constitution of India is not made wi 
reference to particular laws which may be 
in force at the time the allocation is made; 
it is made with reference to the three lists 
of the Seventh Schedule to the Constitution 
and provides for all contingencies which may 
arise for the exercise of the executive power. 
Such allocation may be made even in ad- 
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vance of legislation made by Parliament to 
be available whenever Parliament makes le- 
gislation conferring power on a State Gov- 
ernment with respect to matters in List I of 
the Seventh Schedule. 
GODAVARI SHAMRAO v. THE STATE. 
66 Bom. L.R. (S.C.) 453. 

————ART. 226. 
See MAHARASHTRA ZILLA PARISHADS AND 
PANCHAYAT SAMITIS AcT, 1962, S. 27. 

66 Bom. L.R. 542. 
———ART. 227. i 
See MAHARASHTRA ZILLA PARISHADS AND 
PANCHAYAT SAMITIS ACT, 1962, S. 27. 

66 Bom. L.R. 542. 
———ARTS. 226, 227. 
_ Petitioners, who invoke the extraordinary 
jurisdiction of the High Court under art. 
226 and/or art. 227 of the Constitution of 
India, are required to exercise utmost care, 
inform themselves fully of every stage of the 
proceeding that has taken place upto the 
date the petition is filed, give a full and true 
account of those proceedings, file all the ne- 
cessary documents in support of their aver- 
ments and then claim relief on the bdsis ofe 
the facts disclosed in the petition. It is not 
open to a petitioner under art. 226 or 227 
of the Constitution to pick and choose his 
own facts or to determine in advance what 
is relevant and material, omit to mention any 
material facts and proceedings and orders 
and then claim that he has acted bona fide 
even though he has made untrue statements, 
omitted to inform the Court of all the pro- 
ceedings and the orders passed at different 
stages in the proceedings up-to-date and claim 
indulgence, 
S. H. MOTOR TRANSPORT v. MOTILAL. 

66 Bom. L.R. 588. 


————ART. 227. 

The fact that by a subsequent amendment 
the law itself is changed cannot be a ground 
justifying interference by the High Court under 
art. 227 of the Constitution with the final 
orders of a tribunal or authority which 
were not challengable on any valid grounds 
according to law then prevailing. 
AZIMSHAH v. MAHARASHTRA REV. TRIB. 

66 Bom. L.R. 605. 


———ART. 277—Government of India 
Act, 1935[25 & 26 Geo. V, Ch. 42] Sec. 
143(2)—Words “were being lawfully levied” 
in art. 277 whether mean that municipality 
could lawfully levy tax but had not availed 
itself of that power—Whether art. 277 con- 
fers authority on state and local authorities 
to subject new items to taxation or to in- 
crease rates of duties. 

The words “were being lawfully levied” in 
art. 277 of the Constitution of India mean 
“were actually levied” and it would not be 
sufficient to satisfy those words that a muni- 
cipal authority could lawfully levy the tax 
but had not availed itself of that power. 
Town MUN. COMMITTEE v. RAMCHANDRA. 

66 Bom. L.R. (S.C.) 492. 


~ 
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CONSTITUTION OF INDIA, Art. 311(2). 

In connection with disciplinary proceed- 
ings taken against public servants a prelimi- 
nary enquiry is usually held to determine 
whether a prima facie case for a formal de- 
partmental enquiry is made out. Such an 
enquiry must not be confused with the re- 
gular departmental enquiry, which usually 

ollows such a preliminary enquiry, when 
the Government decides to frame charges 
and get a departmental enquiry made in 

_ order that one of the three major punish- 
ments mentioned in art. 311(2) of the Con- 
stitution of India may be inflicted on the 
government servant. Therefore, so far as 
the preliminary enquiry is concerned there 
is no question if its being governed by art. 
311(2) and it is only when the Government 
proceeds to hold a departmental enquiry for 
the purpose of inflicting on the Government 
servant one of the three major punishments 
indicated in art. 311 that the Government 
servant is entitled to the protection of that 
article. 

The mere fact that some kind of prelimi- 
nary enquiry is held against a temporary 
government servant and following that en- 
quiry his services are dispensed with in ac- 
cordance with the contract or the specific 
service rule will not mean that the termina- 
eign of service amounted to infliction of 
punishment of dismissal or removal within 
art. 311(2) of the Constitution. Whether 
such termination will amount to dismissal or 
removal within the meaning of art. 311(2) 
will depend upon the facts of each case and 
the action taken by government which finally 
leads to the termination of service. 
CHAMPAKLAL v. UNION OF INDIA. 

66 Bom. L.R. (S.C.) 319. 


OF DOCUMENT. See 
66. Bom. L.R. 525. 


CONSTRUCTION OF STATUTES, differ- 
ent parts how to be read. - 

The different of a statute are not in- 
tended to be in conflict with each other 
and, therefore, if not impossible they should 
be read as consistent parts of a whole. 
GORDHANDAS y. MUNICIPAL COMMR. 

66 Bom. L.R. (S.C.) 68. 


———Fjusdem generis rule. 

When in a statute particular classes are 
mentioned by name and then are followed 
by general words, the general words are 
sometimes construed ejusdem generis, i.e. 
limited to the same category or genus com- 
prehended by the particular words. But it 
is not necessary that this rule must always 
apply. The nature of the spécial words and 
the general words must be considered. In- 
terpretation ejusdem generis or noscitur a 
sociis need not always be made when words 
showing particular classes are followed by 
general words. ‘Before the general words 
can be so interpreted there must be a genus 
constituted or a category disclosed with re- 
ference to which the general words can and 
are intended to be restricted. 

JAGDISH CHANDRA v. KAJARIA TRADERS. 
2 66 Bom. L.R. (8.C.) 709. 


CONSTRUCTION 
LEASE. 
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CONSTRUCTION OF STATUTES, History 
of Legtslatton. 

_ The history of legislation cannot be re- 
lied upon to give a meaning to the words of 
a statute which they do not properly bear. 
JOSEPHINE v. SOWR LANGDYA. 

66 Bom. L.R. 194. 


CRIMINAL PROCEDURE CODE (Act V 


of 1898). 
There is no provision in the Criminal Pro- 
cedure Code, 1898, which gives the accused 


a right to demand that someone else, even 
if an accomplice, be tried along with him. 
The provisions in the Code regarding joinder 
of accused are enabling provisions and no 
accused can with ulterior purpose or other- 
wise insist that the other accused be also 
put up along with him for trial. 
NARAYANDAS v. STATE OF MAHARASHTRA, 


66 Bom. L.R. 17. 
———-S.6-A. See CRIMINAL PROCEDURE 
Conor, 1898, S. 14. 66 Bom. L.R. 17. 
S; 9. See CRIMINAL PROCEDURE 
Cone, 1898, S. 14. 66 Bom. L.R. 17. 


————8,. 14—Indian Evidence Act (l of 
1872), Sec. 30—Whether State Government . 
entitled under s. 14 to confer powers of Pre- 
sidency Magistrate or any magistrate on 
named person—Additional Assistant 
Sessions Judges whether can be appointed to 
exercise jurisdiction in Sessions Courts of 
different sessions divisions under s. 9(3)— 
Whether accused can demand that accomplice 
should be tried along with him. 

Under s. 14 of the Criminal Procedure 
Code, 1898, the State Government is given 
a choice as to whether it will vest the named 
person with powers of a Presidency Magis- 
trate or that of a Magistrate of the First Class 
or Second Class or Third Class. 

The word “such” in s. 9(3) of the Crimi- 
nal Procedure Code, 1898, relates to the 
“Court” referred to in s. 9(1) of the Code. 
Therefore, under s. 9(3) the Additional and 
Assistant Sessions Judges may be appointed 
who could be empowered to exercise juris- 
diction in one or more Sessions Courts which 
means Sessions Courts of different sessions 
divisions. 

There is no provision in the Criminal Pro- 
cedure Code, 1898, which gives the accused 
a right to demand that someone else, even 
if an accomplice, be tried along with him. 
The provisions in the Code regarding joinder 
of accused are enabling provisions and no 
accused can with ulterior purpose or other- 
wise insist that the other accused be also put 
up along with him for trial. 

NARAYANDAS v. STATE OF MAHARASHTRA. 
66 Bom. L.R. 17. 


17. See CRIMINAL PROCEDURE 
66 Bom. L.R. 17. 


——_S. 
Cope, 1898, S. 14. 


See CRIMINAL PROCEDURE 
66 Bom. L.R. 17. 
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CRIMINAL PROCEDURE CODE, S. 162— 
—Bribe offered by accused to public servant 
in course of conversation with latter—Conver- 
sation recorded by tape-recording machine at 
residence of public servant—Accused not 
aware of presence of police officer, who had 
installed such machine, in another room of 
house—Accused not aware of presence of 
police officer and that his conversation tape- 
recorded—-Whether conversation recorded by 
machine hit by s. 162. 

Any conversation which is not a narration 
and is not addressed to the police officer and 
regarding which there is no animus on the 
part of the maker of the statement that he 
is making it to the police officer cannot be 
a statement for the purposes of s. 162 of the 
Criminal Procedure Code, 1898. 

In the course of the trial of the accused 
for an offence under s. 165A of the Indian 
Penal Code, the prosecution sought to rely 
upon certain conversation alleged to have 
taken place between the accused and the 
complainant and recorded on a tape with the 
help of a tape-recording machine. Accord- 
ing to the prosecution in the course of this 
conversation the accused had offered a bribe 
to the complainant who was a public servant. 
The conversation took place at the residence 
of the complainant and the police officer, 
who had installed the tape-recording ma- 
chine, as part of a pre-arranged plot to trap 
the accused, was then present in an inner room 
of the house. The complainant was a party 
to the trap and the accused was unaware of 
the presence of the police officer and that his 
conversation was being recorded on the tape- 
recording machine. On the question whether 
the alleged conversation recorded by the tape- 
recording machine was not admissible as it 
was hit by s. 162 of the Criminal Procedure 
Code:— 

Held, that as the words uttered were not ad- 
dressed to the police officer and as the accused 
who was not aware of him had not the ani- 
mus to communicate the words to the police 
officer, the mere fact that the words were re- 
corded on the tape-recording machine instal- 
led by the police officer did not attract the 
applicability of s. 162 of the Code. 
YYUSUFALLI ESMAIL v. STATE. 

66 Bom. L.R. 62. 


See CRIMINAL PROCEDURE 
66 Bom. L.R. 17. 


———S. 169. 
Cope, 1898, S. 14. 


See CRIMINAL PROCEDURE 
66 Bom. L.R. 17. 


——_——S. 170. 
Cope, 1898, S. 14. 


———§. 173. See CRIMINAL PROCEDURE 
Cope, 1898, S. 207A. 
66 Bom. L.R. (S.C.) 714. 


————-S, 188. See PENAL Cone, 1860, Ss. 
3, 4. 66 Bom. L.R. 225. 
See CRIMINAL PROCEDURE 

66 Bom. L.R. 17. 


—__—-8. 190. 
Cope, 1898, S. 14. 


——S. 195(1}(b}-Indian = Income-tax 
Act (XI of 1922), Sec. 37—Proceeding before 
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Income-tax Officer under s. 37 of Act XI of 
1922 whether proceeding in any Court with- 
in s. 19501) È) , Criminal Procedure Code. 
The proceeding before an Income-tax Officer 
under s. 37 of the Indian Income-tax Act, 
1922, is a proceeding in any Court within the 
meaning of s. 195(1)(&) of the Criminal Pro- 
cedure Code, 1898. 
LALJI HARIDAS v. STATE. 
66 Bom. L.R. (S.C.) 460. 


———§. 197—Bombay District Municipal 
Act (Bom. HI of 1901), Sec. 23(7)—Offence 
charged against President or Vice-President of 
municipality governed by Bom. Act III of 1901 
—Whether magistrate can take cognisance of 
offence in absence of sanction under s. 197 of 
Code—Ambit of power of municipality under 
s. 23(7) of Bom. Act HI of 1901—Magistrate 
dismissing complaint on ground of want of 
sanction under s. 197 of Code—Whether revi- 
sion to Sessions Court lies against order of 
such dismissal. 

Before any sanction under s. 197 of the 
Criminal Procedure Code, 1898, could be 
required, it is necessary that the public ser- 
vant should be removable from his office 
only by or with the sanction of the Govern? 
ment, Central or State, in whose employment 
he may be. If by virtue of the provisions 
of any Act such a person is also liable to 
be removed by any other authority, it cannot 
be said that sanction under s. 197 of the Code 
would be necessary before such person could 
be prosecuted for any office committed by 
him in the discharge of his public duties. 

Sanction under s. 197 of the Criminal Pro- 
cedure Code is not necessary before a magis- 
trate can take cognisance of an offence 
charged against a President or Vice-President 
of a municipality governed by the Bombay 
District Municipal Act, 1901, as by virtue 
of s, 23(7) of the latter Act the State Gov- 
ernment is not the only authority which can 
remove such a person from his office. 

Under s. 23(7) of the Bombay District 
Municipal Act, 1901, the municipality has 
power to remove its president or vice-presi- 
dent as it thinks fit without assigning any 
reason for such removal merely by passing 
a resolution with the majority of three- 
fourths of its councillors. This power can 
be exercised by the municipality also in cases 
of misconduct, neglect of, or incapacity to 
perform, his duty on the part of its president 
or vice-president. 

An order dismissing a complaint passed 
by a Magistrate on the ground of want of 
sanction of the State Government as required 
y s. 197 of the Criminal Procedure Code, 
1898, cannot be said to have been made 
under s. 203 of the Code, and therefore, no 
revision application against that order can 
lie to the Sessions Court. 

VISHVAMOHAN vy. MAHADU. 66 Bom, L.R. 28. 


——. 203. 
An order dismissing a complaint 
by a Magistrate on the ground of want of 


1964.] 


CRIMINAL PROCEDURE CODE, S. 203— 
(Contd.) 


sanction of the State Government as required 
by s. 197 of the Criminal Procedure Code, 
1898, cannot be said to have been made 
under s. 203 of the Code, and therefore, no 
revision application against that order can 
He to the Sessions Court. 

VVISHVAMOHAN v. MAHADU. 66 Bom. L.R. 28. 


—_—8. 204. 
Cone, 1898, S. 14. 


See CRIMINAL PROCEDURE 
66 Bom. L.R. 17. 


—————-§. 207A—Indian Evidence Act (1 of 
1872), Sec. 114 Ill. (h)—Evidence not record- 
ed under s. 207A(4) of Code—Whether in 
such case magistrate has jurisdiction to exam- 
ine accused under s. 207A(6) of Code—Ex- 
pression “evidence” in s. 207A(6) whether 
confined merely to documents duly proved 
or admissible by rules of evidence—Accused 
in committal enquiry declining to avail him- 
self of opportunity to explain circumstances 
against him—Whether his refusal justifies 
presumption under s. 114 Ill. (h) of Indian 
Evidence Act. 

In s. 207A(6) of the Criminal Procedure 
Code, 1898,‘ the expression “the evidence” 
in the clause “examined the accused for the 
epuspose of enabling him to explain any cir- 
cumstances appearing in the evidence against 
him” is not restricted to the oral evidence 
recorded under s. 207A(4) of the Code. 
Therefore, the magistrate has the power, if 
he thinks it necessary, to examine the ac- 
cused for the purpose of enabling him to 
explain any circumstances appearing in the 
evidence—such evidence being oral evidence, 
if any, as may have been recorded and the 
documents referred to in s, 173(4) of the 
Code. 

The expression “evidence” in s. 207A(6) 
of the Criminal Procedure Code, 1898, is not 
confined merely to documents which are 
duly proved or which are admissible without 
proof by the rules of evidence. 

Where the accused in an enquiry for com- 
mittal declines to avail himself of the op- 
portunity to explain circumstances appears 
ing against him from oral or documentary 
evidence, such refusal on his part, does not 
amount to refusal to answer a question which 
would justify a presumption against him that 
the answer if given would be against him. 
RAMNARAYAN y. THE STATE. 

66 Bom. L.R. (S.C.) 714. 


—#§—-8. 251A. See CRIMINAL PROCEDURE 
Cope, 1898, S. 207A. 
66 Bom. L.R. (8.C.) 714. 
| 


———-§. 288-—-Witness resiling from evid- 
ence piven in committing Court—Such evid- 
ence brought in at trial under s. 288 whether 
needs corroboration—When such evidence 
should be accepted as true and reliable. 

The evidence in the committing Court 
given by a witness who resiles from it at the 
trial in the Sessions and which is brought 
in as evidence at the trial under s. 288 of 
the Criminal Procedure Code, 1898, does not 
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CRIMINAL PROCEDURE CODE, S. 288— 
(Contd.) 


in law require corroboration; but in order 
to decide which of the two versions, the one 
given in the committing Court and the one 
in the Sessions Court, both of which are 
substantive evidence, should be accepted, the 
Judge of facts would almost always feel in- 
clined to look for something else beyond this 
evidence itself to help his conclusion, Be- 
fore one decides to accept such evidence, 
brought in under s. 288 of the Code, as true 
and reliable, one has to be satisfied that this 
is really so. In most cases this satisfaction 
can come only if there is such support in 
extrinsic evidence as to give a reasonable in- 
dication that not only what is said about the 
occurrence in general but also what is said 
against the particular accused sought to be 
implicated in the crime is true. If there be 
a case where even without such extrinsic 
support the Judge of facts, after bearing in 
mind the intrinsic weakness of the evidence; 
in that two different statements on oath have 
been made, is satisfied that the evidence is 
true and can be safely relied upon, the Judge 
will be failing in his duty not to do so. 
SHARNAPPA MUTYAPPA v. THE STATE. 

66 Bom. L.R. (S.C.) 250. 


——~—S. 439—Imports and Exports (Con- 
trol) Act (XVII of 1947), Secs. 3(2), 5— 
Sea Customs Act (VIII of 1878), Sec. 167 
(81)—Maximum fine imposed by Presidency 
Magistrate—Whether High Court in revision 
can enhance sentence to amount higher than 
maximum fine imposed by Presidency Magis- 
trate—Procedure (Criminal) —Punishment 
for offences under Act XVII of 1947 and 
Act VIII of 1878. 

The High Court exercising its jurisdiction 
under s. 439 read with s. 439(3) of the Cri- 
minal Procedure Code, 1898, has no power 
to enhance the sentence to an amount higher 
than the amount of maximum fine which is 
fixed by the law in the case of a Presidency 


Magistrate. 

The Court may take a lenient view where 
the violation of the provisions of the Im- 
ports and Exports (Control) Act, 1947, and 
the Sea Customs Act, 1878, is at the instance 
of a citizen, purely out of weakness or temp- 
tation to have an article for personal use be- 
cause it is not easily available in India but 
where the violation of the provisions of the 
Acts is on a commercial scale for purveying 
goods at fancy prices in a clandestine man- 
ner, the punishment for such violation must 
be deterrent. 

STATE v. DRUPATI SAHIJISING. 
66 Bom. L.R. 281. 


. 488—Jurisdiction of magistrate 
under s. 488(8)—Whether such jurisdiction 
limited to district in which husband resides 
or is. 

Under s. 488 of the Criminal Procedure 
Code, 1898, the jurisdiction of the magistrate 
is limited to the district where the husband 


. resides, that is to say, the jurisdiction is given 


to any magistrate in the district so long as 
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CRIMINAL PROCEDURE CODE, S. 488— 
(Contd.) 


the husband was resident in the district over 
which the magistrate held jurisdiction. 
VISHNUPANT ATMARAM y. SHANTABAI. 

66 Bom. L.R. 741. 


See PENAL Cope, S, 161. 
66 Bom. L.R. (8.C.) 244. 


CROSS-OBJECTION. See CIVIL PROCEDURE 
Cov, O. XLI, R. 22. 
66 Bom. L.R. (S.C.) 100. 


—. 537. 


DEFENCE OF INDIA ACT (LI of 1962), 
S. 44. 

Section 44 of the Defence of India Act, 
1962, does not require that a detention order 
made under the Act must show on the face 
of it that the State Government had consider- 
ed the various clauses of r. 30(7) of the De- 

-fence of India Rules, 1962, and had come 
io the conclusion that the only way in which 
the purpose of the Act and the Rules could 
be carried out was by the use of cl. (5) of 
r. 30(7). When, therefore, the order says 
that it is necessary to make an order of de- 
tention in order to restrain the prejudicial 
activities mentioned therein it means that 
that was the only way which the State Gov- 
ernment thought was necessary to adopt in 
order to meet the situation. It will then be 
for the detenue to show that the order had 
gone beyond the needs of the situation and 
was, therefore, contrary to s. 44 of the Act. 
GODAVARI SHAMRAO v. THE STATE. 

66 Bom. L.R. (S.C.) 453. 


DEFENCE OF INDIA RULES, 1962. 
R. 30—Preventive Detention Act (IV of 
1950)—Defence of India Act (LI of 1962), 
Sec. 44—Constitution of India, Art. 166(3) 
—Detention under Preventive Detention Act 
—Order of detention revoked by State Gov- 
ernment and on same day fresh order of de- 
tention passed by State Government—Whe- 
ther detention illegal—Allocation of business 
under art. 166(3) of Constitution whether 
made in reference to laws in force at time 
of allocation—Order of detention whether 
must show that s. 44 of Defence of India 
Act was kept in mind when made. 

Where the detention is not either as an 
undertrial prisoner for an indeterminate time 
or as a convicted person whose sentence has 
still to run for some length of time and is 
either under the Preventive Detention Act, 
1950, or under the Defence of India Rules, 
1962, and its duration is dependent upon the 
will of the State Government and if the State 
Government revokes the order of detention, 
it can pass a fresh order of detention the 
same day and serve it on the detenue in jail. 

Allocation of Business under art. 1663 
of the Constitution of India is not made wi 
reference to particular laws which may be 
in force at the time the allocation is made; 
it is made with reference to the three lists of 
the Seventh Schedule to the Constitution 
and provides for all contingencies which may 
arise for the exercise of the executive power. 
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DEFENCE OF INDIA RULES, 1962, R. 30 
—{Contd.} 


Such allocation may be made even in advance 
of legislation made by Parliament to be 
available whenever Parliament makes legis- 
lation conferring power on a State Govern- 
ment with res to matters in List I of the 
Seventh Schedule. - 
Section 44 of the Defence of India Act, 
1962, does not require that a detention order 
made under the Act must show on the face 
of it that the State Government had con- 
sidered the various clauses of r. 30(/) of 
the Defence of India Rules, 1962, and had 
come to the conclusion that the only way in 
which the purpose of the Act and the Rules 
could be carried out was by the use of cl. (b) 
of r. 30(7). When, therefore, the order says 
that it is necessary to make an order of de- 
tention in order to restrain the prejudicial 
activities mentioned therein it means that 
that was the only way which the State Gov- 
ernment thought was necessary to adopt in 
order to meet the situation. It will then be 
for the detenue to show that the order had 
gone beyond the needs of the situation and 
was, therefore, contrary to s. 44 of the Act. 
GODAVARI SHAMRAO vy. THE STATE. 
66 Bont. L.R. (S.C.) 453. 
e 


DESERTION. See Hinpu MARRIAGE ACT, 
1955, S. 10. 66 Bom. L.R. (S.C.) 297. 


DOMICILE, how established. 

Domicile cannot be inferred from the 
mere fact of long residence. For establishing 
domicile two conditions are absolutely neces- 
sary to be satisfied. One is the factum of re- 
sidence and the other is an absolute and 
positive present intention to make the coun- 
try his permanent home. The present inten- 
tion to make a permanent home must be 
coupled with the intention never to leave. 
Unless it is established conclusively that a 
person has abandoned his domicile of origin, 
no domicile of choice can be inferred. There- 
fore, in the absence of the animus of acquir- 
ing a domicile of choice being positivel 
proved, coupled with the factum of resid. 
ence, the abandonment of the domicile of 
origin and the acceptance of a domicile of 
choice cannot be held proved. 


STATE OF MAHARASHTRA v. GHOREISHI 
(QURESHI). 66 Bom. L.R. 216. 
ELECTION SYMBOL. 


At the most, allotment of identical sym- 
bols would amount to an irregularity of ge 
cedure committed by the Election Officer 
and unless such irregularity is shown to have 
materially affected the result of the election, 
the election cannot be lightly interfered 
with. 

EKNATH SHANKAR vy. GORAKH. 
66 Bom. L.R. 584. 


EMPLOYEE, determination of the character 
of employment of: 

It is not the designation by which a per- 
son is known in the employment which 
would be determinative of the question whe- 
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EMPLOYEE—(C ontd.) 


ther the duties are supervisory in character. 
The mere fact that in the course of duties 
some manual or clerical work is required to 
be done will not be also a decisive factor. 
What has to be seen is whether the person 
who claims to be employed in a supervis- 
ing capacity has to exercise any independent 
judgment or initiative, or has any independ- 
ence of action, or where he is concerned 
with the work of other persons, he has any 
authority to direct or control the work of 
such other persons. The mere fact that the 
work of one person is required to be check- 
ed by another will not make that other per- 
son, who is so required to check the work, 
a superior in the sense of a superior officer. 
Every kind of check does not imply an 
authority in the checker either to direct or 
control the person whose work is being 
checked. 
S. H. Moror TRANSPORT v. MOTILAL. 

66 Bom. L.R. 588. 


EMPLOYEES’ STATE INSURANCE ACT 
(XXXIV of 1948), 8. 2—Factories Act, 
(LXIII of 1948), Sec. 2(m) & (1)—“Per- 
sons” in s. 2(12) whether covers pops 
or partners of establishment—Whether for 
determining establishment a factory partners 
working therein should be considered. 

The word “persons” which occurs in 
s. 2(12) of the Employees’ State Insurance 
Act, 1948, covers persons who, being pro- 
prietors of a concern, work therein. There- 
fore, for the pace of determining whe- 
ther their establishment is a factory within 
the meaning of s. 2(/2) of the Act the part- 
ners of a firm who work in the establishment 
must be taken into consideration. 

Under s. 2(/2) of the Act the sole test 
which must be applied for determining whe- 
ther an establishment is a factory or not, is 
whether twenty or more “persons” are work- 
ing in the factory and whether a manufac- 
turing process is being carried on with the 
aid of power in any part of the establish- 
ment, If these two tests are satisfied the esta- 
blishment must answer the description of a 
factory under the Act and it is immaterial 
that some of the persons who work in the 
factory are either the proprietors of the esta- 
blishment or are partners in the firm which 
owns the establishment. 

BANK SILVER Co, v. EMPLOYEES’ STATE INS. 
66 Bom. L.R. 780. 


“EMPLOYMENT”, beginning and ceaser of. 
The question when does an employment 
begin and when does it cease, depends apon 
the facts of each case. The employment does 
not necessarily end when the “down tool” 
signal is given or when the workman leaves 
the ac workshop where he is working. 
There is a notio extension as to bo 
entry and exit by time and space. The sco 
of such an extension must necessarily 
pend on the circumstances of a given case. 
An employment may end or may begin not 
only when the employee begins to work or 
leaves his tool but also when he used the 
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means of access and egress to and from the 
place of employment. A`contractual duty or 
obligation on the part of an employee to 
use only a particular means of transport ex- 
tends the area of the field of employment 
to the course of the said transport. A theo- 
retical option to tďke an alternative route 
may not detract from such a duty if the 
accepted one is of proved necessity or of 
practical compulsion. 
GENL. MAN. B.E.S.T. v. AGNES. 

66 Bom. L.R. (S.C.) 367. 


EVIDENCE, corroboration of. See CRIMI- 
NAL PROCEDURE CopE, 1898, S. 288. 
66 Bom. L.R. (S.C.) 250. 


Panchas—Where not obligatory 
under law to make search in presence of 
nchas—Search and seizure of articles made 
y police not in presence of panchas—W he- 
ther police evidence to be discarded in such 
case. 
Cases, in which it is not obligatory to make 
a search in the presence of panchas, may be 
divided into three classes: (i) those in which 
the police act on prior information; (ii) those 
in which panchas are easily available and the 
search can be made or the articles can be seiz- 
ed in their presence; and (iii) those in which 
due to the time or the place at which the 
search is made or for some other reason 
panchas are not available and a search can- 
not be made or the articles cannot be seized 
in their presence. In the first two classes of 
cases, it is desirable that the search should 
be made or the articles should be seized in 
the presence of panchas. If, however, in such 
cases the police do not avail themselves 
of the panchas, the result would not be that 
the police evidence must be discarded and 
the accused acquitted. In each such case the 
Court will have to carefully examine and 
scrutinise the evidence of the police officers, 
bearing in mind the fact that independent 
evidence, which could have been produced, 
is not available, and if after exercising due 
care and caution the Court comes to the 
conclusion that their evidence can safely be 
relied upon, the Court can proceed to act 
on that evidence and convict the accused. In 
the third class of cases, where it is not pos- 
sible to make a search in the presence of 
the panchas, the only evidence before the 
Court will be that of the police officers, and 
if after weighing this evidence the Court 
finds that it is reliable, it may proceed to 
convict the accused. 
STATE y. KUPPUSWAMY. 66 Bom. LR. 5. 


EVIDENCE ACT (I of 1872), S. 24. 

Customs officers are persons in authority 
and statements made to them would be in- 
admissible in evidence in a criminal trial 
under s. 24 of the Indian Evidence Act, if 
it is proved that they were caused by in- 
ducement, threat or promise. 

VALLABHDAS vy. ASST. COLLECTOR, CUSTOMS. 
66 Bom. LR. (8.C.) 482. _ 
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EVIDENCE ACT, S. 86. 

The admission of the judicial record is 
not a condition precedent for drawing the 
requisite presumption under s, 86 of the 
Indian Evidence Act, 1872. The presumption 
may be drawn before the said record is 
admitted. 

BADAT & Co. v. East INDIA TRADING Co. 
66 Bom. L.R. (S.C.) 402. 


———8.  145—Commissions of Inquiry 
Act (LX of 1952), Sec. G—Statement by 
witness before Commission of Inquiry— 
Whether such statement can be used in sub- 
sequent proceeding to contradict witness 
under s. 145, Evidence Act—Such use whe- 
ther amounts to use against witness within 
s. 6 of Commissions of Inquiry Act. 

A statement made by a witness before a 
Commission constituted under the Commis- 
sions of Inquiry Act, 1952, can be used as 
an earlier statement for contradicting the 
witness in a subsequent proceeding under 
s. 145 of the Indian Evidence Act, 1872. 
Such use of the statement does not amount 
to “use against the witness” as contemplated 
by s. 6 of the Commissions of Inquiry Act. 
SOHANLAL PAHLADRAI v. STATE. 

66 Bom. L.R. 353. 


EXECUTION PROCEEDINGS—Execution 
of mortgage decree—Sale of land—Misdes- 
cription of property in particulars and con- 
ditions of sale—Whether purchaser entitled 
to have sale set aside—Notice of motion to 
set aside such sale, maintainability of—Civil 
Procedure Code (Act V of 1908), O. XXL 
rr. 89, 90, 91; Sec. 47—Rules 466, 523-525 of 
the Bombay High Court (O. S.). 

At an auction sale, held by the Commis- 
sioner for Taking Accounts, in execution of 
a mortgage decree, the applicant was declar- 
ed purchaser of certain land which was re- 
presented to be available for building con- 
struction and which he wanted to use as 
such, From the description of the property 
in the particulars and conditions of sale the 
applicant had assumed that the property was 
wholly available for building construction. 
Subsequent to the sale it was discovered by 
the applicant and the mortgagee that more 
than two-thirds of the land was not avail- 
able for building construction as this area 
was liable to- be acquired and was fixed for 
co by the local authority for the 
public pupe of a playground. On the 
question whether the applicant was entitled 
to have the sale set aside:— 

‘Held, that the non-disclosure of the re- 
servation of the area for the public purpose 
of a playground amounted to such an error 
or misdescription that but for such misdes- 
cription the applicant would not have pur- 
chased the property, 

that the parties were under mutual mistake 
as regards the fact essential to the sale of the 
property, and, 

that, therefore, the sale should be set 
aside. 

The auction-purchaser has a right to have 
an execution sale held in pursuance of a 
. mortgage decree set aside on the ground of 
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misleading conditions ie. conditions involv- 
ing misrepresentations, or fraud, or mistake 
or parties not being ad idem as to the pro- 
perty sold. 

When the property agreed to be sold is 
under disability of being acquired by a muni- 
cipal body or government unknown to the 
intending purchaser and the liability is not 
disclosed by the seller, the contract of sale 
must be set aside on the ground that the 
parties were not ad idem as regards the pro- 

tty agreed to be sold. The property must 

o held to be so misdescribed that the pur- 
chaser would not enter into the contract of 
purchase but for such misdescription. 

Where in proceedings initia before the 
Commissioner by the auction-purchaser to 
set aside the auction sale, the Commissioner 
is of opinion that non-disclosure of certain 
facts vitiates the sale, the purchaser can pro- 
ceed by way of a notice of motion for con- 
firmation of the opinion of the Commis- 
sioner. Such an arp non would be under 
the Rules framed by the High Court for the 
Original Side and not under the Givil Pro- 
cedure Code, 1908. 

MOHANLAL KESHAVJI v. Mrs. Rose GON- 
SALVES. 66 Bom. L.R. (0.C.3.) 746. 


FACTORIES ACT (Act No. XLIII af 
1948), S. 85(2}—Bombay Factories Rules, 
1950, Rules 3-A, 4—Person, aia owner of 
building and machinery installed therein 
Person not having control over manufactur- 
ing process carried on in such premises and 
not concerned with engagement of workers 
therein-——Whether such person “owner” within 
s. 85(2). 

A person who is merely the. owner of a 
building and the machinery installed therein 
but has no control over, or interest in, the 
manufacturing process carried on in the fac- 
tory with the help of such machinery and 
who is not concerned, directly or indirectly, 
with the engagement of the workers who 
work in the factory, is not an “owner” with- 
in the meaning of s. 85(2) of the Factories 
Act, 1948 
JAMNABAI PURUSHOTTAM v. STATE. 

66 Bom. L.R. 341. 


FALSE STATEMENT, publication of. See 
REPRESENTATION OF THE PEOPLE Acrt, 1951, 
S. 123(4). 66 Bom. L.R. 7. 


FOOD PRODUCTS ORDER, 1955, S. 8. 
Under s. 8 of the Food Products Order, 
1955, it is not oy to exhibit the name 
of the manufacturer of the product on any 
tt of the container in which the product 
is packed or on the label affixed to such con- 
tainer. 
CONSOLIDATED Foop v. BRANDON & Co. 
66 Bom. L.R. (0.C.3,) 612. 


FOREIGN AWARD—Plaintiff suing on— 
What should be proved. 

A plaintiff suing on a foreign award must 
prove (1) that there was a contract between 
the parties whereunder disputes between 
them could be referred to arbitration to a 
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tribunal in a foreign country; (2) that the 
award is in Accordance with the terms of 
the agreement; (3) that the award is valid 
according to the law governing arbitration 
proceedings obtaining in the country where 
it was made; (4) that it was fixed according 
to the law of that country; and (5) that it 
was a subsisting award at the date of the suit. 
BADAT & Co. v. Easr INDIA TRADING Co. 

66 Bom. L.R. (S.C.) 402. 


FOREIGN EXCHANGE REGULATION 
ACT (VII of 1947), 8. 23(14)(a)—Sea 
Customs Act (VIII of 1878), Sec. 167(81)— 
Reserve Bank of India Act (II of 1934)— 
General Clauses Act (X of 1897)—Gold 
slabs carried on pon by transit passenger 
and not removed from conveyance—A ppli- 
cability of second proviso to Reserve Bank 
of India notification dated November 8, 
1962—Whether mens rea essential ingredient 
of offence under s. 23(1A)(a) of Act VII 
of 1947—Notification whether can take effect 
without publication—Ignorance of notifica- 
tion whether can be pleaded in defence— 
Applicability of s. 167(81) of Act VIII of 
1878 to goods falling under Explanation to 
s. 8(1) of Act VII of 1947. 

The second proviso to the notification 
isued by the Reserve Bank of India dated 
November 8, 1962, has no application to 
articles carried on person by a transit pas- 
senger. 

Mens rea is an essential ingredient of the 
offence under s. 23(1A)(a) of the Foreign 
Exchange Regulation Act, 1947. y; 

It is contrary to the basic principle of 
criminal jurisprudence to hold that though 
the words of the statute creating the offence 
are not sufficient to displace the normal pre- 
sumption that mens rea is a necessary in- 
aodan of every offence, a statute dealing 
with a grave and rampant evil must be as- 
sumed to contain a rule of strict liability. 

The notification issued by the Reserve 
Bank of India dated November 8, 1962, can- 
not take effect without publication. 

A person charged with contravening the 
provisions of the Reserve Bank of India 
notification dated November 8, 1962, can 
plead ignorance of the notification and in 
such a case ignorance of law will be a valid 
excuse. 

The notification in question is issued by a 
Corporation, namely, the Reserve Bank, and 
neither the Reserve Bank of India Act, 1934, 
under which the Reserve Bank was incor- 
porated, nor s. 8 of the Foreign Exchange 
Regulation Act, 1947, which contemplates the 
grant of permission by the Reserve Bank for 
import or export of bullion and currency, 
contains any pour prescribing the mode 
by which such a permission should be pub- 
lished. Nor does the General Clauses Act, 
1897, contain any provision declaring that 
publication in the Government Gazette of 
notifications issued by statutory Corpora- 
tions shall be deemed to be due publication. 
In the absence, therefore, of any legislative 
indication or guide, a person affected by 
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FOREIGN EXCHANGE REGULATION 
ACT, S. 23—(Contd.) 


such a notification cannot be said to have 
had a certain means to acquire knowledge 
of the existence of the notification. 

Section 167(81) of the Sea Customs Act, 
1878, has no application to the notional 
bringing of goods which fall under the Ex- 
planation to s. 8(/) of the Foreign Exchange 
Regulation Act, 1947. 
MAYER Hans v. STATE. 


——S. 241). See FOREIGN EXCHANGE 
REGULATION Act, 1947, S. 23(1A) (a). 
? 66 Bom. L.R. 262. 


GOVERNMENT GAZETTE, notification in, 
by Statutory Corporation, whether due pub- 
lication. See FOREIGN EXCHANGE REGULATION 
ACT, 1947, S. 23(14) (a). 

66 Bom. L.R. 262. 


HIGH COURT, jurisdiction to enforce final 
award made in a foreign country. 

The High Court of Bombay has jurisdic. 
tion to enforce a final award made in a 
foreign country in pursuance of a submis- 
sion made within the limits of its original 
jurisdiction. 

BADAT & Co. v. EAST INDIA TRADING Co. 
66 Bom. L.R. (S.C.) 402. 


66 Bom. L.R. 262. 


power to enhance sentence. 

The High Court exercising its jurisdiction 
under s. 439 read with s. 439 (3) of the Cri- 
minal Procedure Code, 1898, has no power 
to enhance the sentence to an amount higher 
than the amount of maximum fine which is 
fixed by law in the case of a Presidency 
Magistrate. ; 
STATE v. DRUPATI SAHIJISING. 

66 Bom. L.R. 281. 


HINDU LAW: 

1. ADOPTION. 

2. GIFT. 

3. DESERTION: See Hindu Marriage Act, 
1955. 

4. DIVORCE: 
1955. 
5. PARTITION. 


6. SUCCESSION: See Hindu Succession Act, 
1956. 


See Hindu Marriage Act, 


1. ADOPTION. 


Adoption—After-born son in embryo 
when adoption made—Validity of adoption— 
Gift—Manager of joint family making gift of 
family property to stranger—Whether such 
gift for “pious purposes” —Gift for mainten- 
ance of daughter whether permissible—Shu- 
dras—Partition—Shares of adopted and 
after-born son. 

Where a Hindu dies leaving widows, one 
of whom is pregnant at the time of his 
death, an adoption made by another widow 
is not rendered void by reason of the fact 
that the subsequently born son was in em- 
bryo at the time the adoption was made. 
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Under Hindu law a gift to a stranger of 
a joint family property by the manager of 
the family is void. A gift of this nature is 
not a gift for “pious purposes” within the 
meaning of that expression in Hindu law. 
~ Under Hindu law the father as manager 
of a joint Hindu family can validly confer 
a life-interest in a small portion of the famil 
property on his widowed daughter in indi- 
gent circumstances for her maintenance. 


Under Hindu law the father or his repre- 


sentative can make a valid gift, by way of 
reasonable provision, for the maintenance of 
the daughter, regard being had to the finan- 
cial and other relevant circumstances of the 
family. By custom or by convenience, such 
gifts are made at the time of marriage, but 
the right of the father or his representative 
to make such a gift is not confined to the 
marriage occasion. It is a moral obligation 
and it continues to subsist till it is dis- 
charged, either during the lifetime of the 
father or thereafter. The quantitative limits 
of such a gift would depend on the facts of 
each case and it can only be decided by 
Courts, regard being had to the overall pic- 
ture of the extent of the family estate, the 
number of daughters to be provided for and 
other paramount charges and other similar 
circumstances. To make such a gift valid it 
is not apenas that the gift must be made 
only by one document or only at a single 
point of time. 

In the Bombay Presidency on a partition 
of joint family property of a Shudra family 
the share of an adopted son in competition 
with a natural born son is one-fifth in the 
family property, ie. one-fourth of the 
natural born son’s share. 

GURAMMA CHANBASAPPA v. MALLAPPA. 
66 Bom. L.R. (S.C.) 284. 
2. GIFT. 


——Gift—Gift 
daughter. 

Under Hindu law the father as manager 
of a joint Hindu family can validly confer 
a life-interest in a small portion of the 
family property on his widowed daughter in 
indigent circumstances for her maintenance. 

Under Hindu Jaw the father or his repre- 
sentative can make a valid gift, by way of 
reasonable provision, for the maintenance of 
the daughter, regard being had to the finan- 
cial and other relevant circumstances of the 
family. By custom or by convenience, such 
gifts are made at the time of marriage, but 
the right of the father or his representative 
to make such a gift is not confined to the 
marriage occasion. It is a moral obligation 
and it continues to subsist till it is dis- 
charged, either during the lifetime of the 
father or thereafter. The quantitative limits of 
such a gift would depend on the facts of each 
case and it can only be decided by Courts, re- 
gard being had to the overall picture of the 
extent of the family estate, the number of 
daughters to be provided for and other para- 
mount charges and other similar circum- 
stances. To make such a gift valid it is not 


for maintenance of 
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HINDU LAW—Gift—(Contd.) 


necessary that the gift must be made only 
by one document or only at a single point 
of time. 
GURAMMA CHANBASAPPA v. MALLAPPA, 

66 Bom. L.R. (8.C.) 284. 
————Gift—to stranger. 

Under Hindu Law a gift to a stranger of 
a joint family property by the manager of 
the family is void. A gift of this nature is 
not a gift for “pious purposes” within the 
meaning of that expression in Hindu Law. 
GURAMMA CHANBASAPPA v. MALLAPPA. 

66 Bom. L.R. (S.C.) 284. 
3. DESERTION. 


HINDU MARRIAGE ACT (XXV of 1955), 
S.  10(1)—Desertion—Burden of proof— 
Where desertion established, guilty spouse's 
repentance whether ground for refusal of re- 
lief—Whether husband's lack to effect recon- 
ciliation with deserting wife after desertion 
established bars his remedy—Petitioner’s con- 
duct providing just cause to deserting spouse 
not to resume cohabitation whether affects 
maintainability of petition—Intention to de- 
sert without cause whether must be proved 
to exist throughout statutory period—Con- 
duct of deserted spouse when terminates de- 
sertion—-Doctrine of constructive desertion. 

The terms of s. 10(/) of the Hindu Mas 
riage Act, 1955, are satisfied if there has 
been desertion as required by law and the 
duration of that desertion amounts to two 
years and the fact that the guilty spouse 
thereafter repents or recants is not by itself 
a ground for refusing the relief to which the 
injured spouse is entitled. 

The burden of proving desertion under the 
Act—the “factum” as well as the “animus 
deserendi”—is on the petitioner, and he or 
she has to establish beyond reasonable doubt, 
to the satisfaction of the Court, the deser- 
tion throughout the entire ene of two years 
before the petition as well as that such de- 
sertion was without just cause. Even if the 
wife, where she is the deserting spouse, does 
not prove just cause for her living apart, the 
petitioner-husband has still to satisfy the 
Court that the desertion was without just 
cause. 

Once desertion is established by the 
husband the circumstance that the deserted 
husband makes no effort to take steps to 
effect a reconciliation with the wife does not 
debar him from obtaining the relief of judi- 
cial separation; for once desertion is proved 
the deserting spouse, so long as she evinces 
no sincere intention to effect a reconciliation 
and return to the matrimonial home, is pre- 
sumed to continue in desertion. If before 
the end of the period of two years or the 
filing of the petition his or her conduct is 
such as to provide a just cause for the de- 
serting spouse for not resuming cohabitation, 
the petition cannot succeed, for the petitioner 
would have to establish that the desertion 
was without just cause during the entire 

riod referred to s. 10(/){a) of the 
Hindu Marriage Act, 1955, before he can 
succeed, 
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The petitioner in a petition for judicial se- 
paration grounded on desertion by the other 
spouse has to prove that for the period of 
two years specified in s. 10(1)(a) of the 
Hindu Marriage Act,1955, the respondent has 
without cause been in desertion and that in- 
tention must be proved to exist throughout 
that period. If, therefore, during that period 
the respondent has just cause to remain apart 
he or she would not be in desertion and the 
petition for judicial separation would fail. 

The conduct on the part of the deserted 
spouse which affords just and reasonable cause 
for the deserting spouse should have such an 
impact on the mind of the deserting spouse 
that in fact it causes her to continue to live 
apart and thus continue the desertion. But 
where on the facts it is clear that the conduct 
of the deserted spouse has had no such effect 
on the mind of the deserting spouse there is 
no rule of law that desertion terminates by 
reason of the conduct of the deserted spouse. 

The legal burden is upon the petitioning 
spouse to establish by convincing evidence be- 
yond any reasonable doubt that the respond- 
ent abandoned him or her without reasonable 
cause. The petitioner must also prove that 
there was desertion throughout the statutory 


® eperiod and there was no bona fide attempt on 


the respondent’s PE to return to the matri- 
monial home and that the petitioner did not 
prevent the other spouse by his or her action 

y word or conduct from cohabitation. The 
expression “wilful neglect” in the Explanation 
to s. 10(7) of the Hindu Marriage Act, 1955, 
does not introduce a new concept in Indian 
law unknown to the English law, but is only 
an affirmation of the doctrine of constructive 
desertion. The said doctrine is not rigid but 
elastic and without doing violence to the prin- 
ciples governing it, it can be applied to the 
peculiar situations that arise in an Indian 
society and home. No inspiration could be 
derived from s. 9 of the Act in order to con- 
strue the scope of the expression “without 
reasonable cause” and whether there is a rea- 
sonable cause or not is a question of fact to 
be decided on the facts of each case. 
LACHMAN UTAMCHAND v, MEENA. 


66 Bom. L.R. (S.C.) 297. 
4. DIVORCE 
—_——-—S. ae See HINDU MARRIAGE 
ACT, 1955, S, 


66 Bom. L.R. (S.C.) 681. 


——§, 23—Whether Court can arrive 
at satisfaction contemplated by s. 23 on basis 
of ‘admissions of parties alone—Where such 
admissions to be ignored by Court—Indian 
PEN Act (IV of 1869). 

gs under the Hindu Marriage 
Act, T Toss the Court can arrive at the satis- 
faction contemplated by s. 23 of the Act on 
the basis of legal evidence in accordance with 
the provisions of the Indian Evidence Act, 
1872, and it is quite competent for the Court 
to arrive at the necessary satisfaction even on 
the basis of the admissions of the parties alone. 
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Admissions are to be ignored on grounds of 
prudence only when the Court, in the circum- 
stances of a case, is of opinion that the ad- 
missions of the parties may be collusive. If 
there be no ground for sek a view, it would 
be proper for the Court to act on those admis- 
sions without forcing the parties to lead other 
evidence to establish the facts admitted, un- 
less the admissions are contradicted by the 
facts proved or a doubt is created by the 
proved facts as regards the correctness of the 
facts admitted. 

In proceedings under s. 12(/)(d) of the 
Hindu Marriage Act, 1955, what the Court has 
to see is whether the petitioner has proved 
beyond reasonable doubt that the respondent 
was pregnant by someone else at the time of 
marriage. The petitioner has to establish such 
facts and circumstances which would lead the 
Court either to believe that the respondent was 
pregnant at the time of marriage by someone 
else or to hold that a prudent man would, on 
those facts and circumstances, be completely 
satisfied that it was so. 

Per’ Mudholkar J. Under the Indian 
Divorce Act, 1869, as well as under the 
Hindu Marriage Act, 1955, the condition for 
the grant of a relief is the satisfaction of the 
Court as to the existence of the grounds for 
granting the particular relief. The satisfac- 
tion must necessarily be founded upon mate- 
rial which is relevant for the consideration 
of the Court, and this would include the 
evidence adduced in the case. Therefore, 
though in the former Act the words used 
are “satisfied on the evidence” and the Legis- 
lature has said in the latter Act “if the Court 
is satisfied”, the meaning is the same. What 
the Court has said in White v. White, [1958] 
S.C.R. 1410, about the applicability of the 
rule in Preston-Jones v. Preston-Jones, [1951] 
A.C. 391, must also apply to a case under 
the Hindu Marriage Act. 

MAHENDRA MANILAL vy. SUSHILA MAHENDRA. 
66 Bom. L.R. (S.C.) 681. 
5. PARTITION 


————Partition—Shudra family—Share of 
adopted son and natural born son. 

In the Bombay Presidency on a partition 
of joint family property of a Shudra family 
the share of an adopted son in competition 
with a natural born son is one-fifth in the 
family property, i.e. one-fourth of the natural 
born son’s share. 

GURAMMA CHANBASAPPA vy. MALLAPPA 
66 Bom. L.R. (S.C) 284, 


6. SUCCESSION. 


HINDU SUCCESSION ACT (XXX of 1956), 
Ss. 6, 4—TInterest of Hindu Mitakshara 
copar ener available for division under s. 6, 


The interest of a Hindu Mitakshara co- 
parcener available for division under s, 6 of 
the Hindu Succession Act, 1956, will be such 
share in the property as would be allotted 
to him if a partition of the property had 
taken place immediately before his death 
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amongst the coparceners according to the 
rules of Hindu law with the qualification 
that the rule of Hindu law providing a share 
to the mother and maintenance and mar- 
riage expenses of the daughters must be treat- 
ed as abrogated in view of s. 4 of the Act. 
SHRIRAMABAI BHIMGONDA y. KALGONDA. 

66 Bom. L.R. 351. 


IDOL, capacity to personally cultivate land. 
See BOMBAY TENANCY AND AGRICULTURAL 
LANDS (VIDARBHA REGION AND KUTCH ARBA) 
Act, 1958, S. 2. 66 Bom. L.R. 519. 


IGNORANCE OF LAW. See Foreign EX- 
CHANGE REGULATION ACT, 1947, S. 23(1A)(a). 
66 Bom. L.R. 262. 


IMPORTS AND EXPORTS (CONTROL) 
ACT (XVII of 1947). 

The Court may take a lenient view where 
the violation of the provisions of the Imports 
and Exports (Control) Act, 1947, and the 
Sea Customs Act, 1878, is at the instance of 
a citizen, purely out of weakness or tempta- 
tion to have an article for personal use be- 
cause it is not easily available in India but 
where the violation of the provisions of the 
Acts is on a commercial scale for purveying 


goods at fancy prices in a clandestine man- 
ner, the ishment for such violation must 
be deterrent. 

STATE v. DRUPATI SAHIJISING, 


66 Bom. L.R. 281. 


INCOME-TAX ACT (XI of 1922), S. 37. 

The proceeding before an Income-tax 
Officer under s. 37 of the Indian Income-tax 
Act, 1922, is a proceeding in any Court with- 
in the meaning of s. 195(1)(&) of the Cri- 
minal Procedure Code, 1898. 
LALJI HARAS v. STATE. 

66 Bom. L.R. (S.C.) 460. 


INDUSTRIAL DISPUTES ACT (XIV of 
1947), S. 7(1}-Government constituting 
Industrial Tribunal under s. 7(1) but not 
referring dispute to it under s. 10(1)(c)— 
Whether Tribunal has jurisdiction to adjudi- 
cate upon dispute. 

Merely constituting an Industrial Tribunal 
under s. 7(/) of the Industrial Disputes Act, 
1947, (as it stood in 1955) for adjudicating 
upon industrial disputes is not enough. The 
Govemment has also to act under s. 10 of 
the Act and make a specific reference to it 
of each dispute for adjudication. Without 
such a reference the Tribunal does not get 
any jurisdiction to adjudicate upon any dis- 
pute. 

RAMDAYAL MILLS y. LAB. App. TRIB. 
66 Bom. L.R. (S.C) 98. 


———8. 10. See INDUSTRIAL DISPUTES 
Act, 1947, S. 7(/). 
66 Bom. L.R. (S.C.) 98. 


———_§. 33—Whether word “discharge” in 
ss. 33(1)(b) and 33(2)(b) means “dis- 
charge simpliciter’—Words “such work- 
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man” in proviso to s. 33(2) (b) whether refer 
to “workman concerned in such dispute” in 
s. 33(2). 

Section 33(2)(b) of the Industrial Dis- 
putes Act, 1947, has no application to a case 
of discharge unless it is for misconduct. 

The word “discharge” is used not to mean 
“discharge simpliciter” in cls. (6) of sub-ss, 
(J) and (2) of s. 33 of the Act but a dis- 
charge for misconduct. ’ 

The words “such workman” in the proviso 
to s. 33(2) (b) of the Act refer to the work- 
man referred to in s. 33(2) (b) who has been 
discharged or is being punished for mis- 
conduct. ý 
NATIONAL Macy. Manu. LTD. v. VYAS. 

66 Bom. L.R. (0.CJ.) 169. 


————-8. 33C—Bombay Industrial Rela- 
tions Act (Bom. XI of 1947)—Industrial Dis- 
putes (Amendment and Miscellaneous Pro- 
visions) Act (XXXVI of 1956), Sec. 31(1)— 
Award made under Bom. Act XI of 1947— 
Whether employee entitled to claim relief 
in respect of benefit under such award under 
s. 33C(2) of Act XIV of 1947—Ambit of 
remedy under s. 33C(2). 

Under s. 33C(2) of the Industrial Disputes, 
Act, 1947, an employee is entitled to claim 
relief in respect of a benefit under an award 
made under the Bombay Industrial Relations 
Act, 1946. The remedy under s. 33C(2) is 
in addition to such as exists under the State 
Act or any other law. 

The words “affect the operation of the 
State Act” used in s. 31(7) of the Industrial 
Disputes (Amendment and Miscellaneous 
Provisions) Act, 1956, mean that if there is 
a conflict between the Central Act and the 
State Act, the State Act is to prevail. 

C. K. Ivpunny v. R, N. KULKARNI. 
66 Bom. LR. 34. 


————-8, 33C(2)—Benefit of privilege leave 
—Whether such benefit capable of being 
computed in terms of money within s. 
33C (2). 

The benefit of privilege leave is not a bene- 
fit which is capable of being computed in 
terms of mere within the meaning of those 


words in s. 33C(2) of the Industrial Disputes 
Act, 1947. 
BomsBay Gas Co. v. R. N. KULKARNI. 

66 Bom. L.R. 734. 


INDUSTRIAL DISPUTES 
AND MISCELLANEOUS PROVISIONS) 
ACT (XXXVI of 1956), S. 31(1). 

The words “affect the operation of the 
State Act” used in s. 31(/) of the Industrial 
Disputes (Amendment and Miscellaneous 
Provisions) Act, 1956, mean that if there is 
a conflict between the Centra] Act and the 
State Act, the State Act is to prevail. 

C. K. Ivpunny v. R. N. KULKARNI. 
66 Bom. L.R. 34. 


INDUSTRIAL TRIBUNAL, jurisdiction of. 
Merely constituting an Industria] Tribunal 
under s. 7(1) of the Industrial Disputes Act, 
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1947, (as it stood in 1955) for adjudicating 
upon industrial disputes is not enough. The 
Government has also to act under s. 10 of 
the Act and make a specific reference to it 
of each dispute for adjudication. Without 
such a reference the Tribunal does not ge 
any jurisdiction to adjudicate upon the dis- 
pute. 
RAMDAYAL MILLS v. LABOUR APP. TRIBUNAL. 
66 Bom. L.R. (S.C.) 98. 


INSOLVENCY ACT (PROVINCIAL) (V of 
1920), 8. 28—Suit by insolvent, for possession 
of pro riy devolved on him when undis- 
charged. filed after his absolute discharge— 
Maintainability of suit. 

Under the Provincial Insolvency Act, 1920, 
a suit for possession brought by an insolvent 
after his absolute discharge with res to 
property which devolved on him when he 
Was an undisc ed insolvent can be main- 
tained by him subject to the condition that 
if any of the debts provable under the Act 
have not been discharged, before the order 
of discharge, the prope: would remain 
liable to discharge those debts and also meet 
the expenses of all proceedings taken under 


e the Act till they are fully met. 


RAGHUNATH KESHAV vy. GANESH. 
66 Bom. L.R. (S.C.) 382. 


—_-——-§, 67. See INSOLVENCY ACT (PRO 
VINCIAL), S. 28. 66 Bom. L.R. (8.C.) 382. 


INSURANCE, liability to third party. See 
Motor Venicles Acr, 1939, S. 94. 
66 Bom. L.R. (S.C.) 702. 


INTERNATIONAL CHAMBER OF COM- 
MERCE, rules of. See COMPANIES ACT, 
1956, S. 389. 66 Bom. L.R. (S.C) 392. 


LABOUR COURT, scope and ambit of 
powers of. See BOMBAY INDUSTRIAL RELA- 
TIONS Acr, 1947, S, 78. 66 Bom. L.R. 426. 


LAND ACQUISITION ACT {I of 1894), 
S. 5A. See LAND ACQUISITION ACT, 1894, 
S. 17(4). 66 Bom. L.R. 807. 


s. 17(4). 

Where lands sought to be acquired were 
cultivated at the time of the issuing of the 
notification under s. 17(4) of the Land Ac- 
quisition Aci, 1894, such lands cannot be 
regarded as arable lands and therefore the 
notification under s. 17(4) of the Act to the 
effect that the provisions of s. 5A would 
not apply as the land were urgently required 
must be quashed. 

GANESH NARAYAN v. COMMISSIONER, 
Narur DN. 66 Bom. L.R. 807. 


LANDLORD AND TENANT—extent of 
leased land to be awarded to the landlord, 
how to be determined. 

In determining the extent of the leased land 
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of which the landlord can be awarded pos- 
session under s. 33B of the Bombay Tenancy 
and Agricultural Lands Act, 1948, the area 
of all other lands, if any, personally culti- 
vated by the landlord and the area of all 
other lands, if any, held by the tenant for 
personal cultivation should be taken into 
consideration and the Jandlord should be 
awarded possession of so much area of the 
land leased as would result in each of them 
holding thereafter, so far as possible, equal 
areas of land for personal cultivation. 

RAMBHAU GANPAT v. BHAU TATYABA. 


66 Bom. L.R. 1. 


———— increase in rent. See BOMBAY RENTS, 
HOTEL AND Lopcinc House Rates CONTROL 
Act, 1947, S. 10. 66 Bom. L.R. 258. 


—————Surrender. See BOMBAY TENANCY 
AND AGRICULTURAL LANDS (VIDARBHA RE- 
GION AND KUTCH AREA) Act, 1958, S. 21. 


66 Bom. L.R, 599, 


termination of tenancy. See 
BOMBAY TENANCY AND AGRICULTURAL LANDS 
(ViDARBHA REGION AND KUTCH AREA) ACT, 
1958, S. 39(7). 66 Bom. L.R. 474. 


LEASE—Construction of lease-—Lease for 
lifetime of lessee or permanent lease, prin- 
ciples for determining—Lessee acquiring ad- 
ditional property belonging to lessor by ad- 
verse possession whether gets absolute title 
to such property—Indian Limitation Act (IX 
of 1908), Art. 142, whether requires plaintiff 
to prove possession as owner. 

‘ Ordinarily, a lease which provides that the 
lessee will continue so long as he pays the 
rent, will be a lease for the lifetime of the 
lessee; but this is just a presumption of law 
and cannot be treated as a universal proposi- 
tion of law as there may be cases of lease 
wherein there are other terms suggesting that 
the lease was heritable in which case on a 
proper construction of the document, the 
Court is free to come to the conclusion that 
the lease is a permanent lease. This principle 
would also apply to a lease for building 
purposes in respect of which a presumption 
may be available, namely, that such a tenan- 
cy is either for the lifetime or in certain 
cases is a permanent tenancy but, in no case, 
is a tenancy at will. 

A lessee can acquire additional property 
belonging to the lessor by adverse possession 
but the lessee does not get absolute title to 
that property but such property enures to 
him as an accretion to his leasehold interest. 

The only requirement under art. 142 of the 
Indian Limitation Act, 1908, is that the plain- 
tiff should prove to the satisfaction of the 
Court the fact of his having been in posses- 
sion within twelve years of the institution 
of the suit. It is not necessary for him to 
prove possession as owner. 

CHAPSIBHAI DHANJIBHAI yv. PURUSHOTTAM. 
66 Bom. L.R. 525. 
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LEGISLATURE, limits to the delegation of 
legislative functions. 

A Legislature cannot delegate to any au- 
thority its essential legislative function. It 
can only delegate to an outside body sub- 
ordinate or ancillary logislenya functions for 
carrying out the purpose and the policy of 
the Act. Rssential legislative functions con- 
sist in determination of legislative policy and 
its formulation as a binding rule of conduct, 
A provision in law authorising the executive 
authority to modify either an existing or 
future law for the purpose of giving effect 
to the Act, is not bad provirled™ the power 
to modify the Act does not include the power 
to effect an essential change in the Act 
sought to be modified or of its policy. 
GANESH NARAYAN y. COMMISSIONER, NAG- 
PUR DN. 66 Bom. L.R. 807. 


LIMITATION ACT (IX of 1908) Art. 132 
—Transfer of Property Act (IV of 1882), 
Secs. 92, 100—-Right of contribution and right 
of subrogation—Starting’ point of limitation 
for suit to enforce rights similar to those 
of mortgagees and suit to enforce right to 
claim contribution. 

The right of contribution is quite inde- 
pendent of the right of subrogation confer- 
red by s. 92 of the Transfer of Property Act, 
1882. While considering the question of 
limitation in such cases, the important point 
for consideration would be “What is the na- 
ture of the claim in suit?” That is to be 
decided on the allegations in the plaint. If 
the allegations in a plaint indicate that it is 
a suit to enforce rights similar to those of 
the mortgagee, in that case the plaintiff can- 
not have higher rights than the mortgagee, 
even though the plaintiff may have a right 
of subrogation under s. 92 of the Transfer 
of Property Act and the starting point of 
limitation would be the date when the 
amount due under the mortgage became pay- 
able. If, however, the allegations in the 
plaint indicate that the plaintiff is seeking 
to enforce his right to claim contribution, 
along with his right to enforce the charge 
arising in his favour under s. 100 of the 
Transfer of Property Act, the starting point 
of limitation would be the date on which 
the plaintiff in such a suit made payment and 
redeemed the mortgage. 

MANIK SADASHIV v. KRISHNABAI. 
66 Bom. L.R. 515. 


~—— ART. 142. 

The only requirement under art. 142 of the 
Indian Limitation Act, 1908, is that the plain- 
tiff should prove to the satisfaction of the 
Court the fact of his having been in pos- 
session within twelve years of the institution 
of the suit. It is not necessary for him to 
prove possession as owner. 

CHAPSIBHAI DHANJIBHAI v. PURUSHOTTAM. 
66 Bom. L.R. 525. 


MAHARASHTRA PRISON (DISCIPLINE) 
RULES, 1963, R. 19/4). See BOMBAY CON- 
DITIONS OF DETENTION OrpeR, 1951, 
Cl. 16). 66 Bom. L.R. 185. 
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MAHARASHTRA ZILLA PARISHADS 
AND PANCHAYAT SAMITIS ACT (Mah. 
V of 1962), S. 27—Maharashtra Zilla Parishad 
Election Rules, 1962. Rule 20(8)—Consti- 
tution of India, Arts. 226, 227—Bombay 
Village Panchayats Act (Bom. VI of 1933), 
Secs. 14, 15, 16—Whether elector precluded 
under Mah. Act V of 1962 from challeng- 
ing under art. 226 or 227 of Constitution im- 
proper acceptance or rejection of nomination 
paper by Returning Officer—Elector not 
given right under Mah. Act V of 1962 to 
challenge such improper acceptance or re- 
jection of nomination paper whether can in- 
voke jurisdiction of High Court to show that 
election result vitiated by such acceptance or 
rejection. 

An elector is not precluded by any pro- 
visions of the Maharashtra Zilla Parishads 
and Panchayat Samitis Act, 1961, or the 
Rules made thereunder in an appropriate 
case from challenging under art. 22 DY or 226 
of the Constitution of India, the action of 
the Returning Officer if he, in the consti- 
tuency in which the elector has a right to 
vote, improperly accepts or rejects a nomi- 
nation paper. 

Although under the ` Maharashtra Zilla 
Parishads and Panchayat Samitis Act, 1961, 
and the Rules made under it, an elector has 
not been given a right to challenge the im- 
proper acceptance or rejection of the nomi? — 
nation paper of a candidate by the Returning 
Officer, in a proper case the elector can in- 
voke the jurisdiction of the High Court to 
show that the election result is vitiated be- 
cause the person who had a right to contest 
me election has been improperly refused an 

i Aisa or that a person who had no 

t to contest the election has been elected 
by acceptance of his nomination paper. 
GOPAL RAMJI v. RETURNING OFFICER. 

66 Bom. LR. 542. 


———S. 27/7 

Séction ZI) of the Maharashtra Zilla 
Parishads and Panchayat Samitis Act, 1961, 
refer to such breaches of the rules made 
under the Act as are directory and where 
the intended object have been achieved even 
though a technical breach of the rules had 
occurred. It cannot apply to cases where 
there is a substantial departure from the 
rules and the very object of putting that 
rule in the statute book is defeated by a 
breach thereof. 
MADHAVRAO v. COLLECTOR, KOLHAPUR. 

66 Bom. L.R. 784. 


~——_—S§., 49, See MAHARASHTRA ZILLA 
PARISHADS AND PANCHAYAT SAMITIS ACT, 
1962, S. 72. 66 Bom. L.R. 729. 


——_———S,. 57(1}{b). See MAHARASHTRA ZILLA 
PARISHADS AND PANCHAYAT SAMITIS ACT, 
1962, S. 75(2). 66 Bom. L.R. 442. 


——S. 72—Expression “convene” in 
s. 72(2) & (4) whether mean merely giving 
of notice of meeting. 

The expression “convene a special meet- 
ing of the Panchayat Samiti” in sub-s. (2) 
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MAHARASHTRA ZILLA PARISHADS 
AND PANCHAYAT SAMITIS ACT, S. 72 
—(Contd.) 


and sub-s. (4) of s. 72 of the Maharashtra 
Zilla Parishads and Panchayat Samitis Act, 
1961, implies that the chairman of the Pan- 
chayat Samiti must call that body together 
before the expiry of ten days from the re- 
ceipt of a notice. 
POPAT RAGHO y. DAMU SHANKAR. 

66 Bom. L.R. 729. 
———S. 75(2)—Co-opted councillor of 
Zilla Parishad member of Panchayat Samiti 
—Meeting of Samiti called to elect Chair- 
man under s. 75(2)—Whether such member 
entitled to attend and vote at meeting of 
Samiti. 

Under the Maharashtra Zilla Parishads 
and Panchayat Samitis Act, 1962, a co-opted 
councillor who is a member of a Panchayat 
Samiti is entitled to attend’ and vote at a 
meeting of ‘the Panchayat Samiti called by 
the Collector or the officer authorised by 


him under s. 75(2) of the Act to elect the. 


Chairman, when the offices of the Chairman 
and the Deputy Chairman are both vacant. 
The words “the calling of a meeting” in 
s. 75(2) of the Act have reference only to 
the manner in which and the person by 
whom the meeting is to be called. 
AWANTIKABAI v. V. T. JAGTAP. 
66 Bom. L.R. 442, 


~S. 111. See MAHARASHTRA ZILLA 
PARISHADS AND PANCHAYAT SAMITIS ACT, 
1962, S. 72. 66 Bom. L.R. 729. 


———§. 111—Whether s. 111 applies to 
meeting convened under s. 68—Question of 
co-option of members under s. 57 whether 
can be decided by presiding authority by 
Kawing of lots where candidates have equal 
pport—Panchayat Samiti whether fully 
constituted if certain persons not co-opted. 

The provisions of s. 111 of the Maha- 
rashtra Zilla Parishads and Panchayat 
` Samitis Act, 1961, apply to a meeting con- 

vened under s. 68 of the Act for co-option 
of persons under s. 57 of the Act. Where 
equal support is received by each candidate 
proposed for co-option for different cate- 
gories, the presiding authority has not only 
the power but also a duty to resolve the im- 
passe by making use of his power to cast a 
second vote under s. 111(6) of the Act. In 
such a case he cannot decide about the per- 
sons to be co-opted by drawing of lots. 

A Panchayat Samiti gets constituted into 
a legal entity capable of functioningeas a 
Samiti, the moment the names of two 
of elected members (mentioned in clauses (a) 
and (f) of s. 57(1) of the Act), after their 
election, are published by the Collector. 
DEOLAL SITARAM v. GALAT PATIL. 

66 Bom. L.R. 595. 
~S. 118. See MAHARASHTRA ZILLA 
PARISHADS AND PANCHAYAT SAMITIS ACT, 
1962, S. 72. 66 Bom. L.R. 729. 
———8. 118. See MAHARASHTRA ZILLA 
PARISHADS AND PANCHAYAT SAMITIS ACT, 
1962, S. ill. 66 Bom. L.R. 595. 
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MAHARASHTRA ZILLA PARISHAD 
ELECTION RULES, 1962, R.-14—Whether 
under r. 14(2) proposer prevented from sub- 
scribing to more than one nomination paper 
in respect of same candidate—Infringement of 
r. 14(2) whether brings about total rejection 
of nomination of candidate—Same proposer 
subscribing to nomination of more than one 
candidate for seat in electoral divisions whe- 
ther prohibited from doing so. 

Under rule 14(2) of the Maharashtra 
Zilla Parishad Election Rules, 1962, a pro- 
poser is not prevented from subscribing to 
mose than one nomination paper in res 
of the same candidate in an electoral divi- 
sion. The limit of exercise of this power is 
reached as soon as four nomination papers, 
whether subscribed by the same proposer or 
different proposers, in respect of the same 
candidate are received or presented to the 
Returning Officer. 

Total rejection of the nomination of a can- 
didate cannot be brought about by infringe- 
men of r. 14(2) of the Rules unless the nomi- 
nation paper which was otherwise valid and 
was initially presented is not capable of be- 
ing acted upon. 

What is prohibited according to r. 14(2) 
of the Rules is the same proposer subscrib- 
ing to nomination of more than one candi- 
date for a seat in the electoral division. 
Baru LaLu v. P. S. MALVANKAR. 

66 Bom. L.R. 573. 


———R. 19. See MAHARASHTRA ZILLA 
PARISHADS ELECTION RULES, R. 14. 
66 Bom. L.R. 573. 


—— Rr. 38, 43—Maharashtra Zilla Pari- 
shads and Panchayat Samitis Act (Mah. V 
of 1962), Secs. 27 (7), 14—Representation of 
the People Act (XLUI of 1951), Sec. 100— 
Election started three hours before notified 
time—Petitioner or his polling agents not 
present till the time notified—Validity of 
election—Whether rr. 38 & 43 mandatory— 
Applicability of s. 27(7) of Mah. V of 1962, 

Rules 38 and 43 of.the Maharashtra Zilla 
Parishads Election Rules, 1962, are° manda- 
tory and an election held in breach of these 
rules is invalid and liable to be set aside. 

Where an election was started three hours 
before the time which was notified by the 
Collector under s. 14 of the Maharashtra 
Zilla Parishads and Panchayat Samitis Act, 
1961, and during these hours neither the peti. 
tioner nor his polling agents were present, 
Held that the election was invalid. 

Section 27(7) of the Maharashtra Zilla 
Parishads and Panchayat Samitis Act, 1961, 
refers to such breaches of the rules made 
under the Act as are directory and where the 
intended object have been achieved even 
though a technical breach of the rules had 
occurred. It cannot apply to cases where 
there is a substantial departure from the rules 
and the very object of putting that rule on 
the statute book is defeated by a breach 
thereof. 

MADHAVRAO v. Co KOLHAPUR 
ES 66 Bom. L.R. 784, 
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MENS REA, ingredient in offence, under 
FOREIGN EXCHANGE REGULATION ACT, 1947, 
S. 23(1A) (a). 

It is contrary to the basic principle of 
Criminal Jurisprudence to hold that though 
the words of the statute creating the offence 
are not sufficient to displace the normal pre- 
sumption that mens rea is a necessary in- 
gredient to every offence, a statute dealing 
with a grave and rampant evil must be as- 
sumed to contain a rule of strict liability. 

Mens rea is an essential ingredient to the 
offence under s. 23(7A)(a) of the Foreign 
Exchange Regulation Act, 1947. 

MAYER HANS v. STATE. 66 Bom. L.R. 262. 


MINIMUM WAGES ACT (X1 of 1948), 8. 3— 
Constitution of India, Art. 19(1)(f)—Whe- 
ther s. 3 a (iv) contravenes art. 19(1) (£) 
—Applicability of art. 14 where classification 
left by statute to responsible body. 

Section 3(3)(iv) of the Minimum Wages 
Act, 1948, (as it stood in the year 1956), 
does not contravene art. 19(1)(f) of the 
Constitution of India nor does it infringe the 
egan protection clause of the Constitution 
of India. 

The Notification dated April 19, 1955, 
issued by the Government of Bombay in 
exercise of the authority vested under the 
Minimum Wages Act, 1948, did not violate 
art. 14 of the Constitution of India. 

The constitution of the Committees and 
the Advisory Board by the Government of 
Bombay by Resolutions dated February 27, 
1951, “July 3, 1952 and October 3, 1953, res- 
pectively, did not contravene the statutory 
provisions in that behalf prescribed by the 
Legislature. 

Article 14 of the Constitution of India for- 
bids class legislation but does not prohibit 
reasonable classification for the purpose of 
legislation. If the basis of classification is 
indicated expressly or by ae ageing by de- 
legating the function of working out the de- 
tails of the scheme, according to the objects 
of the statute and principles inherent there- 
in, to a body which has means to do so at 
its command, the legislation will not be ex- 
posed tô the attack of unconstitutionality. In 
other words, even if the statute itself does 
not make a classification for the purpose of 
applying its provisions and leaves it to a 
responsible body to select and classify per- 
sons, objects, transactions, localities or things 
for special treatment, and sets out the policy 
or principles for its guidance in the exercise 
of its authority in the matter of selection, 
the statute will not be struck down as in- 
fringing art. 14 of the Constitution. 
BHIKUSHA YAMASA v. SANGAMNER A. T. 
B. K. UNION. 66 Bom. L.R. (S.C.) 122. 


MOTOR ACCIDENT CLAIMS TRIBUN- 
AL, jurisdiction of. 

The non-existence or the non-formation of 
the Motor Accidents Claims Tribunal under 
the Motor Vehicles Act, 1939, within a period 
of sixty days of the accident will not oust 
the jurisdiction of the Tribunal to entertain 
an application for compensation in respect 
of it made under the Act. The non-existence 
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MOTOR ACCIDENT CLAIMS TRIBUN- 
AL—(Contd.) 


of the Tribunal will be a sufficient cause for 
the exercise by the Tribunal of the discretion 
vested in it under the proviso to s. 110A(3) 
of the Act in condoning the delay in the 
making of the application. 
ABDUL MAHOMED v. PETER. 

66 Bom. L.R. 551. 


MOTOR TRANSPORT WORKERS ACT 
(XXVII of 1961), S. 2%g}—Motor Vehicles 
Act (IV of 1939), Secs. 2(22), 42(3) (a)— 
Indian Post Office Act (V1 of 1898)—Motor 
service run by Posts and Telegraphs depart- 
ment to convey mails whether “motor trans- 
port undertaking” within s. 2(g) of Act 
XXVII of 1961—Such department whether 
carrying on business activity. 

The motor service run by the Post and 
Telegraphs department to convey postal 
articles from and to different post offices in 
greater Bombay is not a “motor transport 
undertaking” within the meaning of s. 2(g) 
the Motor Transport Workers Act, 1961. 
The contention, therefore, that the Depart- 
ment was not entitled to direct the petitioner 
and other drivers employed in its motor 
service to work for the hours which were in 
excess of hours of work prescribed by thg 
Act was negatived. . 

The Department of Posts and Telegraphs 
is not carrying on any business or commer- 
cial activity as such; its activities are essen- 
tially a branch of the revenue. 

MOHAMED ZAFRUL v. BIRENDRA LALL. 
66 Bom. LR. (0.C.J.) 767. 


MOTOR VEHICLES ACT (IV of 1939), 
8. 94—Condition in insurance policy whereby 
insurer undertakes to indemnify person driv« 
ing under order or permission of insured 
owner of motor-car—Proviso in conditidh 
that such person not entitled to indemnity if 
he is indemnified under any other policy— 
Whether such term comes in way of third 
party’s claim against insurer. 

Once an insurance company Has under- 
taken liability to third parties incurred by 
the persons specified in the policy, the third 
parties’ right to recover any amount under 
or by virtue of the provisions of the Motor 
Vehicles Act, 1939, is not affected by any 
condition in the policy. Therefore, where 
under a term in a policy of insurance the in- 
surer undertakes to indemnify any person 
who is driving the motor-car on the insured’s 
order or with his permission provided such 
person is not entitled to indemnity under any 
other’ policy, such a term is a mere condi- 
tion affecting the rights of the insured who 
effected the policy and the persons to whom 
the cover of the policy was extended by the 
insurer, and does not come in the way of 
third parties’ claim against the insurer on 
account of its claim against the person to 
whom cover of the policy was extended, 
New ASIATIC INS. v. PESUMAL. 


66 Bom. L.R. (S.C.) 702. 
———S. 95. See MOTOR VEHICLES ACT, 
1939, S. 94. 66 Bom. L.R. (S.C.) 702. 
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MOTOR VEHICLES ACT, S. $6. See MOTOR 
VEHICLES Acr, 1939, S. 94. 
66 Bom. L.R. (S.C.) 702. 


———S. 110A—Non-formation of Motor 
Accidents Claims Tribunal within sixty days 
of accident—Whether jurisdiction of Tribu- 
nal ousted in respect of application for com- 
pensation for accident—Non-existence of Tri- 
bunal whether sufficient cause within s. 110A 
(3)—Damages—Measure of damages award- 
ed on counts of loss of service and loss of 
expectation of life. 

The non-existence or the non-formation of 
the Motor Accidents Claims Tribunal under 
the Motor Vehicles Act, 1939, within a 
period of sixty days of the accident will not 
oust the jurisdiction of the Tribunal to en- 
tertain an application for compensation in 
respect of it made under the Act. The non- 
existence of the Tribunal will be a sufficient 
cause for the exercise by the Tribunal of the 
discretion vested in it under the proviso to 
s. 110A(3) of the Act in condoning the delay 
in the making of the application. 

ABDUL MAHOMED v. PETER. 
66 Bom. L.R. 551. 


MUNICIPAL ACT (BOROUGHS) (Bom. 
XVIII of 1925), 8. 73(1)(i)—Rules 350-A, 
243 framed under the Act by Municipal Cor- 
poration of Ahmedabad—Word “rate” in 
s. 73(1) (i) whether means a tax on capital 
value—“The basis of valuation may be capi- 
tal”, meaning of expression in Explanation to 
s. 75—Whether r. 350-A read with r. 243 
ultra vires ss. 73 and 75—Annual value how 
to be arrived at—Construction of statute— 
Different parts of statute should be read as 
consistent parts of a whole. 

The word “rate” in s. 73(/)(i) of the 
Bombay Municipal Boroughs Act, 1925, 
means a tax on the annual value of lands and 
buildings and not a tax on the capital value. 

The words “the basis of valuation may be 
capital” in the Explanation to s. 75 of the 
Bombay Municipal Boroughs Act, 1925, do 
not mean that the tax would be at such and 
such percentage of the capital; they only 
mean that in order to arrive at the annual 
value for purposes of levying a rate which 
is a tax on the annual value, the munici- 
pality may use the capital value and then a 
percentage thereon to arrive at the annual 
value. ` 

Rule 350-A read with rule 243 framed by 
the Municipal Corporation of Ahmedabad 
under the Bombay Municipal Boroughs Act, 
1925. is ultra vires s. 73 of the Act read with 
the Explanation to s. 75. 

The annual value or rateable value is ar- 
rived at by one of the three modes, namely, 
(i) actual rent fetched by land or building 
where it is actually let, (ii) where it is not 
jet, rent based on hypothetical tenancy, par- 
ticularly in the case of buildings, and (iii) 
where either of these two modes is not avail- 
able, by valuation based on capital value 
from which annual value has to be found 
by applying a suitable percentage which may 
not be the same for lands and buildings. 
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MUNICIPAL ACT (BOROUGHS), S. 73 
(1)(i)}—{Contd.) 


The different paris of a statute are not 
intended to be in conflict with each other 
and, therefore, if not impossible they should 
be read as consistent parts of a whole. 
GORDHANDAS v. MUNICIPAL COMMR. 

66 Bom. L.R. (S.C.) 68, 


——-S. 75, Expln. See MUNICIPAL Act 
(Boroucus), S. 73(1) (i). 
66 Bom. L.R. (S.C.) 68. 


MUNICIPAL ACT (CORPORATION) (Boni. 
IH of 1888), S. 394(1)(c)—Whether word 
“person” in s. 394(1)}(c) confined to land- 
lord or owner of premises—Offence under s. 
394(1) (c) read with s. 471 whether one oj 
failure to obtain licence for tethering cattle. 

The phrase “no person shall keep” in s. 
394(1) (c); of the Bombay Municipal Cor- 
poration Act, 1888, includes not only the 
landlord or the owner of premises where he 
keeps his own cattle but a tenant or a licchseo 
who is allowed to keep his own cattle by 
the landlord at his premises. 

Section 394(1) (c) of the Act requires that 
before any person keeps cattle in or upon 
any premises he has to see to it that a valid 
municipal licence in that behalf subsists and 
is in operation qua the premises where he 
intends to keep his cattle. Therefore, the 
offence contemplated by s. 394(/)(c) read 
with: s. 471 of the Act is one of actually 
tethering cattle on certain premises or put- 
ting certain premises to the use of keeping 
cattle without a licence and that offence is 
irrespective of as to who is the holder of 
the licence in that behalf. 

MANIBHAI TULSIBHAL v. MUN. CORPN. 
66 Bom. L.R. 677. 


MUNICIPAL ACT (DISTRICT) (Bom. I 
of 1901), S. 23(7}—Offence charged against 
President or Vice-President of municipality 
governed by Bom. Act Ill of 1901—Whether 
Magistrate can take cognisance of offence in 
absence of sanction under s. 197, Criminal 
Procedure Code. 

Sanction under s. 197, Criminal Procedure 
Code, is not necessary before a magistrate 
can take cognisance of an offence charged 
against a President or Vice-President of a 
municipality governed by the Bombay Dis- 
trict Municipal Act, 1901, as by virtue of 
s. 23(7) of the latter Act, the State Govern- 
ment is not the only authority which can 
remove such a person from his office. 

Under s. 23(7) of the Bombay District 
Municipal Act. 1901, the municipality has 
power to remove its president or vice-presi- 
dent as it thinks fit without assigning any 
reason for such removal by merely passing 
a resolution with the majority of three- 
fourths of its councillors. This power can 
be exercised by the municipality also in cases 
of misconduct, neglect of or incapacity to 
perform, his duty on the part of its presi- 
dent or vice-president. 


VISIIVAMOHAN v. MAHADU. 66 Bom. L.R. 28. 
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PANCHAS—Where not obligatory under law 
to make search in presence of panchas—Evi- 
dentiary value of police evidence where search 
and seizure of articles made not in presence 
of panchas. 

Cases, in which it is not obligatory to 
make a search in the presence of panchas, 
may be divided into three classes: (i) those 
in which the police act on prior information; 
(ii) those in which panchas are easily avail- 
able and the search can be made or the arti- 
cles can be seized in their presence; and (iii) 
those in which due to the time or the place 
at which the search is made or for some 
other reason panchas are not available and a 
search cannot be made or the articles cannot 
be seized in their presence. In the first two 
classes of cases, it 1s desirable that the search 
should be made or the articles should be 
seized in the presence of panchas. If, how- 
ever, in such cases the police do not avail 
themselves of the panchas, the result would 
not be that the police evidence must be dis- 
carded and the accused acquitted. In each 
such case the Court will have to carefully 
examine and scrutinise the evidence of the 
police officers, bearing in mind the fact that 
independent evidence, which could have been 
produced, is not available, and if after exer- 
cising due care and caution the Court 
comes to the conclusion that their evidence 
can safely be relied upon, the Court can 
proceed to act on that evidence and convict 
the accused. In the third class of cases 
where it is not possible to. make a search in 
the presence of the panchas, the only evi- 
dence before the Court will be that of the 
police officers, and if after weighing this evi- 
dence the Court finds that it is reliable, it 
may proceed to convict the accused. 

STATE v. KUPPUSWAMY. 66 Bom. L.R. 5. 


PARTNERSHIP ACT (IX of 1932), S. 69%— 
Arbitration Act (X of 1940), Sec. 8—Expres- 
sion “other proceeding” in s. 69(3) of Indian 
Partnership Act whether ejusdem generis 
with preceding words “a claim of set off’— 
Construction of statute—Interpretation ejus- 
dem generis whether must always be made 
when particular classes in statute are follow- 
ed by general words—A pplication under s. 
8(2) of Arbitration Act referring dispute 
between partners as provided in their agree- 
ment whether a proceeding etc. within s. 
69(3) of Indian Partnership Act. 

Section 69(3) of the Indian Partnership 
Act, 1932, provides for the application of 
the provisions of sub-ss. (7) and (2) of s. 69 
of the Act to claims of set-off and also to 
other proceedings of any kind which can pro- 
perly be said to be for enforcement of any 
right arising from contract except those ex- 
pressly mentioned as exceptions in sub-ss. (3) 
and (4) of s. 69 of the Act. 

The words “other proceeding” in s. 69(3) 
of the Indian Partnership Act, 1932, must 
receive their full meaning untrammelled by 
the words “a claim of set-off” preceding 
these. The latter words neither intend nor 
can be construcd to cut down the generality 
of the words “other proceeding”. 

When in a statute particular classes are 
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PARTNERSHIP ACT, S. 69—{Contd.) 
mentioned by name and then are followed 
by general words, the general words are 
sometimes construed ejusdem generis, i.e. 
limited to the same category or genus com- 
prehended by the particular words. But it 
is not necessary that this rule must always 
apply. The nature of the special words and 
the general words must be considered. Inter- 
pretation ejusdem generis or noscitur a sociis 
need not always be made when words show- 
ing particular classes are followed by general 
words. Before the general words can be so 
interpreted there must be a genus constituted 
or a category disclosed with reference to 
which the general words can and are intend- 
ed to be restricted. 

An application to the Court under s. 8(2) 
of the Arbitration Act, 1940, for refering a 
dispute between partners to arbitration in 
accordance with the Act as provided in the 
condition of their agreement is a proceeding 
“to enforce a right arising from a contract” 
within the meaning of the expression con- 
tained in s. 69(3) of the Indian Partnership 
Act, 1932. 

JAGDISH CHANDRA v. KAJARIA TRADERS. 
66 Bom. L.R. (S.C.) 709. 


PENAL CODE (Act XLV of 1860), S. 2— 
General Clauses Act (X of 1897), Sec. 3(427 
—Whether company indictable for criminal 
acts or omissions of its directors or agents 
or servants involving mens rea—Liability of 
company for criminal action how to be de- 
termined. 

A company cannot be indictable for 
offences which can only be committed by a 
human individual, like treason, murder, bi- 
gamy, rjury, rape etc. or for offences 
punishable with imprisonment or corporal 
punishment. Barring these exceptions, a cor- 
porate body is indictable for criminal acts 
or omissions of iis directors, or authorised 
agents or servants, whether they involve 
mens rea or not, provided they have acted 
or have purported to act under authority of 
the corporate body or in pursuance of the 
aims or objects of the corporate body. The 
question whether a corporate body should or 
should not be liable for criminal action re- 
sulting from the acts of some individual must 
depend on the nature of the offence disclosed 
by the allegations in the complaint or in the 
charge-sheet, the relative position of the 
officer or agent vis-a-vis the corporate body 
and the other relevant facts and circumstan- 
ces which could show that the corporate 
body, as such, meant or intended to commit 
that act. Each case will have necessarily to 
depend on its own facts which will have to 
be considered by the magistrate or judge be- 
fore deciding whether to proceed against a 
corporate body or not. 

STATE v. SYNDICATE TRANSPORT Co. 
66 Bom. L.R. 197. 


——— $s. 3, 4—Criminal Procedure Code 
(Act V of 1898), Sec. 188—Regulation No. 12 
of 1962. Sec. 3—Com plaint filed before Ma- 
gistrate at Bombay in 1962 in respect of 
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PENAL CODE, Ss. 3, 4—(Contd.) 


offence committed in foreign territory in 
1953—Foreign territory merged in Indian 
Union in 1961 but Indian Penal Code and 
Criminal Procedure Code extended to such 
territory in 1963—-Whether magistrate has 
jurisdiction to entertain complaint. 

The complainant lodged a complaint in the 
Court of a Presidency Magistrate at Bombay 
on November 5, 1962, alleging that the ac- 
cused, who was an Indian citizen, had com- 
mitted an offence punishablé under the 
Indian Penal Code, 1860, in 1953 within the 
territorial limits of Daman which was then 
a foreign territory. On the question whether 
the magistrate had jurisdiction to entertain 
the complaint, it was contended by the ac- 
cused, who appeared before the magistrate, 
that as Daman was included in the Union 
Territories with effect from December 20, 
1961, and as the complaint was lodged after 
that date, the offence could be tried at the 
place it was committed and, therefore, the 
magistrate had no jurisdiction to entertain 
the complaint:— 

Held, that the Indian Penal Code, 1860, 
and the Criminal Procedure Code, 1898, were 
extended to the territory of Daman on Octo- 
ber 1, 1963, 
that as on the date of the complaint, name- 
ly, November 5, 1962, neither of these Codes 
were extended to Daman, the offence which 
was committed in 1953 fell within the pur- 
view of ss. 3 and 4 of the Indian Penal Code 
and s. 188 of the Criminal Procedure Code, 

that the accused could be tried in the 
Indian Court of competent jurisdiction, and 

that, therefore, the magistrate had jurisdic- 
tion to entertain the complaint. 
PHEROZ JEHANGIR v. Mrs. ROSHAN JAL. 
66 Bom. L.R. 225. 


————-S, 11. See Pena Cone, 1860 S. 2. 
66 Bom. L.R. 197. 


————8. 21. See PENAL Cope, 1860, S. 161. 
66 Bom. LR. (S.C.) 244. 


—S. 161—Road Transport Corpora- 
tions Act (LXIV of 1950), Sec. 43—-Crimi- 
nal Procedure Code (Act V of 1898), Secs. 
537, 197—Public servant accepting bribe for 
getting appointment made in office where he 
is employed—Whether necessary that charge 
or evidence should indicate other public ser- 
vant with whom service rendered—Effect of 
non-specification of other public servant 
where such specification necessary—Who to 
be deemed public servants under s. 43 of Act 
LXIV of 1950 

Where a person is a public servant in the 
very office where an appointment is to be 
made and takes money in order to get the 
appointment made, such a person would be 
taking money for himself or for any other 
person in his office in order to do any official 
act within s. 161 of the Indian Penal Code, 
1860. In such a case it is not necessary that 
the charge or evidence should indicate who 
was the other public servant with whom the 
service was rendered. It is enough if it is 
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PENAL CODE, S. 161—(Contd.) 


shown that money was paid to a public ser- 
vant in a pe department by which an 
order would be made and if it was taken for 
doing any official act in that department. 

The Supreme Court did not lay down in 
State of Ajmer v. Shivji Lal, Supp. [1959]? 
S.C.R. 739, that if the other public servant 
is not specified in the charge, the trial would 
be bad. Where the public servant is not speci- 
fied in the charge that would only mean that 
there is defect in the charge and such a de- 
fect would be curable under s. 537 of the 
Criminal Procedure Code, 1898, unless such 
error or omission or irregularity or misdirec- 
tion has in fact occasioned a failure of justice, 

Under s. 43 of the Road Transport Cor- 
porations Act, 1950, members, officers and 
servants of a corporation can only be public 
servants when they act or purport to act in 
pursuance of any of the provisions of the 
Act or of any other law. 
STATE v. JAGATSING CHARANSING. 

66 Bom. L.R. (S.C.) 244. 

BomBay Police Act, 1951, 


66 Bom. L.R. 799. 


———S. 403. See PENAL Cong, 1860, S. 2. 
66 Bom. L.R. 197. 


-———S. 406. See PENAL Cove, 1860, S. 2. 
66 Bom. L.R. 197. 


———8. 420. See PENAL Cope, 1860, S. 2. 
66 Bom. L.R. 197. 


POSTAL DEPARTMENT, whether carrying 
on commercial activity. 

The Department of Posts and Telegraphs 
is not carrying on any business or commer- 
cial activity as such; its activities are essen- 
tially a branch of the revenue. 

MOHAMED ZAFRUL v. BIRENDRA LALL. 
: 66 Bom. L.R. (0.C.3.) 767. 


PRACTICE (Civil)}—amendment of plaint. 
Generally an application for amendment 
of the claim under the Workmen’s Compen- 
sation Act, 1923, should be granted unless 
it changes the cause of action or the. appli- 
cation is not bona fide. It ought not to be 
rejected only on ground of delay. 
AHMED ABDUL v. H. K. SEHGAL. 
66 Bom. L.R. 450. 


——— Reference to Full Bench. 

If in any case there appears to a Judee 
sitting singly to be a conflict between the 
decisions of the Division Benches, which in 
his opinion cannot be resolved, he should 
ordinarily refer the matter to a Division 
Bench, which will then decide whether the 
conflict can be resolved or whether the 
matter should be referred to a larger Bench. 
DATTATRAYA KRISHNA v. JATRAM GANESH. 

66 Bom. L.R. (F.B.) 645. 


S preme Court. 

Exerçise of the jurisdiction of the Supreme 
Court under art. 136 of the Constitution of 
India is discretionary: it is exercised sparing- 
ly and in exceptional cases, when a substan- 


—— see 
S. 161. 
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tial question of law falls to be determined 
or where it appears that interference by the 
Supreme Court is necessary to remedy 
serious injustice. A pa who approaches 
the Supreme Court invoking the exercise of 
this overriding discretion of the Court must 
come with clean hands. If there appears on 
his part any attempt to over-reach or mis- 
lead the urt by false or untrue state- 
ments or by withholding true information 
which would have a bearing on the ques- 
tion of exercise of the discretion, the Court 
would be justified in refusing to exercise the 
discretion or if the discretion has been exer- 
cised in revoking the leave to appeal granted 


even at the time of hearing of the appeal. 
RAJABHAI ABDUL v. VASUDEV. 
66 Bom. L.R. (S.C.) 210. 


PRESIDENCY SMALL CAUSE COURTS 
ACT (XV of 1882), S. 47. See BOMBAY 
Rents, HoTEL: AND Loparnc House RATES 
CONTROL Act, 1947, S. 28. 

66 Bom. L.R. (F.B.) 645. 


~——_——§, 49. See BOMBAY RENTS, HOTEL 
AND Lopaginc House Rates CONTROL ACT, 
1947, S. 28. 66 Bom. L,R. (F.B.) 645. 


PREVENTION OF CORRUPTION ACT 
(II of 1947), S. 5. See BOMBAY POLICE ACT, 
1951, S. 161. 66 Bom. L.R. 799. 


PREVENTION OF FOOD ADULTERA- 
TION ACT (XXXVII of 1954), S. 7(i)— 
Whether necessary for prosecution to esta- 
blish that adulterated article was sold as 
article of food—Validity of sanction to pro- 
secute given to Chief Food Inspector by 
Standing Committee authorised by local 
authority to sanction prosecution under Act. 

For the purpose of contravention of s. 7(/) 
of the Prevention of Food Adulteration Act, 
1954, it is sufficient if the object or the article 
sold happens to be an article of food and 
the article is found to be adulterated. It is 
not necessary for the prosecution tọ esta- 
blish that a particular article was sold or 

rchased for the express purpose of using 
it as food. 

A prosecution launched by the Chief Food 
Inspector under the Prevention of Food 
Adulteration Act, 1954, in pursuance of a 
written consent given to him by the Stand- 
ing Committee of a local authority which 
had authorised the Standing Committee to 
sanction prosecution under the Act is valid 
under s. 20 of the Act. 

STATE y. SHANKAR DNYANOBA. 
66 Bom. L.R. 446. 


—~——_——§. 20. See PREVENTION OF Foon 
ADULTERATION Act, 1954, S. 7(i). 
66 Bom. L.R. 446. 


PRIVILEGE LEAVE. See INDUSTRIAL DIS- 
PUTES Act, 1947, S. 33C(2). 
66 Bom. L.R. 734. 


THE BOMBAY LAW REPORTER. 


[ VOL. LXVI. 


PRIZE COMPETITIONS ACT (XLII of 
1955), S. 2—Bombay Lotteries and Prize Com- 
petitions Control and Tax Act (Bom. LIV 
of 1948), Sec. 2(1}(d)—Betting and Lot- 
teries Act 1934 (24 & 25 Geo. V Ch. 58) 
Sec. 22(1), 26(1)—Applicability of Prize 
Competitions Act to’ competition how to be 
decided—Question whether skill or chance. 
the determining factor in competition how 
to be decided—Whether skill has affected re- 
sult of competition to substantial degree how 
to be determined. 

In order to decide whether the Prize Com- 
petitions Act, 1955, applies to a competition, 
two things are to be considered: (1) whe- 
ther it Involves the exercise of skill, and 
(2) whether success in it depends to a sub- 
stantial “degree upon the exercise of skill. 
Mere use of skill is not sufficient to take a 
competition out of the scope of the Act. It 
must also be shown that success in it de- 
pends substantially upon use of skill. A com- 

ition will not cease to be a competition 
involving skill, merely because success in it 
may also be obtained by chance. . 

Success in a competition can be said to de- 
pend upon skill, if the competitor who uses 
skill has a much better chance of winning 
the prize than the one who does not use skill 
or uses it to a lesser degree. The question 
whether skill or chance is the determini 
factor must be decided with reference to the 
capacity of the general public and not to 
that of exceptionally qualified men to solve 
the problem presented. The question whether 
skill has affected the result to a substantial 
degree must be considered not only in a 
quantitative but also in a qualitative sense 
and must be decided in each case in the light 
of the facts and circumstances of that case. 
In each case the Court must find out the 
nature of the skill involved in the competi- 
tion, the persons to whom the competition is 
open and who are likely to take part there- 
in and the extent to which the competitors 
or the great majority of them possess or are 
likely to possess the particular type of skill 
and decide upon a consideration of these and 
other relevant facts and circumstances whe- 
ther the result or the winning of the prize 
Sit be attributed substantially to exercise of 
skill. 

A competition will not fall outside the 
scope of the Act, merely because in an at- 
tempt to get over the legal bar the compiler 
includes a small number of clues, which it is 
easy to solve either by resort to one’s me 
mory or by the process of reasoning. The 
picture must be looked at as a whole in order 
to determine whether the winning of the 
prize can be attributed substantially to skill 
or to chance. 

STATE v. BENNETT COLEMAN & Co. 
66 Bom. L.R. (O.C.J.) 147. 


RAILWAY ESTABLISHMENT CODE, 
R. 157—-Order passed by General Manager 
for purpose of new department—Order con- 
taining general directions relating to transfer 
of staff and rules to effectuate such transfer 
—Whether such order amounts to framing 
of rules under r. 157—Order whether binding 
on General Manager. ` 
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RAILWAY ESTABLISHMENT CODE, 
R. 1S7E—(Contd.) 


Rule 157 of the Indian Railway Establish- 
ment Code does not lay down any particular 
form or any formality to be complied with 
by the General Manager when making rules 
in exercise of the power under that rule. 
-Rules would be general in nature, i.e. they 
would concern a body of persons and not 
any particular individual or individuals by 
name. 

Where a new department, viz., a compila- 
tion branch was being set up under the 
direct control of the General Manager and 
the work which that branch was doing was 
being taken away from the accounts depart- 
_ Ment and for that purpose an order was 
passed by the General Manager containing 
general directions as to the transfer of the 
staff in various ways and rules to effectuate 
such transfer, Held, that the order made by 
the General Manager amounted to framing 
of rules by the General Manager in exercise 
of his power under r.‘157 of the Indian Rail- 
way Establishment Code, and, therefore, tbe 
order was binding not only on the employees 
concerned but also on the General Manager 
as the same SE T3 the force of law having 
been made under the power reserved to the 
General Manager under the statutory rules, 
Viz., the Indian Railway Establishment Code. 
M. P. PAT v. D. R. KHANNA. 

66 Bom. LR. (0.C.J.) 773. 


RAILWAYS ACT (IX of 1890), 8. 26—Suit 
filed in Civil Court for refund of wharfage 
and demurrage charges—Whether suit barred 
under s, 26. 

A suit filed in a Civil Court for refund of 
amounts collected by a railway administra- 
tion by way of wharfage and demurra 
charges is not barred under s. 26 of the 
Indian Rauman Aċt, 1890. 

RAICHAND v. UNION OF INDIA. 
66 Bom. L.R. (S.C.) 315. 


RATEABLE VALUE, how arrived at. 

The annual value or rateable value is 
arrived at by one of the three modes, name- 
ly, (i) actual rent fetched by land or build- 
ing where it is actually let; (ii) where it is 
not let. rent based on hypothetical tenancy, 
particularly in the case of buildings, and 
(iti) where either of these two modes is not 
available, by valuation based on capital 
value from which annual value has to be 
found by applying a suitable percentage 
which may not be the same for lands and 
buildings. 
GorDHANDAS v. MUNICIPAL COMMR. 

66 Bom. L.R. (S.C.) 68. 


REGISTRATION ACT (XVI of 1908), S. 17. 

A mere extinguishment of an interest in 
immoveable property is not required to be 
in writing and may be made orally. 

The relinquishment, therefore, by the 
mother of her interest in Hindu joint family 
property, when the property consists of im- 
moveable property and the value of her 
share therein exceeds Rs. 100, can be effec- 
ted without a written instrument, though if 
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REGISTRATION ACT, 8S. 17—{Contd.) 


one is executed, it would require registration 
under s. 17 of the Registration Act, 1908. 
RAMDAS CHIMNA y. PRALHAD DEORAO. 

66 Bom. L.R. 499. 


REPRESENTATION OF THE PEOPLE 
ACT (XLIII of 1951), S. 123(4)—Publication 
of false statements regarding personal cha 
racter or conduct of candidate—Whether in- 
tention of publisher of such statements a de- 
ciding factor in considering issue whether 
publication reasonably calculated to pre- 
judice prospects of that candidate—Circum- 
stances which Court must consider in decid- 
ing such issue. 

‘Under s. 123(4) of the Representation of 
the People Act,- 1951, the publication of 
false statement of fact relating to the per- 
sonal character or conduct must be such as 
would in the estimation of the Court, havin 
regard to the nature of the publication, evid- 
ence tendered in Court and the surrounding 
circumstances have its natural and probable 
consequence of prejudicing the prospects of 
the candidate Paes i to whose personal cha- 
racter or conduct the publication has been 
made. 

The Court has to determine what would 
be the effect of the impact of the publication 
left on the minds of the voters at the time 
of casting their votes. The Court would, in 
the first instance, ask the question what is 
the reaction on the candidate himself of the 
publication. Does he think that it is likely to 
prejudice his prospects or does he not think 
so? Has he published any contradiction? 
What is the reaction of his election agent 
and the supporters of the candidate? What 
have they done in this matter? What is pro- 
ximity of the date of the publication to 
the date of the election? What is the 
nature of the allegations contained in the 
publication? All these circumstances will be 
material and relevant considerations and the 
Court will be justified in taking these cir- 
cumstances into account in deciding the issue 
as to whether a particular publication would 
reasonably be calculated to prejudice the 

rospects of that candidate. 

ATTATRAYA NARAYAN v. DATTATRAYA. 

66 Bom. L.R. 7. 


REQUISITIONING AND ACQUISITION 
OF IMMOVABLE PROPERTY ACT (XXX 
of 1952), 8. 6. See REQUISITIONING AND AC- 
QUISITION OF IMMOVABLE PROPERTY ACT, 
1952, S. 24(2). 66 Bom. L.R. (O.C.J.) 556. 


————§, 24(2)—Bombay Land Requisition 
Act (Bom. XXXHI of 1948), Secs. 7, 23— 
Requisitioned Land (Continuance of Powers) 
Act (XVII of 1947)—Whether deeming pro- 
vision in s. 24(2) of Act XXX of 1952 en- 
ables continuance of requisition of land for 
purposes other than those of Union—Con- 
striction of s. 7 of Bom. Act XXXII of 
1948—Conditions precedent for valid order 
under s. 7 of Act—De-requisitioning officer 
whether authorised under s. 6 of Act XXX 
of 1952 to decide title to de-requisitioned 


property. 
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REQUISITIONING AND ACQUISITION 
OF IMMOVABLE PROPERTY ACT, 
S. 24(2)}-—(Contd.) . 


The deeming provision in s. 24(2) of the 
Requisitioning and Acquisition of Immov- 
able Property Act, 1952 enables continuance 
of such Jands under requisition as were re- 
quisitioned for the purpose of the Union and 
not for purposes other than those of the 
Union. 

For making a valid order directing the 
land to continue to be subject to requisition 
under s. 7 of the Bombay Land Requisition 
Act 1948, the cxistence of two conditions 

recedent is essential. viz. (1) that the land 
in question was continued under requisition 
under the Requisitioned Land (Continuance 
of Powers) Act, 1947, and “(2) that the order 
giving directions must be made at a date 
antecedent (i) to the release from requisi- 
tion of the land under the Requisitioned 
Land (Continuance of Powers) Act, 1947 or 
(ii) to the point of time at which the land 
ceases to be subject to requisition for any 
reason. 

Section 6 of the Requisitioning and Ac- 

uisition of Immovable Property Act, 1952, 
does not enable the de-requisitioning officer, 
and/or the Government to decide title and/ 
or the person entitled to the title of the im- 
movable property which is de-requisitioned. 

Where a Co-operative Society is a private 
dealer in foodgrains existing for its own pur- 
poses, the fact that the society is employed 
to distribute wheat and rice supplied by Gov- 
ernment to authorised card-holders from its 
fair price shops, does not make the use of 
the shops by the society a “public purpose” 
within the meaning of s. 7 and other parts 
of the Bombay Land Requisition Act, 1948. 
ABDUL SATAR v. THE STATE. 

66 Bom. L.R. (O.C...) 556. 


REVISIONAL POWERS, nature of. 

Where an authority exercises its revisional 
powers it necessarily acts in a judicial or 
quasi-judicial capacity. 

LAxMAN PURSHOTTAM v. THE STATF. 
66 Bom. L.R. (S.C.) 129. 


RIVER-BED—Grant by Sanad of village 
soil including bed of river flowing through 
it--Whether such grant includes title to flow- 
ing river water—Word “water (jal)” con- 
tained in Sanads whether means flowing 
water of river. 

The grant by a Sanad of the soil of a 
village including the bed of the river flow- 
ing through it does not necessarily include 
the grant of the title to the flowing water of 
the river. 

The word “water (jal)? contained in 
Sanads means only water in ponds or wells 
and does not refer to the following water 
of the river. 

S. N. RANADE v. UNION OF INDIA. 
66 Bom. L.R. (S.C.) 137. 


ROAD TRANSPORT CORPORATIONS 
ACT (LXIV of 1950), S. 43. 

Under s. 43 of the Road Transport Cor- 
porations Act, 1950, members, officers and 
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ROAD TRANSPORT CORPORATIONS 
ACT, S. 43—{Contd.) 


servants of a Corporation can only be public 
servants when they act or purport to act in 
pursuance of any of the provisions of the 
Act or of any other law. 
STATE v. JAGATSING CHARANSING. 

66 Bom. L.R. (S.C.) 244. 


SALE, by public auction, what constitutes. 

A purchase by the Government for a pre- 
determined nominal price of rupee one for 
the defaulter’s property, whatever its actual 
market value, is not a sale by public auction 
within s. 167 of the Bombay Land Revenue 
Code, 1879. 

The fact that the defaulter was informed 
that the Government would make a nominal 
bid of rupee one and purchase the property 
is irrelevant for considering the validity of 
the sale. 

RAMRAO JANKIRAM v. STATE. 
66 Bom. L.R. (8.C.) 84. 


SEA CUSTOMS ACT (VIII of 1878). 

The Court may take a lenient view where 
the violation of the provisions of the Im- 
ports and Exports (Control) Act, 1947, and 
the Sea Customs Act, 1878, is at the in- 
stance of a citizen, purely out of weakness 
or temptation to have an article for persona? 
use because it is not casily available in India 
but where the violation of the provisions of 
the Acts is on a commercial scale for pur- 
veying goods at fancy prices in a clandestine 
manner, the punishment for such violation 
must be deterrent. 

STATE v. DRUPATI SAHIJISING. 


66 Bom. L.R. 281. 
——-S. 167(8). See Sea Customs ACT, 
1878, S. 186. 66 Bom. L.R. (S.C.) 482. 


———S. 167(81). 

Section 167(8/) of the Sea Customs Act, 
1878, has no application to the notional 
bringing of goods which fall under the Ex- 
planation of s. 8(/) of the Foreign Exchange 


Regulation Act, 1947. 
MAYER HANS v. STATE. 66 Bom. L.R. 262. 


———-8. 167(81). See SEA Customs ACT, 
1878, S. 186. 66 Bom. L.R. (S.C.) 482, 


— S. 186—Evidence Act (I of 1872), 
Sec. 24—Whether s. 186 of Sea Customs Act 
bars prosecution for offence under Act where 
award under s. 167(8) has been made—Ad- 
missibility of statements made to Customs 
officers under s. 24 of Indian Evidence Act— 
Necessity of proof of intention under s. 167 
oy where it is proved that gold is smuggled 
gold. 

Section 186 of the Sea Customs Act. 1878, 
is no bar to the prosecution for an offence 
under the Act in connection with a matter 
in which the award of confiscation, penalty 
or increased rate of duty has been made 
under s. 167(8) of the Act. 

Customs Officers are persons in authority 


and statements made to them would be i 
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SEA CUSTOMS ACT, 8. 186—(Contd.) 


admissible in a criminal trial under s. 24 of 
the Indian Evidence Act, if it is proved that 
they were caused by inducement, threat or 
promise. 

Once it is proved that the gold is smuggled 
‘gold, it follows that it was brought into the 
country without payment of duty or in vio- 
lation of the prohibition or restriction in 
force and whosoever brought it and whoso- 
ever dealt with it thereafter knowing it to 
be smuggled in the manner provided in s. 
167(81) of the Sea Customs Act, 1878. must 
be held to have the intention of evading the 
payment of duty or violating the prohibition 
or restriction as required by the section. 
VALLABHDAS v. ASST. COLLECTOR, CUSTOMS. 

66 Bom. L.R. (S.C.) 482. 


SMALL CAUSES COURT, exclusive juris- 
diction of. See BOMBAY RENTS, HOTEL AND 
LODGING House Rates CONTROL Act, 1947, 
S. 28. 66 Bom. L.R. (S.C.) 205. 


SUBROGATION, right of. See LIMITATION 
Act, 1908, ART. 132. 66 Bom. L.R. 515. 


SUPREME COURT, exercise of jurisdiction 
by. 

Exercise of the jurisdiction of the Supreme 
@ourt under art. 136 of the Constitution of 
India is discretionary: it is exercised sparing- 
jy and in exceptional cases, when a substan- 
tial question of law falls to be determined or 
where it appears that interference by ithe 
Supreme Court is necessary to remedy scrious 
injustice. A party who approaches the Sup- 
reme Court invoking the exercise of this 
overriding discretion of the Court must come 
with clean hands. If there appears on his part 
any attempt to over-reach or mislead the 
Court by false or untrue statements or by 
withholding true information which would 
have a bearing on the question of exercise of 
the discretion, the Court would be justified 
in refusing to exercise the discretion or if 
the discretion has been exercised in revoking 
the leave to appeal granted even at the time 
of hearing of the appeal. 

RAJABHAI ABDUL v. VASUDEV. 
66 Bom. L.R. (S.C.) 210. 


TAPE-RECORDER, conversation recorded 
by, whether admissible. See CRIMINAL PRO- 
CEDURE Cope, 1898, S. 162. 

66 Bom. L.R. 62. 


TRADE AND MERCHANDISE MARKS 
ACT (XLIII of 1958), S. 6. See TRADE AND 
MERCHANDISE Marks Act, 1958, S. 18. 

66 Bom. L.R. (0.C.3.) 612. 


——S8. 11. See TRADE AND MERCHANDISE 
Marks Act, 1958, S. 18. 
66 Bom. L.R. (O.C.J.) 612. 


` ————-§, 12(3). See TRADE AND MERCHAN- 
DISE MARKS Act, 1958. S. 18. 
66 Bom. L.R. (O.C.J.) 612. 


———_8. 18—Food Products Order 1955, 


NS Sec, 8—Right to exclusive use of distinctive 


Sy 
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TRADE AND MERCHANDISE MARKS 
ACTS, S. 18—(Contd.) ` 


mark how  acquired—Whether proof of 
length of user or extent of trade necessary to 
establish such right—Effect of registration of 
trade mark—Requisite of mark of person op- 
posing registration of mark under s. 11(a)— 
Person claiming to be proprietor of mark 
when applying for its registration whether 
must prove that he had used it as such pro- 
prietor—Discretion under s. 12(3) regard- 
ing concurrent registration when to be exer- 
cised-—Whether registration of same name as 
trade mark on food products having different 
origins permissible—Name of manufacturer 
whether must be exhibited on container of 
product or on label of such container under 
s. 8 of Food Products Order. 

In case of a distinctive mark within the 
meaning of the Trade and Merchandise 
Marks Act, 1958, right to the exclusive use 
thereof can be acquired immediately on that 
mark being used as a trade mark ie. used by 
the trader in his business upon or in con- 
nection with his goods and it is not necessary 
to prove either the length of the user or the 
extent of the trade. Therefore, if it is shown 
that such a distinctive mark was used by a 
trader as a trade mark upon or in connection 
with his products even for once prior to the 
use of that mark by another trader, and if 
there is no evidence to show that this mark 
was abandoned by him, he would be entitled 
under s. 18 of the Act to apply for registra- 
tion of that mark as his trade mark and also 
to oppose an application made by any other 
trader for the purpose of registering that 
mark in his name. 

A trader acquires a right of property in a 
distinctive mark merely by using it upon or 
in connection with his goods irrespective of 
the length of such user and the extent of his 
trade. The trader who adopts such a mark 
is entitled to protection directly the article 
having assumed a vendible character is Jaun- 
ched upon the market. As between two com- 
petititors who are each desirous of adopting 
such mark it is entirely a question of who 
gets there first. To claim the proprietorship 
of a mark it is not necessary that the goods 
should have acquired a reputation for quality 
under that mark. Actual use of the mark 
under such circumstances as showing an in- 
tention to adopt and use it as a trade mark 
is the test rather than the extent or duration 
of the use. A mere casual, intermittent or 
experimental use may be insufficient to show 
an intention to adopt the mark as a trade 
mark for specific articles of goods, Registra- 
tion under the statute does not confer any 
new right to the mark claimed or any greater 
righs than what already existed at common 
law and at equity without registration. It faci- 
litates a remedy which may be enforced and 
obtained throughout the State and it esta- 
blishes the record of facts affecting the right 
to the mark. Registration itself does not 
create a trade mark. The trade mark exists 
independently of the registration which mere- 
ly affords further protection under the statute. 
Common law rights are left wholly unaffec- 
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TRADE AND MERCHANDISE MARKS 
ACT, S. 18—{Contd.) 


ted. Priority in adoption and use of a trade 
mark is superior to priority in registration. 

For the purpose of s. 11(a) “of the Trade 
and Merchandise Marks Act, 1958, it is neces- 
sary that the mark of the person opposing 
the registration of a mark similar to his own, 
should have attained such reputation amon: 
the members of the public as would lea 
them to associate the mark only with his pro- 
ducts and of no one else. 

Under s. 18(/) of the Trade and Merchan- 
dise Marks Act, 1958, it is necessary that not 
only a person should claim to be the pro- 
prietor of that trade mark but he should 
prove that he had used it as such proprietor 
on his goods. 

The discretion referred to in s. 12(3) of 
the Trade and Merchandise Marks Act, 1958, 
regarding concurrent registration can only be 
exercised where two or more parties un- 
known to each other and unaware of the 
mark used by cach other innocently adopt 
and use the same mark in respect of their 
respective goods of the same nature. 

It is not right to allow in the interest of 
public similar kinds of food products having 
different origins to be advertised and sold in 
this country and abroad under the same 
name, and therefore such products cannot 
be allowed to bo marketed under the same 
trade mark. 

Under s. 8 of the Food Products Order, 
1955, it is not necessary to exhibit the name 
of the manufacturer of the product on any 
part of the container in which the product 
is packed or on the Jabel affixed to such 
container. 

Observations of Farewell J. in William 
Bailey (Birmingham) Ld. v. A. C. Gilbert 
Co., (1936) 52 R.P.C. 136, regarding juris- 
diction of the Court of Appeal while dealing 
with an appeal against the decision of the 
Registrar of Trade Marks, agreed with 
CONSOLIDATED Foops v. BRANDON & Co. 

66 Bom. L.R. (O0.C.J.) 612. 


TRADE MARK. See TRADE AND MERCHAN- 
DISE Marks Act, 1958, S. 18 
66 Bom. L.R. (0.C.J.) 612. 


TRANSFER OF PROPERTY ACT (IX of 
1882), 8. 9—Indian Registration Act (XVI of 
1908), Sec.17—Extinguishment of interest in 
immoveable property whether can be made 
orally—Oral relinquishment by mother of her 
interest in Hindu joint family property exceed- 
ing Rs. 100 in value whether valid and effective. 

A mere extinguishment of an interest in 
immoveable property is not required to be in 
writing and may be made orally. 

The relinquishment, therefore, by the mother 
of her interest in Hindu joint family property, 
when the property consists of immoveable 
property and the value of her share therein 
exceeds Rs. 100, can be effected without a 
written instrument, though if one is executed, 
it would require registration under s. 17 of 
the Registration Act, 1908. 

RAMDAS CHIMNA v. PRALHAD DEORAO 
66 Bom. L.R. 499. 
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TRANSFER OF PROPERTY ACT, S. 92. 

The right of contribution is quite indepen- 
dent of the right of subrogation conferred 
by s. 92 of the Transfer of Property Act, 
1882. While considering the question of limi- 
tation in such cases, the important point for 
consideration would be “What is the nature 
of the claim in suit?” That is to be decided 
on the allegations in the plaint. If the alle- 
gations in a plaint indicate that it is a suit to 
enforce rights similar to those of the mort- 
gagee, in that case the plaintiff cannot have 
higher rights than the mortgagee, even though 
the plaintiff may have a right of subrogation 
under s. 92 of the Transfer of Property Act 
and the starting point of limitation would 
be the date when the amount due under the 
mortgage became payable. If, however, the 
allegations in the plaint indicate that the 
plaintiff is seeking to enforce his right to 
claim contribution, along with his right to 


enforce the charge arising in his favour 
under s, 100 of the Transfer of Property Act, 
the starting point of limitation would be the 


date on which the plaintiff in such a suit 
made payment and redeemed the mortgage. 
MANIK SADASHIV v. KRISHNABAI. 

66 Bom. L.R. 515. 
TRIAL COURT, discretion of. 

_An order as to discovery and inspection 
is a matter of discretion of the trial Court. 
In a large number of cases the Court woukt 
be justified and even bound to order inspec- 
tion of documents. But in some cases the 
order may not be justified at all, particularly 
when the plaintiff has no right to sue or 
when it may cause prejudice to the other 
party in other matters. 

S.S.C. EXAMINATION BOARD v. PRATIBHA. 
66 Bom. L.R. 569. 


ULTRA VIRES, Bombay Commissioners of 
Divisions Act, 1957, S. 3(4). 

Section 3(4) of the Bombay Commis 
sioners of Divisions Act, 1957, is not ultra 
vires of the legislative powers of the State 
Legislature. 

GANESH NARAYAN yv. COMMISSIONER, 
Nacpur DN. 66 Bom. L.R. 807. 


ria T Bombay Prohibition Act, 1949, 8. 
2 . 

Section 129A of the Bombay Prohibition 
Act, 1949, is not ultra vires article 21 or 
article 31 of the Constitution of India. 
STATB v. SHESHAPPA DUDHAPPA. 

66 Bom. L.R. 230. 


TT Bombay Prohibition Act, 1949, S. 
146-A. 

The provisions of s. 146-A of the Bombay 
Prohibition Act, 1949, do not offend art. 14 
of the Constitution of India. 

STATE v. SHEOSHANKAR. 66 Bom. L.R. 476. 


— Central Civil Services (Conduct) 
Rules, 1955, R. 4-B. 

Rule 4B of the Central Civil Services 
(Conduct) Rules, 1955, contravenes the 
fundamental right guaranteed by art. 19(/) 
(c) of the Constitution of India and is, there- 
fore, invalid. 

O. K. GuosH v. E. X. JOSEPH. 
66 Bom. L.R. (S.C.) 93. 


y 
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ULTRA VIRES—Central Civil Services 
{Temporary Service) Rules, 1949. 
- Rule 5 of the Central Civil Services (Tem- 
porary Service) Rules, 1949, is not hit by 
art. 16 of the Constitution of India. The pro- 
vision in the rule in respect of termination 
of service is a reasonable provision which 
cannot be said to deny equality of oppor- 
tunity provided in art. 16, assuming that 
art. 16 applies in case of rules relating to 
termination of service. 
CHAMPAKLAL yv. UNION OF INDIA. 

66 Bom. L.R. (S.C.) 319. 


—§—-Minimom Wages Act, 1948, s. 3(3 Xiv). 
Section 3(3) (iv) of the Minimum Wages 
Act, 1948, (as it stood in the year 1956), 
does not contravene art. 19(/)(f) of the 
Constitution of India nor does it infringe the 
ual protection clause of the Constitution 
of India. 
BHIKUSHA YAMASA v. SANGAMNER A.T.B.K. 
UNION. 66 Bom. L.R. (S.C.) 122. 


—-— Rule 350A of the Rules framed by 
fhe Municipal Corporation of Ahmedabad. 
Rule 350-A read with rule 243 framed by 
the Municipal Corporation’ of Ahmedabad 
under the Bombay Municipal Boroughs Act, 
1925, is ultra vires s. 73 of the Act read with 
he Explanation to s. 75. 
GORDHANDAS v. MUNICIPAL COMMISSIONER. 
66 Bom. L.R. (S.C.) 68. 


VALUATION, on the basis of floor area. 
Valuation for assessing the annual letting 
value of a building arrived at by a munici- 
pality only on the basis of the floor area of 
the building would be arbitrary valuation. 
CHHOTELAL VERMA v. NAGPUR CORPORATION. 
66 Bom. L.R. 502. 


“WATER”, meaning of. See River BED. 
66 Bom. L.R. (S.C.) 137. 


——title to. See River BED. 
i 66 Bom. LR. (S.C.) 137. 


` WILL—Mode of proof of,—Attesting witness- 


es—Credibility of such witnesses how to be 
judged—Whether Court entitled to look into 
surrounding circumstances and probabilities. 
In order to judge the credibility of attest- 
ing witnesses to a will, the Court is not con- 
fined only to the way in which the witnesses 
have deposed or to the demeanour of wit- 
nesses, but it is open to it to look into the 
surrounding circumstances as well as the 
probabilities, so that it may be able to form 
a correct idea of the trustworthiness of the 
witnesses. This issue cannot be determined 
by considering the evidence adduced in the 
Court separately from the surrounding cir- 
cumstances which have also been brought 
out in the evidence, or which appear from 
ae nature and contents of the document it- 
self. : 
RAMCHANDRA v. CHAMPABAI. 
66 Bom. L.R. (S.C.) 486. 


WORDS AND PHRASES: 

“A class of the public”. See BOMBAY SHOPS 

AND ESTABLISHMENTS ACT, 1948, S. 2(25). 
66 Bom. L.R. (0.C.J.) 332. 


GENERAL INDEX. 878 


WORDS AND PHRASES—(Conid.) 


“Affect the operation of the State Act”. See 
INDUSTRIAL Disputes Acr, 1947, S. 33C. 
66 Bom. L.R. 34. 


“After decree the Court may”. See Civil 
PROCEDURE Cope, 1908, O. XXXVII, 
. 2,4. 66 Bom. L.R. 277. 


“Convene a special meeting of the Panchayat 

Samiti”. See MAHARASHTRA ZILLA PARISHADS 

AND PANCHAYAT SAMITIS ACT, 1962, S. 72. 
66 Bom. L.R. 729. 


“Decree”. See CIVIL PROCEDURE Cope, 1908, 
O. XXXVI, Rr. 2, 4. 66 Bom. L.R. 277. 


“Discharge”, See INDUSTRIAL DISPUTES Act, 
1947, S. 33. 66 Bom. L.R. (0.C.3.) 169. 


“Employee”. See C. P. & BERAR INDUSTRIAL 
DISPUTES SETTLEMENT Act, 1947, S. 2(10). 
* 66 Bom. L.R. 588. 


“Evidence”. See CRIMINAL PROCEDURE CODE, 
1898, S. 207-A. 66 Bom. L.R. (S.C.) 714. 


“Incapacitates a workman for all work”. See 
WorKMEN’S COMPENSATION ACT, 1923, 
S. 2(1). 66 Bom. L.R, 450. 


“Motor transport undertaking”. See MOTOR 
TRANSPORT WORKERS ACT, 1961, S. 2(g). 
66 Bom. L.R. (O.C.J.) 767. 


“No person shall keep.” See MUNICIPAL ACT 
(CORPORATION), S. 394(1) (c). 
66 Bom. L.R. 671. 


“Other proceeding”. See PARTNERSHIP ACT, 
1932, S. 69. 66 Bom. L.R. (S.C.) 709. 


“Other than those_restricting the application 
of that Act.” See COMPANIES ACT, 1956, 
S. 389. 66 Bom. L.R. (S.C.) 392. 


“Out of and in the course of employment”. 
See WORKMEN’S COMPENSATION ACT, 1923, 
S. 3(1). 66 Bom. L.R. (S.C.) 367. 


“Owner”. See FACTORIES Acr, 1948, S. 85(2). 
66 Bom. L.R. 341. 


“Persons”. See EMPLOYEES’ STATE INSUR- 
ANCE ACT, 1948, S. 2. 66 Bom. L.R. 780. 


“Public purpose”. See REQUISITIONING AND 
ACQUISITION OF IMMOVEABLE PROPERTY ACT, 
1952, S. 24(2). 66 Bom. L.R. (O.C.J.) 556. 


“Rate”. See MUNICIPAL Acr (BOROUGHS), 
S. 73() @. 66 Bom. L.R. (S.C.) 68. 


“Reduction in the number of persons em- 
ployed or to be employed”. See C. P. & 
BERAR INDUSTRIAL DISPUTES SETTLEMENT 
Act, 1947, Sch. II, Item i. 

66 Bom. L.R. (S.C.) 698. 


“Shall.” See ARBITRATION (PROTOCOL AND 
CONVENTION) Act, 1937, S. 3. 
66 Bom. L.R. (0.C.3.) 758. 


“Subject matter in dispute in plaint or memo. 
of appeal.” See BOMBAY COURT-FEES ACT, 
1959, Scu. I, ART. 1. 

66 Bom. L.R. (S.C.) 254. 


See CRIMINAL PROCEDURE CODE, 
66 Bom. L.R. 17. 


“Such”. 
S. 14. 
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WORDS AND PHRASES—({Contd.) 


“Such workmen”. 
ACT, 1947, S. 33, 


See INDUSTRIAL DISPUTES 
66 Bom. L.R. (0.C.J.) 169. 


“The basis of valuation may be capital”. See 
MonicipaL Act, (Boroucus), S. (DD. 
66 Bom. L.R. (S.C.) €8. 


“The calling of a meeting’. See MAHA- 
RASHTRA ZILLA PARISHADS AND PANCHAYAT 
Samitis Act, 1962, S. 75(2). 

66 Bom. L.R. 442. 


“To that effect”. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Act, 1948, S. 25. 
66 Bom. L.R. 194. 


“Use against the witness”, See EVIDENCE ACT, 
1872, $. 145. 66 Bom. L.R. 353. 
“Water”. See RIVER-BED. 

66 Bom. L.R. (8.C.) 137. 


“Were being lawfully levied”. See CONSTI- 
TUTION OF INDIA, ART. 277. 
66 Bom. L.R. (S.C.) 492. 


“Wilful neglect”, See Hinpu MARRIAGE ACT, 
1955, S. 10(2). 66 Bom. L.R. (S.C.) 297. 


WORKMEN’S COMPENSATION ACT 
(VIU of 1923), S. Yl)—Whether words “in- 
capacitates a workman for all work” have 
reference to physical disability—Certificate 
`of medical expert decisive as to whether 
workman has suffered partial or total disable- 
ment—A pplication for amendment of claim 
under Act when not to be granted. 

The words “incapacitates a workman for 
all work” in s. 2(/) of the Workmen’s Com- 
pensation Act, 1923, do not mean any and 
every work which he may do but means such 
work as is reasonably capable of being sold 
in the market. The words do not mean “in- 
capacitate to work” and have no reference to 
physical disability. 

The certificate of a medical expert can only 
say what the injury is, -its effect temporary 
or total on the limb and to an extent the 
physical incapacity’ of the man. It is, how- 
ever, for the Court to find having regard to 
the evidence before it whether the workman 
has suffered partial or total disablement. The 
Court must take into account the nature of 
the injury, the nature of the work which the 
workman was capable of undertaking and its 
availability to him. In this connection the 
employers’ willingness to employ him in any 
other alternative employment may have re- 
levance. 

Generally an application for amendment 
of the claim under the Workmen’s Compen- 
sation Act, 1923, should be granted unless it 
changes the cause of action or the applica- 
tion is not bona fide. It ought not to be re- 
jected only on ground of delay. 

AHMED ABDUL v. H. K. SEHGAL. 
66 Bom. L.R. 450. 
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WORKMEN’S COMPENSATION ACT, 
8. 3{1}-Standing Rules of the Traffic 


Department of the B.E.S.T. Undertaking. ` 


Rules 1, 3, 5, 9, 10, 12, 19, 31, 39—Employee 
of transport undertaking returning home 
after work by bus belonging to undertaking 
—Employee permitted under Standing Rules 
of undertaking to travel by bus without pay- 
ment of fare—Employee dying as result of 
injury suffered when bus involved in collision 
—Whether accident arose “out of and in the 
course of employment’ of employee: 

The deceased was employed as a bus driver 
by a public utility transport undertaking and 
he had to reach the depot where his bus was 
garaged early in the morning. Having regard 
to the long distance to be covered in the city 
and to enable the staff to discharge its duties 
punctually and efficiently, a statutory right 
was conferred under a Standing Rule of the 
undertaking whereby .a specified number of 
the traffic staff in uniform was permitted to 
travel standing in a bus belonging to_the 
undertaking without payment of fares. On a 
certain day the deceased after leaving his 
bus in-the depot boarded another bus of the 
undertaking in order to go to his residence. 
The bus collided with a lorry and as a re- 
sult of the accident the deceased sustained 
injuries and died. In a claim for compensa- 
tion by the widow of the deceased undes 
s. 3(1) of the Workmen’s Compensation Act, 
1923, on the question whether the accident 
had arisen “out of and in the course of his 
employment”: 

Held, that as s the free transport was provid- 
ed in the interest of the undertaking, the user 
of the buses was a proved necessity giving 
rise to an implied obligation on the part of 
the deceased to travel in the said buses as 
part of his duty and as such was a condition 
of his service, and 

that, therefore, the accident which happen- 
ed to him was an accident in the course of 
his employment and his widow was entitled 
to compensation. 

The question when does an employment 
begin and when does it cease, depends upon 
the facts of each case. The employment does 
not necessarily end when the “down tool” 
signal is given or when the workman leaves 
the actual workshop where he is working. 
There is a notional extension as to both the 
entry and exit by time and space. The scope 
of such extension must necessarily depend on 
the circumstances of a given case. An em- 
ployment may end or may begin not only 
when the employee begins to work or leaves 
his tools but also when he used the means 
of access and egress to and from the place of 
employment. A contractual duty or obliga- 
tion on the part of an employee to use only 
a particular means of transport extends the 
area of the field of employment to the course 
of the said transport. A theoretical option to 
take an alternative route may not detract 
from such a duty if the accepted one is prov- 
ed necessity or of practical compulsion. 
Gen. Man. B.E.S.T. v. AGNES 

66 Bom. L.R. (8.C.) 367. 
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- GAJJAR & GAJJAR 


Handwriting Experts Trained in U.S.A. 


*. Office: Examiner Press Building, 35 Dalal Street, Bombay I. 


Residence: 11/12 Jimmy Chambers, Paret Station Road, 
Parel, Bombay 12. 


‘HON’BLE Justice Shri K. K. Desai, in Bombay High Court Suit No. 344 of 1960 
(Judgment dated 24th July 1964) 


“I accept Gajjar’s evidence that this writing is prepared on a blank letter paper 
containing signature of the Defendant.” 


His Honour Judge Shri S. M. Khatavkar, Special Judge, Bombay, in (A.C.B.) Spl. 
Case No. 4 of 1962 (The State Vs. V. L. Wakharkar Judgement dated 11th March 1963) 


“Mr. Gajjar says that he has found 12 ridge characteristics in sequence; and, 
therefore, in his opinion, the thumb impressions marked Aji and B/I are without 
doubt of one and the same person. I think, Mr. Gajjar’s opinion is entitled to 
great weight. He was perhaps the pioneer or as he puts it, the founder expert 
of Handwriting and. Photographic Branches of the C. I. D. Bombay.” 


La 


„His Honour Principal Judge Vimadalal in his judgement dated 12th March 1964 in Bombay 
i City Civil Court Suit No. 1204 of 1960— l 


ETOS I accept the evidence of the handwriting expert Gajjar and his Report 
(Ex. No. 17) and my own opinion on a comparison of the handwritings in question 
-is the same as that of the handwriting expert.” 


T. J. GAJJAR, B.A., Harvard Associate in Police Science (U.S.A). Founder Expert of: 
the Handwriting Branch of the former Bombay State. 


"H. T. GAJJAR, B.Sc. Bom.) Trained at Police Training Centre of Indiana University and 
Identification Lab. of Post Office Dept., Washington D.C.(U.S.A.,). 
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Masterly, Fine, Analytical; Exhaustive, Lucid and Enlightening Commentary 


THE 
CODE OF CRIMINAL. 
PROCEDURE, 1898 


By 
DINESH CHANDRA ROY, 
Advocate, Supreme Court of India and Caleutta High Court 
Author of ‘Commentaries on Indian Penal Code’. 


This work has long been regarded as a classic because of its clear and direct approach 
to a most involved and difficult subject. With considerable erudition, great skill and 
sound judgment—almost unerring—the ‘author has subjected every aspect of the criminal 

_ law to close examination, reasons out its se and analyses its effects. There emerges 
from these intellectual efforts a broad Sentai: make up of argument and ‘conclusions 
which should be of the greatest assistance to the practitioners. A book brimful with 
ideas, rich in comparisons and ‘permeated by common sense. z 


Hon’ble Mr. Jostice AMARESH ROY, Judge, High Court, Calcutta 


“The approach of a jurist and dispassionate and lucid language of a practical lawy@r 
that you have brought to bear on the engrossing subject of Criminal Jurisprudence in 
India as codified in the original statute and its various amendments, have enamoured me. 
I have found the book very useful for its extensive information regarding old law and 
the reasons for the changes brought about by amendments, without which very often old 
neenon tend to mislead lawyers and Judges. I thank you and the publishers of the 


Calcutta Weekly Notes : 


i “Mr. D. C. Roy approaches his task more in the spirit of a jurist and attempts to 
trace most of the ae to their roots in reason and their history. He invariably 
gives an account of legislative changes...He does a great deal to elucidate the present 
text of a section for which puzpose he draws liberally upon reports of select committees 
and analogous provisions of English Law. He has also the courage to give opinion of 
his own. Itis easy to see that in explaining the law of procedure knowledge of the 
substantive law of crimes has been of great assistance to him and he is often able to 
make FOVEGHONE for further amendment of the Code which are penetrating and well 
complied...” 


Madras Law Journal : 


“We welcome this work from the pen of one who is familiar to us by his commentarý 
on ‘The Indian Penal Code’. One chief merit of the book under review is that the author 
has taken the trouble to give under each section the history of the law by noting the 
corresponding sections in the former Codes. In the citations of case-law the learned 
author has displayed nice discrimination. He has grouped all the relevant and leading 
eases under appropriate headings and has also critically examined them in the light of 
the statutory amendments...” $ ; 


Allahabad Law Journal : 


“This is an exhaustive Commentary on the Criminal Procedure Code. An important 
feature of the book is that case-law is discussed in the light of the Criminal Law Amend- 
ment Act. The notes under each section are copious and the headings are clearly arranged.” 


Second Edition, 1964 Two Volumes Rs. 50.00 per Set 


EASTERN BOOK CO, LAW PUBLISHERS, 34, Lalbagh, Lucknow 


B.O, KASHMERE GATE, DELHI, (Phone: 227616) (Lucknow Phone : 28171) 
T. Gram : ‘Lawbook’, 
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SARKAR ON EVIDENCE 


New llth Ed, Thoroughly Revised & Enlarged. Ra. 45.00. — 7 
Part 1—Released August 1964. Part 2—Ready November 1964 


Parts not sold separately. oon price Ra. or payable against delivery of 
Part I (Postage Rs. 2.50 for Part I) 





CRIMINAL LAWS OF INDIA 


Vol. Ii—Minor Acts (As amended up-to-date) 
By P. Q. SA Advocate 


It contains 124 Acts of dail trates, Criminal Lawyers, Police Officers and 
others interested in Criminal Law find Fi atest and up-to-date edition most helpful. 


Acclaimed, and patronised by different State Governments. 
3rd Ed. i _ August 1964 Rs. 20.00 


HINDU SUCCESSION ACT 


By K. M. PANDA, Advocate 
With a Foreword by 
K. L. NARASIMHAM, Chief Justice, Orissa High Court, 
August 1964 Rs. 6.00 


SUPREME COURT CIVIL DIGEST 
F 
C. S. ee ATASURR AMANTAN. Advocate 
With a foreword by 
T. L. VENKATARAMA AIYAR, (Formerly, Judge, Supreme Court of India) 


A comprehensive and exhaustive digest of all Civil cases decided by the Supreme 
Court since its inauguration on 28-1-1950. 


“Tt is clear and accurate and bound to be useful.” (Foreword), 


“A novel and useful feature of this Digest is the extracting in certain cases, of the 
relevant portion of the statutory provisions bearing on the case digested. This system will 
help in understanding the import of the decisions better.” (Preface). 


April 1964, 512 pp. Rs. 25.00 





A FEW OF OUR OTHER NOTEWORTHY PUBLICATIONS 


Rs. P. 
S. T. Desai—Law of Partnership ae i ne .. 3rd Ed. 1964 25 00 
S. C. Sarkar—Law of Civil Procedure a cd .. 4th Ed, 1963 35 00 
O. P. Chopra—Income-tax Law & Practice acs 1964 65 00 
Kraft'& Meyer-—Principles of Customs Law & Procedure with . 
Customs Act 52 of 1962 as 25 00 
C. C. Chowdhury—Indian Company Guide... .. 2nd Ed, 1962 21 00 
S. C. Sarkar—Modern Advocacy & Cross Examination .. 3rd Ed. 8 00 
S. C. Sarkar—Civil Court Practice & Procedure Manual .. 7th Ed, 9 00 
S. Chakrayorty—Indian Railways Act .. = k 1961 12 50 
P. C. Sarkar—Criminal Law, Vol. I (Major Acts) Sie .. 3rd Ed. 1962 8 00 


Sarkar’s Specific Relief Act (Act No. 47 of 1963) 
10th Ed, 1964 by Durga Das Basu to be out shortly. 


S. C. SARKAR & SONS (Private) LTD. 
Phone : 34-1830  1-C, College Square, Caleatta-12. 
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Consult: 


PARMESHWAR DAYAL, m.a. 


DOCUMENT EXAMINER. 
Orriom: Medows House, Medows St., Fort, Bombay-1: Phone: 251083. 
Respenos: Kazi Block 1, near Bandra Talkies, G.B. Rd., Bandra, Bombay-50. 


HON’BLE CHIEF JUSTICE STONE & HON’BLE MR. JUSTICE DIVATIA: BOMBAY 
HIGH COURT appeal No. 181 of 1941. 

‘The defendant’s expert gave the opinion that the signature on the will, was the 
genuine signature of Fulabhal, and the plaintiff's expert (Parmeshwar Dayal) gave the 
° be oa E me not...We have no doubt that the signature on the will cannot be 

at o. a ifs 


BONETE MR: JUSTICE TENDOLKAR: BOMBAY HIGH COURT Suit No. 63 of 1953 
t. 3-11- - 

‘I now come to a very important fact, and that is that on the left edge of the stamp 
used in the disputed rerepi and near the perforation very near to the top loop of the 
letter ‘S’ there is a strip of blue line which Mr. Parmeshwar Dayal says is an ink line. 
Yt has a sheen of gum above it which suggests, according to Parmeshwar Dayal, that 
the STAMP HAS BEEN LIFTED FROM SOME OTHER DOCUMENT...there is no 
reasonable explanation suggested for this most suspicious dark spot on the edge, which 
also militates against the genuineness of the receipt’ 


A 


HON'BLE MR. JUSTICE M. V. DESAI: BOMBAY HIGH COURT Tes. Suit No. 2 ofe e° 


1947: notes dt, 29-86-48. 

‘I ask Mr....to give me the assistance of his expert Parmeshwar Dayal. ..Mr, Dayal 
shows me the pencil marks which in his opinion are there...I ask...(Counsel for oppo- 
site party) and Ais solicitors to look through the microscope with the assistance of the 
expert as I have done...the Caveat. ..dismissed’, 





Telephone No. : 3113 Telegraphic Address : “EXPERT, NAGPUR.” 


C. T. BHANAGAY 


B. A., LL. B., F. R. M. S. LONDON) 
ADDL., GOVT. EXAMINER OF QUESTIONED DOCUMENTS 
Consultant to the Government of Rajasthan 
Ramdaspeth, NAGPUR-1 


FOR - 


Expert Opinion And Evidence 
ON 
DISPUTED DOCUMENTS; Handwriting, Finger Prints, etc. 
PAPER, INKS, STAMP IMPRESSIONS, SEALS, LABELS 
FORENSIC BALLISTICS : Identification of fire Arms, 
& CRIMINOLOGICAL MATTERS 
CROSS EXAMINATION OF EXPERTS UNDERTAKEN 


CTB EXPERT NOTE BOOK and 1965 Calendar, specially made for Courts, 
Police Officers & Lawyers, can be had FREE on request. 
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ESTABLISHED 1930 - 


BAWA 


Gold Medallist 
M.Sc., M. E. F. D. (England), M. L S. D. F. (Paris), 
F.R.M.S., M.R.P.S. (London). 


HANDWRITING EXPERTS 
GOVERNMENT SENIOR CONSULTANTS | 


THE ONLY EXPERIENCED, TEAM OF HANDWRITING EXPERTS IN 
* INDIA WITH 34 YEARS SUCCESSFUL, EXPERIENCE . 


Recently personally trained & qualified from Europe for : 
All kinds of disputed writings, typewritings, blurred 
thumb impressions & to ascertain the age of 
ink writings by chemical tests 


PREPARATION OF AUTHORITATIVE CROSS EXAMINATION 
ON HANDWRITING EXPERTS A SPECIALITY 


DURU MAHAL, 84, MARINE DRIVE, BOMBAY 2 .- 


‘Telephone No. 244236 
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New Books from Tripathi— > 


DIRECT TAX LAWS 1964-65 


S. E. DASTUR, H. M. DAMANIA AND J. E. DASTUR 


“The great value of this book lies in the fact that it does not merely reproduce the 
various amended statutes—but it also sets ọut the implications of the amendments in a 
manner which is intelligible to the layman and precise enough for the purposes of the 
lawyer and the chartered accountant.” —From the Foreword by N. A. Palkhivala. 


1964 , Rs. 20.00 


TAXATION OF INDIAN AND FOREIGN COMPANIES 
IN INDIA 
A. G. VENKATARAMAN 


An attempt to summarise as clearly as possible the important provisions of tax law 
relating to incidence of corporate taxes on various types of income of Indian and foreign 
companies as well as tax on foreign technicians. 


December 1964 Rs. 15.00 | 


THE ESTATE DUTY ACT 


` D. H. NANAVATI é 


“This lucid and comprehensive treatise on the law of Estate Duty in India will take 
its place as a standard work on the subject and will be indispensable to lawyers ane account- 
ants alike....”—Bombay Law Reporter . 


2nd Edition, 1964 Rs. 30.00 
OTHER TRIPATHI BOOKS—!964-65 











Rs. P. 
Bah]—Secretarial Practice in India .. e s ka .- -nth Edn. 11.25 
Indian Law Institute Studies : 
Administrative Process under the Essential Commodities Act T 15.00 
The Law of Sedition in India .. S% or oe es $a 8.50 
Kothari—Labour Law and Practice in India eel cate is za 40.00 
Shah (K. N.)—Bombay Public Trusts Act .. si wa és .. 3rd Edn. 22.50 
Shah (S. M.)—Principles of the Law of Transfer wwe =) 3rd Edn. 11.00 
Soonavala—Law relating to Bribery and Corruption 7 “ie si 25.00 
In Press 
Mula—Hindu Law... ee z .. 13th Edn. about Rs. ` 22.50 
Mula—C. P. C., 13th Edn., 2 Aae a a N „  „» 80.00 
Pate)—Industrial Disputes Act, 2nd Edn. .. = ee » » 40.00 
Tyabji—Muhammadan Law, 4th Edn. =... ww » > 50.00 
Soonavala—The Supreme Court on Industrial Law es » » 4500 





N. M. TRIPATHI PRIVATE LTD, 
Law Publishers and Booksellers 
Princess Street, Bombay 2 
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A MUST & PRIDE OF EVERY LIBRARY 
SOHONI’S 


CRIMINAL PROCEDURE CODE 


16th EDITION, 1965 


Throughly Revised by 
S. D. SINGH 


(Till recently Judge, High Court, Allahabad and M. P. Bhatnagar, 
. Addl. District Judge 


In 4 Volumes—each containing 1,000 pages 

Sohoni’s Criminal Procedure Code was justly regarded by its discriminating users 
` throughout the length and breadth of India as an unrivalled classic on the subject down 
the years since it was first published. The primacy is due to its masterly, luminous and 
exhaustive exposition of law. It has all along been the first choice of the Bench and the 
Bar who were quick to discern its shining qualities as a commentary of outstanding excel- 
lence on the important Law of Criminal Procedure in our country. The publication of the 
16th Edition of this classic work is a red-letter day in the annals of legal literature. It has 
* been thoroughly revised and rejuvenated by eminent editors. All statutory amendments 
haye been noticed up to date and the commentary suitably revised and improved in the 
light thereof. Thoroughly brought up to date inthe light of case-law. Conflict of judicial 
authority wherever it occurs is supplemented by reasoned-out suggestions about the correct 
stand. Treatment of the discretionary powers is an important and useful feature, making 
it a treatise providing practical guidance to the judiciary and the profession alike. Indis- 

ponsable for day-to-day consultation regarding ticklish points in procedure. 

SOME OPINIONS 


“lucid and clear exposition of the law...” —Allahabad Law Journal. 
“*,.dearned editors have discharged their herculean task with great ability and sound 
judgment...” —Bombay Law Reporter. 


“unrivalled classic.,.shining example of profound jegal scholarship.” 
—Rajasthan Law Weekly. 


“acclaimed as an authority on the subject...” —Kerala Law Times. 
ee: luminous and analytical exposition...” —Nagpur Law Journal 


“expositions of the principles is masterly, luminous and analytical.” 
—Kerala Law Popor 


“masterly, luminous and analytical exposition,. :thoroghly revised'and re-written. . 
—Punjab Law Reporter. 


. standard masterpiece. . exposition of case-law i is very exhaustive and the quality 


has bes enhanced by the addition of new aca —Cuttack Law Times. 
. tevised by ‘experienced authors. . —Madhya Pradesh Cases. 
e, -masterly, luminous and siesiytical commentary...” — Allahabad Law Times. 
Price Rs. 80 Per Set. of 4 Vols.—Payable Rs. 20/ Per Volume 
Vol. 1 Just Ready Vols. 2, 3 and 4 Fast Progressing 





Place your orders with the Publishers : 


Sardar Patel Marg—Post Box No, 4 
LAW BOOK CO. Marg Post Bo 
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Achar & Venkanna : Dowry Prohibition Act . 

Sethi & Joshi; Child Marriage Restraint Act 

Sethi: Prevention of Corruption Act and Criminal Law 
Amendment Act and Accomplices .. 

Sami & Aiyer ; Gambling in India (Central & States) 

Aiyer : Law relating to Sessions Trial with Supp. 

Sastri & Bagga : Criminal Manual, Minor Acts, 2 Vols. 


. Iyengar : Copyright Act with useful Appendices 


Sethi : Police Acts (Central and States) 


16th Ed. 


2nd Ed. 
16th Ed. 


3rd Ed. 
2nd Ed. 


2nd Ed. 
5th Ed. 


11th Ed. 


5th Ed. 
3rd Ed. 


Sth Ed. 
2nd Ed. 
4th Ed. 


16th Ed. 


3rd Ed. 


3rd Ed. 
Sth Ed. 
2nd Ed. 
2nd Ed. 


2nd Ed. 


Rs. P. 


1965 10 00 
1965 80 00 
1965 15 00 
1965 22 50 
1965 17 50 


1965 10 00 
1964 15 00 
1964 22 50 
1964 22 50 
1964 13 50 
1964 25 00 
1964 17 50 
1964 12 50 
1964 6 00 
1964 72 00 
1964 30 00 
1964 10 00 
1964 10 00 
1964 14 00 
1964 22 50 
1963 8 00 
1963 15 00 


1963 15 00 
1963 10 00 
1963 17 50 
1963 7 00 
1963 25 00 
1963 60 00 
1963 13 00 
1963 15 00 


1963 12 50 
1962 8 50 
1962 17 50 


1962 12 50 


1962 14 00 
1962 5 00 
1962 5 00 


1962 17 50 
1962 12 50 
1962 25 00 
1961 40 00 ` 
1959 15 00 
1959 12 50 





Place your orders with the Publishers : 


LAW BOOK CO Sardar Patel Marg, P. B. No. 4, ALLAHABAD-1. 











xo. 24.) i THE BOMBAY LAW REPORTER. [VOL. LXVI. 


LAW DIARY 1965 


(One page for one day) 
7 14th Year of Publication—Price Rs. 3.50. 
(Table Diary Indispensable to all concerned with Courts in Maharashtra & Gujarat) 





(1) Full Table of Court-fees. 

(2) Full Chart of process fees. 

(3) Table of Registration fees. 

(4) General stamp required on important documents under the Stamp Act. 


(5) Table of Advocates fees and fees under different enactments like Tenancy, 
Rent, Trust etc. 

(6) List of holidays for courts, Post Office and Govts. 
Printed on excellent paper and with strong and nice cloth bind and gilt 
printing. 


Ready on 10th November 1964 —Limited copies printed 





BOMBAY RENT ACT 


(1964 Edition) 


by GADGIL, ABHYANKAR AND PATWARDHAN 
This is the 2nd Edition of the well-known book by the three practising lawyers. All 
the amendments including the latest amendment of 1964 recently passed by the Bombay 
Legislature are given in the book. Case law is brought uptodate. There is no other book 


now available except this one. The price of Rs. 8 for this book of daily reference. is also 
moderate. Only few copies are left. Hence place your order immediately. 


BOMBAY LAW REPORTER STRAY ISSUES 
From 1909 to 1962 


Write the number of the issue and the pages missing. 
Price on Enquiry : 





CRIMINAL LAW JOURNAL 


13 Bound Volumes from 1940 to 52 





LAW BOOK HOUSE 


LAW PUBLISHERS 
278/3 Narayan Peth, Poona - 2. ~ 





no. 24.) THE BOMBAY LAW REPORTER. f [vVOL. LXVI 
a ni 








IMPORTANT- -NOTICÉ 


BACK VOLUMES OF BOM. L. R. 


The following Volumes of the Bombay 
Law Reporter are available for sale at Rs. 15 
per Volume. Volumes 2, 13-20, 22, 26, 27, 

29, 30, 32-40, 50, 55. Vol. 56 (Rs. 18). 


Apply:— ; 
THE BOMBAY LAW REPORTER OFFICE . 
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in | j È . 
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Office:— Ready Money Mansion, 3rd Floor, 

Yir Nariman Road, Fort, BOMBAY | 
[Phone No. 252646] 

Branch :— ‘Nilima’, Jathar Peth Road, Near Birla’s three 


Bungalows, AKOLA (Vidarbha) 
[ Phone No. 339 ] 
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.. : - (In & Vols.) 


5. TRANSFER OF. PROPERTY ACT—(A Reprint from 
A.I.R. Manual) (One evel ) 


JOURNALS: 


ALL INDIA REPORTER 
CRIMINAL LAW JOURNAL 
A.LR. Back sets (only available sets) 
Cr. L. J. Back sets (only available sets) 


Quotations on request. Supply will be made subject to previous engagements. 
i ` Money Payable at Nagpur. 


, i . A 
/ Book your orders with : 
r Mr.. L. C. Tanmiani, M.A. (Telephone No. 253047) 
_ Special Representative, Medows House, Medows Street, Fort, Bombay 1. 
l Or with l 


} 
t 


_ Sales Manager, 
, ALL INDIA REPORTER LTD., 
(Post Box No. 56) NAGPUR 1: 


NOT AVAILABLE FROM ANY BOOKSELLER. 








NO, 24.] THE BOMBAY LAW REPORTER. [VoL, LXVI. 





You cannot do without this one 





A. I. R. a l 


THE INDIAN LIMITATION ACT. 


(Act 36 of 1963) 


By ; 
CHITALEY & RAO 


(4th Edition—2 Vols.) 
THE FIRST BOOK TO TURN TO. FOR THE NEW LIMITATION ACT, 


Law of Limitation has been newly enacted revoking the old Act of 1908. An exhaustive 
Commentary on the new Act, bringing out the differences between the old and new, is 
an urgent requirement of the practising lawyer. The forthcoming edition of AIR’s Limita- 
tion Act will fully meet this requirement and will be found to be a most timely publication. - 


The new Statute is printed with the old relative sections underneath, emphasizing 
the differences between the old and new Acts. Exposition of law has been based on exhale . 
tive study of the case law. 


The Commentary will be a sure and dependable interpretation of the new law. 


The Commentary embodies the various excellences and specialities which have now 
been recognized to belong to A.IL.R. Commentaries. Some of them are :— 


. Principles of law are deduced from vast mass of decisions. 
Principles of law presented in a logical and cogent manner. 
Commentary, a reasoned exposition of law. 

Conflict of opinions in the decisions pointed out and discussed. 


Remarks in the foot-notes amplify and illustrate the principles in the Commen- 
tary and indicate the distinguishing features of the case. 


6. Topical Index locates the exact point required, 
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